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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  APHIS-2012-0079] 

Golden  Nematode;  Removal  of 
Regulated  Areas  in  Livingston  and 
Steuben  Counties,  NY 

agency:  Animal  and  iMant  Health 
Inspection  Service,  DSDA. 

ACTION:  Interim  rule  and  nrquest  for 
commmits. 

SUMMARY:  We  are  amending  the  golden 
nematode  regulations  hy  removing  areas 
in  Livingston  and  Steuhiin  Counties  in 
New  York  from  the  list  of  generally 
infestrul  areas.  Surveys  and  riflurr  data 
have  shown  that  certain  areas  in  these 
two  countiirs  are  free  of  golden 
nematode,  and  we  have  determined  that 
nrgulation  of  these  areas  is  no  longer 
necii.s.sary.  As  a  result  of  this  action, 
areas  in  Livingston  and  Steuben 
t^ounties  in  New  York  that  have  been 
listed  as  generally  infested  will  be 
removtid  from  the  list  of  antas  regulated 
for  golden  nematode.  This  action  is 
neces.sary  to  relieve  restrictions  on 
certain  areas  that  are  no  longer 
necessary. 

DATES:  This  interim  rule  is  effective 
lanuary  9,  201. 'f.  We  wnll  consider  all 
comments  that  we  receive  on  or  before 
March  11,  2013. 

ADDRESSES:  You  may  submit  comments 
hy  either  of  the  following  methods: 

•  Federal  elltilenuikinf’  Portal:  Go  to 
b  i  t  p;// reffulations.gov/ 
tt!docuinentDetail;l)=APillS-2()1 2-0079- 
0001. 

•  Postal  Mail/dowmercial  Delivery: 
Send  your  comment  to  Docket  No. 

API n.S-201 2-0079,  Regulatory  Analysis 
and  Development,  F’FD,  APHIS,  .Station 
3A-03.8.  4700  River  Road  Unit  118, 
Riverdalo,  MD  20737-1238. 
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.Supporting  rlocnments  and  any 
comments  we  receive  on  this  docktd 
may  be  viewed  at  http:// 
wwiv.regulations.gov/ 
tt!do(:ketDetail;D=API IIS-20 12-0079  or 
in  our  r(^ading  room,  which  is  located  in 
room  1141  of  the  U.SDA  South  Building, 
14th  Street  and  lnde|)endent:(‘  Avenue 
.SW.,  Washington,  IXL  Normal  reading 
rtiom  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someom!  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

lonatban  M.  )ones.  National  Program 
Manager,  Fmergency  and  Domestic 
Programs,  Plant  Protection  and 
Quarantine,  APHI.S,  4700  River  Road 
Unit  100.  Riverdale,  MU  20737;  (301) 
851-2128. 

SUPPLEMENTARY  INFORMATION: 

Baf:kgrnunci 

The  golden  nematode  [Clohodera 
rostochiensis)  is  a  destructive  pest  of 
potatoes  and  other  solanaceous  plants. 
Potatoes  cannot  be  economically  grown 
on  land  that  contains  large  numbers  of 
the  nematode.  The  golden  nematode  has 
been  determined  to  occur  in  the  United 
.States  only  in  parts  of  the  .State  of  New 
York. 

In  7  (;FR  part  301,  the  golden 
nematode  cpiarantine  regulations 
(§S  301.85  through  301.85-10,  referred 
to  below  as  the  regulations)  set  out 
procedures  for  determining  the  area's 
regulated  for  golden  nematodi!  and 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
n?gulaled  areas. 

Paragraph  (a)  of  §  301.85-2  states  that 
the  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  .Service 
(Aldus),  shall  list  as  regulated  areas 
each  rpiarantined  .State  or  each  pt)rtion 
thereof  in  which  golden  neinatorle  has 
been  found  or  in  which  there  is  reason 
to  believe  that  golden  nematode  is 
present,  or  which  it  is  deemed  necessary 
to  regulate  becau.se  of  their  proximity  to 
infestation  or  their  inseparability  for 
(piarantine  enforcement  purpcjses  from 
infested  localities.  The  areas  in 
Livingston  County  and  .Steuben  County 
have  been  regidated  since  the  early 
1980s  and  the  1960s,  respectively. 

Paragraph  (c)  of  §  301.85-2  states  that, 
in  accordance  with  the  criteria  listed  in 
§  301 .852(a),  the  Deputy  Administrator 


shall  terminate  the  designation  of  any 
area  listed  as  a  regulatecl  area  and 
suppressive  or  generally  infested  area 
when  he  or  she  determines  that  such 
designation  is  no  longer  required. 
Surveys  and  other  data  have  revealed 
that  certain  areas  in  Livingston  and 
.Steuben  Counties  are  free  of  golden 
nematode.  As  a  result,  it  is  no  longer 
necessary  to  regulate  these  areas  or 
restrict  the  interstate  movement  of 
golden  nematode  regulated  articles  from 
these  areas. 

Immediate  Action 

Immediat()  action  is  warranted  to 
relieve  re.strictions  that  are  no  longer 
necessary  on  the  spe<;iFied  areas  in 
Livingston  and  .Steuben  Counties  in 
New  York  that  have  been  regulated  for 
golden  nematode.  Under  these 
circumstances,  the  Ailmini.strator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  tbe  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receivi!  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 

After  tbe  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  ancl  any  amendments  we  are 
making  to  the  rule. 

Exei:utive  Order  12806  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  subject  to 
Fxecutive  Order  12866.  However,  for 
this  action,  the  Office  of  Management 
and  Budget  has  waived  its  review  under 
Exticutive  Order  12866. 

In  accordance  with  th(i  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
[jotential  i;conomic  effects  of  this  action 
on  small  entities.  The  analysis  is 
summarized  below.  Tbe  full  analysis 
may  be  viewed  on  the  Regulations.gov 
Web  site  (see  ADDRESSES  above  for 
instructions  for  accessing 
Regulations.gov)  or  obtained  from  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

rids  rule  codifies  a  Federal  Order 
issued  in  February  2012,  removing 
certain  areas  in  Living.ston  and  Steuben 
Ciounties  in  the  State  of  New  York  from 
the  golden  nematode  domestic 
quarantine  regulation  in  §301.85, 
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thereby  reducing  the  golden  nematode 
regulated  area  by  a  total  of  282,847 
acres. 

Golden  nomatod(i  is  a  major  pest  of 
potato  plants  and  al.so  attacks  (jggplant, 
tomato  plants,  and  soybeans,  among 
other  f;rops.  'I’be  golden  nematodt; 
(piarantine  negatively  affects  the  sales  of 
these  agricultural  commodities,  and  the 
operations  of  non-agricultural 
businesses  that  use  earth-moving 
equipment  as  welt.  3'he  pest  is  spread 
by  the  transport  of  cysts  in  soil,  in 
particular  through  the  inadvertent 
movement  of  infested  .soil  attached  to 
agricultural  products,  farming 
equipment,  and  other  regulated  articles. 

In  2007,  there  were  38  farms  that 
harvested  potatoes  in  these  two  counties 
in  New  York,  10  farms  in  Livingston 
County  and  28  farms  in  Steuben  (ioiinty. 
These  38  farms  represented  about  4.4 
percent  of  potato  farms  in  the  State  of 
New  York.  New  York  farms  that 
harvested  potatoes  in  2007  represented 
about  6  percent  of  such  farms  in  the 
United  States  and  planted  about  2 
percent  of  the  Nation's  acres  from  which 
potatoes  were  harvested. 

Affected  entities  will  benefit  from  no 
longer  needing  to  .satisfy  compliance 
requirements  of  the  quarantine.  They 
may  also  find  im|)roved  export 
opportunities.  While  the  potato  farms  in 
the  two  counties  qualify  as  small 
entities,  they  are  few  in  number  and 
tbeir  share  of  the  Nation's  potato 
indu.stry  is  small. 

Under  these  circvimstances,  the 
Admini.strator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  eccjnomic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.02.8  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parlies  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1995  (44  tl.S.C.  3501 
e/  soq.). 

List  of  Subjects  in  7  (T'R  Part  301 

Agricultural  commodities,  Plant 
di.seases  and  pests,  Quarantine, 

Reporting  and  recordkeeping 
req  u  i  re  m  e n  t  s ,  Tr a  n  s  p o r t  a  t  i  o  n . 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  1.  I’he  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aiilhorily:  7  tl.S.C.  7701-7772  and  7781- 
7786;  7  CFR  2.22,  2.80,  and  371.3. 

.Suction  301.75-15  issued  under  .S(!c.  204, 
Title  II,  Pul).  L.  106-113,  113  Slat.  1501 A- 
293;  sections  301.75-15  and  301.7.5-16 
issued  under  .Sec.  203,  Title  II,  Pub.  L.  106- 
224.  114  .Stat.  400  (7  1J..S.C.  1421  note). 

■  2.  In  §  301.85-2a,  under  the  heading 
“New  York."  paragraph  (1),  the  entries 
for  Livingston  County  and  Steuben 
County  are  revi.sed  to  read  as  follows: 

§301.85-2a  Regulated  areas;  suppressive 
and  generally  infested  areas. 

***** 

New  York 

(1 )  Generally  infested  area: 
***** 

Livingston  Cbunty.  (A)  That  portion  of 
land  in  the  town  of  Avon  bounded  as 
follows:  Beginning  at  a  point  marked  by 
latitude/longitude  coordinates 
42”90'5()",  -77°B8'72";  then  east  along  a 
farm  road  to  coordinates  42"90'54", 
-77°88'5()'';  then  east  along  a  farm  road 
to  coordinates  42°9t)'B0",  -77°B8'25"; 
then  north  along  a  drainage  ditch  to 
coordinates  42‘'90'B9",  77°68'23";  then 
north  along  a  drainage  ditch  to 
coordinates  42°90'79",  -77”68'47";  then 
north  to  coordinates  42'’9T03", 
-77"68'44":  then  west  along  the  south 
side  of  a  farm  road  to  coordinates 
42°9T()3",  -77°68'57";  then  south  along 
a  farm  road  to  point  of  beginning  at 
coordinates  42”9()'5B",  -77'T)8'72"; 

(B)  The  area  known  as  “South  Lima 
North  Muck"  in  the  town  of  Lima 
bounded  as  follows;  Beginning  at  a 
point  along  the  north  side  of  South  Lima 
Road  marked  by  latitude/longitude 
coordinates  42°85'53",  -77”67'38":  then 
north  along  a  farm  road  to  coordinates 
42“85'88",  -77"B7'12";  then  ea.sf  long  a 
farm  road  and  along  a  forested  edge  to 
coordinates  42°85'94.7",  -77”6B'B0.1"; 
then  north  along  an  irrigation  ditch  to 
coordinates  42°86'10.9",  77”66'59.0"; 
then  east  along  a  forested  edge  to 
coordinates  42°8B'l  1 .2",  -77°B6'47.7"; 
then  north  along  a  farm  road  to 


coordinates  42°87'35",  -77°BB'51";  then 
west  along  a  farm  road  to  coordinates 
42'’87'35",  -77”BB'84";  then  .south  along 
Little  Cfinesus  Creek  to  coordinates 
42"87'12.56",  -77°BB'93..38";  then  we.st  to 
include  a  portion  of  an  access  road  and 
gravel  clean  off  site  to  coordinates 
42'’87'12.B()".  -77°B7'()5.50";  then  south 
to  coordinates  42“87'l  1.19", 

77°B7'04.43";  then  ea.st  to  coordinates 
42‘’87'11.05",  -77°6B'99.B8";  then  north 
to  coordinates  42°87'12.03", 
-77”BB'98.99";  then  east  to  coordinates' 
42‘’87'11.97",  -77°G6'93.B7";  then  south 
along  Little  Conesus  Creek  to 
coordinates  42°86'88",  -77”67'02";  then 
west  along  a  farm  road  to  coordinates 
42“8B'88",  -77"fi7'1.3";  then  south  along 
a  farm  road  to  coordinat«)s  42°8B'59", 
77"B7'33";  then  south  along  a  farm  road 
to  coordinates  42°86'42",  -77°67'40"; 
then  west  along  a  farm  road  to 
coordinates  42°8fi'43",  -77°B7'G1";  then 
south  along  a  farm  road  to  coordinates 
42°85'B7",  -77°68'02";  then  ea.st  to 
coordinates  42‘'85'B4",  -77°B7'41",  then 
.south  along  Little  Conesus  Creek  to 
coordinates  42°85'53",  -77°67'45";  then 
ea.st  to  point  of  beginning  at  coordinates 
42°85'53",  -77'’B7'38": 

(C)  The  area  known  as  “.South  Lima 
South  Muck"  in  the  town  of  Lima 

.  bounded  as  follows:  Beginning  at  a 
point  along  the  south  side  of  South 
Lima  Road  marked  by  latitude/longitude 
coordinates  42°85'52",  -77°B7'74";  then 
south  to  coordinates  42“85'48", 
77°B7'74";  then  east  to  coordinates 
42"85'48",  -77‘'67'B7";  then  south  to 
coordinates  42'’8.5'09",  -77°fi7'70";  then 
.south  to  coordinates  42°84'47", 
-77°B7'72":  then  east  to  coordinates 
42°84'4B",  -77°67'39";  then  north  along 
a  farm  road  to  coordinates  42°84'77", 
77°67'28";  then  east  along  a  farm  road  to 
coordinates  42''B4'88",  -77°67'00";  then 
north  along  a  farm  road  to  coordinates 
42°85'12",  -77°67'01";  then  west  along  a 
farm  road  to  coordinates  42°85'12", 
-77”B7'20":  then  north  along  a  farm  road 
to  coordinates  42”85'1B",  77°67'20"; 
then  west  along  a  farm  road  to 
coordinates  42°85'18",  -77°67'40";  then 
north  to  coordinates  42°85'41", 
-77°67'40":  then  west  to  coordinates 
42“85'45",  -77°67'66";  then  north  to 
coordinates  42‘’85'52",  -77°67'fi5";  then 
west  to  point  of  beginning  at 
coordinates  42°85'52",  -77°67'74";  and 

(D)  The  area  known  as  “Wiggle  Muck" 
in  the  town  of  Livonia  bounded  as 
follows:  Beginning  at  a  point  along  the 
we.st  side  of  Plank  Road  (.State  Highway 
15 A)  marked  by  latitude/longitude 
coordinates  42°84'89.0",  -77°61'36.7"; 
then  west  to  coordinates  42°84'91", 
-77"fi2'()3";  then  south  along  a  farm  road 
to  coordinates  42°84'68",  -77°61'92"; 
then  south  along  a  farm  road  to 
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coordinates  42°H4'10".  -77'’61'88":  then 
east  ti>  coordinates  42'’84'22", 

-77"81'H1";  then  north  along  a  farm  road 
to  coordinates  42°84'87.2",  77"6r(»8.1"; 
tlien  east  to  the  west  side  of  Flank  Road 
marked  hv  coordinates  42”84'87.2", 
77°f>l'35.9";  then  north  to  point  of 
beginning  at  coordinates  42°84'8‘).0", 
-77”(il'3(i.7". 

It  It  it  *  * 

Strubcn  (A)untv.  (A)  I'he  towns  of 
Frattshurg  and  Wheeler; 

(B)  The  area  known  as  “Arkport  Muck 
North”  located  in  the  town  of  Uansville 
and  bounded  as  follows:  Beginning  at  a 
point  along  the  west  hank  of  the  Marsh 
Diti.h  that  intersects  a  farm  road  marked 
by  latitude/longitude  coordinates 
42'’42'.30",  -°7T2T';  then  north  along  the 
Marsh  Hitch  to  coordinates  42°42'nH.T', 
-'’7T.54.t)";  then  west  along  a  4.'i-foot 
wide  hedg(!row  to  coordinates 
42°42'83.1",  -°72'0n.3";  then  south 
through  woods,  along  a  farm  road,  and 
field  border  to  coordinates  42‘’42'.'>.‘i", 
-''7T88";  then  east  along  a  tree  line  to 
coordinates  42“42'.'i4",  -"71 '80";  then 
south  along  a  tree  line  to  coordinates 
42"42':U)".  -"71 '57":  then  east  to  point  of 
beginning  at  coordinates  42"42'3()", 

-"71 '21"; 

(C)  The  area  known  as  “Arkport  Muck 
.South"  located  in  the  town  of  Dansville 
and  bounded  as  follows:  B(!ginning  at  a 
point  along  the  west  sich*  of  New  York 
Route  38  marked  by  latitude/longitude 
coordinates  42"4f)'54.5".  -"89'79,0";  then 
north  along  the  west  side  of  New  York 
Route  38  to  coordinates  42°4T45", 
-''89'99";  then  west  along  a  farm  road  to 
coordinates  42°4T45".  -"7()'29";  then 
north  along  a  farm  road  to  t:oordinates 
42"4T80",  -°70'38";  then  west  along  a 
farm  road  to  coordinates  42"4T82", 
-"70'83";  then  north  along  the  Marsh 
Ditch  to  coordinates  42“4T88",  -”7()'97"; 
tlum  west  along  a  farm  road  to 
coordinates  42“4T81",  77°7T21";  then 
south  along  a  farm  road  to  coordinates 
42°4T78.0",  -"7T18.()";  then  west  along 
a  fallow  strip  to  coordinates  42"4T75.8". 
-°71'40.2";  then  south  along  a  fallow 
strip  to  coordinates  42"4r81.3", 
-"7T42.0";  then  west  along  a  farm  road 
to  coordinates  42°4r80.4",  77"7rfi8.1"; 
then  south  along  a  farm  road  on  the  east 
side  of  the  Conrail  right-of-way  (Erie 
Lackawanna  Railroad)  to  coordinates 
42"40'50",  -°7T07";  then  east  along  a 
farm  road  to  coordinates  42"40'49", 
-"70'38";  then  north  along  an  irrigation 
ditch  to  coordinates  42"4()'89.9", 
-"70'48.8";  then  east  along  an  irrigation 
ditch  to  coordinates  42°4U'89.7", 
77°70'34.3";  then  south  along  the  Marsh 
Ditch  to  coordinates  42"40'55.()", 
-°7()'28.5";  then  east  to  point  of 


h(!ginning  at  coordinates  42°4()'54.5", 
-"89'79.()"; 

(D)  The  property  in  the  town  of 
('ohocton  (formerly  known  as  the 
“Werthwhile  Farm")  bounded  as 
follows:  Beginnhig  at  a  point  along  the 
north  side  of  Browm  Mill  Road  marked  • 
by  latitude/h)ngitude  coordinates 
42"45'03.5",  -”53'58.2";  then  north  along 
a  forest  edge  to  coordinates  42"45'27.5", 
-"53'55.7";  then  west  along  a  forest  edge 
to  coordinates  42"45'27",  -"53'72.9"; 
then  north  along  a  forest  edge  to 
coordinat(!s  42"45'47.8",  -°53'72.2";  then 
west  along  a  forest  edge  and  a  hedgerow 
to  the  east  side  of  Rex  Road  to 
coordinates  42°45'48.7",  -"54'40.7";  then 
southwest  along  the  east  side  of  Rex 
Road  to  coordinates  42°45'39.4", 
-"54'53.8";  then  south  along  a  hedg(!row 
and  a  forest  edge  to  coordinates 
42"45'05.7",  -"54'54.7";  then  east  along  a 
hedgertiw  and  the  north  side  of  Brown 
Hill  Road  to  point  of  l)eginning  at 
coordinates  42°45'()3.5",  77“53'58.2"; 
and 

(E)  The  property  located  in  tlm  town 
of  Fremont  that  is  bounded  as  follows: 
Beginning  at  a  point  on  Babcock  Road 
that  intersects  a  farm  road  marked  by 
latitude/longitude  coordinates 
42"43'88.08",  -"57'51.n";  then  west 
along  the  farm  road  tt)  coordinates 
42"43'fi7.22",  -"57'80.58";  then  south  to 
coordinates  42°43'8t).00",  77°57'8t).28": 
then  west  to  coordinates  42"43'59.44", 
-"58'07.50";  then  south  to  coordinates 
42"43'35.28",  -"58'()8.39";  then  east  to 
coordinates  42"43'33.0(i",  77"57'78.89"; 
then  south  to  coordinates  42"43'18.81". 
-"57'77.78";  then  east  to  coordinal(!S 
42°43'23.l)8",  -"57'71.39";  then  north  to 
coordinates  42"43'3().28".  77"57'83.89"; 
then  east  to  coordinates  42"43'3l).28", 
-"57'81.39";  tlnm  north  to  coordinates 
42"43'4‘t.44".  -"57'.58.94";  then  east  to 
coordinates  42"43'49.1 7",  77°57'49.72"; 
then  north  to  the  point  of  b(!ginning  at 
coordinates  42°43'88.08",  77"57'51.H". 


Done  ill  VVasliingleii,  IK’,,  tliis  2iul  day  of 
lamiary  201 3. 

Kevin  Shea, 

Acting  Adininislmtnr,  Animol  and  Plant 
Health  Inspection  Sendee. 

H  R  Hill;.  2013-0020(1  Filled  1-8-1 3;  H:4ri  ainl 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  925 

[Doc.  No.  AMS-FV-1 1-0090;  FV  12-925-1 
FR] 

Grapes  Grown  in  Designated  Area  of 
Southeastern  Caiifornia;  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  .Service, 

I JSDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
C.alifornia  Desert  Grape  Administrative 
Gommittee  (Gommittee)  for  the  2012 
and  subsequent  fiscal  periods  from 
SO. 01 25  to  $0.0150  per  18-pound  lug  of 
grapes  handled.  ITie  Gommittee  locally 
administers  the  marketing»ordor,  which 
regulates  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
Galifornia.  Assessments  upon  grape 
handlers  are  used  by  the  Gommittee  to 
fund  reasonable  and  necessary  expenses 
of  the  program.  The  fiscal  period  began 
[aniiary  1  and  ends  December  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified,  suspended 
or  terminated. 

DATES:  Effective  Date:  January  10,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kalllie  M.  Notoro,  Marketing  Specialist, 
or  Kurt  J.  Kirnrnel,  Regional  Director, 
Galifornia  Marketing  Field  Office, 
Marketing  Order  and  Agr(^emenl 
Division,  Fruit  and  Vegetable  Frogram, 
AM.S,  U.SDA;  Telephone;  (559)  487- 
5901.  Fax:  (559)  487-5906,  or  Email: 
Kathie.Notoio@aiiis. usdn.gov  or 
Ktirt.Kimmel@ams.usda.gov. 

Small  businesses  may  request 
information  on  complying  w'ith  this 
regulation  by  contacting  Laurel  May, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vegetable  Frogram, 
AMS,  IJSDA,  1400  Independence  SW., 
.STOF  0237,  Washington,  DG  20250- 
0237;  Telephone:  (202)  720-2491,  Fax:, 
(202)  720-8938,  or  Email: 
IjnireI.May@ams.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 

925,  as  amended  (7  GFR  part  925), 
regulating  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
Galifornia,  hereinafter  referred  to  as  the 
“order.”  The  order  is  (rtfective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  II..S.G.  801-874), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(U.SDA)  is  issuing  this  rule  in 
coiiforinance  with  Executive  Order 
12888.  . 
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This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  )ustice 
Reform.  Under  the  marketing  order  now 
in  effect,  grape  handlers  in  a  designated 
area  of  southeastern  California  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  asse.ssments.  It  is  intended  that  the 
a.ssessment  rate  as  issued  herein  is 
applicable  to  all  assessable  grapes 
beginning  on  January  1,  2012,  and 
i;ontinue  until  amended,  suspended,  or 
terminated. 

The  Act  provides  that  admini.strative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  (i()8c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
di.strict  court  of  the  United  .States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  U.SDA’s  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  a.ssessment 
rate  established  for  the  Committee  for 
the  2012  and  siib,s(!quent  fisc.al  jieriods 
from  $0.0125  to  $0.0150  per  18-pound 
lug  of  grapes. 

The  grape  f)rder  provides  authority  for 
the  Oimmiftee,  with  the  apjiroval  of 
IJ.SDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  asstissments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  grapes  grown 
in  a  designated  ar(!a  of  southeastern 
California.  They  are  familiar  with  the 
(Committee’s  needs  and  with  tlie  costs 
for  goods  and  .services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  me(9ing, 

'rhus,  all  diref:11y  affected  persons  have 
an  opj)ortunity  to  j)articipate  and 
provide  input. 

For  the  201 1  and  subsequent  fiscal 
periods,  the  (Committee  recommended, 
and  the  U.SDA  approved,  an  assci.ssment 
rate  that  woidd  continue  in  effect  frf)m 
fi.scal  period  to  fiscal  period  unless 
mollified,  suspended,  or  terminated  bv 
U.SDA  upon  recommendation  and 
information  submitttul  by  the 
(Committee  or  other  information 
available  to  U.SDA. 


'fhe  (Committee  met  on  November  Cl, 
2011,  and  unanimously  recommended 
2012  expenditures  of  .$95,500  and  an 
assessment  rate  of  $0.0150  per  18-pound 
lug  of  grapes  handled.  In  comparison, 
last  year’s  budgeted  expenditures  were 
$89,616.  The  a.ssessment  rate  of  $0.0150 
per  18-pound  lug  of  grapes  handled 
recommended  by  the  (Committee  is 
$0.0025  higher  than  the  .$0.0125  rate 
currently  in  effect.  The  higher 
assessment  rate  is  necessary  to  cover  the 
(Committee’s  budgeted  expenses  which 
include  an  increase  in  research  and 
general  office  expen.ses.  While  the 
Committee’s  crop  estimate  of  5.8 
million,  18-pound  lugs  is  higher  than 
the  5,4  million,  18-pound  lugs  handled 
last  year,  the  higher  assessment  will 
generate  $87,000  of  revenue.  This 
revenue  plus  the  operating  reserve 
should  be  sufficient  to  cover  the 
increase  in  anticipated  expen.ses. 

The  major  expenditures 
recommended  by  the  (Committee  for  the 
2012  fi.scal  period  include  $15,500  for 
re.search,  $17,500  for  general  office 
ex^jenses,  and  .$62,500  for  management 
and  compliance  expen.ses.  The  $15,500 
research  projet:t  is  a  for  a  new  vine 
study  propo.sed  by  the  University  of 
California  Riverside.  In  comparison, 
major  expenditures  for  the  201 1  fiscal 
period  included  $10,000  for  research. 
$15,616  for  general  office  expenses,  and 
$64,000  management  and  compliance 
expenses. 

The  a.s.sessment  rate  riicominended  by 
the  (Committee  was  derived  by  the 
following  formula:  Anticipated  2012 
expenses  (.$95,500)  plus  the  desired 
2012  ending  reserve  (.$70,000),  minus 
the  anticipated  2012  beginning  reserve 
($78,500).  divided  by  the  estimatiid 
2012  shipments  (5.8  million.  18-()ound 
lugs)  equals  .$0.0150  oer  lug. 

Income  generated  tnrougn  the  $0.0150 
assessment  (.$87,000)  plus  anticipated 
carry-in  re.serve  funds  ($78,500)  should 
be  sufficient  to  meet  anticipated 
expenses  (.$95,500).  Reserve  funds  by 
the  end  of  2012  are  projected  at  $70,000 
or  about  one  fiscal  period’s  ex])enses. 
Section  925.41  of  the  order  permits  the 
(Committee  to  maintain  about  one  fiscal 
period’s  expenses  in  reserve. 

I’he  asse.ssment  rate  established  in 
this  rulawill  continue  in  effect 
indefinitely  unle.ss  modified, 
suspended,  or  terminated  bv  USDA 
upon  recommendation  and  inlormation 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  asse.ssment  rate  will  be 
in  effect  for  an  indefinite  period,  tin; 
(Committee  will  continue  to  meet  prior 
to  or  during  iMch  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 


modification  of  the  assessment  rate.  The 
dales  and  times  of  Committee  meetings 
are  available  from  the  (Committee  or 
U.SDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
U.SDA  will  evaluate  the  (Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
(Committee’s  2012  budget  and  those  for 
subsequent  fiscal  periods  Will  be 
reviewed  and,  as  appropriate,  approved 
by  U.SDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U..S.C.  601-6i2),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly, 

AMS  has  prepared  this  final  regulatory 
Hexibilily  analysis. 

The  |)urpo.se  of  the  RF’A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busines.ses  will  not  be  unduly 
or  disj)roportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  13  handlers 
of  southeastern  (California  gra|)es  who 
are  subject  to  regulation  under  the  order 
and  about  41  grape  producers  in  the 
production  area.  Small  agricvdtural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  (CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $7,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  le.ss 
than  $750,000.  Nine  of  the  13  handlers 
subject  to  regulation  have  annual  grape 
sales  of  less  than  $7  million.  Based  on 
data  from  the  National  Agricultural 
.Statistics  Service  (NAS.S)  and  the 
(Committee,  the  crop  x’alue  for  the  2011 
.sea.son  was  about  .$46,574,000.  Dividing 
this  figure  by  the  number  of  producers 
(41)  yields  an  average  annual  producer 
revenue  estimate  of  about  $1,135,951. 
However,  according  to  the  Committee, 
at  least  10  of  41  producers  would  he 
considered  small  businesses  under  the 
.Small  Business  Administration 
threshold  of  $750,000.  Based  on  the 
foregoing,  it  may  be  concluded  that  a 
majority  of  grape  handlers  and  at  least 
ten  of  die  producers  could  be  classified 
as  small  entities. 

This  rule  increases  the  as.sessment 
rale  established  for  the  Committee  and 
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collected  from  handlers  for  the  2012  and 
sub.secjuent  fiscal  periods  from  $0.0125 
to  $0.0150  per  18-pound  lug  of  grapes. 
Th«!  Committee  unanimously 
recommended  2012  expenditures  of 
$05,500  and  an  assessment  rate  of 
.$0.0150  per  IH-poimd  lug  of  grapes 
handled.  The  assessment  rate  of  $0.0150 
is  $O.Ot)25  higher  than  the  201 1  rate 
currently  in  effect.  The  higher 
as.sessment  rate  is  nectissarv  to  cover  the 
C-ommittee’s  budgeted  (fxpenses, 
including  increa.ses  in  research  and 
general  office  ex|)enses.  While  the 
Committee's  crop  estimate  of  5.8 
million.  18-pound  lugs  is  higher  than 
the  5.4  million,  18-pound  lugs  handled 
last  year,  the  higher  rate  will  generate 
$87,000  of  revenue.  This  revenue  plus 
the  op(!rating  re.serve  should  he 
sufficient  to  cover  the  incnuisi;  in 
anticipated  expenses.  Reserve  funds  by 
the  end  of  2012  are  projected  at  $70,000 
or  about  one  fiscal  period's  expenses. 

The  major  expenditures 
recommend(id  by  th(!  (kuumittee  for  the 
2012  fiscal  jieriod  include  $15,500  for 
restiarch,  $17,500  for  general  office 
expenses,  and  .$82,500  for  management 
and  compliance  expen.ses.  The  .$15,500 
research  projcict  is  a  for  a  new  vine 
.study  proposed liy  the  University  of 
California  Riverside.  In  com|)ari.son, 
major  expenditures  for  the  201 1  fiscal 
p»!riod  included  $10,000  for  research. 
$15,818  for  gem;ral  office  expen.ses,  and 
.$84,000  management  and  compliance 
expenses. 

I'he  assessment  rat(!  recommended  by 
the  (Committee  was  derived  by  the 
following  formula:  Anticipated  2012 
expcMi.ses  ($05,500)  plus  the  desired 
2012  ending  reserve  ($70,000),  minus 
the  anticipated  2012  beginning  reserve 
(.$78,500).  divided  In'  tlie  (!stimated 
2012  shipments  (5.8  million.  18-pound 
lugs)  equals  .$0.0150  per  lug. 

The  Committee  reviewed  and 
unanimously  recommended  2012 
ex{)endilures  of  $95,500,  which 
included  increases  in  research  and 
general  office  expenses.  Prior  to  arriving 
at  this  budget,  the  f^ommittoe 
considered  alternative  expenditures  and 
assessment  rat(is,  to  include  not 
increasing  the  .$0.0125  a.ssessment  rate 
currently  in  effect.  Based  on  a  crop 
estimate  of  5.8  million  18-pound  lugs, 
the  (^)mmittee  ultimately  determined 
that  increasing  the  assessment  rate  to 
.$0.0150  comhimul  with  funds  generated 
from  the  re.serve  should  adequately 
cover  increas(!d  expenses  and  provide 
an  adequate  2012  ending  reserve. 

A  review  of  historical  crop  and  price 
information,  as  well  as  preliminary 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  producer 
price  for  the  2012  season  could  average 


about  $7. 99  per  18-pound  lug  of  grapes 
handled  for  California  grapes.  To 
calculate  the  percentage  of  producer 
revenue  represented  by  the  assessment 
rate  for  201 1,  the  as.sessment  rate  of 
.$0.0125  per  18-pound  lug  is  divided  by 
the  estimated  average  producer  |)rice  of 
$7.5)9  per  18-pound  lug.  NA.S.S  data  for 
2012  is  not  yet  available.  However, 
applying  these  .same  calculations  above 
vising  the  )uly  201 1  producer  price 
would  result  in  an  estimated  assessment 
revenue  as  a  percentage  of  total 
producer  revenue  of  0.189  percent  for 
the  2012  season  ($0.0150  divided  by 
$7.5)9  per  18-pound  lug).  Thus,  the 
assessment  revenue  should  he  well 
hekvw  the  1  percent  of  estimated 
producer  revenue  in  2012. 

This  action  increa.ses  the  a.s.sessment 
obligation  imposed  on  handlers.  While 
iis.sessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  .Some  of 
the  additional  costs  may  he  passed  on 
to  producers.  However,  these  vxvsts  will 
h(!  offset  by  the  henefils  derived  by  the 
operation  of  the  order.  In  addition,  the 
Committee's  meeting  was  widely 
juihlicized  throughout  the  grape 
production  area  and  all  interested 
jversons  were  invited  to  attend  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  November  9,  2011, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  expre.ss  views  on  this  issue. 

In  at;cordance  with  the  Paperwork 
Reduction  Act  of  15)95,  (44  U.S.C. 
Chapter  95),  the  order's  information 
collection  requirements  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0189.  No 
changes  in  those  requirements  as  a 
result  of  this  action  are  necessary. 
Should  any  changes  become  necessary, 
they  would  he  submitted  to  OMB  for 
afvproval. 

This  ride  imposes  no  additional 
re|)orting  or  recordkeeping  revjuirernents 
on  either  small  or  large  California  grape 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
.sector  agencies.  As  noted  in  the  initial 
regulatory  flexibility  analysis,  U.SDA 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conllict 
with  this  final  rule. 

AMS  is  committed  tvj  complying  with 
the  E-Covernmont  Act,  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increasevl  opportunities  for  citizen 


acce.ss  toCovernment  information  and 
services,  and  for  other  purposes. 

A  [vroposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  2,  2012  (77  FR  99184). 

Copies  of  the  proposed  ride  were  also 
mailed  or  sent  via  facsimile  to  all  grape 
handlers.  Finally,  the  proposal  was 
made  available  through  the  Internet  by 
U.SDA  and  the  Office  of  the  Federal 
Register.  A  9()-day  comment  period 
ending  Augu.st  1,  2012,  was  provided  for 
interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
lie  viewed  at:  www.anis.usdu.f’ov/ 
MarkfitingOnlersSmdIlliutiinassGuicie. 
Any  questions  about  the  compliance 
guide  should  he  sent  to  Laurel  May  at 
the  previously-mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

.Mter  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
.s’uhmitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

F’ursuanI  to  5  U.S.C.  559,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  90  days  after  publication 
in  the  Federal  Register  hecau.se:  (1)  The 
2012  fiscal  period  began  on  January  1, 
2012,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  a.ssessable 
grapes  handled  during  the  fiscal  jieriod; 
(2)  the  Committee  needs  to  have 
sufficient  funds  to  meet  its  expenses, 
which  are  incurred  on  a  continuous 
basis;  and  (9)  handlers  are  aware  of  this 
action,  which  was  unanimously 
recommended  by  the  Committee  at  a 
[luhlic  meeting  and  is  similar  to  other 
assessment  rate  actions  i.ssued.  Also,  a 
90-day  comment  period  was  provided 
for  in  the  propo.sed  rule. 

List  of  Subjects  in  7  CFR  Part  925 

Crapes.  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  5)25  is  amended  as 
follow’s: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

■  1 .  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 
Authority:  7  II..S.C.  81)1-874. 
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■  2.  Section  92.1. 21. is  revised  to  usid 
as  lollows: 

§925.215  Assessment  rate. 

On  or  after  )anuary  1,  2012,  an 
a.ssessment  rate  of  $(1.01.50  per  IH-ponnd 
lug  is  established  for  grapes  grown  in  a 
designated  ania  of  .soutlieastern 
(California. 

Dated:  lamiary  3,  2013. 

Rex  A.  Barnes, 

Actinf’  Adminisfralor.  Agricultural  Marketing 
Ser\'ice. 

II'R  Doc.  201:1-00190  Filed  l-H-K);  8:4.''>  ain| 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  APHIS-2012-0087] 

Approved  Tests  for  Bovine 
Tuberculosis  in  Cervids 

agency:  Animal  and  Plant  Health 
Inspetdion  Service,  IISDA. 
action:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  adding  the  CCervidTB 
Slat-Pak*'  and  DPP'^’  tests  as  official 
tuberculosis  tests  for  the  following 
species  of  captive  cervids:  Klk,  red  deer, 
white-tailed  deer,  fallow  deer,  and 
reindeer.  We  are  taking  this  action 
because  we  have  determined  that  the 
tests  can  reliably  detect  the  presence  or 
absence  of  antibodies  to  bovine 
tuberculosis  in  certain  species  of  captive 
cervids.  This  action  is  necessary  on  an 
immediate  basis  in  order  to  provide 
regulated  entities  with  more  options  in 
order  to  meet  the  testing  requirements 
for  captive  cervids  within  the 
regulations. 

DATES:  This  interim  rule  is  effective 
faniiary  9.  2013.  We  will  consider  all 
comments  that  we  receive  on  or  before 
March  11, 2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eHulemaking  Portal:  Go  to: 
http://www.regulations.gov/ 

tt  !documentDctail;Lh=  APHIS-201 2-0087- 
0001. 

•  Postal  Mail /Commercial  Deliver^': 
Send  your  comment  to  Docket  No. 
AFHIS-201 2-0087,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 


wHav. regulations.gov/ 

It Idocket Detail :I)= APHIS-201 2-0087  or 
in  our  reading  room,  which  is  lor:ated  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  D(^  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excefit 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

C.  William  Hench,  Senior  Staff 
Veterinarian,  Fradication  and 
Surveillance  Team,  National  Genter  for 
Animal  Health  Programs,  VS,  APHhS, 
21.50  (Centre  Avenue,  Building  B-3F20, 
Fort  Collins,  CG  80526-8117:  (970)  494- 
7378. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious 
and  infectious  granulomatous  disease 
caused  by  tbe  bacterium  Mycobacterium 
hovis.  Although  commonly  defined  as  a 
chronic  debilitating  disease,  bovine 
tuberculosis  can  occasionally  assume  an 
acute,  rapidly  progressive  course.  While 
any  body  tissue  can  be  affected,  lesions 
are  most  frequently  observed  in  the 
Ij'inph  nodes,  lungs,  intestines,  liver, 
spleen,  pleura,  and  peritoneum. 
Although  cattle  are  considered  to  be  the 
true  hosts  of  M.  hovis,  the  disease  has 
been  reported  in  several  other  species  of 
livestock,  most  notably  bison  and 
captive  cervids.  3'here  have  also  been 
instances  of  infection  in  other  dome.stic 
and  nondomestic  animals,  as  well  as  in 
humans. 

rhrough  the  National  (Cooperative 
State/Federal  Bovine  Tuberculosis 
Eradication  Program,  the  Animal  and 
F^lant  Health  Inspection  Service  (APHIS) 
of  the  United  States  Department  of 
Agriculture  (USDA)  works  cooperatively 
with  the  Nation’s  live.stock  industry  and 
State  animal  health  agencies  to  eradicate 
bovine  tuberculosis  from  dome.stic 
live.stock  in  the  United  States  and 
prevent  its  recurrence. 

Federal  regulations  implementing  this 
program  are  contained  in  9  GFR  jiart  77, 
“Tuberculosis”  (referred  to  below  as  the 
regulations)  and  in  the  “Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication,”  which  is 
incorporated  by  reference  within  the 
regulations.  The  regulations  restrict  the 
interstate  movement  of  cattle,  bison,  and 
captive  cervids  to  prevent  the  spread  of 
bovine  tuberculosis.  Subpart  (C  of  the 
regulations  (§§  77.20  to  77.41,  referred 
to  below  as  the  captive  cervid 
regulations)  addresses  captive  corvids. 

Gurrently,  in  the  captive  cervid 
regulations,  there  are  several  instances 


in  which  we  require  captive  cervids  to 
be  te.sted  with  an  official  tuberculosis 
test.  For  example,  in  §  77.35,  in  order  for 
a  herd  of  f:aj)tive  cervids  to  be 
recognized  as  accreditetl.  all  cervids  in 
the  herd  must  have  tested  negative  to  at 
least  two  con.secutive  official 
tuberculosis  tests,  conducted  at  9  to  15 
month  intervals,  with  certain,  limited 
exceptions. 

In  §  77.20  of  the  captive  cervid 
regulations,  the  definition  of  official 
tuberculosis  test  has  provided  that  the 
single  cervical  tuberculin  (SCiT)  test,  a 
primary  test,  and  comparative  cervical 
tuberculin  (GGT)  test,  a  supplemental 
te.st,  are  recognized  by  APHIS  as  official 
tuberculosis  tests,  provided  that  they  are 
applied  and  reported  in  accordance 
with  the  captive  cervid  regidations. 

In  the  .same  section,  the  definitions  of 
single  cerx'ical  tuberculin  (SCTj  test  and 
comparative  cervical  tuberculin  (CCT) 
test  provide  how  to  apply  each  test:  the 
sequence  in  which  the  tests  should  be 
administered  and  the  manner  in  which 
test  results  should  be  interpreted  are 
specified  in  §  77.34.  The  individuals 
who  may  administer  each  test  and  the 
reporting  requirements  for  each  tost  are 
found  in  §  77.33. 

We  recently  received  a' request  to 
evaluate  the  CervidTB  Stat-Pak®'  test,  a 
jnimary  test,  and  Dual  Path  Platform 
(DPP)®  test,  a  supplemental  te.st,  as 
official  tests  for  bovine  tuberf:ulosis  in 
the  following  species  of  captive  cervids: 
Elk,  red  deer,  white-tailed  deer,  fallow 
deer,  and  rfundeer.  Based  on  our 
evaluation,  we  have  determined  that  the 
tests  can  reliably  detect  the  presence  or 
absence  of  antibodies  to  bovine 
tuberculosis  in  these  species  of  captive 
cervids.  Accordingly,  we  are  amending 
the  captive  cervid  regulations  to 
recognize  the.se  two  tests  as  official 
tuberculosis  tests.  We  discuss  these 
amendments  immediately  below,  by 
section. 

Definitions  (§  77.20) 

As  we  mentioned  previously,  prior  to 
issuance  of  this  interim  rule,  the 
definition  of  official  tuberculosis  test  in 
§  77.20  of  the  captive  cervid  regulations 
specified  that  only  the  SCT  and  GCT 
tests  are  official  tuberculosis  tests.  We 
are  amending  the  definition  of  official 
tuberculosis  test  so  that  it  specifies  that 
the  G,orvidTB  Stat-Pak*'  and  DPP®  tests 
are  also  official  tuberculosis  tests. 

We  are  also  adding  definitions  of 
Cerx'idTB  Stat-Pak^  test  and  Dual  Path 
Platform  (DPP^)  test  to  §  77.20.  We  are 
defining  CervidTB  Stat-Pak*’  test  as:  “A 
.serological  assay  to  determine  the 
presence  of  antibodies  to  bovine 
tuberculosis  (M.  hovis)  in  elk,  red  deer, 
white-tailed  deer,  fallow  deer,  and 
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reindeer,  in  which  a  blood  sample  taken 
from  a  captive  cervid  is  placed'on  a 
strip  containing  an  antibody-detecting 
reagent.  The  .sample  is  then  diluted  by 
using  a  buffer  solution.  Once  sufficient 
time  has  elapsed,  the  .strip  indicates  if 
antibodies  are  present  in  the  sample.” 
We  arc  defining  Dual  Path  Platform 
(DPP'‘ )  test  as:  “A  serological  assay  to 
determine  the  presence  of  antibodies  to 
bovine  tuberculosis  (M.  bovis)  in  elk, 
red  deer,  white-tailed  de(!r,  fallow  detir, 
and  reindeer,  in  which  a  blood  sample 
taken  from  a  captive  cervid  and  a  buffer 
.solution  are  placed  on  a  strip.  The 
diluted  sample  then  migrates  to  another 
strip,  which  contains  an  antibody¬ 
detecting  reagent.  This  latter  strip 
indicates  if  antibodies  are  present  in  the 
sample." 

The  definition  of  designated 
accredited  veterinarian  in  §77.20  has 
stated  that  a  designated  accredited 
veterinarian  i.«  an  accredited 
veterinarian  who  is  trained  and 
approved  by  cooperating  .State  and 
Federal  animal  health  officials  to 
conduf:t  the  SCT  te.st  on  captive  cervids. 
As  we  di.scuss  at  greater  length  below, 
we  are  also  allow'ing  designated 
accredited  veterinarians  to  draw  the 
blood  samples  needed  for  the  f'ervidTB 
Stat-Pak"  and  UPP^  tests.  Accordingly, 
we  are  amending  the  definition  of 
designated  accredited  veterinarian  to 
specify  that  designated  accredited 
veterinarians  may  draw  such  samples. 

Finally,  prior  to  issuance  of  this 
interim  rule,  the  definitions  of  negative, 
reactor,  and  suspect  in  §  77.20 
presupposed  that  only  the  .SCT  and  CCT 
tests  are  official  tuberculosis  tests  for 
purposes  of  classifying  captive  cervids 
according  to  these  cla.ssifications.  We 
are  amending  these  definitions  to  reflect 
that  the  (^ervidTB  Stat-Pak*"  and  DPI’*' 
tests  are  now  akso  considered  official 
tuberculosis  tests  for  such  purposes. 

Testing  Procedures  for  Tuberculosis  in 
Captive  Cervids  (§  77.33} 

Section  77.33  of  the  captive  cervid 
regulations  specifies,  among  other 
things,  who  may  administer  official 
tuberculosis  tests,  which  diagnostic 
laboratories  have  been  apj)roved  by 
APHIS,  the  reporting  requirements  for 
each  test,  and  how'  the  te.sts  will  be 
interpreted. 

Paragraph  (a)  of  §  77.33  provides  the 
approved  testers  for  each  official 
tuberculosis  test.  Prior  to  issuance  of 
this  interim  rule,  the  section  had 
specified  that  official  tuberculosis  tests 
may  only  he  given  by  a  veterinarian 
employed  by  the  State  in  which  the  test 
is  administered  or  by  a  veterinarian 
employed  by  USDA,  except  that 
designated  accredited  veterinarians,  for 


whom  correct  application  of  the  SfIT 
test  is  part  of  their  accreditation 
training,  could  conduct  the  SCT  te.st. 
Because  collecting  blood  samples  is  also 
part  of  such  training,  and  because  both 
the  Cervid'I’B  Stat-Pak®  and  UPP®  test 
are  .serological  assays  that  rely  on  blood 
samples,  we  are  amending  paragraph  (a) 
of  §  77.33  to  specify  that  designated 
accredited  veterinarians  may  also  draw 
blood  for  the  CervidTB  .Stat-Pak®  or 
DPP®  te.st.  The  veterinarian  who  draws 
the  sample  will  then  ship  it  to  the 
National  Veterinary  Services 
Laboratories  (NVSL)  in  Ames,  lA,  for 
testing  using  these  tests. 

(Paragrapti  (b)  of  §  77.33  sp(;cifies 
that,  with  one,  limited  exception, 
hi.stopathology  and  cuSture  results  for 
all  tuberculosis  diagnoses  will  only  be 
accepted  from  NV'.SL.  While  we 
ret:ognize  that  both  the  C^ervidTB  Stat- 
Pak®  and  DPP®  tests  could  be 
administered  outside  of  NVSL,  we 
w'ould  need  to  evaluate  any  u.se  of  the 
tests  outside  of  NVSL  at  length  in  order 
to  assess  the  likely  reliability  of  test 
results  for  tests  administered  in  such  a 
manner.  Pending  the  conclusion  of  such 
evaluations,  we  will  require  the  tests  to 
be  administered  by  NV.SL.) 

Paragraph  (d)  of  §  77.33  provides 
reporting  requirements  for  the  varit)us 
official  tuberculosis  te.sts  for  captive 
cervids.  Paragraph  (d)(1)  of  §  77.33 
contains  reporting  requirements  for  the 
.SCT  and  CCT  tests.  A  number  of  these 
reporting  requirements  p»;rtain  only  to 
tests  that  are  intradermally  administered 
and  require  interpretation  of  palpation 
at  the  injection  site,  as  both  the  .S(>T  and 
CCT  tests  are,  and  are  thus  not 
applicable  to  the  CervidTB  .Stat-Pak® 
and  DPP*  tests. 

Accordingly,  we  are  adding  a 
paragraph  (d)(2)  to  §  77.33.  This 
paragraph  provides  that,  for  the 
Cervidl'B  .Stat-Pak®  and  DPP®  tests,  the 
veterinarian  who  draws  blood  from  the 
captive  cervid  must  submit  a  request  to 
NV.SL  to  perform  the  CervidTB  Stat- 
Pak®  and,  if  neces.sary,  the  DPP®  test  f)n 
the  blood  sample. 

The  request  must  be  on  a  form 
specified  by  APHLS  for  such  requests. 
The  form,  currently  Veterinary  Services 
(V.S)  form  10-4,  “Specimen 
Submission,”  is  available  at:  http:// 
vi'ww.aphis.  usda.gov/library/forms/tt  vs. 
The  completed  form,  including 
appendices,  must  be  sent  along  with  the 
blood  .samples  to  the  addre.ss  provided 
by  NVSL  on  their  Web  site,  http:// 
w'ww. aphis.usda.gov/animal_heaith/iah 

info  services/about  nvsl.shtml.  The 
veterinarian  must  also  fill  out  the 
relevant  portions  of  a  test  record:  this 
record  is  currently  V.S  form  6-22, 
“Tuberculosis  Test  Record.”  The  form 


may  be  obtained  by  contacting  the  local 
area  V.S  office,  information  regarding 
which  is  available  at  http://w'ww.aphis. 
usda.gov/animal  health/area  offices/. 
This  record  must  be  sent  to  the  offices 
of  the  State  and  Federal  animal  health 
{)fficials  in  the  State. 

Paragraph  (e)  of  §  77.33  contains 
information  regarding  inteqrretation  of 
tost  results.  We  are  amending  paragraph 
(e)  to  specify  that  interpretation  of 
Cervid'l’B  Stat-Pak®  and  DPP®  test 
results  will  be  in  accordance  with  the 
relevant  paragraphs  of  §  77.34. 

Official  Tuberculosis  Tests  (§  77.34] 

As  we  mentioned  previously,  §77.34 
of  the  captive  cervid  regulations 
cf)ntains  requirements  regarding  the 
sequence  in  which  official  tuberculosis 
tests  should  bo  adinuiistored  and  the 
manner  in  which  test  results  should  be 
interpreted  for  purposes  of  the  captive 
cervid  regulations.  Rrfquirements 
regarding  the  .SCT  test,  a  primary  test  for 
tuberculosis,  are  contained  in  paragraph 
(a)  of  §  77.34;  requirements  regarding 
the  (Xn',  a  supplemental  test,  are  in 
paragraph  (b).  We  are  adding 
requirements  regarding  the  Cervid'I'B 
Stal-Pak®  te.st.  a  primary  test,  to 
ftaragraph  (a)  of  §  77.34,  and 
requirements  regarding  the  DPP®  test,  a 
supplemental  test,  to  paragraph  (b). 

As  amended,  paragraph  (a)  of  §  77.34 
specifies  that  the  CervidTB  .Stat-Pak?^ 
te.st  is  a  primary  test  that  may  be  u.sed 
in  individual  captive  elk,  red  deer, 
white-tailed  deer,  fallow  deer,  and 
reindeer,  and  in  herds  of  these  species 
that  are  of  unknown  tuberculous  status. 
It  further  requires,  with  limited 
exceptions,  that  each  captive  cervid  that 
has  non-negative  test  results  to  the 
(lervidTB  .Stat-Pak®  test  inu.st  be 
classified  as  a  suspect  and  rete.sted  with 
the  DPP®  te.st;  a  captive  cervid  that  has 
non-negative  test  results  to  the 
CervidTB  Stat-Pak®  test  must  not  be 
r(!tested  using  the  SCT  or  CCT  test.  (We 
are  also  adding  reciprocal  language  to 
the  paragraph  to  specify  that  each 
captive  cervid  that  responds  to  the  SCT 
test  must  not  be  retested  with  the 
CervidTB  Stat-Pak®  or  DPP®  tests.) 
Finally,  it  allows  the  Cervidl'B  Stat- 
Pak®  test  to  be  used  in  affected  herds  of 
captive  elk,  red  deer,  white-tailed  deer, 
fallow  deer,  and  reindeer,  and  in  herds 
of  these  species  that  have  received 
captive  cervids  from  an  affected  herd;  in 
such  in.stances,  each  captive  cervid  that 
has  non-negative  test  results  to  the 
(CervidTB  Stat-Pak®  test  must  be 
classified  as  a  reactor,  unless  the 
designated  tuberculosis  epidemiologist 
(DTE),  the  State  or  Federal 
epidemiologist  designated  by  the 
Administrator  of  APHLS  to  make 
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decisions  concerning  the  interpretation 
of  diagnostic  tests  in  a  State,  determines 
that  the  captive  cervid  should  be 
classified  as  a  suspect  because  of 
possible  exposure  to  a  tuberculous 
animal.  This  is  consistent  with  our 
current  protocol  for  interpretation  of  test 
results  for  SCT  tests  administered  to 
captive  cervids  from  such  herds. 

We  are  specifying  that  most  captive 
cervids  that  have  non-negative  test 
results  to  the  CervidTB  Stat-Fak®  test 
must  be  classified  as  suspects  and 
retested  using  the  DPP®  test.  This  is 
because  of  the  nature  of  the  CervidTB 
Stat-Pak®  test.  The  CervidTB  Stat-Pak® 
test  produces  results  that  indicate  the 
presence  or  absence  of  antibodies  for 
bovine  tuberculosis  in  blood  drawn 
from  a  captive  cervid.  It  does  not, 
however,  indicate  the  level  at  which 
these  antibodies  have  been  determined 
to  be  present  in  the  blood.  Moreover, 
because  the  CervidTB  Stat-Pak®  test 
does  not  have  a  .specificity  level  of  100 
percent,  there  is  a  degree  of  uncertainty 
regarding  non-negative  test  results 
provided  by  the  test. 

We  are  requiring  that  this 
corroboratory  testing  use  the  DPP®  test 
because  both  the  CervidTB  Stat-Pak® 
and  the  DPP®  are  serological  tests  that 
can  be  conducted  in  succession  within 
a  laboratory  environment,  and  becau.se 
the  specificity  of  the  DPP®  test,  in 
conjunction  with  the  sensitivity  of  the 
CervidTB  Stat-Pak®,  gives  us  a  high 
degree  of  confidence  regarding  our 
ultimate  determination  of  the  tested 
cervid’s  disea.se  status. 

As  amended,  paragraph  (b)  of  §  77.34 
specifies  that  the  DPP®  test  is  a 
supplemental  test  that  may  only  be  used 
in  order  to  retest  captive  cervids  that 
have  been  classified  as  suspects  after 
being  tested  with  the  CervidTB  Stat- 
Pak®  test,  and  may  not  be  used  as  a 
primary  test.  It  further  specifies  that  a 
captive  cervid  that  has  non-negative  test 
results  to  its  fir.st  DPP®  test  must  be 
classified  as  a  suspect,  unless  the  DTE 
determines,  ba.sed  on  epidemiological 
evidence,  that  the  captive  cervid  .should 
be  classified  as  a  reactor. 

A  captive  cervid  classified  as  a 
suspect  on  its  first  DPP®  test  may  be 
retested  using  the  DPP®  test  to  evaluate 
a  new  blood  sample  drawn  from  the 
cervid  no  less  than  30  days  after  this 
first  DPP®  test.  A  captive  cervid  that  has 
non-negative  test  results  on  two 
successive  DPP®  tests  must  be  classified 
as  a  reactor. 

If  a  captive  cervid  has  non-negative 
test  results  to  its  fir.st  DPP®  test  and  is 
classified  as  a  suspect,  the  owner  of  the 
cervid  will  have  the  option  of  having 
the  cervid  taken  for  slaughter  or 
necropsy  for  a  final  determination  of 


status  or  of  having  the  cervid  retested, 
using  the  DPP®  test,  no  less  than  30 
days  later.  (In  the  intervening  period,  a 
quarantine  of  the  herd  will  remain  in 
effect  prohibiting  the  interstate 
movement  of  captive  cervids  from  the 
herd.  We  di.scuss  this  at  greater  length 
later  in  this  document.)  If  the  cervid 
again  has  non-negative  test  results  to  the 
DPP®  te.st  after  30  days,  it  is  rea.sonable 
to  classify  the  cervid  as  a  reactor.  This 
is  consistent  with  our  current  policy  for 
captive  cervids  that  have  non-negative 
test  results  to  the  CCT  test. 

Interstate  Movements  (§  77.39) 

Section  77.39  of  the  captive  cervid 
regulations  contains  restrictions  on  the 
interstate  movement  of  captive  cervid 
herds  involved  in  an  epidemiological 
investigation  or  subject  to  affected  herd 
management. 

Paragraph  (a)  of  §  77.39  contains 
restrictions  on  the  interstate  movement 
of  herds  containing  a  cervid  cla.ssified  as 
a  suspect.  Paragraph  (a)(1)  of  §  77.39 
contains  re.strictions  on  the  movement 
of  the  suspect  itself.  We  are  amending 
paragraph  (a)(1)  to  specify  that,  if  a 
captive  cervid  is  classified  as  a  suspect 
on  the  CervidTB  Stat-Pak®  test,  it  must 
be  quarantined  until  it  is  slaughtered  or 
rete.sted  and  found  negative  for 
tuberculosis  ba.sed  on  the  DPP®  test.  It 
further  specifies  that,  if  a  captive  cervid 
is  classified  as  a  suspect  on  an  initial 
DPP®  test,  it  must  be  slaughtered  or 
queuantined  for  no  less  than  30  days  and 
retested  using  the  DPP®  test.  If  it  has 
non-negative  te.st  results  to  this  second 
DPP®  te.st,  it  must  be  classified  as  a 
reactor,  with  the  attendant  movement 
restrictions  of  such  a  classification. 

We  are  requiring  cervids  classified  as 
suspects  to  be  quarantined  because  any 
cervid  classified  as  a  suspect  may 
potentially  be  infected  with  bovine 
tuberculosis.  Allowing  its  interstate 
movement  other  than  directly  to 
slaughter  or  necropsy  may  contribute  to 
the  spread  of  tuberculosis. 

Paragraph  (a)(2)  of  §  77.39  contains 
re.strictions  on  the  interstate  movement 
of  all  other  cervids  in  a  herd  that 
contains  a  suspect.  Prior  to  issuance  of 
this  interim  rule,  the  paragraph  had 
specified  that  a  herd  containing  a 
suspect  must  remain  under  quarantine 
until  the  suspect  is  retested  using  a 
supplemental  test  or  is  inspected  at 
slaughter  or  nocropsied  and  found 
negative.  However,  it  did  not  specify 
that  the  DPP®  test  is  one  of  the 
supplemental  tests  that  may  be 
administered  to  the  animal.  We  are 
amending  paragraph  (a)(2)  accordingly. 

Paragrapn  (e)  of  §  77.39  contains 
restrictions  on  the  interstate  movement 
of  herds  that  have  received  captive 


cervids  from  an  affected  herd.  Prior  to 
i.ssuance  of  this  interim  rule,  the 
introductory  text  of  the  paragraph  had 
spe(;ified  that  if  a  herd  receives  captive 
cervids  from  an  affected  herd,  the 
receiving  herd  must  be  placed  under 
quarantine,  and  the  captive  cervids  from 
the  affected  herd  of  origin  must  be 
considered  exposed  to  tuberculosis,  and 
must  be  slaughtered,  necropsied,  or 
tested  with  the  SCT  test.  We  are 
amending  the  paragraph  so  that  it 
provides  that  the  expo.sed  cervids  may 
also  be  tested  using  the  CervidTB  Stat- 
Pak®  test. 

Paragraph  (e)(3)  of  §  77.39  has 
provided  that,  if  all  these  exposed 
captive  cervids  te.st  negative  for 
tuberculosis,  the  receiving  herd  may  be 
released  from  quarantine,  but  must  be 
rete.sted  with  the  SCT  test  1  year  after 
release  from  quarantine  in  order  for 
captive  cervids  from  the  herd  to 
continue  to  be  moved  interstate.  We  are 
amending  the  paragraph  so  that  it  al.so 
allows  the  cervids  to  be  retested  using 
the  CervidTB  Stat-Pak®  test. 

Paragraph  (f)  of  ^  77.39  contains 
restrictions  on  the  movement  of  captive 
cervids  from  herds  suspected  of  being 
the  source  of  tuberculosis.  Prior  to 
i.ssuance  of  this  interim  rule,  the 
paragraph  had  specified  the  restrictions 
that  must  be  placed  on  the  herd  if  any 
of  the  captive  cervids  in  the  herd 
respond  to  the  SCT  test.  The  paragraph 
now  also  specifies  the  restrictions  that 
must  be  placed  on  the  herd  if  any  of  the 
animals  in  the  herd  have  non-negative 
test  results  to  the  CervidTB  Stat-Pak® 
test. 

Immediate  Action 

Immediate  action  is  warranted  to 
provide  regulated  entities  who  must 
have  their  captive  cervids  tested  in  . 
order  to  comply  with  the  captive  cervid 
regulations  with  additional  testing 
options.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  publif 
interest  and  that  there  is  good  cau.se 
under  5  II..S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register  in  which  we  will 
respond  to  the  comments  we  receive 
and  finalize  or,  as  neces.sary,  revi.se  the 
provisions  of  this  interim  rule. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  subject  to 
Executive  Order  128H6.  However,  for 
this  action,  the  Office  of  Management 
and  Budget  has  waived  its  review  under 
Executive  Order  12866. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  havjj  analyzed  the 
potential  economic  effects  of  this  action 
on  small  entities. 

This  rule  adds  the  CervidTB  Stat-Pak* 
and  01’?*^  tests  as  cxfficial  tuberculosis 
tests  for  captive  cervids.  The  current 
official  tuberculosis  tests  are  the  SCT 
and  CCT  te.sts.  It  is  APHIS  policy  that 
ow’ners  are  responsible  for  assuming  the 
costs  associated  with  primary  official 
tuberculosis  tests  for  bovine 
tuberculosis  in  captive  cervJds;  the 
Agency  assumes  the  cost  of 
c;orrohoratory  testing.  Bovine 
tuberculosis  testing  using  the  SCT  test, 
including  veterinary  fees,  costs  about 
$10  to  $15  per  head.  We  have  e.stimated 
bovine  tuberculosis  te.sting  using  the 
CervidTB  Stat-Pak®  te.st,  including 
veterinary  fees,  to  cost  approximately 
$1.3  to  $15  per  head.  Owners  of  captive 
cervids  will  not  be  required  to  now  u.se 
the  CervidTB  Stat-Pak'*’  test  instead  of 
the  St]T  test,  but  may  cboose  to  do  so 
if  they  determine  such  u.se  to  be  cost- 
effective  for  their  operations. 

That  being  said,  we  do  anticipate  that 
prf)ducers  may,  in  certain  instances, 
experience  benefits  because  of  the 
availability  of  the  (CervidTB  Stat-Pak'*' 
and  DPP*  tests  as  official  tuberculosis 
tests  for  captive  cervids.  This  is  becau.se 
of  the  nature  of  the  CervidTB  Stat-Pak'"''’ 
and  DPP'*'  tests.  As  serological  tests, 
they  are  relatively  easy  to  administer,  in 
comparison  to  the  S(7r  and  CCT  te.sts, 
and  do  not  require  the  animals  to  be 
held  for  a  significant  period  of  time 
while  the  test  is  applied.  There  is  thus 
a  low'or  risk  of  misapplication  of  the 
te.sts  and  morbidity  due  to  handling  of 
the  animals  during  application. 

Under  these  circumstances,  the 
Administrattir  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  sub.stantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
(Catalog  of  Federal  Domestic  Assistance 
under  No.  16.025  and  is  subject  to 
Executive  Order  12372,  which  requinis 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFK  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  has  no  preemptive  effect. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 

Desk  Officer  for  APHIS,  Washington,  D(] 
20503.  Ploa.se  state  that  your  comnnmts 
refer  to  Docket  No.  APH'IS-201  2-0087. 
Please  .send  a  copy  of  your  comments  to: 

(1)  Docket  No.  APHIS-2012-0087, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road,  Unit  118,  Riverdale,  MD 
20737-1238,  and  (2)  Clearance  Officer, 
OCIO,  USDA,  room  404-W,  J4th  Street 
and  Independence  Avenue  SW., 
Washington,  DC;  20250.  A  comment  to 
OMB  is  best  a.ssured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  rule. 

This  rule  requires  individuals  who 
wish  to  have  their  cervids  tested  to  fill 
out  an  application. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  })roposed 
information  collection  is  nece.s.sary  for 
the  proper  performance  of  our  agency’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accurac:y  of  our 
estimate  of  the  burden  of  the  proj)osed 
information  collection,  including  the 
validity  of  the  methodology  and 
a.ssumptiou.s  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  u.se  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 

f:oi lection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  subnussion  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.13  hours  per 
response. 

Respondents:  Captive  cervid 
producers. 

Estimated  annual  number  of 
respondents:  975. 


Estimated  annual  number  of 
responses  per  respondent:  2. 

Estimated  annual  number  of 
responses:  1,950. 

Estimated  total  annual  burden  on 
respondents:  253  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
numher  of  responses  multiplied  by  the 
reporting  burtlen  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS’  Information  Collectioh 
C:oordinator,  at  (301)  851-2908. 

E-Government  Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  E-Government  Act 
to  promote  the  use  of  the  Internet  and 
other  information  technologies,  to 
provide  increa.sed  opportunities  for 
citizen  access  to  Government 
information  and  services,  and  for  other 
purposes.  For  information  pertinent  to 
E-(]overnment  Act  compliance  related 
to  this  rule,  please  contact  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
C.oordinator,  at  (301)  851-2908. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS - 

■  1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  7  U.S.C:.  8301-8317;  7  CFR 
2.22,  2.80,  and  371.4. 

■  2.  Section  77.20  is  amended  as 
follows: 

■  a.  In  the  definition  of  designated 
accredited  veterinarian,  l:y  adding  the 
words  “or  draw’  blood  for  the  CervidTB 
Stat-Pak'*'  test  and  DPP'*'  test"  after  the 
words  “(.SCT)  test”; 

■  b.  In  the  definitions  of  negative, 
reactor,  and  suspect,  by  removing  the 
words  “the  SCT  test  or  the  CCT  test,” 
and  adding  the  words  “an  official 
tuberculosis  test”  in  their  place; 

■  c.  By  revising  the  definition  of  official 
tuberculosis  test;  and 

■  d.  By  adding,  in  alphabetical  order, 
definitions  of  CervidTB  Stat-Pak^’  test 
and  Dual  Path  Platform  (DPP^)  test. 

The  revision  and  additions  read  as 
follows: 

§77.20  Definitions. 

it  *  *  *  * 

CervidTB  Stat-Pak^  test.  A  serological 
assay  to  determine  the  pre.sence.of 
antibodies  to  bovine  tuberculosis  {M. 
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bovis)  in  elk,  red  deer,  white-tailed  deer, 
fallow  deer,  and  reindeer,  in  which  a 
blood  sample  taken  from  a  captive 
cervid  is  placed  on  a  strip  containing  an 
antibody-detecting  reagent.  The  sample 
is  then  diluted  by  using  a  buffer 
solution.  Once  sufficient  time  has 
elapsed,  the  strip  indicates  if  antibodies 
are  present  in  the  sample. 

♦  *  *  *  * 

Dual  Path  Plat  form  (DPP^^)  last.  A 
serological  assay  to  determine  the 
presence  of  antibodies  to  bovine 
tuberculosis  (M.  bovis)  in  elk,  red  deer, 
white-tailed  deer,  fallow  deer,  and 
reindeer,  in  which  a  blood  sample  taken 
from  a  captive  cervid  and  a  buffer 
solution  are  placed  on  a  .strip.  The 
diluted  .sample  then  migrates  to  another 
.strip,  which  contains  an  antibody¬ 
detecting  reagent.  This  tatter  strip 
indicates  if  antibodies  are  pre.sent  in  the 
sample. 

*  *  -k  *  * 

Official  tuberculosis  test.  Any  of  the 
following  tests  for  bovine  tuberculo.sis 
in  captive  cervids,  applied  and  reported 
in  accordance  with  this  part: 

(1)  The  single  cervical  tuberculin 
(SCI'l  test. 

(2)  The  comparative  cervical 
tuberculin  test  ((XTr)  test. 

(3)  The  CervidTB  Stat-Pak®  test. 

(4)  The  Dual  Path  Platform  (DPP®) 
te.st. 

it  k  k  k  k 

■  3.  Section  77.33  is  amended  as 
follows: 

■  a.  In  paragraph  (a),  introductory  text, 
by  removing  the  words  “paragraph 
(a)(1)”  and  adding  the  words 
"paragraphs  (a)(1)  or  (a)(2)”  in  their 
place; 

■  b.  In  paragraph  (a)(1),  by  removing  the 
words  “in  §  77.34(a)(2)”  and  adding  the 
words  “in  §  77.34(a)(l)(ii)”  in  their 
place: 

■  c.  By  adding  a  new  p)aragraph  (a)(2); 

■  d.  By  adding  a  new  praragraph  (d)(2); 
and 

■  e.  By  adding  new  paragraphs  (e)(3) 
and  (e)(4). 

The  additions  read  as  follows: 

§77.33  Testing  procedures  for 
tuberculosis  in  captive  cervids. 

(a)  *  *  * 

(2)  A  designated  accredited 
veterinarian  may  draw  blood  for  the 
CervidTB  Stat-Pak®  or  DPP®  test. 

k  k  k  k  k 

(d)  *  *  * 

(2)  CefvidTB  Stat-Pak^  and  DPP^'  test. 
For  the  CervidTB  .Stat-Pak®^  and  DPP® 
test,  the  veterinarian  who  draws  blond 
from  the  captive  cervid  must  submit  a 
form  specified  by  APHIS  for  such 
requests  to  NV.SL  to  perform  the 


CervidTB  .Stat-Pak®  and,  if  necessary, 
DPP®  test  on  the  blood  sample.  The 
form  is  available  at  http:// 
i\'\\'w.aphis.usda.gov/library/fonns/ttvs. 
The  cornpileted  form,  including  any 
appendices,  mu.st  be  sent  along  with  the 
blood  samples  to  the  address  provided 
at  the  following  Web  site:  http:// 
ivww.aphis.  usda.gov/aninial  health/ 
lab  info  services/ about  nvsi.shind.  The 
veterinarian  must  also  fill  out  the 
relevant  portions  of  a  test  record.  This 
form  may  be  obtained  by  contacting  the 
local  area  VS  office,  information 
regarding  which  is  available  at  http:// 
mviv. aphis.usda.gov/aninial_health/ 
area.  offices/.  This  record  must  be  sent 
to  the  offices  of  the  State  and  Federal 
animal  health  officials  in  the  State. 

(ej  *  *  * 

(3)  Interpiretation  of  CervidTB  Stat- 
Pak®  test  results  will  be  in  accordance 
with  the  cla.ssi  Beat  ion  requirements 
described  in  §  77.34(a). 

(4)  Interpretation  of  DPP®  test  results 
will  be  in  accordance  with  the 
classification  requirements  de.scribed  in 
§  77.34(b). 

***** 

■  4.  Section  77.34  is  revised  to  read  as 
follows: 

§77.34  Official  tuberculosis  tests. 

(aj  Primary  tests.  (1)  Single  cervical 
tuberculin  (SCT)  test,  (i)  The  SCT  test  is 
a  primary  test  that  may  be  used  in 
individual  captive  cervids  and  in  herds 
of  unknown  tuberculous  status.  Each 
captive  cervid  that  responds  to  the  .SCT 
test  must  be  classified  as  a  suspect  until 
it  is  retested  with  the  CCT  test  and  is 
either  found  negative  for  tuberculosis  or 
is  classified  as  a  reactor,  unless,  with 
exception  of  a  designated  accredited 
veterinarian,  the  testing  veterinarian 
determines  that  the  captive  cervid 
shoidd  be  classified  as  a  reactor  based 
on  its  response  to  the  .SCT  test.  A 
designated  accredited  veterinarian  must 
classify  a  responding  captive  cervid  as 
a  suspect,  unless  the  DTE  determines, 
ba.sed  on  epidemiological  evidence,  that 
the  captive  cervid  should  be  classified 
as  a  reactor.  A  captive  cervid  that 
responds  to  the  SCT  test  must  not  be 
retested  using  the  CervidTB  Stat-Pak®  or 
DPP®  tests. 

(ii)  The  S(]T  test  is  a  primary  te.st  that 
may  be  used  in  affected  herds  and  in 
herds  that  have  received  captive  cervids 
from  an  affected  herd.  When  u.sed  with 
affected  herds  or  in  herds  that  have 
received  a  captive  cervid  from  an 
affected  herd,  the  SCTI’  test  may  only  be 
administered  by  a  veterinarian 
employed  by  the  State  in  which  the  te.st 
is  admini.stered  or  employed  by  U.SDA. 
In  affected  herds  or  herds  that  have 
received  captive  cervids  from  an 


affected  herd,  each  captive  cervid  that 
responds^to  the  SCT  test  must  be 
classified  as  a  reactor,  unless  the  DTE 
determines,  based  on  epidemiological 
evidence,  that  the  cervid  should  be 
cla.ssified  as  a  suspect  because  of 
possible  exposure  to  a  tuberculous 
animal. 

(2)  CervidTB  Stat-Pakf^  test,  (i)  The 
CervidTB  Stat-Pak®  test  is  a  primary  test 
that  may  be  used  in  individual  captive 
elk,  red  deer,  white-tailed  deer,  fallow 
deer,  and  reindeer,  and  in  herds  of  these 
species  that  are  of  unknown  tuberculous 
status.  Except  as  specified  in  paragraph 
(a)(2)(ii)  of  this  section,  each  captive 
cervid  that  has  non-negative  test  results 
to  the  CervidTB  .Stat-Pak®  test  mu.st  be 
classified  as  a  suspect  and  retested  with 
the  DPP®  test.  A  captive  corvid  that  has 
non-negative  test  results  to  the 
(JervidTB  Stat-Pak®  to.st  must  not  be 
rete.sted  using  the  SCT  or  CCT  test. 

(ii)  The  CervidTB  .Stat-Pak®  te.st  is  a 
primary  test  that  may  be  used  in 
affected  herds  of  captive  elk,  red  deer, 
white-tailed  deer,  fallow  deer,  and 
reindeer,  and  in  herds  of  these  species 
that  have  received  captive  cervids  from 
an  affected  herd.  In  such  herds,  each 
captive  cervid  that  has  non-negative  test  - 
results  to  the  CervidTB  .Stat-Pak®  test 
must  be  classified  as  a  reactor,  unless 
the  DTE  determines  that  the  captive 
cervid  should  be  classified  as  a  suspect 
because  of  possible  exposure  to  a 
tuberculous  animal. 

(b)  Supplemental  tests.  (1) 

Comparative  cervical  tuberculin  (CCT) 
test. 

(i)  The  CCT  test  is  a  supplemental  test 
that  may  only  be  u.sed  in  order  to  retest 
captive  cervids  that  have  been  classified 
as  suspects  after  being  te.sted  with  the 
.SCT  test.  The  CCT  test  may  be  u.sed  in 
affected  herds  only  after  the  herd  has 
te.sted  negative  to  at  least  two  whole 
herd  SCT  tests  and  only  with  the  prior 
written  consent  of  the  DTE.  The  CCT 
test  may  not  be  used  as  a  primary  test. 

(ii)  A  captive  cervid  tested  with  the 
CCT  te.st  must  be  cla.ssified  as  negative 
if  it  has  a  response  to  the  bovine  PPD 
tuberculin  that  is  less  than  1  mm. 

(iii)  Unless  the  te.sting  veterinarian 
determines  that  the  captive  cervid 
should  be  classified  as  a  reactor  because 
of  possible  exposure  to  a  tuberculous 
animal,  a  captive  cervid  te.sted  with  the 
CCT  test  must  be  classified  as  a  suspect 
if: 

(A)  It  has  a  response  to  the  bovine 
PPD  tuberculin  that  is  greater  than  2 
mm  and  that  is  equal  to  the  response  to 
the  avian  PPD  tuberculin;  or 

(B)  It  has  a  response  to  the  bovine 
PPD  tuberculin  that  is  equal  to  or  greater 
than  1  mm  and  equal  to  or  less  than  2 
mm  and  that  is  equal  to  or  greater  than 
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the  nisponso  to  the  avian  FI’D 
tuhertailin. 

(iv)  A  captive  cervid  tested  witli  the 
('(/r  test  must  l)e  classified  as  a  reactor 
if: 

(A)  It  has  a  response  to  the  lundne 
IM’D  tuberculin  that  is  greater  tluin  2 
mm  and  that  is  at  least  0.5  mm  greatcsr 
than  the  response  to  the  avian  PPI) 
tuhercnlin;  or 

(8)  It  has  heeti  classified  as  a  suspect 
on  two  successive  (X’/h  tests. 

(C)  Any  (?xc(jptions  to  the  reactor 
cla.ssification  under  the  conditions  in 
paragraph  (h)(l)(iv)  of  this  section  must 
be  justified  by  the  t»!sting  veterinarian  in 
writing  and  have  the  concurnmee  of  the 
D'lb. 

(2)  Dual  Path  Platform  (DPP" )  test,  (i) 

'I  he  DPP’^  test  is  a  supplemental  test 
that  may  only  be  used  in  order  to  retest 
captive  cervids  that  have  been  cla.ssified 
as  suspects  after  being  tcisted  with  the 
(^ervidTB  Stat-Pak*  test.  The  DPP"'  test 
may  not  be;  u.sed  as  a  primary  test. 

(ii)  A  captive  cervid  that  has  non¬ 
negative  test  results  to  its  first  DPP'®’  test 
must  be  classified  as  a  sus|)ect,  unless 
the  D'l'R  determines,, based  on 
epidemiological  (widence,  that  the 
captive  cervid  should  bo  classified  as  a 
reactor.  A  captive  cervid  classified  as  a 
suspect  on  its  first  f)PP“  test  may  be 
retested  using  the  DPP"’  t(!st  to  evaluate 
a  new  blood  .sample  drawn  from  tlu; 
cervid  no  less  than  ItO  days  after  this 
first  DPP"  te.st. 

(iii)  A  captive  cervid  that  has  non¬ 
negative  test  results  on  two  successive; 
DPP"  tests  must  be  cla.ssified  as  a 
reactor. 

■  5.  S«;ction  77. .35)  is  amended  as 
follows: 

■  a.  By  adding  new'  paragraphs  (a){l)(iii) 
and  (aJIlKiv): 

■  b.  In  paragraph  (a)(2),  by  removing  the 
w'ords  “t'.CT  test  or  the  BTB  test”  anil 
adding  the  words  ‘‘(',CT  te.st,  DPP*'  test, 
or  the  BTB  te.st”  in  their  place; 

■  c.  By  revising  paragraph  (e), 
introductory  text; 

■  d.  By  revising  paragraph  (e)(3); 

■  e.  By  revising  paragraph  (0(1);  and 

■  f.  In  paragraph  (0(2),  by  adding  the 
words  “or  the  CervidTB  Stat-Pak'^  test” 
after  the  words  “SCT  test”. 

The  revisions  and  additions  read  as 
follows; 

§  77.39  Other  interstate  movements. 

(a)*  *  * 

(1)  *  *  * 

(iii)  A  captive  cervid  classified  as  a 
suspect  on  the  Cervid  TB  Stat-Pak*’  test 
mu.st  be  quarantined  until  it  is 
slaughtered  or  retested  using  the  DPP 
test  and  found  negative  for  tuberculosis 
based  on  tbe  OPP"®  test. 

(iv)  A  captive  cervid  classified  as  a 
suspect  on  an  initial  DPP*'  test  must  be 


slaughtered  or  otherwise  must  be 
ipiarantined  until  it  is  retested  using  the 
DPP"'  test.  A  captive  cervid  that  has 
negative  test  ri'sults  to  this  second  DPP" 
test  may  be  rf;lea.s(;d  from  quarantine.  A 
I'.aptive  cervid  that  has  non-negative  te.st 
results  to  this  second  DPP"  ti;st  must  be 
classified  as  a  reactor  and  may  only  be 
moved  in  accordance  with  j)aragraph  (b) 
of  this  section. 

★  *  *  *  ★ 

(i;)  Herds  that  have  received  captive 
cer\'ids  from  an  affected  herd.  If  a  h(;rd 
has  received  captive  cervids  from  an 
affected  herd,  the  captive  cervids  from 
Ihe  affected  herd  of  origin  will  be 
considered  expo.sed  to  tuberculosis.  The 
expo.sed  captive  cervids  and  the 
receiving  herd  must  be  quarantined.  The 
exposed  captive  cervids  must  be 
slaughtered,  necropsied,  or  tested  with 
the  SCT  test  by  a  veterinarian  employed 
by  Ihe  .State  in  which  Ihe  test  is 
administered  or  employed  by  U.SDA,  or 
tested  w’ith  the  CervidTB  .Stat-Pak*'  te.st. 
Any  exposed  captive  cervid  that 
responds  to  the  .SCT  test  must  be 
classified  as  a  reactor  and  must  be 
inspected  at  slaughter  or  necropsied. 

Any  exposed  ca|)tive  cervid  that  has 
non-negative  test  results  to  the 
fiervid  TB  Stal-Pak*'  test  mu.st  be 
classified  as  a  reactor  and  mu.st  be 
inspected  at  slaughter  or  necropsied. 

Any  exposed  captive  cervid  that  tests 
negative  to  the  .SC.T  or  CervidTB  .Slal- 
Pak*  test  w'ill  be  considered  as  part  of 
the  affected  herd  of  origin  for  purposes 
of  testing,  quarantine,  and  the  five 
annual  whole  herd  tests  required  for 
affected  herds  in  paragra|)h  (d)  of  this 
.section. 

(3)  If  all  the  exposed  captive  cervids 
test  negative  for  tuberculosis,  the 
receiving  herd  will  be  released  from 
quarantine  if  it  is  given  a  whole  herd 
test  and  is  found  negative  for 
tuberculosis  and  will  return  to  the  herd 
classification  in  effect  before  Ihe  herd 
was  quarantined.  In  addition,  the 
receiving  herd  will  must  be  rete.sted 
with  the  SCT  or  (CervidTB  .Stat-Pak'*^  lest 
1  year  after  release  from  quarantine  in 
order  for  c;aptive  cervids  from  the  herd 
to  continue  to  be  moved  interstate. 
Supplemental  diagnostic  tests  may  be 
u.sed  if  any  captive  cervids  in  the  lierd 
sliow  a  response  to  the  .SCT  test  or  have 
non-negative  te.st  results  to  the 
CervidTB  .Stat-Pak**  test. 

(f)*  *  * 

(1)  It  the  herd  is  identified  as  the 
source  of  captive  cervids  having  lesions 
of  tuberculosis  and  M.  bovis  lias  been 
confirmed  by  bactiirial  isolation  from 
the  slaughter  animal,  all  captive  cervids 
in  the  herd  that  respond  to  the  .SCT 


must  be  classified  as  reactors.  All 
captive  cervids  in  Ihe  herd  that  respond 
to  Ihe  (CervidTB  .Stat-Pak*'  te.st  mu.st  be 
cla.ssified  as  reactors.  If  none  respond  to 
the  .SCT  test  or  have  non-negative  test 
results  to  the  CervidTB  Slat-Pak*  te.st, 
the  herd  may  be  r(;leased  from 
(luarantine  and  will  return  to  the  herd 
classification  status  in  effect  before  the 
herd  was  quarantined,  unless  the  DTK 
determines  that  additional  testing  is 
appropriate  to  ensure  the  herd’s 
freedom  from  tuberculosis. 

Dono  in  Washington,  D(i,  this  2nd  day  of 
)annary  201.3. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

H'K  Doc.  2011-0(120(1  Kilod  l-«  l.'t;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1314;  Directorate 
identifier  2012-NM-227-AD;  Amendment 
39-17312;  AD  2012-26-51] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  We  are  adopting  a  new 
airw'orthiness  directive  (AD)  for  all 
Airbus  Model  A318,  A319,  A32(),  and 
A321  series  airplanes.  This  emergency 
AD  was  sent  previously  to  all  known 
U..S.  owners  and  operators  of  these 
airplanes.  This  AD  requires  revising  the 
airjilane  flight  manual  (AFM)  to  advise 
the  flight  crew  of  emergency  procedures 
for  addressing  Angle  of  Attack  (AoA) 
seicsor  blockage.  This  AD  also  provides 
for  optional  terminating  action  for  the 
AFM  revision,  which  involves  replacing 
AoA  .sensor  conic  plates  with  AoA 
sensor  flat  plates.  This  AD  was 
prompted  by  a  report  that  an  airplane 
equipped  with  AoA  sensors  installed 
W’ith  conic  plates  recently  experienced 
blockage  of  all  sensors  during  climb, 
leading  to  autopilot  disconnection  and 
activation  of  the  alpha  protection 
(Alpha  Prot)  when  Mach  number  was 
increased.  We  are  issuing  this  AD  to 
jirevenl  reduced  control  of  the  airplane. 
DATES:  This  AD  is  effective  January  24, 
2013  to  all  persons  except  those  persons 
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to  whom  it  was  made  immediately 
efteetive  by  Fmergeney  AD  2012-28-51, 
issued  on  December  17,  2012,  which 
contained  the  requirements  of  this 
amendment. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  identified  in  the 
AD  as  of  January  24,  2013. 

We  must  receive  comments  on  this 
AD  by  February  25,  2013. 

ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  C]FK 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Fedoral  oliulemaking  Portal:  Clo  to 
http://www.rogulations.gov.  Follf)w  the 
instructions  for  submitting  comments. 

•  F’o.\;  202-49.3-2251. 

•  Mo/7;  1 1. S.  Department  of 
I’ransportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W 12-1 40,  1200  New  jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Dolivarv:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  .service  information  identified  in 
this  AD,  contact  Airl/us,  Airworthiness 
Office — EAS,  1  Rond  Point  Maurice  . 
Bellonte,  31707  Blagnac  Cedex,  France; 
telephone  +33  5  61  93  36  96;  fax  +33  5 
61  93  44  51;  email  account.airworth- 
eas@airhus.coin;  Internet  http:// 

WWW. airbus. com . 

Examining  the  AD  Docket 

You  may  examiiu:  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  (Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  Office;  (phom;: 
800-647-5527)  is  in  the  ADDRESSES 
section.  Goniments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sanjay  Ralhan,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  F’AA, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356;  phone;  425-227-1405;  fax: 
425-227-1149:  email: 
saniay.ralhan@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  December  17,  2012,  we  issued 
Emergency  AD  2012-26-51,  which 
requires  revising  the  airplane  Bight 
manual  (AFM)  to  advise  the  flight  crew 
of  emergency  procedures  for  addressing 
AoA  sensor  blockage.  This  emergency 


AD  also  provides  for  optional 
terminating  action  for  the  Al’M  revision, 
which  involves  replacing  AoA  sen.sor 
conic  plates  with  AoA  sen.sor  Bat  plates. 
3'his  emergency  AD  was  sent  previouslv 
to  all  known  LI.S.  owners  and  operators 
of  these  airplanes. 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  Euro{)ean 
(iornmunity,  has  issued  EA.SA 
Emergency  Airworthiness  Directive 
2012-{)264-E,  dated  December  17,  2012 
(referred  to  after  this  as  the  Mandatory 
Continuing  Airworthine.ss  Information 
or  “the  MGAI”),  to  correct  an  un.safe 
condition  for  the  speciBed  products. 

EASA  has  advised  that  an  Airbus 
Model  A330  airplane  equipped  with 
AoA  sensors  installed  with  conic  plates 
recently  experienced  blockage  of  all 
sensors  during  climb,  leading  to 
autopilot  di.sconnection  and  activation 
of  the  alpha  protection  (Alpha  Frot) 
when  Mach  number  was  increased. 

Based  on  the  results  of  subsequent 
analysis,  it  is  suspected  that  these  conic 
plates  may  have  contributed  to  the 
levent.  Investigations  are  ongoing  to 
determine  what  cau.sed  the  blockage  of 
those  AoA  sen.sors. 

Blockage  of  two  or  three  AoA  sensors 
at  the  same  angle  may  cau.se  the  Alpha 
Frot  of  the  normal  law  to  activate. 

Under  normal  Bight  conditions  (in 
normal  law),  if  the  Alpha  Frot  activates 
and  Mach  number  increases,  the  Bight 
control  laws  order  a  pitch  down  of  the 
airplane  that  the  flight  crew  might  not 
be  able  to  counteract  with  a  side  stick 
deflection,  even  in  the  full  backward 
position.  This  condition,  if  not 
correi:ted,  could  result  in  rediu:ed 
control  of  the  airplane. 

EA.SA  also  issued  Emergency  AD 
2012-0258-E,  dated  December  4,  2012, 
for  Airbus  Model  A33()  and  A34() 
airplanes  to  require  an  amendment  of 
the  AFM  to  ensure  that  Bight  crews 
apply  the  applicable  emergency 
procedun;. 

AoA  .sensor  conic  plates  of  similar 
design  are  also  installed  on  Model  A320 
series  airplanes.  Installation  of  these 
AoA  sensor  conic  plates  was  required 
for  Model  A318,  A319,  A320,  and  A321 
series  airj/lanes  by  EASA  AD  2012- 
0236,  date/l  November  9.  2012 
(corrected  November  12,  2012). 
Subsequently,  EASA  issued  AD  2012- 
0236R1,  dated  Det:Hmber  17,  2012,  to 
remove  the  requirement  to  install  AoA 
sensor  conic  plates. 

Relevant  Service  Information 

We  reviewed  Airbus  A318/A319/ 
A320/A321  Temporary  Revision  TR286, 
Issue  1.0,  dated  December  17,  2012,  to 
the  Airbus  A318/A31‘l/A320/A321 


Airplane  Flight  Manual  (AFM).  The 
temj)orary  revision  provides 
information  to  advise  the  Bight  crew  of 
emergency  proi;edures  for  addressing 
AoA  sen.sor  blockage. 

FAA’s  Determination 

This  product  has  b/;en  a{)proved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Fursuant  to  our 
bilateral  agreement  with  the  State  of 
D(;.sign  Authority,  we  have  been  notified 
of  the  unsale  condition  described  in  the 
M(JA1  referenced  above.  We  are  issuing 
this  AD  because  we  evaluated  all 
pertinent  information  and  determined 
the  unsafe  condition  exists  and  is  likely 
to  exist  or  develop  on  other  products  of 
the  same  type  design. 

AD  Requirements 

This  AD  requires  revising  the 
Emergency  Frocedures  section  of  the 
Airbus  A318/A319/A320/A321  AFM  to 
incorporate  Airbus  A318/A319/A32()/ 
A321  'I’emporary  Revision  TR286,  Issue 
1.0,  dated  December  17,  2012,  to  advi.se 
the  Bight  crew  of  emergency  procedures 
for  addressing  AOA  sensor  blof:kage 
This  AD  also  provides  for  optional 
terminating  action  for  the  AFM  revision, 
which  involves  rej/lacing  AoA  sensor 
conic  plates  with  AoA  sensor  Bat  plates. 

Interim  Action 

We  consider  this  AD  to  be  an  interim 
measure  to  mitigate  risks  associated 
with  the  installation  of  AoA  .sensor 
conic  plates.  Further  AD  action  might 
follow. 

Glariflcation  of  Service  Information 
References 

In  the  “Relevant  Service  Information” 
section  of  this  AD  and  paragraph  (h)  of 
this  AD,  we  have  clarified  that  Airbus 
A318/A319/A329/A321  Temporary 
Revision  TR286.  l.ssue  1.0,  dated 
December  17,  2012,  is  to  the  Airbus 
A318/A319/A320/A321  Airplane  Flight 
Manual  (AFM).  We  had  not  specified 
“to  the  Airbus  A318/A319/A320/A321 
Airplane  Flight  Manual  (AFM)”  in  those 
locations  in  the  emergency  AD.  This 
change  does  not  affect  AD  compliance. 

We  have  al.so  included  Airbus  A318/ 
A319/A320/A321  Temporary  Revision 
TR286,  l.ssue  1.0,  dated  December  17, 
2012,  to  the  Airbus  A318/A319/A32()/ 
A321  AFM  in  paragraph  (1)(2)  of  this 
AD.  which  specifies  referem:e.s  for 
r/dated  information.  We  had  not  li.sted 
the  temporary  revision  in  the 
corresponding  paragraph  of  the 
emergency  AD  (paragraph  y)(3)  of  the 
emergency  AD).  This  change  does  not 
affect  AD  compliance. 
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We  incorrectly  referred  to  a  service 
bulletin  number  as  “Airbus  Mandatory 
Service  Bulletin  A320-32-1521,  dated 

*  *  *  "in  the  “Differences  Between 
the  AD  and  the  M(',A1  or  .Service 
information”  section  in  the  preamble  of 
the  emergency  AD.  The  correct  servic;e 
bulletin  reference  is  “Airbus  Mandatory 
.Service  Bulletin  A320-34-1521.  dated 

*  *  *  ”  That  rehirence  is  correct  in  the 
regulatory  section  of  the  enuirgency  AD. 
We  have  revised  the  “Differences 
Between  the  AD  and  the  Mt^AI  or 
.Service  Information”  section  of  this  AD 
accordingly.  This  change  does  not  affect 
AD  conjpliance. 

DitTierenf:es  Between  the  AU  and  the 
MCAI  or  Service  Information 

The  applicability  of  EASA  Emergency 
AD  2()]2-02()4-E.  dated  December  17. 
2012,  is  limited  to  airplanes  having  an 
AoA  sen.sor  conic  plate  iicstalled  either 
in  production  or  in  service.  However, 
this  emergency  AD  applies  to  all  of  the 
affected  airplam;  models;  and  this  AD 
prohibits  installation  of  an  AoA  sensor 
conic  plate  in  service  as  specified  in 
Airbus  Maudatorv  .Service  Bulletin 
A320-34-1, 521,  dated  May  7,  2012;  and 
Revision  01,  dattid  .September  12,  2012; 


on  any  airplane  as  of  the  effective  date 
of  this  AD. 

FAA’s  Determination  of  the  Effective 
Date 

An  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD.  Thd  KAA  has  found  that  the  risk  to 
the  flying  public  justifies  w'aiving  notice 
and  comment  prior  to  adoption  of  this 
rule  because  we  reciuved  a  nsport 
indicating  that  an  airplane  equipped 
with  AoA  sensors  installed  with  conic 
plates  recently  exptirienced  blockage  of 
all  sensors  during  climb,  leading  to 
autopilot  disconnf'ction  and  activation 
of  the  alpha  protection  (Alpha  Frot) 
when  Mach  number  was  increased.  This 
condition  could  result  in  reduced 
control  of  the  airplane,  'riierefore,  we 
find  that  notice  and  opportunity  for 
prior  public  comment  are  impracticable 
and  that  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

'rhis  AD  is  a  final  rule  that  involves 
reqnirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment. 


However,  we  invite  you  to  send  any 
written  data,  views,  or  arguments  about 
this  AD.  Send  your  comments  to  an 
address  listed  under  the  ADDRESSES 
section.  Include  the  doc:ket  number 
EAA-2m2-1314  and  Directorate 
Identifier  2012-NM-227-AD  at  the 
beginning  of  your  comments.  We 
specific:ally  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  this  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
niceive,  without  change,  to  http:// 
\vww.iV}’uIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  niceive 
about  this  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  anei;ts  793 
airplanes  of  IJ..S.  rcigistry.  (We  have 
confirmed  that  at  least  O.*)  airplanes  have 
the  affected  configuration;  however, 
there  could  be  as  many  as  1  ()(),) 

We  estimate  the  following  costs  to 
comply  with  this  AD: 


Estimated  Costs 


Action 

Labor  cost  i 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

AFM  Revision  (100  airplanes)  . 

;  1  work-hour  x  $85  per  hour  =  $85 .  j 

$0 

LO 

GO 

$8,500 

We  have  received  no  definitiv)!  data 
that  w'ould  enable  us  to  provide  cost 
estimates  for  the  optional  terminating 
action  sp*u;ified  in  this  AD. 

Authority  for  This  Rulemaking 

T  itle  49  of  the  United  .States  Cod«! 
specifies  the  FAA's  authority  to  issue 
rules  oil  aviation  safety.  .Subtitle  1, 
section  109,  describes  the  authority  of 
the  EAA  Administrator.  .Subtitle  Vll; 
Aviation  Programs  describes  in  more 
detail  the  .scope  of  the  Agency’s 
authority. 

We  are  i.ssuing  this  rulemaking  under 
the  authority  described  in  .Subtitle  VII, 
Part  A,  .Subpart  III,  .Soc;tion  44701: 
“General  requirements.”  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  jiractices,  methods,  and  jirocedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addres.ses  an  un.safe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

T’his  AD  w'ill  not  have  federalism 
implications  under  Executive  Oriler 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  tho  roasons  discussed  above,  I 
ceiUfy  that  this  Al): 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  1289(>. 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  197‘1), 

(3)  Will  not  affec:t  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  (T’R  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
.Safety. 


Adoption  of  the  Amendment 

Accordingly,  under  the  autliority 
delegated  to  me  by  the  Atlministrator, 
the  I’AA  amends  14  (3'’R  jiart  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follow's: 

Authority;  49  U..S.(:.  10(i(g),  4011.3,  44701. 

§39.13  [Amended] 

■  2.  T’he  FAA  amends  39.13  by  adding 
the  follow'ing  new  airworthiness 
directive  (AD): 

2012-26-.'il  Airbus:  Aiiiondment  39-17312; 
Docket  No.  FAA-201 2-1  314;  Directorate 
Identifier  201  2-NM-227-AD. 

(a)  Kffective  Date 

Tlii.s  AD  is  elhictive  lamiary  24,  2013  to  all 
jHirsoiis  except  those  persons  to  whoin  it  was 
made  immediately  effective  hv  Fmifrgency 
AD  2012-20-51,  issued  on  December  17, 
2012.  wliicli  containeit  the  reipiirements  of 
Ibis  amendment. 
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(b)  Affected  ADs 

None. 

(c)  Applicability 

This  AD  applies  to  Airbus  Model  A.'tlB- 
111,  -112,  -121,  and  -122  airplanes;  Model 
A319-111, -112,  -113,  -114,  -115,  -131, 

-132,  and  -133  airplanes;  Model  A320-111, 
-211,-212,  -214,  -231,  -232,  and  -233 
airplanes;  and  Model  A321-111, -112, -131, 
-211,  -212,  -213,  -231,  and  -232  airplanes; 
certificated  in  any  category,  all  serial 
numbers. 

(d)  Subject 

loint  Aircraft  System  Component  (JASC)/ 

Air  Transport  Association  (ATA)  of  America 
Code  34:  Navigation. 

(e)  Unsafe  Condition 

This  AU  was  prompted  by  a  report 
indicating  that  an  airplane  etjuipped  with 
Angle  of  Attack  ( AoA)  .sensors  (with  conic 
plates  installed)  recently  experienced 
blockage  of  all  sensors  during  climb,  leading 
to  autopilot  discoHuection  and  activation  of 
the  alpha  protection  (Alpha  Prot)  when  Mach 
number  was  increased.  We  are  i.ssuing  this 
AD  to  prevent  reduced  control  of  the 
airplane. 

(0  Compliance 

(k)mply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Airplane  Flight  Manual  Revision 

For  airplanes  on  which  an  AoA  sensor 
conic  plate  is  installed  in  production  by 
Airbus  modification  153213  or  153214,  or  in- 
service  as  specified  in  Airbus  Mandatory 
.Service  Bidletin  A320-34-1521,  dated  May 
7,  2012;  or  Revision  01.  dated  September  12. 
2012;  Within  5  days  after  the  effective  date 
of  this  AD.  revise  the  F.mergency  Procedures 
of  the  Airbus  A318/A319/A320/A321 
Airplane  Flight  Manual  (AFM)  by  inserting 
Airbus  A318/A319/A320/A321  Temporary 
Revision  TR286,  Issue  1.0,  dated  December 
1 7,  2012,  to  advise  the  flight  crew  of 
emergency  procedures  for  addressing  AoA 
sensor  blockage.  When  the  information  in 
Airbus  A318iA319/A320/A321  Temporary 
Revision  TR28r).  Issue  1.0,  dated  December 
17,  2012,  is  included  in  the  general  revisions 
of  the  AFM,  the  general  revisions  may  be 
inserted  in  the  AFM,  and  the  temporary 
revision  may  be  removed. 

(h)  Optional  Terminating  Action 

Modification  of  an  airplane  by  replacing 
AoA  .sensor  conic  plates  with  AoA  .sensor  flat 
plates,  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-llfi,  Tran.s|)ort  Airplane 
Directorate,  FAA,  constitutes  terminating 
action  for  the  AFM  revision  required  by 
paragraph  (g)  of  this  AD;  a'nd  after  the 
modification  has  been  done.  Airbus  A318/ 
A319/A320/A321  Temporary  Revision 
TR28B,  Issue  1.0,  dated  December  17,  2012, 
to  the  Airbus  A318/A319/A320/A321  AFM, 
may  be  removed  from  tbe  AFM. 

(i)  Parts  Installation  Prohibition 

As  of  the  effective  date  of  this  AD.  no 
person  may  install  an  AoA  sensor  conic  plate 


in  .service  using  Airbus  Mandatory  Service 
Bulletin  A320-34-1521.  dated  May  7,  2012; 
or  Revision  01,  dated  .Stiptembcir  12.  2012;  on 
any  air{)lane. 

(j)  Special  Flight  Permit 

Special  flight  permits,  as  de.scribed  in 
Section  21.197  and  .Sei.tion  21.199  of  the 
Federal  Aviation  Regulations  (14  UFR  21.197 
and  21.199),  are  not  allowed. 

(k)  Alternative  Methods  of  Ckimpliance 
(AMO(ls) 

(1)  The  Manager,  International  Branch, 
ANM-1 16,  FAA,  has  the  authority  to  approve 
AMOUs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19.  In 
accordance  with  14  fiFR  39.19,  .send  your 
request  to  your  principal  inspector  or  lot;al 
Flight  Standards  District  Office,  as 
appropriate.  If  .sending  infomiation  directly 
to  the  manager  of  the  International  Branch, 
send  it  to  the  attention  of  the  person 
identified  in  the  Related  Information  .section 
of  this  AD.  Information  may  be  emailed  to: 
9-ANM- 1 1 6-AMOC-REQVESTS@faa.gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  distrii:!  nffic;e. 

(l)  Related  Information  ^ 

(1)  For  further  information  about  this  AD, 
contact:  Sanjay  Ralhan,  Aerospace  Engineer, 
International  Branch,  ANM-1 16.  Transport 
Airplane  Directorate,  FAA.  1601  Lind 
Avenue  SW.,  Renton,  WA  98057-3356; 
phone:  425-227-1405;  fax:  425-227-1149; 
email;  sanjay.ralhan@faa.gov. 

(2)  Refer  to  Mandatory  ('.ontinuing 
Airworthiness  Information  European 
Aviation  Safety  Agency  Emergency 
Airworthiness  Directive  2012-0264-E,  dated 
December  17,  2012;  and  Airlnis  A318/A319/ 
A320/A321  Temporary  Revision  TR286, 

Issue  1.0,  dated  December  17,  2012,  to  the 
Airbus  A318/A319/A320/A321  AFM;  for 
related  information. 

(m)  Material  Incorporated  by  Reference 

(1)  Tbe  Dir«!ctor  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  lJ..S.r..  552(a)  and  1  (3'’R 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  mdess  the  AD  specifies  otherwisfc 

(i)  Airbus  A318/A3I9/A320/A321 
Temporary  Revision  TR286,  Issue  1.0,  dated 
December  17,  2012,  to  the  Airbus  A318/ 
A319/A320/A321  Airplane  Flight  Manual. 

(ii)  Reserved. 

(3)  For  Airbus  servif;e  information 
identified  in  this  AD,  f:ontact  Airbus, 
Airworthiness  Offic«i — EA.S,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  (iedex; 
France;  telephone  +33  5  61  93  36  96;  fax  +33 
5  61  93  44  51;  email  account. airworth- 
cas@airbus.coni;  Internet  http:// 

m-nv.  a  irbus.  cow. 

(4)  You  may  view  this  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  .SW.,  Renton,  Washington. 
For  information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 


(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Arf:hives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to:  http:// 

WWW. archives. gov/ fecicra}-register/cfr/ihr- 
locations.html. 

Issued  in  Renton,  Washington,  on 
December  27,  2012. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Ooc.  2ni2-.31683  Filed  1-8-13;  8:4.5  ami 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1124;  Directorate 
Identifier  2012-CE-041-AD;  Amendment 
39-17304;  AD  2012-26-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Burkhart 
GROB  Luft-  und  Raumfahrt  GmbH 
Sailplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for 
Burkhart  GRUB  Luft-  und  Raumfahrt 
GmbH  Models  GROB  G  109  and  GROB 
G  109B  sailplanes.  This  AD  results  from 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  an 
aviation  authority  of  another  country  to 
identify  and  correct  an  un.safe  condition 
on  an  aviation  product.  The  MCAI 
describes  the  un.safe  condition  as 
corrosion  and/or  cracking  of  the  elevator 
control  rod  that  could  lead  to  failure  of 
the  elevator  control  rod  with  consequent 
loss  of  control.  We  are  issuing  this  AD 
to  require  actions  to  address  the  unsafe 
condition  on  these  pro.ducts. 

DATES:  This  AD  is  effective  February  13, 
2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  the  AD 
as  of  February  13,  2013. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 

WWW. regaIations.gov  or  in  person  at 
Document  Management  Facility,  IJ.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12— 140,  1200 
New  Jersey  Avenue  SE..  Washington, 

DC  20.590." 
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For  servirt!  information  identifi«!d  in 
this  AD,  contact  tlrob  Aircraft  AC. 
I.ett(;ni)achstra.s.se  9,  I)-H()874 
'russenhausen-Mattsies,  Cerinany; 
phono:  +49  (0)  8298  998  189;  fax;  +49 
(0)  8288  998  200;  email: 
pro(iuctsuppori@groh-(urcraft.  com ; 
Internet;  www ."rob-aircroft .com/ 

62.html.  You  may  review  copi»!S  of  the 
referenced  servii:e  information  at  the 
FAA,  Small  Airplane  l)ir«!ctorate,  901 
Locust.  Kansas  City.  Missouri  84108. 

For  information  on  the  availability  of 
this  material  at  the  FAA.  call  (818)  329- 
4148. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Rutherford,  Aeros|)ace  Fngineer,  FAA, 
Small  Airplane  Directorate.  901  Locust, 
Room  301,  Kansas  (aty,  Missouri  8410(i; 
telephone:  (818)  329-418.'):  fax:  (818) 
329-4090;  email; 
jim.nitherioriMfoa.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notic(^  of  proposed 
ndemaking  (NI’RM)  to  amend  14  Cl'R 
part  39  to  include  an  AD  that  would 
apply  In  the  specifunl  products.  'I’hat 
NPRM  was  published  in  the  Federal 
Register  on  October  22.  2012  (77  FR 
84437).  That  NPRM  pro|)osed  to  (,ornu;t 
^an  unsafe  condition  for  the  specified 
products.  Tlie  MC^Al  states; 

(airroded  and  cracked  elevator  control  road 
in  the  viirtical  fin  on  a  (irob  109B  powered 
sailplane  has  been  reported. 

’I’he  technical  investigation  revealed  that 
water  had  soaked  into  the  elevator  control 
rod  through  a  control  bore  hole  and  resulted 
in  corrosion  damage  and.  in  c:ase  of  water 
freeze  Ix+ween  the  external  control  rod  and 
the  intitrnal  mass  balance,  in  crack  of  the 
elevator  control  rod  in  the  vertical  fin. 

This  condition,  if  not  detected  and 
correr;te<L  could  lead  to  failure  of  the  elevator 
control  rod,  possibly  res\dting  in  loss  of 
control  of  the  sailplane. 

To  address  this  unsafe  condition,  Crob 
Aircraft  A(1  published  Service  Bulletin 
(M.SB)  817— providing  instructions  for 
elevator  control  rod  inspection  and 
ntplaceinent. 

For  the  reasons  described  above,  this  AD 
requires  accomplishment  of  inspections  of 
the  elevator  control  rod  in  the  vertical  fin 
an«i,  depending  on  finding,  its  replacement 
with  a  .serviceable  part,  as  well  as  a  revision 
of  powered  sailplane  Aircraft  Maintenance 
Manual  (AMM). 

Oimments 

We  gave  the  public  the  opjjortunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  (77 
FR  84437,  October  22,  2012)  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

We  reviewed  the  relevant  data  and 
determined  that  air  .safely  and  the 


public  interest  require  adopting  the  AD 
as  propo.sed  except  for  minor  editorial 
changes.  We  have  determined  that  these 
minor  changes: 

•  Are  consistent  with  the  intent  that 
was  proposed  in  the  NPRM  (77  FR 
84437,  October  22.  2012)  for  correcting 
the  nn.safe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM  (77  FR  84437, 
October  22,  2012). 

Costs  of  Complianf:e 

/•’or  Model  ('ilOf)  Sailplanes 

We  estimate  that  this  AD  will  affect 
31  prinlucts  of  l)..S.  registry.  We  alst) 
estimate  that  it  would  take  about  2 
work-hours  per  product  to  comply  with 
th(!  basic  requirements  of  this  AD.  The 
average  labor  rale  is  .$8,')  per  work-hour. 

Based  on  these  figures,  we  estimate 
the  cost  of  the  AD  on  ll.S.  operators  to 
be  ,S5.270,  or  $170  per  product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  1  work-hour  and  require  parts 
costing  $880,  for  a  cost  of  $78,')  per 
product.  W(!  have  no  way  of 
determining  the  nnmber  of  products 
that  may  need  these  actions. 

For  Model  (110911  Sailplanes 

We  estimate  that  this  AD  will  affect 
28  products  of  ll.S.  registry.  We  also 
e.stimate  that  it  would  take  about  3..') 
work-hours  per  product  to  comply  with 
the  basic  requirements  of  this  AD.  The 
average  labor  rate  is  $85  per  work-hour. 
Required  parts  would  cost  about  $78  per 
product.  _ 

Based  on  these  figures,  we  (jstimate 
the  cost  of  the  AD  on  U.S.  operators  to 
be  $111,514,  or  ,$375.50  per  product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  1  work-hour  and  recjuire  parts 
costing  $738,  for  a  cost  of  $823  per 
product.  We  have  no  way  of 
determining  the  number  of  products 
that  may  need  the.se  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  (^ode 
specifies  the  FAA’s  authority  to  i.ssue 
rules  on  aviation  safety.  Subtitle  1, 
section  108,  de.scribes  the  authority  of 
the  FAA  Admini.strator.  “Subtitle  VII: 
Aviation  Programs,”  de.scribes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  111,  Section  44701: 
General  requirements.”  Under  that 
section,  Gongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 


for  practices,  methods,  and  procedures 
the  Administrator  finds  neces.sary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
produfits  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  fiaieralism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .Statcis.  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
hivels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12888, 

(2)  Is  not  a  “significant  rule”  under 
the  DO  T  Regulatory  Policies  and 
Procedures  (44  f’R  11034,  February  28, 
1979), 

(3)  Will  not  affoc;t  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  tin;  Regulatory 
Flexibility  Act. 

Fixamining  the  AD  Docket 

You  may  examine  tlu)  AD  docket  on 
th(!  Internet  at  http:// 

WWW. regnlations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a. Ill.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM  (77  FR 
84437,  October  22,  2012),  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Office  (telephone  (800)  647- 
5527)  is  in  the  ADDRESSES  section. 
Gomments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  GFR  part  39  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  l()6(g).  40113,  44701. 


1728 


Federal  Register /Vol.  78,  No.  8 / VVediHisday,  january  9,  2013/Kules  and  Regulations 


§39.13  [Amended] 

■  2.  riie  FAA  ainends  §  39.1 3  bv  adding 
the  following  now  AD: 

2012-26-09  Burkhart  Grub  I.uft-lind: 
.Ainonclinnnt  ;n)-17304: 1)o(  kol  No. 
I‘'AA-20 12-1 124;  Dirocloratci  IdontilifM' 
2012-GF-()41-AD. 

(a)  EiTnctive  Date 

'I'liis  airworlhinoss  diroolivo  (AD)  boc.omes 
(d'foctivo  Fehniarv  1.3.  2013. 

(b)  Alfected  ADs 

Nona. 

|c:)  Applicability 

I'liis  AD  applies  to  Burkhart  GKOB  Luft- 
iind  Raunifalirt  GmbH  Models  GKOB  G  lt)9 
and  GROB  G  109B  sailplanes,  all  .serial 
numbers,  certificated  in  any  categfjrv. 

(d)  Subject 

Air  Transport  Association  of  America 
(ATA)  (.iodt;  27:  Flight  (;ontr(jls. 

(e)  Reason 

rhis  AD  was  j)rompted  by  mandatorv 
continuing  airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of  another 
country  to  identify  and  correct  an  unsafe 
condition  on  an  aviation  product.  The  MGAl 
describes  the  unsafe  condition  as  corrosion 
aml/or  cracking  of  the  elevator  control  rod. 

We  are  issuing  this  AD  to  detect  and  correct 
corrosion  and/or  cracking  of  the  elevator 
control  rod.  which  could  hiad  to  failurt!  of  the 
elevator  control  rod  with  conserpient  loss  of 
control. 

(0  Actions  and  (Compliance 

Ihdess  already  dope,  do  the  following 
actions; 

(1)  Within  the  luixl  2.'>  hours  time-in- 
service  (TIS)  after  Februarv  13.  2013  (the 
effective  date  of  this  AD)  or  within  tin;  next 
00  days  after  February  t3.  2013  (the  effective 
dat(!  of  this  AD).  whii:hever  occurs  first,  and 
repetitively  thereafter  at  intervals  not  to 
exceed  everv  5  vears,  inspect  the  elevator 
control  rod  in  the  vertical  fin  for  corrosion 
or  cracking  Ibllowing  the  accomplishment 
instructions  in  (Crob  Aircraft  AfC  .Service 
Bulletin  No.  M.SBKI  7-04/2.  datefi  Scsptomber 
0,  2t)12. 

(2)  For  the  purposes  of  this  AD.  we  define 
slight  corrosion  as  corrosion  yon  can  remove 
with  metal  wool  and  that  has  no  visible 
pitting  in  the  base  metal.  If  vou  cannot 
remove  the  corrosion  with  metal  wool  or  if 
there  is  visible  pitting  in  the  base  metal,  we 
define  it  as  heavy  corrosion. 

(3)  If  any  cracks  or  luiavy  corrosion  are 
found  during  any  of  the  inspections  required 
in  paragraj)h  (0(1)  of  this  AI).  bfdore  further 
flight.  replat:e  the  elevator  control  rod  with 
an  airworthy  part  following  the 
accomplishment  instructions  in  (Jrob  Aircraft 
AG  .Service  Bidletin  No.  M.SB81 7-64/2.  datt'd 
September  6.  2012.  for  your  applicable 
sailplane  mofiel. 

(4)  If  only  slight  or  no  corrosion  of  the 
elevator  control  rod  is  found  during  any  of 
the  inspections  nKiuired  in  paragraph  (f)(1)  of 
this  AD,  before  further  Bight,  clean  the  rod 
surface  and  apply  a  corrosion  inhibitor,  as 
applicable,  following  the  accomplishment 


instructions  in  Grob  Aircraft  AG  Servict! 
Bulhitin  No.  M.SB81  7-64/2,  dated  .S(!pt(!inber 
6,2012. 

Note  1  to  paragraph  (f)  of  thi.s  AI):  Grob 
Aircraft  AG  incorporated  the  repetitive 
ins|)<!ctions  required  liy  this  AD  into  tin; 
instructions  for  continued  airworthiness  of 
tht!  aircraft  maintenancit  manual  for  tin; 
applicable  sailplanes. 

(g)  Other  FAA  AD  Provisions 

The  following  provisions  also  appiv  to  thi.s 
AD: 

(1 )  AUvrnative  Methods  of  C.omplionce 
f/IA-fOGs).  The  Manager.  .Standards  Office, 
FAA,  has  the  authority  to  approve  AMOC.'s 
for  this  AD.  if  requested  using  the  procedures 
found  in  14  GFR  39.19.  .Send  information  to 
A'lTN:  )im  Rutherford.  Aerospace  Faigineer. 
FAA,  .Small  Airplane  Directorate,  991  Locust. 
Room  391,  Kansas  (;ity,  Missouri  6419(): 
telephone:  (H16)  329-4165;  fax;  («ir>)  329- 
4990;  email:  jim.riilherfoirMfaa.f’ov.  Before 
using  any  approved  AMOG  on  any  airplarm 
to  which  the  AMOG  appliiis.  notify  your 
ap[)ro|)riate  princi])al  inspector  (I’l)  in  the 
FAA  Flight  .Standards  District  Office  (F.SDO). 
or  lacking  :i  I’l,  vour  local  F.SDO. 

(2)  Ainvortliv  Product:  For  any  re()uirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  icse  these 
actions  if  they  are  FAA-a()proved.  (a)rref:tiv(! 
af:tions  are  f;onsidered  FAA-approved  if  tluw 
are  approved  bv  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworlhv  befoni  it 
is  returned  to  .service. 

(3)  Haportiiifi  Ihupun'mcnts:  For  any 
reporting  reciuireimmt  in  this  AD,  a  f{al(?ral 
agfmey  may  not  condur:t  f)r  sponsor,  and  a 
person  is  not  required  to  respond  to,  nor 
shall  a  person  be  subject  to  a  penalty  for 
failure  to  f:omply  with  a  collection  of 
information  sul)ject  to  the  recpiireintmts  of 
the  Paperwork  Reduction  Act  uidess  that 
collection  of  information  displays  a  current 
valid  OMB  Gontrol  Number.  The  OMB 
Ca)ntrol  Number  for  thi.s  information 
collection  is  2129-9956.  Public  reporting  for 
this  colh'ction  of  irdormation  is  estimated  to 
be  approximately  5  minutes  per  response, 
including  the  time  for  rtiviewing  instruc:tions, 
c:ompleting  and  reviewing  the  collection  of 
information.  All  respon.ses  to  thi.s  collection 
of  information  are  mandatory,  ('.omments 
f:on(:i!rning  tin;  accuracy  of  this  burden  anti 
suggestions  for  redui:ing  the  hurdtm  should 
bit  dinicted  to  the  FAA  at:  899  lndepen(leiu:e 
Ave.  S\V..  Washington,  DG  29591,  Attn: 
Information  (Collection  (Clearanct!  ()ffir:er, 
AFS-299. 

(h)  Related  Infurmation 

Refer  to  European  Aviation  .Safety  Agency 
(EA.SA),  which  is  the  Technical  Agent  for  the 
Mtmilu'r  States  of  the  Europtsin  Gommunitv. 
AD  No.:  2912-0181,  datetl  .September  7, 

2912;  and  Grob  Aircraft  Afi  .Service  Bulletin 
No.  M.SB81 7-64/2,  dated  .September  6,  2t)12. 
for  related  information. 

(i)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Fed<>ral  R(!gister 

approved  tin;  incorporation  bv  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  IJ..S.G.  552(a)  and  PGFR 
part  51. 


(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 

(i)  Grob  Aircraft  AG  .Service  Bulletin  No. 
M.SB817  -64/2,  dated  .September  6.  2012. 

(ii)  Rf;s(!rved. 

(3)  For  service  information  identified  in 
this  AD.  contat;t  CCrob  Aircraft  AG, 
l,(!ttenbachstrasse  9,  D-86874  Tussenhausen- 
Mattsies,  Germany;  phone:  +49  (9)  8268  998 
139;  fax:  +49  (9)  8268  998  299;  email; 
prodiirtsuppoili^f’roh-aircraft.com;  Internet: 
WWW. grab  aircraft. cnin/62.htnd. 

(4)  You  may  view  this  service  information 
at  FAA,  Small  Airplane  Directorate.  991 
Locust,  Kansas  City,  Missouri  64196.  For 
information  on  the  availability  of  this 
material  at  the  FAA.  call  (816)  329-4148. 

(5)  You  may  view  thi.s  .service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Recf)rfls 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
292-741-6939,  or  go  to:  http:// 
www.archives.gov/fcderal-register/cfr/ 
index. htnif 

Issued  in  Kansas  City,  Missouri,  on 
Decemher  21 . 291 2. 

John  (>olomy. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Serxice. 

IKK  Doc.  2()12-.3l:tr>4  Filed  l-tt-KJ;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION  - 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-08d5;  Directorate 
Identifier  201 2-NE-1 8-AD;  Amendment  39- 
17307;  AD  2012-26-12] 

PIN  2120-AA64 

Airworthiness  Directives;  Thielert 
Aircraft  Engines  GmbH  Reciprocating 
Engines 

AGENCY:  Fotleral  Aviation 
Arlininistration  (F’AA),  DOT. 
action:  Final  rule. 

SUMMARY:  VVe  tire  adojiting  a  new 
airworthiness  diret;tive  (AU)  for  all 
Thielert  Aircraft  Engines  CItnhH  (TAE) 
TAE  125-02-99  and  TAE  12,5-02-114 
reciprocating  engines.  This  AD  requires 
inspection  of  the  oil  filler  plug  vent  hole 
at  the  next  scheduled  maintenance  or 
within  110  flight  hours  after  the 
effective  date  of  this  AD.  If  chips  are 
found  to  be  blocking  the  vent  hole, 
additional  corrective  action  is  required 
before  next  flight.  This  AD  was 
prompted  by  an  in-flight  shutdown  of 
an  airplane  equipped  with  a  TAE  12.5- 
02-99  engine.  VVe  are  issuing  thi.s  AD  to 
prevent  engine  in-flight  shutdown  or 
power  lo.ss,  possibly  resulting  in 
reduced  control  of  the  airplane. 
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OATES:  This  AD  t)ecomHS  effective 
F’ebruary  13,  2013.  The  Director  of  the 
Federal  Register  approved  the 
incorporation  by  refereni;e  of  certain 
publications  listed  in  this  AD  as  of 
F'ebruary  13.  2013. 

ADDRESSES:  The  Docket  Operations 
office  is  located  at  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  Wl  2-140,  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

P'rederick  Zink,  Aerospace  Engineer, 
Engine  (Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  email:  fwdehrk.zink@fna.gov; 
telephone:  781-238-7779;  fax:  781- 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  w'as  published  in  the  Federal 
Register  on  Augu.st  31.  2012  (77  FR 
53154).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

An  engine  in-flight  .shutdown  has  been 
reported  on  an  aeroplane  e{]uipped  with  a 
TAF  12.5-02-99  engine.  The  results  of  the 
investigation  showed  that  this  was  due  to 
blockage  of  the  gearbox  oil  filling  plug  vent 
hole,  which  cau.sed  pressurisation  in  the 
gearbox,  resulting  in  oil  leakage  and  a 
slipping  clutch.  This  condition,  if  not 
c;orrected,  could  result  in  further  cases  of 
engine  in-flight  shutdown  and  c:onsequent 
loss  of  control  of  the  aeroplane. 

Further  investigation  revttaled  that  the 
blockage  to  the  oil  cap  vent  was  the 
result  of  a  residual  chip  from  machining 
the  oil  cap  vent  hole.  The  chip  is  from 
the  manufacturing  process  and  did  not 
fall  off  the  oil  plug.  This  is  not  the  result 
of  material  in  the  oil  sy.stem  causing  the 
blockage.  You  may  obtain  further 
information  including  the  affected 
gearbox  serial  number  list  by  examining 
the  MGAl  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  intere.st  require  adopting  the  AD 
as  proposed. 


Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  45  engines  installed  on  airplanes 
of  U.S.  registry.  We  also  estimate  that  it 
will  take  about  2.5  hours  per  product  to 
comply  with  this  proposed  AD.  The 
average  labor  rate  is  $85  per  hour. 
Required  parts  will  cost  about  $30  per 
engine.  Based  on  these  figures,  we 
estimate  the  cost  of  the  AD  to  U..S. 
operators  to  be  $10,913. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “.Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “.Subtitle  VII, 
Part  A,  Subpart  III,  .Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  nece.s.sary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Grder  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  reigulatory 
action”  under  Executive  (Jrder  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
F'lexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ivww.regulations.gov;  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday. 


except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  addre.s.s  for 
the  Docket  Operations  office  (phone: 
(800)  647-5527)  is  provided  in  the 
ADDRESSES  section.  Gomments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference. 

Safely. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  (;FR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II..S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2012-26-12  Thielert  Aircraft  Engines 
GmbH:  Ainendmonl  39-17307;  IJoi.knt 
No.  FAA-201 2-0885;  Directorate 
Identifier  2012-NE-18-AD. 

(a)  Eftective  Date 

This  airworthiness  directive  (AD)  becomes 
effective  February  13,  2013. 

(Ill  Affected  ADs 

None. 

|c)  Applicability 

This  AD  applies  to  all  Thielert  Aircraft 
Engines  (TAK)  TAE  125-02-99  and  TAE 
125-02-1 14  reciprocating  engines. 

(d)  Reason 

This  AD  was  prompted  by  an  in-flight 
shutdown  of  an  airplane  equipped  with  a 
TAE  125-02-99  engine.  We  are  issuing  this 
AD  to  prevent  engine  in-flight  shutdown  or 
power  loss,  possibly  resulting  in  reduced 
contrf)!  of  the  airplane. 

(e)  Actions  and  Compliance 

Unless  already  done,  within  110  flight 
hours  after  the  effective  date  of  this  AD,  or 
at  the  next  si:heduled  maintenance, 
whichever  occurs  first,  do  the  following. 

(1 )  Remove  the  oil  filler  plug  and  check  for 
chips  blocking  the  vent  hole  in  accordance 
with  TAE  .Service  Bulletin  (SB)  TM  TAE 
125-1015  I’l,  Initial  Issue,  dated  April  27, 
2012. 

(2)  If  chips  are  found  during  the  inspection 
in  paragraph  (e)(1)  of  this  AD,  disassemble 
the  gearbox  and  check  the  radial  shaft  sealing 
rings  (at  the  clut{:h  and  the  propeller  shaft) 
for  leakage.  If  leakage  is  noted,  replace  the 
gearbox  before  the  next  flight. 
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(f)  Installation  Prohibition 

Aftor  tho  nffective  date  of  this  AD,  do  not 
install  a  {gearbox  with  a  S/N  listed  in  TAE  SB 
TM  TAE  125-lUlS  Pi,  Initial  Issue,  dated 
April  27,  2012,  into  any  engine  unless  the  oil 
filler  plug  has  passed  the  inspection  required 
by  paragraph  (e)(1)  of  this  AD. 

(g)  Alternative  Methods  of  Compliance 
(AM(K:s) 

The  Manager,  Engine  Certification  Office, 
FAA,  may  approve  AMOCs  for  this  AD.  Use 
the  procedures  found  in  14  CFK  39.19. 

(h)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Frederick  Zink,  Aerospace  Engineer, 
Engine  Certification  Office,  F’AA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
email:  fr(tdprick.zink@faa.gov;  telephone 
(781) 238-7779;  fax  (781)  238-7199. 

(2)  Refer  to  MC'.Al  Airworthine.ss  Directive 
No.  2012-0112,  dated  June  22,  2012,  and 
TAE  .SB  TM  TAE  12,'>-1015  PI,  Initial  Issue, 
dated  April  27.  2012  for  related  information. 

(i)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  U..S.C.  5.12(3)  and  1  CF'R 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 

(i)  Thielert  Aircraft  Engines  CimbH  (TAE) 
Service  Bulletin  TM  TAE  125-1015  Pi, 
Initial  Issue,  dated  April  27,  2012. 

(ii)  Reserved. 

(3)  For  TAE  .service  information  identified 
in  this  AD.  contact  Thielert  Aircraft  Engines 
GmbH,  Platanenstras.se  14  D-09350, 
Lichtenstein,  Germany,  telephone:  +49- 
37204-090-0;  fax;  +49-37204-090-2912; 
email ;  info@contuhon-cnginrs.com. 

(4)  You  may  view  this  .service  information 
at  FAA,  Engine  &  f’ropellor  Directorate,  12 
New  England  Executive  Park,  Burlington, 
MA.  For  information  on  the  availability  of 
this  material  at  the  FAA,  call  781-238-7125. 

(5)  You  may  view  this  .service  information 
at  the  National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-0030,  or  go  to;  http:// 
www.archivos.gov/federal-register/cfr/ibr- 
locations.html. 

Lssued  in  Burlington,  Mas.sachusetts,  on 
December  27,  2012. 

(killeen  M.  D’Ales.sandro, 

Assistant  Manager,  Engine  &•  Propeller 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  2012-31,589  Filed  1-8-13;  8:45  arn| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 2-0601;  Directorate 
Identifier  2006-SW-033-AD;  Amendment 
39-17306;  AD  2012-26-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Inc.  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the  Bell 
Helicopter  Textron  Inc.  (BHTl)  Model 
20.1A,  205A-1,  and  20.')B  helicopters 
with  certain  .starter/generator  power 
cable  as.semhlies  (power  cable 
assemblies).  This  AD  requires  replacing 
the  power  cable  assemblies  and  their 
associated  parts,  and  performing 
continuity  readings.  This  AD  was 
prompted  hy  the  determination  tliat  the 
power  cable  assembly  connector 
(connector)  can  deteriorate,  causing  a 
short  in  the  connector  that  may  lead  to 
a  fire  in  the  starter/generator,  smolce  in 
the  cockpit  that  reduces  visibility,  and 
sub.sequent  loss  of  helicopter  control. 
DATES:  This  AD  is  effective  Fehruarv  13, 
2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  documents  li.sted  in  this  AD 
as  of  Fehruary  13,  2013. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Bell 
Helicopter  Textron.  Inc.,  P.O.  Box  482, 
F’ort  Worth,  TX  7fil01;  telephone  (817) 
280-3391;  fax  (817)  280-0406;  or  at 
http://i\'ww. hellcitstomer.com/fiIes/. 

You  may  review  a  copy  of  the 
referenced  service  information  at  the 
F'AA,  Office  of  the  Regional  Coun.sel, 
Southwest  Region,  2001  Meacham 
Blvd.,  Room  663,  F'ort  Worth  Texas 
70137. 

Examining  the  AO  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
wyvw. regulations.gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  througli 
FYiday,  except  F’ederal  holidays.  The  AD 
docket  contains  this  AD,  any 
incorporated-by-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  Office  (phone:  800- 
047-5527)  is  IJ.S.  Department  of 
'Fransportation,  Docket  Operations 


Office,  M-30,  West  Building  Ground 
I’loor,  Room  W 12-1 40,  1200  New  jersey 
Avenue  SE.,  Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andy  Shaw,  Aviation  Safety  Engineer, 
Safety  Management  Group,  Rotorcraft 
Directorate,  FAA,  2601  Meacham  Blvd., 
Fort  Worth,  TX  76137;  telephone  (817) 
222-5110;  email  andy.shaw@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  13,  2012,  at  77  FR  35306,  the 
Federal  Register  published  our  notice  of 
proposed  rulemaking  (NPRM),  which 
propo.sed  to  amend  14  (T'R  part  39  to 
include  an  AD  that  would  apply  to 
BHTl  Model  205A,  205A-1,  and  205B 
helicopters  with  power  cable 
assemblies,  part  numbers  (P/N)  205- 
075-902-017  and  P/N  20.5-07.5-911- 
007,  installed.  That  NPRM  proposed  to 
require  replacing  the  power  cable 
assemblies  and  their  as.sociated  parts, 
and  performing  continuity  readings.  The 
propo.sed  reiiuirements  were  intended  to 
jirevent  a  short  in  the  connector  that 
may  lead  to  a  fire  in  the  starter/ 
generator,  smoke  in  the  cockpit  that 
reduces  visibility,  and  subsequent  loss 
of  helicopter  control. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD,  but 
we  received  no  comments  on  the  NPRM 
(77  FR  35.306,  June  13.  2012). 

FAA’s  Determination 

We  have  reviewed  the  relevant 
information  and  determined  that  an 
unsafe  condition  exi.sts  and  is  likely  to 
exist  or  develop  on  other  products  of 
the.se  same  type  designs  and  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  requirements  as 
proposed. 

Related  Service  Information 

We  have  reviewed  BHTl  Alert  Service 
Bulletin  (ASB)  No.  205-07-94,  Revision 
A,  dated  December  8,  2008,  for  Model 
205A  and  205A-1  helicopters;  and  BHTl 
ASB  No.  205B-08-50,  dated  December 
8,  2008,  for  the  Model  205B  helicopter. 
These  A.SBs  describe  procedures  for 
replacing  the  power  cable  assemblies 
and  associated  parts.  The  ASBs  specify 
that  operators  can  obtain  a  starter/ 
generator  cable  kit  that  contains  the 
required  replacement  parts. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
31  helicopters  of  U.S.  registry.  The 
actions  will  take  about  10  work-hours 
per  helicopter  to  accomplish  at  an 
average  labor  ra»e  of  $85  per  work  hour. 
Required  parts  will  cost  about  $12,654 
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for  the  power  cable  assembly 
replacement  kit.  Based  on  these  figures, 
the  cost  of  the  AD  on  l).S.  operators  will 
be  $1.3,504  per  helicopter,  or  .$418,624 
for  the  fleet. 

Authority  for  This  Rulemaking 

Title  49  of  the  Unittul  .States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  .safety.  Subtitle  1, 

.section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  de.scribed  in  Subtitle  VH, 
Part  A,  Subpart  111,  .Section  44701: 
“Ceneral  requirements.”  Under  that 
section.  Congress  charges  the  P'AA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  f:ommerce  by  pre.scribing  regulations 
for  practices,  iiKJthods,  and  procedures  • 
tbe  Administrator  finds  lujcessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becau.se  it  addre.sses  an  unsafe  condition 
that  is  likely  to  exi.st  or  dcjvelop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 
government  and  the  .States,  nr  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discusse({  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  1 286(5; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

(4)  Will  not  have  a  significant 
economic  imp*act,  positive  or  negative, 
on  a  sub.stantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  co.st.s  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety, 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  (T’R  part  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U..S.C.  l{)(5(g),  4011  ;5.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2012-2(>-ll  Bell  Ileliciipter  Textron  Inc.: 
Anieiidmenl  39-17300;  Dor.kel  No. 
KAA-20 12-0001:  Directorate  Iilentifier 
2()0H-.SVV-033-AD. 

(a)  Applicability 

This  AD  applies  to  Bell  Helic.o|)ter  Textron 
Inc.  (HDTI)  Mod(!l  205A,  20,'iA-l ,  and  20.')H 
lielicojders  with  slarter/genorator  power 
cat)le  assemblies  (power  cal)le  assemblies), 
part  number  (IVN)  20.5-07.5-902-017  and  IV 
N  20.5-07.5-91 1-007  installed,  certificated  in 
any  category. 

(b)  IJn.safe  Condition 

This  AD  defines  the  unsafe  condition  as 
tlie  pow»!r  cal)le  assembly  c:onnector 
(connector)  deterioration,  which  can  cause  a 
short  in  tlie  connector  potentially  leading  to 
a  fire  in  the  starter/generator.  A  fin;  would 
result  in  smoke  in  the  cot:kpit.  r<!dncing 
visibility,  and  risking  loss  of  control  of  the 
helicopter. 

(c)  Effective  Date 

This  AD  becomes  effective  Kebruarv  13, 
2013. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  retpiired  by  this  AD  within  the 
specified  compliance  time  unless 
accomplished  jrnwiously. 

(e)  Required  Actions 

Within  six  months,  replace  tin:  power  i;able 
as.semblies  using  the  parts  contained  in 
starter/gonerator  kit  P/N  C  r20.5-07-94-l, 
perform  a  continuity  test,  and  connerJ  wirtis 
to  the  starter  generator  as  follows: 

(1)  For  Model  205 A  and  205 A-1 
helicopters,  follow  the  Accomplishment 
Instrui.lions,  paragraphs  2  through  lB(c),  of 
HH  ri  Alert  .Service  Bulletin  No.  205-07-94, 
Revision  A,  dated  December  fl,  200K. 

(2)  For  the  Model  20.5B  helicopters,  follow 
the  Accomplishment  Instructions,  paragraphs 
2  through  ir>(f;),  of  BHTI  Alert  .Servif:e 
Bulletin  No.  20.5B-08-50,  dated  December  8, 
2008. 

(f)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  3’he  Manager,  Safety  Managemtmt 
Group,  FAA,  may  approve  AMfXis  for  this 
AD.  Send  your  proposal  to;  Andy  .Shaw, 
Aviation  .Safety  Engineer,  .Safety  ManagfuiKuit 
Group,  Kotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  TX  76137; 
tehqihone  (817)  222-5110;  email 
(indy.show<ii!faa.g()v. 

(2)  For  operations  f;onducted  under  a  14 
CFR  part  119  operating  certificate  or  under 
14  (T'R  part  91,  subpart  K,  we  suggest  that 


von  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
<:(!rtificale  holding  district  office  btdore 
opftrating  any  aircraft  complying  with  this 
AD  through  an  AMDC. 

(g)  Subject 

loint  Aircraft  Service  Component  (|A.SG) 
Code:  2497,  el(a;trical  jiow(!r  system  wiring. 

(h)  Material  Incorporated  by  Reference 

(1)  The  Dircictor  of  the  Federal  Register 
approv«ul  the  incorporation  by  reference 
(IBR)  of  th(!  .service  information  listed  in  this 
paragraph  under  5  IJ.S.G.  .552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  af:lions  required  by 
this  All,  unless  the  AD  sj)ei:ifies  otherwise. 

(i)  Bell  Helicopter  Textron  Inc.  Alert 
Services  Bulletin  No.  205-07-94,  Revision  A, 
dated  Dcictrmber  8,  2008. 

(ii)  Bell  Helicopter  Textron  Inc.  .Alert 
.Servic;e  Bulletin  No.  20.5B-08-.50,  dated 
Decembru  8.  20t)8. 

(3)  For  B(>11  Hidicopter  Textron  Inc.  .service 
information  identified  in  this  AD,  contact 
Bell  Helicoi)ler  Textron,  Inc.,  I’.O.  Box  482, 
Fort  Worth,  TX  76101 ;  telephone  (817)  280- 
33!)1 ;  fax  (81  7)  280-6466;  or  at  http:// 

WWW  .bellcustomcr. coin /files/. 

(4)  You  may  view  this  service  information 
at  FAA,  Office  of  the  Regional  Gcjunsel, 
.Southwest  Region.  2(501  Meacham  Blvd., 
Room  66:i,  Fort  Worth,  Texas  76137.  For 
information  on  the  availability  of  this 
material  at  the  F.AA,  call  (817)  222-5110. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Arc.hives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  blip:// 

WWW. (irchives.gov/fedoral-register/cfr/ 
indf'x.html. 

Issued  in  Fort  Worth,  Texas,  on  D(u:ember 

20,  2012. 

Kim  Smith, 

Directorate  Manager.  Hotorcraft  Dire('torate. 
Aircraft  Certification  Service. 

H'K  Doc.  2U12-31.5U0  Filed  1  8:4.5  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-1032;  Directorate 
Identifier  201 2-NM-079-AD;  Amendment 
39-17296:  AD  2012-26-01] 

BIN  2120-AA64 

Ainworthiness  Directives;  Saab  AB, 
Saab  Aerosystems  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
I’ran.sportation  (DOT). 

ACTION:  Final  rule. 
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SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  all  .Saab 
AB,  Saab  Aero.sy.stem.s  Model  SAAB 
2000  airplanes.  This  AD  was  prompted 
by  reports  of  chafing  On  the  bottom 
panel  of  the  center  cabin.  This  AD 
requires  a  general  visual  inspection  to 
determine  if  certain  fa.steners  are 
installed,  and  related  investigative  and 
corrective  actions.  We  are  issuing  this 
AD  to  detect  and  correct  any  chafing  on 
the  bottom  panel  of  the  center  cabin, 
which  could  affect  the  structural 
integrity  of  the  affected  wing-to-fuselage 
connection. 

DATES:  This  AD  becomes  effective 
February  13,  2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  referrmce 
of  a  certain  publication  listed  in  this  AD 
as  of  February  13,  2013. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 

WWW. regulations.gov  or  in  person  at  the 
U.S.  Department  of  rransportation. 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SF., 
Washington,  DG.. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Shahram  Daneshmandi,  Aerospace 
Engineer,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue  .SW.,  Renton, 
WA  98057-33.56;  telephone  42.5-227- 
1112;  fax  425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Disf:u.s8ion 

We  i.ssued  a  notice  of  proposed 
rulemaking  (Nl’RM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NFRM  was  published  in  the  Federal 
Register  on  October  2,  2012  (77  FR 
60073).  That  NFRM  proposed  to  correct 
an  un.safe  condition  for  the  specified 
products.  The  Mandatory  Continuing 
Airworthiness  Information  (MCAl) 
states: 

Ofi  two  .SAAB  2000  aeroplanes,  signs  of 
chafing  have  been  found  on  the  b(jttom  panel 
of  the  centre  cabin  between  fuselage  station 
(STA)  .562  and  .STA  622.  The  investigation 
results  have  shown  that  the  chafing  is  c:aused 
by  certain  Hi  Lok  fasteners,  installed  as  a 
repair  during  production,  througti  the  upper 
wing  skin  panel. 

This  condition,  if  not  detected  and 
corrected,  could  affect  the  structural  integrity 
of  the  affected  wing-to-fuselage  connection. 

To  address  this  potential  unsafe  condition, 
.SAAB  issued  Service  Bulletin  (.SB)  2000-5:t- 
057  to  [irovide  instnictions  for  a  general 
visual  inspection  to  detect  chafing  in  the  area 
between  the  upper  wing  skin  and  tin;  cabin 
centre  bottom  panel  and  to  verify  if  thcjre  are 
Hi  Lok  fasteners  installed  with  the  collar  up. 

r-'or  the  reasons  de.scribcKi  above,  this 
(European  Aviation  Safety  Agency  (EA.SA)| 


AH  requires  a  one-time  inspection  of  the 
designated  area,  tlu;  accomplishment  of 
corrective  aclion(s)  |n*pairl,  dtq)ending  on 
findings,  and  the  reporting  of  all  inspection 
results  *  *  *. 

This  lEA.SA)  AH  is  consiflenid  an  interim 
action  and  further  AH  action  mav  follow. 

Related  investigative  actions  iiu:lude 
measuring  the  di.stance  between  the 
fa.stener  and  bottom  panel  and  a 
boroscope  inspection  for  chafing  and 
damage  of  the  bottom  panel.  You  may 
obtain  further  information  by  examining 
the  MCAI  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  Wo 
received  no  comments  on  the  NFRM  (77 
FR  60073,  (Ictoher  2,  2012)  or  on  tin; 
d(dermination  of  the  co.st  to  the  public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Co.sts  of  Compliance 

We  estimate  that  this  AD  will  affect 
10  products  of  D.S.  registry.  We  also 
estimate  that  if  will  take  about  4  work- 
hours  per  product  to  comply  willi  the 
basic  re(iuiroments  of  this  AD.  The 
average  labor  rate  is  .$85  per  work-hour. 
Ba.sed  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  U.S.  operators  to 
be  .$3,400,  or  .$340  per  product. 

We  hav(!  receiveil  no  definitive  flata 
that  woidd  enalile  us  to  provide  a  cost 
estimate  for  the  on-condition  actions 
specified  in  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
sp(!cifies  the  FAA’s  authority  to  i.ssue 
rules  on  aviation  safety.  Subtitle  I, 
.section  106,  describes  the  authority  of 
the  FAA  Administrator.  “.Subtitle  VII: 
Aviation  Frograms,”  descrilms  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  an;  issuing  this  rulemaking  under 
the  authority  described  in  “.Sid)tifle  VII, 
Fart  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congre.ss  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  pre.scribing  regulations 
for  practices,  methods,  and  proc:edures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addre.sses  an  unsafe  condition 
that  is  likely  to  <;xist  or  dev(;lop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  determined  that  tliis  AD  will  not 
have  federalism  imj)Iications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  tho  reasons  (iiscussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  ruie”  under  the 
DOT  Regulatory  Folicies  and  Frocedures 
(44  FR  110.34,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  inifiact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  tbe  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  [ilaced  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Doc;ket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NFRM  (77  FR  60073, 
October  2,  2012),  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
.section.  Gomments  will  bo  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Admini.strator, 
the  FAA  amends  14  CFR  part  39  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authiirity:  49  IJ..S.C.  106(g),  401 13.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
tlu;  following  new'  AD: 

2012-26-01  Saab  AB,  Saab  Aerosyslems: 
Amendment  39-17296.  Docket  No. 
KAA-201 2-1032;  Directorate  Identifier 
2012-NM-079-AH. 
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(a)  KfTective  Date 

This  airworthiness  diroctivi!  (AD)  becomes 
effective  Fet)ruary  13,  2013. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  Saab  AH,  Saab 
Aerosysteins  Model  SAAH  2000  airplanes, 
certificated  in  any  category,  all  serial 
mnnbers. 

(d)  Subject 

Air  Transport  Assoi:iation  (ATA)  of 
Aineric.a  C^ode  53,  Fuselage. 

(e)  Reason 

This  AD  was  prompted  by  reports  of 
chafing  on  the  bottom  panel  of  the  center 
cabin.  We  are  issuing  this  AD  to  detect  and 
correct  any  chafing  on  the  bottom  ]>anol  of 
the  center  cabin,  which  could  affect  the 
structural  integrity  of  the  affected  vving-to- 
fuselage  connection. 

(0  Oimpliancc 

You  are  res|)onsible  for  having  the  actions 
recjuired  by  this  AD  performed  within  the 
compliance  limes  specified,  unless  the 
actions  havi;  already  been  done. 

(g)  liisper.iion 

Within  12  months  after  the  effective  ilale 
of  this  AD.  do  a  general  visual  inspection  of 
the  area  between  the  ujiper  part  of  the  wing 
skin  and  the  cenlw  bottom  panel  to 
determine  if  any  Hi  l.ok  fasteners  are 
in.stalled  with  the  collar  up,  and  do  all 
applicable  related  investigative  actions,  in 
accordaiu;e  with  the  Af:complishment 
InstruclTons  of  .Saab  .Service  Hulletin  2(101)- 
53-057,  dated  November  22,  2011. 

(h)  Repair 

If  anv  chafing  or  damage  is  fouml  during 
anv  inspeiition  required  by  paragraph  (g)  of 
this  AD;  Before  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  International  Branch,  .'XNM-llO, 
Transport  Airplane  Directorate,  FAA;  or  the 
European  Aviation  .Safety  Agenr:y  (FASA)  (or 
its  delegated  agent). 

(i)  Reporting 

Submit  a  report  of  the  findings  (both 
jiosilive  and  negative)  of  the  inspection 
reipiired  bv  paragraph  (g)  of  this  AD  to  .Saab 
AB,  .Saab  Aerosysteins,  in  accordanc.e  with 
the  Accomplishment  Instructions  of  .Saab 
.Serv'ice  Bulletin  2000-53-057.  dated 
November  22.  2011,  at  the  apjilicable  lime 
specified  in  paragraph  (i)(1)  or  (i)(2)  of  this 
AD.  The  report  must  include  the  inspection 
results,  the  airplane  .serial  number,  and  the 
number  of  landings  and  (light  hours  on  the 
airplane. 

(1)  If  the  inspection  was  done  on  or  after 
the  effective  date  of  this  AD;  .Submit  the 
report  within  30  days  after  the  inspe(;lion. 

(2)  If  the  in.sper;tion  was  done  before  the 
effei.tive  dale  of  this  AD;  .Submit  the  report 
within  30  davs  after  the  eff(H;live  dale  of  this 
AD. 


(j)  Other  FAA  AD  Provisions 
The  following  provisions  also  apply  to  this 
AD; 

(1)  Alternalivo  Methods  of  Compliance 
(AMC>Cs):The.  Manager.  International 
Bran(;h,  ANM-llO.  Transport  Airplane 
Dire(;torate,  FAA,  has  the  authority  to 
approve  AMtXls  for  this  AD.  if  requested 
using  the  procedures  found  in  14  (T’R  30.19. 

In  accordan(;e  with  14  (IFR  39.19,  send  your 
request  to  your  principal  inspector  or  lo(;al 
Flight  .Standards  District  Office,  as 
appropriate.  If  sending  information  direc.tly 
to  the  International  Branch,  senrl  it  to  A'lTN; 
.Shafiram  Daneshmandi,  Aerospac;e  laigineer. 
International  Hran(;h.  ANM-llfi.  Transport 
Airplane  Directorate,  FAA,  1(>()1  bind 
Avenue  .SW.,  Renton.  WA  98057-335(); 
telephone  42,5-227-1 112;  fax  425-227-1149. 
Information  may  be  emailed  to;  H-ANM-  1 1(i- 
AM(X'.-l{l!QUKSTS@fna.go\’.  Before  using 
any  approved  AMOO,  notify  your  approjiriate 
prin(;ipal  inspe(;tor,  or  la(;king  a  prin(;ipal 
inspector,  the  manager  of  the  local  flight 
standards  dislrii;!  office/(;erlificate  holding 
distrii;!  office.  The  AMfXi  approval  letter 
must  specifi(;ally  reference  this  AD. 

(2)  Airworthy  ProductrVor  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufa(;turer  or  other  .sour(;e,  use  these 
actions  if  they  are  FAA-approved.  (Corrective 
ac;tions  are  considered  FAA-a]iproved  if  they 
are  approved  by  the  .State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  produ(;t  is  airworthy  before  it 
is  returned  to  service. 

(3)  ileporting  llequirements:  A  federal 
agency  may  not  i.onduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  nor 
shall  a  person  be  subject  to  a  penally  for 
failure  to  comply  with  a  collei;lion  of 

.information  subjec;!  to  the  requirements  of 
the  Paperwork  Redu(;tion  A(;t  unless  that 
collection  of  information  displays  a  current 
valid  (1MB  (Control  Number.  The  OMB 
(Control  Number  for  this  information 
collection  is  2120-0059.  Publii;  rejiorling  for 
this  (;olle<;tion  of  information  is  (tstimated  to 
be  apjiroximately  5  minutes  per  response, 
in(;luding  the  time  for  reviewing  inslruc:tions. 
(;omploling  and  reviewing  the  collection  of 
information.  All  res|)onses  to  this  c.ollec.lion 
of  information  are  mandatory.  (Comments 
(;on(;erning  the  a(;(;ura(;y  of  this  burden  and 
suggestions  for  redu(;ing  the  burden  should 
be  directed  to  the  FAA  at;  800  lndepend(!n(;e 
Ave.  SW.,  Washington,  IXC  20591.  Attn; 
Information  (Colle(;tion  Clearan(;e  Officer, 
AI'C.S-200. 

(k)  Related  Information 

Refer  to  M(CA1  FA.SA  Airworthiness 
Directive  2012-0008.  dated  April  25,  2012; 
and  Saab  .Service  Bulletin  2000-53-057, 
dated  November  22,  2011;  for  related 
information. 

(l)  Material  Incorporated  by  Reference 

(1)  The  Dire(;tor  of  the  Federal  Register 
approved  the  incoiqioralion  by  referen(;e 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  II..S.(C.  552(a)  and  1  (CFR 
part  51 . 

(2)  You  must  use  this  ser\'ico  information 
as  appli(;able  to  do  the  ai;tions  required  by 
this  AD.  unless  the  AD  spe(;ifies  olherwi.se. 


(i)  Saab  .Service  Hulletin  2000—53-057, 
dated  November  22,  2011. 

(ii)  Reserved. 

(3)  For  servi(;e  information  identified  in 
this  AD,  contact  .Saab  AB,  Saab  Aeronautics, 
SI'C-581  88,  Linkoping,  Sweden;  telephone 
+40  13  18  5591;  fax  +40  13  18  4874;  email 
siuihJOOO.techsiipportiOsoahgroiip.com: 

Internet  http://www.saohgroup.com. 

(4)  You  may  review  copies  of  the  .service 
information  at  the  FAA,  Transport  Airplane 
Dire(;torate,  1001  Lind  Avenue  SW.,  Renton, 
WA.  For  information  on  the  availability  of 
this  material  at  the  FAA,  (;all  425-227-1221. 

(5)  You  may  view  this  servi(;e  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Re(;ords 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  c.all 
202-741-0030.  or  go  to;  http:// 
www.archives.gov/fedcral-register/cfr/ibr- 
locations.html. 

Issued  in  Kenlfin,  Washington,  on 
December  14,  2t)12. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sendee. 

IKK  Doc.  201 2-:n 0:1.5  Filed  1-8-13:  8:4.5  am) 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  F A A-201 0-0820;  Directorate 
Identifier  2010-NE-31-AD;  Amendment  39- 
17308;  AD  2012-26-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Thielert 
Aircraft  Engines  GmbH  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  ' 

ACTION:  Final  rule. 

SUMMARY:  We  are  superseding  an 
existing  airvvortliine.ss  directive  (AD)  for 
all  Thielert  Aircraft  Engines  (hnbH 
models  TAE  125-01,  TAE  125-02-99, 
and  TAE  125-02-114  reciprocating 
engines.  That  AD  currently  requires 
installation  of  full-authority  digital 
elec  tronic  control  (FADEF,)  software 
version  2.91.  This  new  AD  recpiires 
removing  all  software  mapping  versions 
prior  to  292,  301,  or  302,  ajiplicable  to 
the  TAE  engine  model.  This  AD  v\'as 
|)romj)ted  by  reports  of  po.ssible  power 
loss  on  airplanes  equipped  with  TAE 
125  engines.  We  are  issuing  this  AD  to 
prevent  engine  power  loss  or  in-flight 
shutdown,  resulting  in  reduced  control 
of  or  damage  to  the  airplane. 

DATES:  This  AD  is  effective  Fehruarv  13, 
2013. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Thielert 
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Aircraft  Engines  GmhH,  Platanenstrasse 
14  D-09350,  Lichtenstein,  Germany, 
phone:  +49-37204-096-0;  fax:  +49- 
37204-696-5.5;  email:  info@centurion- 
engines.com.  You  may  view  this  service 
information  at  the  FAA,  Engine  & 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA.  For 
information  on  the  availability  of  this 
material  at  the  FAA.  call  781-238-7125. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regiiIotions.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  800-647-5527)  is 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W 12-1 40,  1200 
New  jersey  Avenue  SE.,  Washington, 

DG  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Green,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
&  Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
email:  robeii.green@fau.gov;  phone: 
781-238-7754;  fax:  781-238-7199. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  GFR 
part  39  to  supersede  AD  2011-07-09, 
Amendment  39-16646  (76  FR  17757, 
March  31,  2011).  That  AD  applies  to  the 
specified  products.  The  NPRM 
published  in  the  Federal  Register  on 
September  17,  2012  (77  FR  57041).  That 
NPRM  proposed  to  require  ramoving  all 
.software  mapping  versions  prior  to  292, 
301,  or  302,  applicable  to  the  TAEl 
engine  model. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  relevant  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  112  engines  installed  on  airplanes 
of  U..S.  registry.  We  also  estimate  that  it 
will  take  about  0.5  work  hours  per 


product  to  comply  with  this  propo.sed 
AD.  The  average  labor  rate  is  $85  per 
work  hour.  Based  on  these  figures,  we 
estimate  the  cost  of  the  AD  to  U.S. 
operators  to  be  .$4,760 

Authority  for  This  Rulemaking 

Title  49  of  the  United  Stales  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I. 

Section  106,  describes  the  authority  of 
the  FAA  Admini.strator.  Subtitle  Vil, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  .Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Admini.strator  finds  necessary  for 
safety  in  air  comnlerce.  This  regulation 
is  within  the  .scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  .States, 
or  on  the  di.stribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  mimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  [lart  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  .S.C.  lOfi(g),  401  i;t,  44701. 

§  39.1 3  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  airworthiness  directive  (AD) 

2011- 07-09,  Amendment  39-16646  (76 
FR  17757,  March  31,  2011),  and  adding 
the  following  new  AD: 

2012- 26-13  Thielert  Aircraft  Engines 
GmbH:  Amendment  39-17308;  Docket 
No.  FAA-2010-0820;  Directorate 
Identifier  2010-NE-31-AD. 

(a)  Effective  Date 

This  airworthiness  directive  (AD)  is 
effective  February  13,  2013. 

(b)  Affected  ADs 

This  AD  supersedes  AD  2011-07-09. 
Amendment  39-16B46  (76  FR  17757,  March 
31,  2011). 

(c)  Applicability 

This  AD  applies  to  Thielert  Aircraft 
Engines  GmbH  models  'I’AE  125-01,  TAE 
12.5-02-99,  and  TAE  125-02-114 
reciprfM:ating  engines  installed  in,  but  not 
limited  to,  Cessna  172  and  (Reim.s-built)  F172 
series  (European  Aviation  Safety  Agency 
(EASA)  .Supplemental  Type  Certificate  (STC) 
No.  EASA.A.S.01527);  Piper  PA-28  series 
(EASA  .STC  No.  EASA.A.S.  01632);  APEX 
(Robin)  DR  400  series  (EA.SA  STC  No. 

A. .S. 01 380);  and  Diamond  Aircraft  Industries 
Models  DA  40,  DA  42,  and  DA  42M  NC 
airplanes. 

(d)  Unsafe  Condition 

This  AD  was  prompted  by  reports  of 
possible  power  loss  on  airplanes  equipped 
with  TAE  125  engines.  We  are  issuing  this 
AD  to  prevent  engine  power  loss  or  in-flight 
shutdown,  resvdting  in  reduced  control  of  or 
damage  to  the  airplane. 

(e)  Compliance 

Unless  alrc-'ady  done,  do  the  following. 
Within  55  flight  hours  nr  within  3  months  of 
the  effective  date  of  the  AD,  or  during  the 
next  scheduled  maintenance,  whichever 
occurs  first,  remove  all  full-authority  digital 
electronic  control  (FADEC)  software  prior  to 
versions  292,  301,  and  302.  Tables  1, 2,  and 
3  to  paragraph  (e)  provide  the  software 
mapping  and  respective  part  numbers  for 
software  versions  292,  301,  and  302,  installed 
on  the  TAE  125-01,  TAE  125-02-99,  and 
TAE-l 25-02-1 14  engines,  respectively. 

Table  1  to  Paragraph  (e)  for  TAE 


125-01 

Engines 

Software  mapping 

;  Part  No. 

T14V292CES  . 

..  20-7610-551 04R9 

T28V292CES  . 

...  20-761 0-551 05R7. 

T14V292P1P  . 

...  40-761 0-551 06R9. 

T28V292PIP  . 

...  40-761 0-551 07R7. 

T14V292APEX  .  '  60-761 0-551 06R9. 
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Table  1  to  Paragraph  (e)  for  TAE 
125-01  Engines — Continued 


Software  mapping 

Part  No. 

T14V292DIA  .  j 

R28V292DIA  . 

50-761 0-55 105R9. 
50-7610-55107R5. 

Table  2  to  Paragraph  (e)  for  TAE 
125-02-99  Engines 

Software  mapping 

Part  No. 

O14V301CES  . 

O28V301CES  . 

O14V301PIP  . 

O28V301PIP  . 

O14V301APEX  . 

014V301DA40  . 

O28V301DA42  . 

20-761 0-E0001 10. 
20-7610-E001110. 
40-761 0-E0001 10. 
40-7610-E001110. 
60-761 0-E0001 10. 
50-761 0-E0001 10. 
52-761 0-E000505. 

Table  3  to  Paragraph  (e)  for  TAE 
125-02-114  Engines 

Software  mapping 

T 

Part  No. 

1 

P14V302CES  . 

P28V302CES  . 

P28V302PIP  . 

P14V302APEX  . 

P14V302DA40  . 

20-761 0-E002007. 

I  20-761 0-E003007. 

1  40-761 0-E003007. 
j  60-761 0-E002007. 

1  50-761 0-E002007. 

(f)  Alternative  Methods  of  Compliance 
(AMOOs) 

The  Manager,  l-aigiiie  C.ertificatioii  Office, 
FAA,  may  approve  AMtK's  for  this  AO.  Use 
the  procedures  found  in  14  (]FR  39.19  to 
make  your  recpiest. 

(g)  Related  Information 

(1)  For  more  information  atv)ul  this  AO, 
conlai:t  Rol)ert  Green,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
I’ropeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 
email;  rohert.greefj@/ou.gov;  [jlione:  781- 
238-7754;  fax:  781-238  7199. 

(2)  Refer  to  MGAl  European  Aviation 
.Safety  Agency  Airworthiness  Directive  No. 
2012-0116,  datcid  July  3,  2012,  and  Thieleit 
Aircraft  Engines  .Service  Bulletin  TM  TAE 
000-0007,  Revision  19,  dated  August  31, 
2012,  for  related  information. 

(3)  For  service  information  identified  in 
this  AD,  contact  Thielert  Aircraft  Engines 
GmhH,  Plataiumstrasse  14  0-09350, 
Lichtenstein,  Germany,  phone:  +49-37204- 
696-0;  fax:  +49-37204-696-55;  email: 
info@centurion-onf’inos.com.  You  may  view 
this  service  information  at  the  FAA,  Engine 
f4  Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  781-238-7125. 

(h)  Material  Incorporated  by  Reference 

None. 


I. ssTied  in  Burlington,  Massachusetts,  on 
December  27,  201 2. 

Colleen  M.  D’Alcssandro, 

Assistant  Managar,  l-Jnginc  fr  I'ropallcr 
Diractaralr,  Aircraft  Cartification  Saivico. 

IFK  Ooc.  2()12-:n(i0.'')  Filed  a. 4.'')  ain| 

BILLING  CODE  4910-1^-? 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  FAA-2012-1315;  Directorate 
Identifier  2012-NM-191-AD;  Amendment 
39-17310;  AD  2012-26-15] 

RIN  212a-AA64 

Airworthiness  Directives;  Honeywell 
International  Inc.  Air  Data  Pressure 
Transducers 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  retjuest  for 
comments. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Honeywell  International  Inc.  air  data 
pre.ssure  transducers  as  installed  on 
various  aircraft.  This  AU  recpiires 
various  tests  or  checks  of  equipment 
having  certain  air  data  pressure 
transducers,  and  removal  of  equi|)ment 
if  necessary.  As  an  option  to  the  tests  or 
checks,  this  AD  allows  removal  of 
affected  ecjuipment  having  certain  air 
data  pressure  transducers.  T  his  AD  was 
prompted  by  a  report  of  a  pressure 
measurement  error  in  tha  pressure 
transducer  used  in  various  air  data 
sy.stoms,  which  translates  into  air  data 
parameter  errors.  We  are  i.ssiiing  this  AD 
to  detect  and  correct  inaccuracies  of  the 
pressure  sensors,  which  could  result  in 
altitude,  computed  airspeed,  true 
airspeed,  and  Mach  computation  errors. 
These  errors  could  reduce  the  ability  of 
the  flightcrew  to  maintain  the  safe  flight 
of  the  aircraft  and  could  result  iu 
consequent  loss  of  control  of  the 
aircraft. 

DATES:  This  AD  is  effective  January  24, 
2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the  AD 
as  of  January  24,  2013. 

We  must  receive  comments  on  this 
AD  by  February  2.5,  2013. 

ADDRESSES:  You  may  .send  comments, 
using  the  procedures  found  in  14  GFR 

I I. 43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  alhdemaking  Portal:  (To  to 
http://www.regulations.gov.  Follow  the 
instnu.tions  for  .submitting  comments. 


•  Fu.v;  202-493-2251. 

•  Mail:  IJ..S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  jersey  Avenue  SF., 
Washington,  DG  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  (Jporations,  M- 
30,  We.st  Building  (iround  TToor,  Room 
Wl  2-140,  1200  New  Jersey  Avenue  SF., 
Washington,  DG  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
oxcejit  Federal  holidays. 

For  Honeywell  service  information 
identified  in  this  AD,  c;ontact  Honeywell 
Aerospace.  Technical  Publications  and 
Distribution,  M/S  2101-201,  P.O.  Box 
52170,  Phoenix,  AZ  85072-2170; 
telephone  002-30.5-5535;  fax  002-385- 
5577;  Internet  http:// 

WWW. honeywell. coin.  For  Airbus  siirvico 
information  identified  in  this  AD  for 
Model  A330  .series  airplanes,  contact 
Airbus  .SAS — Airwortliiness  Office — 
FAF,  1  l^ond  Point  Maurice  Bellonte, 
31707  Blagnac  Gedex,  Franc.e;  telephone 
+33  5  01  93  30  90;  fax  +33  5  01  93  45 
80;  email  airworthiness. A33t)- 
A340@(iirhns.coin:  Internet  http:// 
www.airhas.coin.  For  Airbus  service 
information  identified  in  this  AD  for 
Model  A318,  A319,  A320,  and  A321 
series  airplanes,  contact  Airbus, 
Airworthiness  Office — FA,S,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Gedex,  France;  telephone  +33  5  01  93  30 
90;  fax  +33  5  01  93  44  51;  email 
account. nirworth-eas@airhiis.coni; 
Internet  http://www.airbus.coin.  You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1001 
Lind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  I’ederal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  (Tffice  (phone;  800-847- 
5527)  is  in  the  ADDRESSES  .section. 
Gomments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blake  Higuchi,  Aerospace  Fngineer, 
Sy.stems  and  Equipment  Branch,  ANM- 
1.30L,  FAA,  Los  Angeles  Aircraft 
Gertification  Office,  3980  Paramount 
Boulevard,  Lakewood,  CA  90712—4137; 
phone:  582-827-5315;  fax:  582-627- 
5210;  email:  blake.higuchi@faa.gov. 
SUPPLEMENTARY  INFORMATION: 
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Discussion 

VVe  received  a  riiport  of  a  pressure 
measurement  error  in  the  air  data 
pressure  sensor  used  in  various  air  data 
systems,  which  translates  into  air  data 
parameter  errors,  possibly  related  to 
sleeks  (micro-scratches  on  the  polished 
glass  tube  pressure  port)  and  the  anodic 
bond  of  the  glass  tube  to  the  sensor  die. 
Errors  in  the  pressure  sensor 
measurements  could  impact  other 
aircraft  systems  using  the  pressure 
measurements.  The  |)rimary  concern  is 
the  impact  on  the  air  data  system  and 
the  associated  airspeed  (Mach, 
computed  airspeed,  and  true  airspeed) 
and  computations.  This  error  in  the 
static  pressure  measurement  will  result 
in  a  higher  indicated  altitude  than  the 
actual  altitude  and  a  higher  indicated 
airspeed  than  actual  airspeed.  This  error 
iti  the  pitot  pressure  .sensor  will  result 
in  a  lower  indicated  airspeed  than 
actuaLairspeed.  The  error  in  the 
pressure  sensor  measurement  is  a  result 
of  a  leak  within  the  pressure  .sensor’s 
vacuum  reference  that  is  compared  with 
the  actual  applied  pressure.  This 
condition,  if  not  corrected,  could  reduce 
the  ability  of  the  flightcrew  to  maintain 
the  safe  flight  of  the  aircraft  and  could 
result  in  consequent  loss  of  control  of 
the  aircraft. 

Relevant  Service  Information 

We  review'ed  Honeywell  Alert  Service 
Bulletin  ADM/ADC/ADAHRS-34-A01 , 
dated  November  8,  2012.  This  service 
bulletin  describes  [)roc;edures  for  an 
indicated  altitude  test  of  equipment 
(i.e.,  air  data  modules  (ADM),  air  data 
computers,  air  data  attitude  heading 
reference  systems,  and  digital  air  data 
computers)  having  certain  air  data 
pressure  transducers,  repetitive  pressure 
sensor  tests  if  necessary,  and  removal  of 
equipment  if  necessary.  This  service 
bulletin  also  specifies  optional  actions, 
including  repetitive  pitot-static 
certification  testing  and  removal  of 
equipment  having  certain  air  data 
pressure  transducers. 

We  have  al.so  reviewed  Airbus  y\lert 
Operators  Transmission  (AOT) 
A34N001-12,  including  Appendices  A 
and  B,  dated  November  15,  2012,  for 
Airbus  Model  A318/A319/A320/A321 
.series  airplanes;  and  Airbus  AOT 
A34N001— 12,  including  Appendices  A 
and  B,  dated  November  15,  2t)12,  for 
Airbus  Model  A330  series  airplanes. 
These  AOTs  describ<i  procedures  for 
doing  a  repetitive  ADM  check  or  a 
functional  test  of  the  ADM  accuracy, 
and  replacing  the  ADM  if  necessary. 


FAA’s  Determination 

We  an;  issuing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determinc'd  the  unsafe  condition 
de.scribed  |)reviously  is  likelv  to  exist  or 
ilevelop  in  other  products  of  these  same 
type  designs. 

AD  Requirements 

'This  AD  requires  accomplishing  the 
actions  .sj)ecified  in  the  service 
information  described  previously. 

(ixcept  as  discussed  under  "Differences 
Between  the  AD  and  the  Service 
Information."  The  AD  also  requires 
.sending  the  test  or  check  results  (both 
pa.ss  and  fail)  to  the  FAA  and 
Honeywell. 

Differences  Between  the  AD  and  the 
Service  Information 

The  service  information  that  follows 
specifies  certain  corrective  actions  for 
various  conditions.  However  we  differ 
from  thtise  actions  and  conditions  in 
that  this  AD  requires  removing  affected 
equipment  and  returning  the  equipment 
to  Honeywell  if  those  conditions  are 
found. 

•  Airbus  Alert  Operators 
Transmi.ssion  (AOT)  A34Nn()l-12, 
including  Appendices  A  and  B,  dated 
November  15,  2012,  for  Airbus  Model 
A318/A319/A320/A321  series  airplanes; 
and  Airbus  AO'T  A34N001-12, 
including  Aj)pendices  A  and  B,  dated 
November  15,  2012,  for  Airbus  Model 
A330  series  airidanes;  specifies  to 
rtiplace  tbe  ADM  if  tbe  ADM  checjc  fails. 

•  Honeywell  Service  Bulletin  ACM/ 
ADC/ADAHKS-34-A01 .  dated 
Nov(!mber  8,  2012,  spec;ifies  to  refer  to 
"applicable  procedures”  if  the  indicated 
altitude  test  exceeds  75  feet  (23  meters). 

•  Honeywell  Service  Bulletin  ACM/ 
ADC/ADAHRS-34-A01 ,  dated 
Novembtir  8.  2012,  specifi«!s  to  remove 
the  affected  ecpiipment  if  the  pressure 
test  is  greater  than  0.70  millibar  (niB). 

In  addition,  tbe  .service  information 
that  follows  is  missing  corrective 
actions  for  certain  conditions;  however, 
this  AD  requires  removing  affected 
equipment  and  returning  the  equipment 
to  Honeywell  for  those  conditions  that 
are  missing  corrective  actions. 

•  Airbus  Alert  Operators 
'Transmi.ssion  (AO'T)  A34N001-12, 
including  Appendices  A  and  B,  dated 
November  15,  2012,  for  Airbus  Model 
A318/A319/A320/A321  .series  airplanes; 
and  Airbus  AOT  A34N001-12, 
including  Appendices  A  and  B.  dated 
November  15,  2012,  for  Airbus  Model 
A330  series  airplanes;  does  not  specify 
any  corrective  action  if  the  functional 
test  of  the  ADM  accuracy  fails. 

•  Honeywell  Service  Bulletin  ACM/ 
ADC/ADAHRS-34-A01 .  dated 


November  8,  2012,  does  not  specify  any 
corrective  action  if  the  pitot  static 
certification  tiist  fails. 

Interim  Action 

We  consider  this  AD  interim  action. 

The  manufacturer  is  currently 
developing  a  modification  that  will 
address  the  unsafe  condition  identifi(;d 
in  this  AD.  Once  this  modification  is 
developed,  approved,  and  available,  we 
might  consider  additional  rulemaking. 

FAA’s  Justincation  and  Determination 
of  the  Effective  Date 

An  un.safe  condition  exi.sts  that 
requires  the  immediate  adoption  of  this 
AD.  'The  FAA  has  found  that  the  risk  to 
the  flying  public  justifies  waiving  notice 
and  comment  prior  to  adoption  of  this 
rule  because  inaccuracies  of  the 
pressure  sensors  could  result  in  altitude, 
computed  airspeed,  true  airspeed,  and 
Mach  computation  errors.  These  errors 
could  reduce  tlie  ability  of  the 
flightcrew  to  maintain  the  safe  flight  of 
the  aircraft  and  could  result  in 
consequent  lo.ss  of  control  of  the 
aircraft.  'Therefore,  we  find  that  notice 
and  opportunity  for  prior  public 
comment  are  impracticable  and  that 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preced«Hl  by  notice  and  an 
opportunity  for  public  comment. 
How'ever,  we  invite  you  to  send  any 
written  data,  views,  or  arguments  about 
this  AD.  Send  your  comments  to  an 
address  listed  under  the  ADDRESSES 
section.  Include  the  dockjit  number 
FAA-2012-1315  and  Directorate 
Identifier  201 2-NM-191-AD  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  this  AD  because  of  tho.se 
comments. 

We  will  post  all  comments  we 
ret:eive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  AD. 

(’nsts  of  (Compliance 

We  e.stimate  that  this  AD  affects  90 
appliances  installed  on,  but  not  limited 
to,  various  aircraft  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  AD: 
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Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Indicated  altitude  test  . 

2  work-hours  x  $85  per  hour  =  $170  . 

$0 

$170 

Up  to  $15,300. 

Removal  . 

2  work-hours  x  $85  per  hour  =  $170  . 

0 

170 

Up  to  $15,300. 

Pitot  static  certification  test  . 

3  work-hours  x  $85  per  hour  =  $255  . 

0 

255 

Up  to  $22,950. 

ADM  check  or  test . 

2  work-hours  x  $85  per  hour  =  $170  . 

0 

170 

Up  to  $15,300. 

We  estimate  the  tollowing  eosts  to  ilo 
any  necessary  pressure  sensor  tests  or 
removals  that  w'ould  be  required  based 


on  the  results  of  the  tests  or  checks.  Wo  of  aircraft  that  might  need  these 
have  no  way  of  determining  the  number  pressure  sensor  tests  or  removals: 


On-Condition  Costs 

Action 

1 

,  .  Labor  cost 

i 

i 

Parts  cost 

:  I 

Cost  per 
product 

Pressure  sensor  test  . 

Removal . 

:  2  work-hours  x  $85  per  hour  =  $170  . 

2  work-hours  x  $85  per  hour  =  $170  . 

i  $0 

0 

!  $170 

i  170 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  KK).  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  Vll: 
Aviation  Programs”  describes  in  more 
detail  the  scope  of  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A.  Subpart  III,  Section  44701; 
“General  recpiirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Admini.strator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addre.sses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  efferl  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  masons  discussed  above,  I 
certify  that  this  AD:  • 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  128G(i, 

(2)  Is  not  a  “signific;ant  ride”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1 1034,  February  26,  1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 


(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  t'o  me  by  the  Admini.strator, 
the  FAA  amends  14  Cl’R  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.t'..  lOri(g),  401 13,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2012-26-13  Honeywell  International  Inc.: 
Anieiulnient  39-17310;  Docket  No. 
FAA-2012-1315;  Dinictorate  Identifier 
201 2-NM-l  91-AD. 

(a)  Enec:tive  Date 

This  AD  i.s  effective  Januarv’  24.  2013. 

(b)  Affected  Alls 

None. 

(c)  Applicability 

This  AD  applies  to  air  data  pressure 
transducers,  as  installed  in  air  data 
computers  (ADti).  air  data  modules  (ADM), 
air  data  atlilude  heading  reference  systems 
(ADAHRS).  and  digital  air  data  c;omputers 
(DADC)  having  the  part  numbers  and  serial 
numbers  identified  in  Honeywell  Alert 
.Service  Bulletin  ADM/AD(:/AUAHKS-34- 


AOl,  dated  November  0,  2012.  Tins  appliance 
is  installed  on,  but  not  limited  to,  the  aircraft 
specified  in  paragrajihs  (c)(1)  tlirough  (c)(ll) 
of  this  AD. 

(1)  Airbus  Model  A31B-111, -112, -121, 

and  -1 22  airplanes;  Model  A319-1 11,-112, 
-1  13.  -1 14.  -1  l.'i,  -131 ,  -132. and  -133 
airplanes;  Model  A320-in. -211, -212,  - 

-214,  -231,  -232,  and  -233  airplanes;  Model 
A321-1 11,-112,  -131,-211,  -212, -213, 
-231,  and  -232  airplanes;  Model  A330— 223F, 
-243F.  -201,-202,  -203,  -223,  -243, -301, 
-302, -303, -321 .  -322,  -323,  -341,-342, 
and  -343  airplanes;  and  Model  A340-211, 
-212.  -213,  -311,-312,  -313,  -541.  and  -042 
airplanes. 

(2)  At'.lI.STA  S.p.A.  Model  A\V139 
helicopters. 

(3)  Bell  Helirmpter  Textron  (ianada  Limited 
Model  429  lielicoplers. 

(4)  The  Boeing  Company  Model  707-200, 
-300,  -300F’,  and  — 400FK  series  airplanes; 
and  Model  777-200,  -200LR.  -300,  -300F:K. 
and  777F  series  airplanes. 

(5)  C'.esstia  Aircraft  Company  Model  500XL 
(500  Excel  and  500  XLS)  airplanes. 

(fi)  Dassault  Aviation  Model  Mystero- 
Falcon  900  airplanes  and  Model  FALCON 
200t)  airplanes. 

(7)  FJmpresa  Brasileira  do  Aeronautica  S.A. 
(Lmbraer)  Model  FMB-135B)  airplanes. 

(8)  Culfstream  Aerospace  Corporation 
Model  C.IV-X  and  CV-.Sf’  airplanes. 

(9)  Learjet  Inc.  Model  45  air[)lanes. 

(10)  Pilatus  Aircraft  LTD.  Model  PC,-12/ 
47F  airplanes. 

(1 1)  Viking  Air  Limited  (Typt;  C.ertificate 
|)rnviously  held  by  Bombardier  Inc.;  de 
ilavillarui,  Inc.)  Model  (Twin  Otter)  DHCi-O- 
400  airplanes. 

(d)  Subject 

joint  Aircraft  System  {iomponeni  (JASC)/ 
Air  Transport  Association  (ATA)  of  America 
Code  34,  Navigation. 

(e)  Unsafe  Cionditiiin 

rhis  AIJ  was  prompted  by  a  report  of  a 
puissure  measurement  error  in  tlie  pressure 
transducer  used  in  various  air  data  systems, 
which  translates  into  air  data  parameter 
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orrors.  We  are  issuing  this  AD  to  detect  and 
i;orrecl  inaccuracies  of  the  pressure  sensors, 
which  could  rosidl  in  altitude,  coniputcul 
airspeed,  true  airspeed,  and  Mach 
computation  errors.  These  errors  could 
reduce  the  ability  of  the  llightcrnw  to 
maintain  the  safe  flight  of  tlie  aircraft  and 
could  result  in  consequent  loss  of  control  of 
the  aircraft. 


Table  1  to  Paragraphs  (g)(1),  (g)(2),  (h)(1),  (h)(2)(i),  (i)(l)(i),  and  (i)(2)  or  This  AD— Addresses  for  Returned 

Parts 


For  part  numbers  identified  in — 

Return  parts  to — 

Tables  12  and  13  of  Honeywell  Service  Bulletin  ADM/ADC/ADAHRS- 
34-A01,  dated  November  6,  2012. 

Tables  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  14  of  Honeywell  Service  Bul¬ 
letin  ADM/ADC/ADAHRS-34-A01,  dated  November  6.  2012. 

Honeywell  Aerospace,  23500  West  105th  Street,  Olathe,  KS  66061. 

Honeywell  Aerospace,  1850  West  Rose  Garden  Lane,  Phoenix,  AZ 
8502^ 

(f)  Compliance 

(iomply  with  this  AD  within  the 
compliance  limes  specified,  unless  already 
done. 

(g)  Actions 

Within  30  days  after  the  effective  date  of 
this  AD:  Do  the  actions  in  either  paragraph 
(g)(1)  or  (g)(2)  of  this  AD,  exr;epl  as  provided 
by  paragraphs  (h)  and  (i)  of  this  AD. 


(1)  RenK)ve  the  afhicted  equipment  (i.e., 
ADC,  ADM,  ADAHR.S,  and  DADCi),  as 
identified  in  paragraph  (c)  of  this  AD,  and 
return  the  equipment  to  Honeywell  at  the 
applicablt!  address  s{)ecified  in  table  1  to 
paragraphs  (g)(1),  (g)(2),  (h)(1),  (h)(2)(i), 

(i)(l)(i),  and  (i)(2)  of  this  AD.  Before 
continued  operations,  the  operator  must 
ensure  that  all  of  the  required  equipment  is 
properly  installed  in  the  aircraft. 


(2)  Do  a  pilot-static  certification  test,  and 
repeat  tlie  test  thereafter  at  intervals  not  to 
exceed  30  days,  in  accordance  with 
paragraph  l.C.(4)(a).’?  of  Honeywell  Alert 
•Service  Bulletin  ADM/ADC/ ADAHRS-34- 
AOl,  dated  November  fi,  2012.  If  any  pitot- 
static  certification  test  fails,  remove  the 
affected  equipment  (i.e.,  ADC,  ADM. 
ADAHRS,  or  DADC)  and  return  the 
equipment  to  Honeywell  at  the  applicable 
address  specified  in  table  1  to  paragraphs 

(g) (1).  (g)(2).  (h)(1).  (h)(2)(i),  (i)(l)(i),  and  (i)(2) 
of  this  AD.  Before  continued  operations,  the 
operator  must  ensure  that  all  of  the  recpiired 
equipment  is  properly  installed  in  the 
aircraft. 

(h)  Optional  Actions  for  Certain  The  Boeing 
Ckimpany  Airplanes,  Gulfstream  Aerospace 
Corporation  Airplanes,  and  PILATUS 
AIRCRAFT  LTD.,  Airplanes 

For  The  Boeing  Company  Model  777-200, 
-200LR.  -300,  -dOOFR,  and  777F  series 
airplanes;  Gulfstream  Aerospace  Corporation 
Model  (dV-X  and  GV-SF  airpkmes;  and 
PILATUS  AIRCRAFT  LTD.,  Model  PC-12/ 
47E  airplanes:  In  lieu  of  doing  the  actions 
required  by  paragrapli  (g)  of  this  AD,  within 
30  days  after  the  effective  date  of  this  AD,  do 
an  indicated  altitude  test,  in  accordance  with 
l)ie  Accomplishment  Instructions  of 
Honeywell  Alert  Service  Bulletin  ADM/ADC/ 
ADAHRS-34-A01 ,  dated  November  0,  2012. 

(1)  If  the  indicated  altitude  exceeds  75  feet 
(23  meters)  from  the  current  aircraft 
elevation,  before  further  flight,  remove  the 
affected  equipment  (i.e.,  ADCi,  ADM. 
ADAHRS,  or  DADC)  and  return  the 
equipment  to  Honeywell  at  the  applit:able 
address  specified  in  table  1  to  paragraphs 
(g)(1),  (g)(2).  (h)(1).  (h)(2)(i).  (i)(l)(i),  and  (i)(2) 
of  this  AD.  Before  continued  operations,  the 
operator  must  ensure  that  all  of  the  required 
equipment  is  properly  installed  in  the 
aircraft. 

(2)  If  the  indicated  altitude  is  equal  to  or 
less  than  75  feet  (23  meters)  of  the  aircraft 
elevation,  before  further  flight,  do  a  pressure 
.sensor  test,  in  accordance  with  the 
Accomplishment  In.structions  of  Honeywell 
Alert  Service  Bulletin  ADM/ADC/ADAHR.S- 
34-AOl,  date<l  November  6,  2012. 

(i)  If  the  pressure  error  is  greater  than  0.70 
millibar  (inB),  before  further  flight,  remove 


the  affected  equipment  (i.e.,  ADC,  ADM, 
ADAHRS,  or  DADC)  and  return  the 
equipment  to  Honeywell  at  the  applicable 
address  s|)ecified  in  table  1  to  paragraphs 
(g)(1).  (g)(2).  (h)(1).  (h)(2)(i),  (i)(l)(i).  and  (i)(2) 
of  this  AD.  Before  continued  operations,  lh<! 
operator  must  ensure  that  all  of  the  required 
equipment  is  properly  installed  in  the 
aircraft. 

(ii)  If  the  pressure  error  is  greater  than  0.50 
niB,  but  less  than  or  equal  to  0.70  mB.  repeat 
the  test  within  30  days  after  the  most  recent 
test. 

(iii)  If  the  pressure  error.is  greater  than  or 
ecpial  to  0.25  niB,  but  less  than  or  equal  to 
0.50  mB,  repeal  the  test  within  120  days  after 
the  most  recent  test. 

(i)  Optional  Actions  for  Certain  Airbus 
Airplanes 

For  Airbus  Model  A31H.  A319,  A320.  and 
A321  airplanes  having  a  manufacturer  .serial 
number  (M.SN)  and  an  ADM  identified  in 
Appendix  A  of  Airbus  Alert  Optfrators 
Transmission  (AOT)  A34N001-12,  including 
A|)pendices  A  and  B.  dated  November  15, 
2012,  for  Airbus  Model  A318/A319/A320/ 
A321  series  airplanes;  and  for  Airbus  Model 
A330  series  airplanes  having  an  M.SN  and 
ADM  identified  in  Appendix  A  of  Airbus 
AOT  A34N001-12,  including  Appendices  A 
and  B,  dated  November  15.  2012,  for  Airbus 
Model  A330  .series  airplanes;  In  lieu  of  df)ing 
the  actions  required  by  paragraph  (g)  of  this 
AD,  within  30  days  after  the  effcictive  date  of 
this  AD,  do  the  actions  specified  in 
paragraph  (i)(1)  or  (i)(2)  of  this  AD, 

(1)  Do  an  ADM  check  to  det(!rmine  the  raw 
pressure  data  values  from  integrated  standby 
instrument  system  (ISLS)  and  tlu!. affected 
ADMs.  in  accordance  with  Ap[)endix  B.  “Air 
Data  Module  (iheck  Procedure  and  Reporting 
Table,”  of  Airbus  AOT  A34N001-12, 
including  Appendices  A  and  B,  dattid 
November  15.  2012,  for  Airbus  Model  A3 18/ 
A319/A320/A321  series  airplaims;  or  Airbus 
AO  T  A34N001-12,  including  Appendices  A 
and  B,  dated  November  15,  2012,  for  Airbus 
Model  A330  .series  airplanes.  These  checks 
must  be  performed  by  authorized 
maintenance  personnel. 

(i)  If  “P  LSIS — P  ADM”  is  greater  than  22, 
before  further  flight,  remove  the  affected 


ADM  and  return  the  ADM  to  Honeywell  at 
the  applicable  address  specified  in  fable  1  to 
paragraphs  (g)(1),  (g)(2),  (h)(t),  (h)(2)(i), 
(i)(l)(i),  and  (i)(2)  of  this  AD.  Before 
continued  operations,  the  operator  must 
ensure  that  all  of  the  required  t‘quipment  is 
properly  installed  in  the  aircraft. 

(ii)  If  “P  ISIS — P_ADM”  is  greater  than  or 
equal  to  16,  but  equal  to  or  less  than  22, 
within  30  days  after  the  most  recent  check, 
do  the  ADM  check  specified  in  paragraph 
(i)(l)  of  this  AD. 

(iii)  If  “P  l.SlS — P  ADM”  is  less  than  16, 
within  120  days  after  the  most  recent  check, 
do  the  ADM  check  specified  in  paragraph 
(i)(l)  of  this  AD. 

(2)  Perform  a  functional  test  of  the  ADM 
accuracy,  in  accordance  with  Airbus  AOT 
A34N001-12,  including  Appendices  A  and 
B,  dated  November  15,  2012,  for  Airbus 
Model  A318/A319/A320/A321  series 
airjjlanes;  or  Airbus  AOT  A34N001-12, 
including  Appendices  A  and  B,  dated 
November  15,  2012,  for  Airbus  Model  A330 
series  airplanes.  Retreat  the  test  thereafter  at 
intervals  not  to  exceed  30  days.  If  any  test 
fails,  before  further  flight,  remove  the 
affected  ADM  and  return  the  ADM  to 
Honeywell  at  the  applicable  address 
specified  in  table  1  to  paragraphs  (g)(1), 

(g)(2),  (h)(l ).  (h)(2)(i).  (i)(l)(i).  and  (i)(2)  of 
this  AD.  Before  continued  operations,  the 
operator  must  ensure  that  all  of  the  required 
eijuipment  is  properly  installed  in  the 
aircraft. 

(|)  Reporting 

(1 )  For  any  airplane  on  which  any  test 
specified  in  paragraph  (h)  of  this  AD  has 
been  done:  At  the  applicable  time  specified 
in  paragraph  (j)(l)(i)  or  (j)(l)(ii)  of  this  AD, 
suhmit  a  report  of  the  findings  (both  pass  and 
fail)  of  the  test  specified  in  paragraph  (h)  of 
this  AD  to  Honeywell  by  email 
AoroTochSupport@hnnf;yn’f;U.(:am  or  fax 
602-365-1871.  The  report  must  include  the 
information  specified  in  Appendix  A  of 
Honeywell  Alert  .Servic:e  Bulletin  ADM/ADG/ 
ADAHRS-34-A01 ,  dated  Novemher  6,  2012. 

(i)  If  the  test  was  done  on  or  after  the 
effef:live  date  of  this  AD;  Submit  the  report 
within  15  days  after  the  test. 
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(ii)  If  the  test  was  done  before  the  effective 
date  of  this  AD:  Submit  the  report  within  15 
days  after  the  effective  date  of  this  AD. 

(2)  For  any  airplane  on  which  any  lest 
specified  in  paragraph  (h)  of  this  AD,  or  any 
check  specified  in  paragraph  (i)(l)  of  this  AD, 
has  been  done:  At  the  applicable  time 
specified  in  paragraph  (j){2)(i)  or  (j)(2)(ii)  of 
this  AD,  submit  a  report  of  the  findings  (both 
pass  and  fail)  of  the  test  specified  in 
paragraph  (h)  of  this  AD;  or  the  check 
specified  in  paragraph  {i)(l)  of  this  AD;  as 
applicable;  to  the  Manager,  Los  Angelos 
Aircraft  Certification  Office  (AGO),  FAA, 

3960  Paramount  Boulevard,  Lakewood,  CA 
90712-4137. 

(i)  If  the  test  or  check  was  done  on  or  after 
the  effective  date  of  this  AD:  Submit  the 
report  within  15  days  after  the  test  or  check. 

(ii)  If  the  test  or  check  was  done  before  the 
effective  date  of  this  AD:  Submit  the  report 
within  15  days  after  the  effective  date  of  this 
AD. 

(3)  For  Airbus  Model  A318,  A319,  A320, 
A321,  A330-200  Freighter,  A330-200,  and 
A330-300  series  airplanes:  At  the  applicable 
time  specified  in  paragraph  (j)(3)(i)  or 

(j) (3)(ii)  of  this  AD,  submit  a  report  of  tbe 
findings  (both  pass  and  fail)  of  the  check 
required  by  paragraph  (i)(l)  of  this  AD  to 
Honeywell  by  email 

AeroTechSuppoif&honeywell.com  or  fax 
602-365-1871.  The  report  must  include  the 
information  specified  in  the  reporting  sheet 
in  Appendix  B,  "Air  Data  Module  Check 
Procedure  and  Reporting  Table,”  of  Airbus 
AOT  A34N001-12,  including  Appendices  A 
and  B,  dated  November  15,  2012,  for  Airbus 
Model  A318/A319/A320/A321  series 
airplanes;  or  Airbus  AOT  A34N001-12, 
including  Appendices  A  and  B,  dated 
November  15,  2012,  for  Airbus  Model  A330 
series  airplanes. 

(i)  If  the  check  was  done  on  or  after  the 
effective  date  of  this  AD;  Subir.it  the  report 
within  15  days  after  the  check. 

(ii)  If  the  check  was  done  before  the 
effective  date  of  this  AD:  Submit  the  report 
within  15  days  after  the  effective  date  of  this 
AD. 

(k)  Parts  Installation  Limitation 

As  of  the  effective  date  of  this  AD,  no 
person  may  install  air  data  pressure 
transducers  in  air  data  computers,  air  data 
modules,  air  data  attitude  heading  reference 
systems,  and  digital  air  data  computers, 
having  the  part  numbers  and  serial  numbers 
identified  in  Honeywell  Alert  Service 
Bulletin  ADM/ADC/ADAHRS-34-A01,  dated 
November  6,  2012,  on  any  aircraft. 

(l)  Paperwork  Reduction  Act  Burden 
Statement 

A  federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  nor  shall  a  person  be  subject  to 
a  penalty  for  failure  to  comply  with  a 
collegtion  of  information  subject  to  the 
requirements  of  the  Paperwork  Reduction 
Act  unless  that  collection  of  information 
displays  a  current  valid  OMB  Control 
Number.  The  OMB  Control  Number  for  this 
information  collection  is  2120-0056.  Public 
reporting  for  this  collection  of  information  is 
estimated  to  be  approximately  5  minutes  per 


response,  including  the  time  for  reviewing 
instructions,  completing  and  reviewing  the 
collection  of  information.  All  responses  to 
this  collection  of  information  are  mandatory. 
Comments  concerning  the  accurai;y  of  this 
burden  and  suggestions  for  reducing  the 
burden  should  be  directed  to  tbe  FAA  at:  800 
Independence  Ave.  .SW.,  Washington,  DC 
20591,  Attn:  Information  Collection 
(3earance  Officer,  AES-200. 

(m)  Alternative  Methods  of  (Compliance 
(AMOCs) 

(1)  The  Manager,  Los  Angeles  AC(J,  FAA, 
has  the  authority  to  approve  AMfXCs  for  this 
AD,  if  requested  using  the  procedures  found 
in  14  CFR  39.19.  In  accordance  with  14  CFR 
39.19,  send  your  request  to  your  principal 
inspector  or  local  Flight  Standards  District 
Office,  as  appropriate.  If  sending  information 
directly  to  the  manager  of  the  ACO,  .send  it 

to  the  attention  of  the  person  identified  in  the 
Related  Information  section  of  this  AD. 

(2)  Before  using  any  approved  AMCXC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(n)  Related  Information 

For  more  information  about  this  AD, 
contact  Blake  Higuchi,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  ACO,  3960  Paramount 
Boulevard,  Lakewood,  CA  90712-4137; 
phone:  562-627-5315;  fax:  562-627-5210; 
email:  blake.higuchi@faa.gov. 

(o)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwi.se. 

(i)  Honeywell  Alert  Service  Bulletin  ADM/ 
ADC/ADAHRS-34-A01,  dated  November  6, 
2012. 

(ii)  Airbus  Alert  Operators  Transmission 
(AOT)  A34N001-12,  including  Appendices  A 
and  B,  dated  November  15,  2012,  for  Airbus 
Model  A318/A319/A320/A321  series 
airplanes. 

(iii)  Airbus  AOT  A34N001-12,  including 

Appendices  A  and  B,  dated  November  15, 
2012,  for  Airbus  Model  A330  series 
airplanes.  * 

(3)  For  Honeywell  service  information 
identified  in  this  AD,  contact  Honeywell 
Aerospace,  Technical  Publications  and 
Distribution,  M/S  2101-201,  P.O.  Box  52170, 
Phoenix,  A7,  85072-2170;  telephone  602- 
365-5535;  fax  602-365-5577;  Internet  http:// 
WWW. honeyweII.com.  For  Airbus  service 
information  identified  in  this  AD  for  Model 
A330  series  airplanes,  contact  Airbus  SA.S — 
Airworthiness  Office — EAL,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France;  telephone  +33  5  61  93  36  96;  fax  +33 
5  61  93  45  80;  email  airworthiness. A330- 
A340@airhus.com;  Internet  http:// 
www.airbus.com.  For  Airbus  service 
information  identified  in  this  AD  for  Model 
A318,  A319,  A320,  and  A321  .series 
airplanes,  contact  Airbus,  Airworthiness 


Office — EAS,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France;  telephone  +33 
5  61  93  36  96;  fax  +33  5  61  93  44  51;  email 
occount.airwortb-eas@airbus.com;  Internet 
http;/ /WWW. airbus. com. 

(4)  You  may  view  this  service  informatfon 
at  FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  .SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202^741-6030,  or  go  to:  http:// 
www.orcbives.gov/federal-register/cfr/ibr- 
locations.htmJ. 

Issued  in  Renton,  Washington,  on 
December  21,  2012. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2012-31.587  Filed  1-8-13;  8:45  ami 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0632;  Directorate 
Identifier  2011-SW-044-AD;  Amendment 
39-17305;  AD  2012-26-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  all 
Eurocopter  France  (Eurocopter)  Model 
SA-365N,  SA-36.5N1,  AS-365N2,  AS 
365  N3.  EC  155B,  EC155B1,  SA-365C, 
SA-365C1.  SA-365C2,  and  SA-366G1 
helicopters.  This  AD  requires  inspecting 
portions  of  the  main  gearbox  (MGB)  for 
the  presence  of  sealing  compound  and 
corrosion.  This  AD  was  prompted  by 
reports  of  corrosion  on  the  main  MGB 
casing  lower  area  between  the  two 
servo-control  anchoring  fitting 
attachment  ribs.  An  investigation 
determined  that  the  corrosion  was 
associated  with  sealing  compound  on 
the  lower  part  of  the  fitting/casing 
attachment.  The  actions  in  this  AD  are 
intended  to  detect  corrosion  on  the 
MGB  casing,  which  could  lead  to  a 
crack,  failure  of  the  MGB,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  This  AD  is  effective  February  13, 
2013. 
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•The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  documents  listed  in  this  AD 
as  of  February  13,  2013. 

ADDRESSES:  For  service  information  » 
identified  in  this  AD,  contact  Amerit;an 
Furocopter  (Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  7,'i0.53-400.'5, 
telephone  (800)  232-0323,  fax  (072) 
841-3710,  or  at  http:// 
wwwMurncopter.coni.  You  may  review 
the  referenced  service  information  at  the 
FAA,  Office  of  the  Regional  Coun.sel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
w'ww.regulations.f’uv  or  in  person  at  the 
Docket  Operations  Office  between  0 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  any 
incorporaled-by-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  Office  (phone:  800- 
647-.5527)  is  U.S.  Department  of 
Transportation,  Docket  Operations 
Office,  M-30,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  D(C  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Rao 

Edupuganti,  Aviation  Safety  Engineer, 
Regulations  and  Policy  Group, 

Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-4389;  email: 
rao.edupaganti@fna.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  18,  2012,  at  77  FR  36220,  the 
Federal  Register  published  our  notice  of 
proposed  rulemaking  (NPRM),  which 
propo.sed  to  amemd  14  GFR  part  39  lo 
include  an  AD  that  would  apply  to 
Eurocopter  Model  SA-365N.  SA- 
365N1,  AS-365N2,  AS  365  N3,  EC 
155B,  EC155B1,  SA-366G1,  SA-365G, 
SA-365C1,  and  SA-365C2  helicopters, 
with  an  MGB  installed.  That  NPRM 
proposed  to  require  inspecting  the  lower 
parts  of  the  MGB  casing  anchoring 
fittings  for  sealing  compound,  and  if 
there  is  sealing  compound  on  the  lower 
parts  of  the  anchoring  fittings,  removing 
the  sealing  compound  and  inspecting 
the  anchoring  fittings  for  corrosion.  If 
there  is  corrosion,  the  NPRM  proposed 
repairing  the  affected  area.  If  there  is  no 
corrosion,  the  NPRM  proposed  applying 
touch  up  protective  treatment  and 
renewing  any  damaged  sealing 


compound  bead  in  tbe  lower  part  of  tbe 
anchoring  fitting. 

The  [)roposed  requirements  were; 
intended  to  detect  corrosion  on  the 
MGB  casing,  which  could  lead  to  a 
crack,  failure  of  the  MGB,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  Eur{)pean 
Union,  has  issued  AD  No.:  2011-0127, 
dated  July  1, 2011  (AD  No.  2011-0127), 
which  supersedes  Directorate  General 
for  Givi  I  Aviation  (DGAC  France)  AD  F- 
2008-04,  dated  June  4,  2008,  for  the 
Eurocopter  Model  EC  155  B,  EC,  155  Bl, 
.SA  365  N.  ,SA  365  Nl ,  AS  365  N2,  AS 
365  N3,  SA  366  Gl,  SA  365  C.  SA  365 
Cl ,  SA  365  C2,  and  SA  365  C3 
helicopters  with  a  MGB,  all  part 
numbers,  that  was  delivered  before 
December  5,  2007,  installed  on 
helicopters  delivered  before  Dec(imber 
5,  2007,  or  overhauled  or  repaired 
before  .September  30,  2008.  EA.SA  states 
that  in  2008,  it  received  two  reports  of 
atmospheric  corrosion  on  the  MfjB 
casinglower  area  of  two  helicopters 
between  the  two  servo-control 
anchoring  fitting  attachment  ribs.  'I’he 
investigation  showed  that  the  corrosion 
occurred  in  this  area  due  to  the  presence 
of  “PR  sealing  compound”  on  the  lower 
part  of  the  Fitting/casing  attachment. 

The  “PR  sealing  compound”  may  have 
been  applied  incorrectly  on  some 
helicopters  due  to  a  misinterpretation  of 
the  Eurocopter  documentation  during 
installation.  EASA  states  that  this 
condition,  if  not  corrected,  could  lead  to 
“crack  initiation  and  crack  growth  in 
the  affected  area  of  the  casing,”  which 
could  cause  this  area  to  fail  and  result 
in  lo.ss  of  control  of  the  helicopter. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD,  but 
we  did  not  ret;eive  any  comments  on  the 
NPRM  (77  FR  .36220,  June  18,  2012). 

FAA’s  Determuiation 

The.se  helicopters  have  been  approved 
by  tbe  aviation  authority  of  France  and 
are  approved  for  operation  in  the  United 
States.  Pursuant  to  our  bilateral 
agreement  with  France,  EASA,  its 
technical  representative,  has  notified  us 
of  fhe  unsafe  condition  described  in  the 
EASA  AD.  We  are  i.ssuing  this  AD 
because  we  evaluated  all  information 
provided  by  EASA  and  determined  tbe 
unsafe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  helicopters  of 
the.se  same  type  designs  and  that  air 
safety  and  the  public  intere.st  require 
adopting  the  AD  requirements  as 
proposed,  except  we  have  removed  the 


words  “with  a  main  gearbox  installed” 
from  the  applicability  paragraph 
becau.sf;  that  language  is  unnecessary, 
rids  minor  change  is  consi.stent  with 
the  intent  of  the  proposals  in  the  NPRM 
and  will  not  increa.se  the  economic 
hurden  on  any  operator  nor  increase  the 
.scope  of  the  AD. 

Differences  Between  This  AD  and  the 
EASA  AD 

The  EASA  AD  requires  inspecting  the 
anchoring  fittings  for  “PR  .sealing 
compound”  within  15  flight  hours, 
while  this  AD  requires  inspet;ting 
within  30  hours  TKS.  The  EASA  AD 
applies  to  the  Model  .SA-365C3,  and 
this  AD  does  not  include  this  model 
because  it  does  not  have  an  FAA-issued 
type  certificate.  This  AD  does  not  allow 
the  compliance  times  provided  in 
Appendix  1  of  the  EASA  AD,  since  it  is 
desirable  to  accomplish  any  required 
repairs  before  further  flight. 

Related  Service  Information 

Eurocopter  has  issued  one  Emergency 
Alert  Service  Bulletin  (EASE),  Revision 
0,  dated  May  7,  2008,  with  five  different 
numbers.  EASB  No.  63.00,17  is  for  the 
Model  AS  365-series  helicopters;  EASB 
No.  63.00.12  is  for  the  military  Model 
AS  563-.series  helicopters,  which  are  not 
FAA  type  certificated;  EASB  No. 

63A01 1  is  for  the  Model  EG  155-.series 
helicopters;  EASB  No.  65.03  is  for  the 
Model  SA  366-series  helicopters;  and 
EASB  No.  65.47  is  for  the  Model  SA 
365-.serie.s  helicopters  and  the  non-P’AA 
type  certificated  Model  .SA  360-series 
helicopters.  The  EASB  specifies 
inspecting  for  “PR  sealing  compound” 
on  the  lower  parts  of  the  MGB 
anchoring  fittings,  removing  any  "PR 
sealing  compound,”  and  repairing  any 
corrosion.  EASA  classified  this  EASB  as 
mandatory  and  issued  AD  No.  2011- 
0127  to  en.sure  the  continued 
airworthiness  of  these  helicopters. 

Costs  of  Compliance 

We  e.stimate  that  this  AD  will  affect 
31  helicopters  of  U.S.  Registry.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  comply  with 
this  AD.  Inspecting  the  anchor  fittings 
for  sealing  compound  and  corrosion 
will  require  about  0.5  work  hour  at  an 
average  labor  rate  of  $85  per  hour,  for 
a  cost  per  helicopter  of  about  $43  and 
a  cost  to  the  entire  U..S.  fleet  of  $1,318. 
Removing  any  sealing  compound  and 
Hipairing  any  corrosion  damage  will 
require  about  8  work  hours  at  an  average 
labor  rate  of  $85  per  hour,  for  a  cost  per 
helicopter  of  .$680. 
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Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  I. 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  V'll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency's 
authority.  • 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  111,  Section  44701: 
“General  recjuirements.”  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  commen;e  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
helicopters  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  .an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U..S.C.  106(g).  40113,  44701. 

§39.13  (Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthine.ss 
directive  (AD): 

2012-26-10  Eurocopter  France  Helicopters: 
Amendinont  39-1730.');  Docket  No. 

FA A-201 2-0632:  Directorate  Identifier 
2011-.SW-044-AD. 

(a)  Applicability 

This  AD  applies  to  Eurocopter  France 
.  (Eurocopter)  Model  SA-365N,  SA-36,5N1, 
AS-365N2,  AS  365  N3,  EC  155B.  EC155B1, 
SA-366C1.  SA-365C,  SA-365C1.  and  SA- 
36.5(’.2  helicopters,  certificated  in  any 
category. 

(b)  Unsafe  Condition 

This  AD  defines  the  unsafe  condition  as 
corrosion  on  the  main  gearbox  (M(iB)  casing 
lower  area  between  the  servo-control 
anchoring  ribs,  caused  by  sealing  compound 
on  the  tower  part  of  the  fitting/casing 
attachment.  This  condition  cmdd  result  in  a 
crack,  failure  of  the  M(iB,  and  sub.sec|uenl 
loss  of  control  of  the  helicopter. 

(c)  Effective  Date 

This  AD  becomes  effective  Februaiy'  13, 
2013. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accojnplished  prior  to  that  time. 

(e)  Required  Actions 

(1)  Within  30  hours  tiine-in-service, 
inspect  the  lower  parts  of  the  M(tB  servo- 
control  anchoring  fittings  (anchor  fittings)  for 
sealing  compound,  referring  to  Figure  1  of 
Eurocopter  Emergency  Alert  Service  Bulletin 
No.  63.00.17  (for  Models  SA-365N,  .SA- 
365N1.  A.S-365N2  and  AS  365  N3);  No. 
63A011  (for  Models  EC  155B  and  E(;i55Bl); 
No.  65.03  (for  Model  SA-366C1):  and  No. 
65.47  (for  Models  SA-365C,  SA-365C1,  and 
SA-365C2),  Revision  0,  dated  May  7,  2008 
(EASB). 

Note  1  to  paragraph  (e)(1):  The  Piurocopter 
EA.SB  is  one  document  with  multiple  EASB 
numbers,  each  applicable  to  different  base 
model  Eurocopter  helicopters. 

(2)  If  there  is  sealing  compound  on  the 
lower  part  of  an  MCB  anchor  fitting,  remove 
the  sealing  compound  and  inspect  for 
corrosion  in  the  lower  area  of  the  MGB 
casing. 

(i)  If  there  is  corrosion,  liefore  further 
flight,  repair  the  corrosion  area. 

(ii)  If  there  is  no  corrosion,  apply  touch  up 
protective  treatment,  if  required,  and  renew 
the  bead  of  any  damaged  sealing  compound 
in  the  upper  part  of  the  anchor  fitting. 

(f)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  .Safety  Management 
Group,  FAA,  may  approve  AMflGs  for  this 
AD.  Send  your  proposal  to:  Rao  Edupuganti, 
Aviation  Safely  Engineer,  Regulations  and 
Policy  Group.  Rotorcraft  Directorate,  FAA, 


2()l)1  Meacliam  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-4389;  email: 
ran.i;diiiuigiuili@fao.^ov. 

(2)  For  operations  conducted  under  a  14 
(T'R  part  119  operating  certificate  or  under 
14  GF'R  part  91 ,  subpart  K,  we  suggest  that 
you  notify  your  principal  inspector,  or 
lacking  a  princi[)al  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
certificate  holding  district  office,  before 
operating  any  aircraft  complying  with  this 
AD  tl)  rough  an  AMfXl. 

(g)  Additional  information 

(1)  Eurocopter  Repair  Sheet  365-6:1-36—08, 
dated  April  4,  2008,  and  Standard  Practices 
Manual  (MTC)  Work  Cards  20.04.04, 

20.04.05,  and  20.05.01,  which  are  not 
incorporated  by  reference,  contain  additional 
information  regarding  the  subject  of  this  AD 
and  in  particular  regarding  the  procedures  for 
corrosion  repair,  protective  treatment  touch- 
up,  and  renewing  the  damaged  .sealing  bead. 
For  service  information  identified  in  this  AD, 
contact  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
7505.3-4005,  telephone  (800)  232-0323,  fax 
(972)  641-3710,  or  at  http:// 
www.eurocnpter.com.  You  may  review  a 
co|)y  of  the  service  information  at  the  FAA, 
Dffice  of  the  Regional  CJounsel,  Southwest 
Region.  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

(2)  The  subjef:t  of  this  AD  is  addressed  in 
Fiuropean  Aviation  .Safety  Agency  AD  No. 
2011-0127, dated  )uly  1, 2011. 

(h)  Subject 

Joint  Aircraft  Service  t;omponent  (JASC) 
Code:  6320:  Main  Rotor  Gearbox. 

(i)  Materia), Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  .service  information  listed  in  this 
paragraph  under  5  l)..S.C.  552(a)  and  1  CFR 
part  51 . 

(2)  Yon  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  t)ie  AD  specifies  otherwi.se. 

(i)  Eurocopter  Emergency  Alert  Service 
Bidletin  No.  63.00.17,  Revision  0,  dated  May 
7.  2008. 

(ii)  Eurocopter  Emergency  Alert  Service 
Bulletin  No.  63A011,  Revision  0,  dated  May 
7.  2008. 

(iii)  Eurocopter  Emergeiu:y  Alert  Service 
Bulletin  No.  65.03,  Revision  0,  dated  May  7, 
2008. 

(iv)  Eurocopter  Emergency  Alert  Service 
Bulletin  No.  65.47,  Revision  0,  dated  May  7, 
2008. 

Note  2  to  paragraph  (i)(2):  Eurocopter 
Emergency  Alert  Service  Bulletin  (ASB)  Nos. 
63.00.1 7,  03A01 1,  65.03,  and  65.47,  all 
Revision  0,  and  all  dated  May  7,  2008  are  co¬ 
published  as  one  document  along  with 
i'iiirocoptei  fhnergency  ASB  No.  63.00.12, 
Revision  0,  dated  May  7,  2008,  which  is  not 
incorporated  by  reference  in  this  AD. 

(3)  For  Eurocopter  service  information 
identified  in  this  AD,  contact  American 
Euroco|)ter  Gorporation,  2701  Forum  Drive, 
Grand  Prairie,  Texas  75053-4005,  telephone 
(800) 232-0323,  fax  (972)  641-3710,  or  at 
http://n'ww.eurocopter.com. 
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(4)  You  may  view  this  servic;o  informal ioii 
at  FAA,  Office  of  the  Regional  (Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  (817)  222-5110. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-60.30,  or  go  to:  http:// 

WWW'. archives. p,ov/ fcderal-repjstt^r/cf i /ibr- 
Iocations.html. 

Issued  in  Fort  Worth,  Texas,  on  December 
20.  2012. 

Kim  Smith, 

Directorate  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  2012-:t1(i82  Filed  1-8-13;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2011-1237;  Airspace 
Docket  No.  08-AWA-5] 

RIN  212a-AA66 

Amendment  to  Class  B  Airspace; 
Atlanta,  GA 

agency:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  the 
Atlanta,  GA,  Class  B  airspace  area  to 
ensure  the  containment  of  large  turbine- 
powered  aircraft  operating  to  and  from 
the  Hartsfield-jackson  Atlanta 
International  Airport  (ATL).  The  FAA  is 
taking  this  action  to  enhance  .safety  and 
reduce  the  potential  for  midair  collision 
in  the  Atlanta,  GA,  terminal  areq. 

DATES:  Effective  Date:  0901  IJTC,  March 
7,  2013.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  .51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  Policy  and  ATC 
Procedures  Group,  Office  of  Airspace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DG  20.591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  3,  2012,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
to  modify  the  Atlanta,  GA,  Class  B 


airspace  area  (77  FR  .5429).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  effort  by  submitting 
written  comments  on  the  prnpo.sal.  A 
total  of  159  commenters  responded  to 
the  NPRM.  The  P’AA  considered  all 
comments  received  before  making  a 
determination  on  this  final  rule. 

Discussion  of  Comments 

t)f  the  159  responses  received,  135 
concerned  the  airspace  in  the  vicinity  of 
Dekalb-Peachtree  Airport  (PDK).  All  of 
these  commenters  opposed  the  Class  B 
modification  in  the  vicinity  of  PDK 
contending  that  it  would  result  in  lower 
flight  paths  for  ATL  arrivals,  and  PDK 
arrivals  and  departures,  thus  leading  to 
various  adverse  impacts,  such  as: 
increased  noise,  increased  air  pollution 
and  health  problems,  lower  property 
values,  detrimental  effect  on  local 
businesses,  decreased  fax  revenues  due 
to  lower  property  value  and  decreased 
commerce,  inability  to  sell  homes  and 
decreased  quality  of  life. 

'I’he  above  perceived  impacts  ajipear 
to  be  based  on  the  belief  that  the  Class 
B  change  would  lead  to  IFR  flights 
operating  at  lower  altitudes  than  they  do 
today.  Tliis  is  incorrect.  'I’he  Cla.ss  B 
modifications,  including  tho.se  in  the 
PDK  area,  are  based  on  the  need  to 
contain  IFR  aircraft  that  are  now 
operating  below  Class  B  airspace,  it  is 
important  to  note  that  existing  IFR 
operating  altitudes  will  not  change. 

Noise  concerns  were  a  recurring 
theme  in  the  PDK-related  comments,  in 
that  the  main  concern  was  that  lowering 
the  floor  of  the  Class  B  airspace  would 
allow  more  aircraft  to  fly  lower  over 
residential  areas.  The  vast  majority  of 
the  noi,se  experienced  by  these  residents 
is  caused  by  aircraft  flying  at  or  below 
3.090  feet  MSI.  during  takeoff  and/or 
landing  operations  at  the  I’DK  airport. 
Those  aircraft  will  continue  to  fly  at 
those  altitudes  regardle.ss  of  any  changes 
made  in  the  Atlanta  (ilass  B  airspace.  In 
addition,  an  FAA  .study  done  in 
response  to  comments  at  the  Informal 
Airspace  Meetings,  held  in  2010,  shows 
that  almost  98  percent  of  the  aircraft 
that  lly  in  the  vicinity  of  PDK  are 
already  operating  below  5,000  feet  M.SL. 
T  herefore,  lowering  the  Boor  of  the 
Class  B  airspace  will  not  have  an 
appreciable  effect  on  the  amount  of 
noise  experienced  by  the  residents  in 
neighborhoods  .surrounding  PDK. 

Further,  the  FAA  is  not  changing  air 
traffic  procedures.  Where  IFR  aircraft  lly 
today  is  where  they  will  continue  to  fly 
after  implementation  of  the  Class  B 
modification.  This  rule  addres.ses  the 
issue  that  these  aircraft  are  currently 
o[)erating  at  altitudes  that  are  below  the 
floor  of  the  existing  Class  B  airspace.  In 


order  to  minimize  the  potential  for 
midair  collisions  in  the  Atlanta  terminal 
area,  FAA  directives  require  that  large 
turbine  powered  aircraft  arriving  at  and 
departing  from  the  primary  airport  (in 
this  ca.se,  ATL)  be  contained  within 
Class  B  airspace.  Since  the  routes  and 
altitudes  that  ATL  IFR  arrivals  and 
departures  are  currently  flying  will  not 
ctiange,  there  will  not  be  an  increase  of 
over-flights  or  noise  from  what  residents 
in  the  PDK  area  are  already 
experiencing  today.  Aircraft  operating  to 
and  from  Hartsfield  will  not  begin  flying 
lower  over  residential  ateas  near  PDK 
Airport  due  to  lowering  the  Class  B 
floor. 

The  commenters  also  contend  that  the 
Class  B  changes  would  increase  IFR 
delays  for  PDK  departures  and  arrivals, 
resulting  in  wa.sted  fuel  and  increased 
operating  costs  as  well  as  causing  PDK 
IFR  arrivals  to  circle  over  the 
neighborhoods  while  waiting  to  land. 

TTie  FAA  does  not  agree.  Today,  PDK 
IFR  departures  are  initially  cleared  to 
climb  to  the  highest  available  altitude, 
typically  5,000  feet  MSL,  but  sometimes 
lower  ba.sed  on  other  traffic.  Those 
aircraft  climb  at  their  normal  rate  until 
reaching  their  assigned  altitude,  so  even 
if  an  aircraft  is  cleared  to  4,000  feet 
instead  of  5,000  feet,  its  initial  rate  of 
climb  would  be  the  same  and  there 
would  be  no  increased  impact  on  the 
ground  that  might  be  cau.sed  by  a  slower 
climb  rate.  Lowering  the  floor  of  the 
Chess  B  in  the  vicinity  of  PDK  will  not 
alter  this  practice,  since  5,000  feet  will 
continue  to  be  assigned  by  the  .satellite 
controller.  PDK  IFR  arrivals  operate  on 
final  approach  at  minimum  altitudes 
that  are  based  on  obstacle  clearance 
criteria  and  descent  profiles  defined  by 
instrument  procedure  design  .standards. 
These  IFR  procedure  altitudes  cannot  be 
lowered.  Additionally,  the  e.stablished 
VFR  traffic  patterns  at  the  satellite 
airports  are  not  changing  due  to  this 
rule. 

ATL  arrivals  currently  fly  in  the  PDK 
area  at  6,000  feet  today  and  they  will 
continue  to  operate  at  that  altitude  after 
the  Class  B  change.  The  purpose  of 
lowering  the  floor  to  5,000  feet  in  the 
PDK  area  is  to  contain,  within  Cla.ss  B 
airspace,  the  ATL  defiartures  that  are 
now  flying  at  5,000  feet  underneath  the 
arrivals.  Since  arrivals  and  departures  at 
both  ATI.  and  PDK  will  continue  to 
operate  at  the  .same  altitudes  as  they  do 
today,  none  of  the  above  listed  impacts 
would  occur  as  a  result  of  the  Cla.ss  B 
airspace  modification. 

However,  in  view  of  the  large  number 
of  comments  received,  and  the  Ad  Hoc 
Committee  recommendation  concerning 
the  Class  B  changes  near  PDK,  we 
explored  the  possibility  of  modifying 
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the  Class  B  airspat;e  design  in  that  ansa. 
We  determined  that  we  ean  move  the 
proposed  north  l)onndary  of  the  .'iOOO 
foot  area  (Area  F)  to  the  south  of  P1)K. 
and  move  the  proposed  houndarv  of  the 
noon  foot  area  (Area  1 — located 
northeast  of  FDK)  to  the  east  by  2  mihss. 
This  design  change  will  h)W«;r  the  C.la.ss 
B  floor  over  F13K  from  the  rairrcnt  8.000 
feet  to  7,000  feet  instead  of  .'>,000  feet  aS 
proposed  in  the  NFKM.  We  believe  that 
this  accommodation  will  not 
compromise  safetv.  The  reduced  size  of 
the  .“i.OOO  foot  area  will  still  contain  ATL 
departures  operating  beneath  the 
arrivals  as  well  as  provide  a  higher  (da.ss 
B  floor  above  I’DK. 

In  addition  to  the  PDK  comments 
disiaissed  above.  24  {;ommeuter.s  stated 
that  lowering  the  floor  of  the  Class  B 
airspace  would  cause  increased  IFR 
de|)arfure  delays  out  of  both  Fulton 
{'ountv  Airport-Brown  Field  (FTY)  and 
PDK. 

The  FAA  does  not  agree.  The 
existence  of  (Ilass  B  airspace  has  no 
impact  on  IFR  delays  from  these 
airports.  The  determining  factors  for  IFR 
delays  are  normally  traffic  volume  and 
weather.  Traffic  volume  delays  exist 
today  from  time  to  time.  Lowering  the 
floor  of  the  Class  B  airspace  does  not 
equate  to  an  increase  in  traffic  volume. 
The  traffic  that  flows  through  the 
affected  airspace  is  already  there — the 
onlv  difference  is  that  the  aircraft  that 
are  currently  operating  below  Cdass  B 
airspace  will  now  be  contained  within 
the  Class  B  airspace,  which  increases 
the  margin  of  safety.  There  is  also  an 
incorrect  perception  that  IFR  aircraft 
departing  satellite  airports  are  kept  out 
of  the  Cla.ss  B.  This  is  not  true.  With  the 
modified  Class  B,  aircraft  departing 
satellite  airpf>rts  will  be  worked  within 
(dass  B  airspace  more  frequently.  For 
example,  a  turbojet  aircraft  departing 
Runway  8  at  hTY,  going  eastbound,  is 
normally  assigned  5,000  feet  MSL 
shortly  after  take-off.  Today,  that  aircraft 
is  outside  Class  B  airspace.  With  the 
modified  Class  B  floor,  that  same 
aircraft  will  still  be  assigned  5,000  feet 
MSL  but  will  now  be  contained  within 
Class  B  airspace. 

Many  commenters  asserted  that  there 
would  be  a  decrease  in  safety  margins 
for  flights  due  to  compression  of  VFR 
traffic  into  less  airspace  beneath  the 
new  Class  B  floors.  Considering  terrain 
and  obstacles  in  the  area,  the 
commenters  .stated  that  there  could  be  a 
higher  risk  of  collision  and  less  time  for 
pilots  to  react  to  an  in-flight  emergency. 
The  commenters  argued  that 
compressing  a  significant  amount  of 
traffic  into  an  even  smaller  amount  of 
airspace  would  cause  safety  concerns 
and  inefficient  operation  of  aircraft.  In 


addition,  the  commenters  cunl<!nd  that 
the  lower  doors  could  create  unsafe 
operating  conditions  for  pilots  transiting 
above  the  (ila.ss  D  airspace  ansas  that 
underlie  the  n(!W  Cdass  B  door. 

The  FAA  acknowledges  that  pilots 
electing  to  dy  below  the  door  of  (3ass 
B  airspace  may  he  compres.sed. 

However,  the  lower  floors  are  necessary 
to  segregate  those  aircraft  operations 
from  the  large  turbine-powered  aircraft 
arriving  and  departing  A'l'L.  I’he  Atlanta 
terminal  area  encompasses  not  only  the 
world’s  busiest  airport  (w'ith  over 
920,000  airport  operations  in  (]Y  2011), 
but  also  PDK  S:  FTY  airports  in  close 
proximity,  with  their  combined  airport 
operations  total  that  exceeded  212,000 
in  CY  2011.  Plus,  numerous  other 
airports  are  situated  in  and  around  the 
Atlanta  terminal  area.  These  factors 
i;reate  a  complex,  high  density  airspace 
environment  containing  a  highly  diverse 
mix  of  aircraft  types  and  aviation 
activities.  Cairrently,  large  turbine- 
powered  aircraft  and  VFR  aircraft  are 
dying  simultaneously  in  the  same 
airs|)ace.  It  is  es.sential  to  segregate  the 
ATL  traffic  from  nonparticipating 
aircraft  that  may  not  be  in 
communication  with  ATC. 

(’.onsequently.  some  nonparticipating 
VFR  aircraft  may  have  to  dy  further,  or 
at  different  altitudes,  in  order  to  remain 
clear  of  the  modified  Class  B. 

Hltimatelv,  it  is  the  pilot's  responsibility 
to  evaluate  all  factors  that  could  affect 
a  planned  dight  and  determine  the 
safe.st  cour.se  of  action  whether  it  is 
circumnavigating  the  Class  B,  dying 
beneath  the  area,  utilizing  a  charted 
VFR  dyway,  or  reque.sting  Class  B 
clearance  from  Atlanta  TRACXIN. 

One  commenter  stated  that  the  new 
6,000  foot  door  in  the  southern  portion 
of  the  Cla.ss  B  is  not  prudent  for  safe 
operation  of  small  airplanes  in  the  area. 
The  commenter  said  le.ss  maneuvering 
room  would  be  available  for  avoiding 
obstructions,  clouds  and  turbulence, 
and  for  training  activities  such  as 
practice  stalls. 

It  is  a  pilot  responsibility  to  determine 
if  there  is  enough  altitude/airspace 
available  to  conduct  training 
maneuvers.  If  a  pilot  believes  that  there 
is  not  enough  airspace  to  conduct  a 
particular  maneuver,  it  is  his/her 
responsibility  to  conduct  the  operation 
in  appropriate  airspace.  The  FAA  finds 
that  the  new  6,l)00-door  still  provides 
sufficient  space  for  safe  operations  in 
this  area.  While  this  may  result  in  some 
inconvenience  to  non-participating 
aircraft  operating  outside/under  the 
Class  B  airspace,  it  is  necessary  to 
ensure  the  safety  of  the  system  overall. 

Another  commenter  stated  that  lower 
Class  B  floors  are  not  necessary  because 


airlines  pnder  to  stay  high  and  perform 
idl(!  de.scents.  This  commenter 
discusst'd  arrivals  onlv,  ev(!n  though 
manv  of  the  C-lass  B  doors  are  being 
lowfred  due  to  the  recpiirement  to 
contain  A  TL  departures  within  the  (Mass 
B  airspace. 

Another  commenter  claimed  that  the 
FAA  did  not  adopt  any  suggestions  from 
the  Ad  lioc  (lommittee  and  did  not 
consider  the  Committee’s  proposed 
alternative  design. 

The  FAA  does  not  agree.  The  FAA 
fully  considered  the  Ad  Hoc 
(Aimmittee’s  recommendations  and 
alternative  design.  In  fact,  a  number  of 
Committee  suggestions  were 
incorporated,  such  as  removing 
Covington  Municipal  Airport  (9A1) 
from  beneath  the  projrosed  Cdass  B; 
eliminating  the  existing  and  propo.sed 
"wings"  at  the  four  cornqrs  of  the  Class 
B;  and  developing  T-routes  and  VFR 
reporting  points  at  key  points  around 
the  Class  B  to  aid  VFR  navigation.  The 
NPRM  also  ex{)lained  specific  reasons 
why  the  C'.omrnittee’s  alternative  design 
could  not  be  adopted,  including  that  the 
alternative  design  did  not  ensure  the 
containment  of  large  turbine  powered 
aircraft  in  certain  .sections  and/or  woidd 
recpiire  changing  ATC  procedures  to  fit 
the  proposal  instead  of  amending  the 
airspace  to  fit  the  procedures. 

Another  commenter  .said  that, 
although  the  NFRM  mentioned  the 
possibility  of  new  T-routes  and  VFR 
flyw'ays,  the  FAA  has  done  no  work  on 
defining  them.  Additionally  the 
commenter  related  that  obtaining 
clearance  through  the  Class  B  is  the 
exception  and  not  the  rule. 

With  regard  to  T-Routes,  the  FAA  is 
currently  de.signing  T-Routes  in  the  ATL 
terminal  area.  The  effective  date  of  the 
T-Routes  will  Coincide  with  the 
implementation  of  procedural  changes 
that  are  currently  being  developed  as 
part  of  the  Atlanta  Metroplex  Project.  As 
noted  in  the  NPRM,  the  FAA  will 
establish  additional  VFR  reporting 
points  and  VF’R  waypoints  that  will  be 
depicted  on  the  Atlanta  Terminal  Area 
.  Chart.  With  regard  to  clearance  into  or 
through  the  Atlanta  Class  B  airspace,  the 
commenter  is  correct:  clearance  into  or 
through  the  Class  B  airspace  is  the 
exception  and  not  the  rule.  This  is  due 
to  the  traffic  volume  surrounding  the 
world’s  busiest  airport.  However,  it 
remains  the  policy  of  Atlanta  TRACON 
to  authorize  aircraft  to  transition 
through  the  Class  B  airspace  to  the 
maximum  extent  practical  based  on 
operational  demands. 

Some  commenters  stated  that  the 
Class  B  floors  to  the  north  and  south  do 
not  need  to  be  lowered  at  all,  and  that 
the  FAA  instead  should  consider  having 
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jcl  traffic  intercept  the  glid(!slope  at  a 
high(!r  altitude.  The  coininenters 
contend  that  this  would  he  inon*  fuel 
efficient  and  would  lower  the  noise 
impact  since  the  traffic  would  he  higher 
and  that  aircraft  excluded  from  the  r>lass 
B  would  not  he  as  coin})ressed  into  the 
small  remaining  airspace. 

The  KAA  does  not  agree.  With  regard 
to  intercepting  the  glide  slope  at  a 
higher  altitude,  the  comments  do  not 
account  for  the  fact  that  ATI,  conducts 
simultaneous  triple  II,S  approaches.  As 
described  in  the  NPRM,  this  procedure 
recjuires  that  aircraft  being  turned  onto 
parallel  final  approach  courses  be 
separated  by  3  miles  longitudinally,  or 
1,000  feet  vertically  until  they  are 
established  on  the  final  approach 
cour.se.  As  a  result.  low(!r  floors  to  the 
north  and  .south  of  ATL  are  required  to 
provide  Class  B  airspace  to  contain 
those  ojrerations.  That,  combined  with 
the  3-degree  ILS  glideslope,  results  in  a 
long,  low  final  approach  course.  For 
aircraft  to  intercept  the  glideslope 
higher  than  they  do  today  (e.g.,  7,000 
feet  on  the  center  final)  would  force  the 
Class  B  to  be  even  bigger,  the  finals  to 
h(!  longer,  and  extend  the  pattern 
outside  of  the  service  volume  of  the  ILS 
NAVAID.  Additionally,  ATL  utilizes 
triple  departure  procedures  which 
further  add  to  the  need  for  modifying 
the  Cla.ss  B  airspace.  It  should  bo  noted 
that  ATL  is  not  unique  in  this  regard. 
Other  locations  conducting 
simultaneous  triple  ILS  approaches, 
such  as  Chicago  O’Hare  International 
and  Charlotte/nouglas  International, 
have  similar  Cla.ss  B  airspace 
considerations. 

Several  commenters  criticized  the 
modified  Class  B  design  contending  that 
it  can  only  be  identified  with  an  RNAV- 
quality  mapping  device.  They  argue  that 
this  is  not  practical  in  pleasure  aircraft 
and  would  require  the  purchase  of 
additional  equipment.  Furthermore, 
they  state  that  the  lateral  limits  of  the 
airspace  are  best  defined  by  radials  and 
distfuices  unless  landmarks  clearly 
visible  in  both  daylight  and  darkness 
can  be  u.sed. 

The  F’AA  does  not  agree  that  the  rule 
requires  the  purchase  of  additional 
equipment.  Some  boundaries  in  the 
ATL  Class  B  design  are  not  based  on 
NAVAID  radials  and  di.stances. 

Although  that  is  the  preferred  method, 
it  was  found  that  to  define  all 
boundaries  ba.sed  on  NAVAID 
references,  and  still  achieve  the  required 
containment  of  ATL  operations,  it 
would  be  necessary  to  move  the  new 
boundaries  in  such  a  way  that  the  Class 
B  airspace  would  be  expanded  beyond 
FAA  requirements  and  the  Class  B 
would  be  larger  than  that  defined  in  this 


nde.  This  would  inq)act 
nonpartici(Kiting  aircraft  to  an 
unnecessary  degree.  Therefor(!. 
identifying  the  new  boundaries  cannot 
always  be  accomplished  solelv  with 
reference  to  conv(!nlional  navigation 
instruments.  A  variety  of  imwms  may  bt; 
ro<pured  including  VORTACL  RNAV 
and/or  by  visual  reference  using  the 
sectional  chart  or  TAC  dej)ictions.  This 
situation  is  not  tinicpie.  There  are  other 
Class  B  airspace  areas  and  many 
military  special  use  airspace  areas 
depicted  on  sectional  charts  that  art;  not 
defined  by  NAVAID  radials,  and  whcsre 
[)ilot.s  must  avoid  tlu;  airspace  or  receive 
clearance  for  entry.  As  noted  in  the 
NPRM,  the  FAA  is  establishing  new 
VFR  reporting  points  and  w'aypoints  to 
assist  VFR  pilot  navigation  in  the 
Atlanta  terminal  area.  The.se  points  will 
be  located  over  areas  that  can  he  easily 
identified  visually.  The  FAA  is  also 
establishing  VFR  routes  that  can  be  used 
to  c  ircumnavigate  the  CMass  B  airspace 
when  necxjssary.  The  VFR  Flywav 
Planning  Chart,  on  the  back  of  the 
Atlanta  I'erminal  Area  Chart,  will  be; 
updatcul  to  rellect  these  new  features.  In 
addition,  the  FAA  has  recently 
introduced  a  new  product  called  “VFR 
Class  B  Fnhanc^ement  (Jraphics.”  The 
new'  graphics  show  the  geographic 
c,oordinates  of  each  Class  B  boundary 
intersection,  as  well  as  a  NAVAID 
radial/DMK  fix  for  each  point  and  the 
length  (in  nautical  miles)  of  each 
straight-line  (llass  B  boundary  .segment. 
The  new  graphics  are  designed  to 
increa.se  safety  and  aid  pilots  in  gaining 
situational  awarene.ss  within  or  around 
the  Cla.ss  B  arcM.  A  graphic  will  be 
produccid  depicting  the  modified 
Atlanta  Cla.ss  B  airspace  to  coincide 
with  the  effective  date  of  the  Class  B 
changes.  This  will  provide  pilots  a  way 
to  use  the  A  LL  VORTAC  to  identify  the 
Class  B  boundaries.  Therefore,  it  is  not 
necessary  for  pilf)ts  to  purchase 
additional  equipment  in  order  to 
navigate  around  the  Atlanta  Cla.ss  B 
airspace  area. 

A  commenter  stated  that  the  Class  B 
.  changes  will  not  .save  airline  fuel.  Since 
airlines  favor  longer,  idle  power 
descents  and  uninterrupted  climbs  to 
more  fuel  efficient  altitudes,  lowering 
the  (;ia.ss  B  floors  only  gives  more 
opportunity  for  unwanted  level 
segments. 

The  FAA  does  not  agree.  The  Atlanta 
C3a.ss  B  is  designed  to  accommodate 
both  arriving  and  departing  aircraft 
operations.  Some  Class  B  airspace  floors 
are  designed  to  contain  ATL  departures, 
including  those  aircraft  that  do  not  have 
a  sufficient  climb  rate  capability  to 
remain  within  the  exi.sting  Class  B 
airspace  during  departure.  Although 


these  aircraft  may  lx;  cleared  for  an 
unre.stricted  climb,  their  limited  climb 
capability  is  Insufficient  to  remain 
within  the  rising  (]lass  B  floors  of  the 
current  airspace  configuration. 

A  commenter  contended  that  the 
addition  of  the  fifth  runway  and  new' 
RNAV^  proctulures  at  ATL  have 
decreased  the  need  for  expanded  Class 
B  airspace.  Thc!  commenter  asserted  that 
the  fifth  runway  has  beem  open  since 
20()fi  w'ith  excellent  results  in  the 
(ixisting  Class  B  and  the  new  RNAV 
procedures  at  ATL  actually  increa.se 
navigational  accuracy  and  require  le.ss 
airspace,  not  more. 

I’ne  (  urrent  C.lass  B  airspace  is  not 
adequate.  Atlanta  TRACON  has 
documented  hundreds  of  aircraft  that 
exit  the  exi.sting  (Mass  B  airspace  on  a 
daily  basis.  Simulations  have  been  run 
to  valiflate  the  proposed  (’lass  B 
airspace  design  and  virtually  every 
aircraft  that  exited  the  existing  (Ma.ss  B 
airspace  would  have  been  contained 
w'ithin  the  new  (Mass  B  airspace  design. 

Several  commenters  stated  that  the 
AIM,  (Mass  B  should  not  be  changed 
bastfo  on  the  reason  specified  in  the 
NFRM  that  air  traffic  controller 
w'orkload  is  increased  because  they  are 
required  to  notify  aircraft  leaving  the 
(Mass  B  when  they  exit,  and  again,  w'hen 
they  reenter  the  airspace.  The 
commenters  said  that  this  requirement 
is  ob.solete  and  should  be  eliminated 
rather  than  changing  the  (Mass  B 
airspace  to  reduce  the  workload. 

FAA  orders  require  large  turbine- 
pow'ered  aircraft  to  be  retained  within 
(Mass  B  airspace  to  the  maximum  extent 
possible.  Containment  of  these  aircraft 
within  Class  B  airspace  is  a  major  item 
of  interest  of  the  F’AA’s  Office  of 
Aviation  Safety  Oversight.  The  main 
reason  for  this  rulemaking  action  is  not 
the  advisory  to  aircraft  that  they  are 
hiaving  or  re-entering  the  (Mass  B,  but 
rather  that  aircraft  cannot  routinely  be 
contained  within  the  existing  (Mass  B 
airspace  due  to  the  existing  airspace 
design.  M’his  is  a  safety  issue,  and  the 
fundamental  reason  for  the  change.  MMie 
Class  B  modifications  will  have  the 
added  benefit  of  reducing  controller 
workload  because  the  need. to  issue  such 
advisories  will  be  significantly  reduced. 
IMiis  will  allow  controllers  to  devote 
attention  to  aircraft  separation 
njsponsibilities. 

One  commenter  suggested  that  the 
FAA  publish  “ATC  climb  rates,”  in 
addition  to  the  minimum  rate  required 
for  obstacle  clearance  for  heavy  aircraft 
departures  during  summertime 
operations  that  are  unable  to  climb  into 
the  existing  Class  B.  Pilots  would 
understand  that  if  they  can  meet  the 
obstacle  rate,  but  not  the  AM’C  rate,  they 
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may  notify  ATC'  prior  to  takeoff  and 
re(|uest  relief.  3’liis  wovdd  reduce  the 
number  of  aircraft  inadvertently  outside 
the  Class  H  while  giving  ATC  sufficient 
time  to  anticipate  when  those  situations 
might  occur. 

Atlanta  TRACXJN  researched  the 
possibility  of  implementing  published 
“AT(',  climb  rates."  Unfortunately,  the 
current  criteria  for  the  developnumt-of 
Area  Navigation  Standard  Instrument 
Departures  (RNAV  SIDs)  does  not  allow 
a  proc  edure  to  be  designed  that  would 
rcitain  all  departing  airc:raft  within  the 
cjxisting  Cla.ss  H  airspace  on  their 
current  routes.  AKso,  this  would  not 
satisfy  the  requircunent  to  contain 
aircraft  within  Class  B  airspace  to  the 
maximum  extent. 

Another  commented  that  lower  floors 
tcj  the  north  and  south  of  A  TL  do  not 
improve  .satellite  airport  safcty. 

The;  FAA  cfoes  not  agree;.  The 
justification  for  lowering  the  (llass  B 
floors  is  to  contain  all  existing  large 
turbine-powered  aircraft  departing  from 
and  arriving  at  the  primary  airport 
(ATL)  within  the  Cdass  B  airspace.  This 
enhances  the  safety  of  satellite  airport 
operations  by  s(;gregating  the  large 
turbine-powered  aircraft  from  otht;r 
aircraft  that  an;  not  in  communication 
with  A'f’C;. 

A  commenter  questioned  the  rationale 
in  the  Nf^RM  regarding  the  nc;(;d  to  kc;ep 
all  Missed  Approach  Procedures  (MAP) 
w'ithin  Class  B.  The  commenter  said  it 
is  well  known  that  ATC  rarely  us(;s  the 
published  MAP,  and  inst(;ad  controllc;rs 
offer  vt;ctors  or  alternate  instructions; 
the  chartc;d  MAP  is  for  (;mergenci(;s  or 
loss  of  t;ommunit:ations  purpo.sc;s.  The 
t:omment(;r  said  that  normally  aircraft 
conducting  a  missc;d  approach  would  be 
direct(;d  to  remain  within  (]lass  B  and 
the  u.se  of  the  published  MAP  is 
extremely  rare.  Tin;  commenter  objected 
to  a  major  airspace  change  for  such 
infreciu(;nt  occurn;nces. 

The  PAA  di.sagreos.  I’Ik;  commenter 
interpreted  statements  in  the  NPRM 
concerning  MAP  as  meaning  only  the 
published  MAPs.  Although  the 
published  MAPs  are  also  a  concern,  the 
aircraft  that  are  vectored  following  a 
missed  approach  must  remain  at  3,000 
feet  south  of  the  airport.  3'his  is  r(;quirod 
procedurallv  to  vertically  separate 
missed  approach  aircraft  off  of  runways 
10/28  from  aircraft  missing  approach  off 
runways  9R/27L  that  are  climbing  to 
4,000  feet  on  tbe  same  tracks.  Tins 
procedure  has  been  in  place  since  the 
fifth  runway  opened  at  ATL  in  May 
2000,  ajid  cau.ses  aircraft  to  exit  the 
existing  Ulass  B  airspace  configuration. 
Climbing  aircraft  high«;r  is  not  an  option 
due  to  tin;  corridor  over  the  top  of  the 
Atlanta  Airport  that  .serves  general 


aviation  satellite  airport  departures  and 
arrivals  at  .1. 000  and  0,000  feet. 

One  commenter  objected  to  tin;  Class 
B  change  for  cost  reasons.  The 
commenter  stated  that  the  curn;nt 
airspace  has  served  well  since  2000  and 
increased  efficiency  has  been  gaiin;d 
since  then  with  CPS  and  RNAV 
procedures.  Consideringlhe  vast 
numher  of  products  that  would  need 
updating,  the  commenter  said  this 
proj(;ct  should  In;  abandoned. 

The  problems  with  the  (3ass  B 
configuration  since  2000  were 
address(;d  in  a  previous  comment. 
Regarding  the  costs  of  vqnlating  various 
products  to  reflect  the  airspace  changes, 
PAA  charts  and  related  aeronautical 
products  are  continually  updated  to 
n;flect  current  aeronautical,  terrain  and 
other  information,  (diarts  and  other 
products  are  puhlisln;d  ou  a  regular 
cycle  to  accomnnjdatc;  these;  changes.  As 
an  example,  new  editions  of  the  VFR 
Terminal  Area  Charts  are  published 
twice  a  y(;ar.  An  av(;rage  of  100  chart 
changes  an;  incorporated  in  each  new 
edition.  These  changes  an;  consid(;n;d 
part  of  the  ordinary  cost  of  chart 
revision,  and  therefore,  the  FAA  will 
not  incur  any  additional  costs  dm;  to  the 
(da.ss  B  tdianges. 

A  commenter  alleged  that  there  is  no 
need  to  modify  the  airspace  in  Atlanta 
becau.se  there  are  no  curn;nt  conllicts 
between  commercial  carri(;rs  and 
pi'ivat;;  flights  and  that  changing  the 
airspace  would  only  impact  private 
flights,  making  access  into  and  out  of 
the  ATL  Class  B  more  difficidt. 

The  commenter  is  incorrect  regarding 
the  mix  of  aircraft  in  the  Atlanta 
terminal  area.  There  are  sections  where 
Atlanta  IFR  large;  turbine-powered 
aircraft  and  nonparticipating  VH-’R 
aircraft  share  the  same;  airspace. 
However,  incidents  b(;tween  these;  IFR 
anel  VFR  aircraft  ele;  met  e)e;e;ur  be;e;ause 
ce)ntre)lle;rs  reeutinely  take  actieen  te; 
pre;vent  them.  The;  Class  B  moelification 
is  re;quire;el  to  provide;  Class  B 
e:ontainment  to  e:nsure  that  those; 
ejperatieens  e:e)ntinue;  te;  be;  safe;  without 
the;  ne;e;d  for  controller  intervention. 
Ri;garding  the  comment  that  the  ediange; 
will  make  ae;ce;ss  te;  the  (;lass  B  meere 
difficult,  the  FAA  agre;es  that  ae:e;ess  te; 
the  Atlanta  Class  B  airspaex;  is  limited. 
However,  such  access  is  based  e)n  the 
traffic  situation.  The  e)verall  size  of  the 
(’.lass  B  airspace  is  being  redue:ed  from 
a  maximum  e)f  42  mile;s  elovvn  te;  30 
mih;s  which  frees  up  many  cubic  miles 
of  airspace  anel  conve;rts  it  fre)m  C,lass  B 
te)  Class  E  airspaex;.  The;re  is  no 
permission  nee;ded  freem  ATC  to  e)pe;rate; 
in  (3a.ss  E  airsi)ae;e.  As  dise:usse;d  above:, 
the;  FAA  is  taking  a  numbe;r  e)f  ste;[)s  te) 


enhanex;  VFR  navigation  in  the  ATL 
te;rminal  ar);a. 

A  few  e;onimenters  stated  that 
me)elifying  the;  (3ass  B  we)uld  not 
improve  the;  flow'  of  traffic  into  A'l’L,  but 
woulel  have  the  effe;e;t  of  “e:e)mpacting” 
ge;ne;ral  aviatieen  aircraft  into  lower 
altitudes. 

The;  e;e)mme;nte;rs  are  correct,  changing 
the;  (da.ss  B  airspae^e  will  not,  in  anel  of 
itse;lf,  inqerove  the  traffic  flows  into 
Atliinta,  but  it  w'ill  ensure;  that  current 
traffie:  fleews  are  e;e)ntaine;d  within  the 
(dass  B  airspace.  The  purpose  of  this 
ediange  is  not  s[)e;cifie;ally  te)  improve 
traffic  flow,  but  to  ensure  sejfety  in  the 
Atlanta  terminal  are;a.  The  issue  e)f 
e:ompression  e)f  VF’R  traffic  is  adelresseel 
pre;vie)usly. 

I'w'e)  pilots  that  fly  IFR  in  the  Atlanta 
iire;i)  w'e;re;  e:one;erneel  abe)ut  the;  amount 
of  time;  they  are  he;ld  below  the  pre.sent 
(dass  B  airspace,  rf;sulting  in 
ine;ffie;ie;ne;y  and  aelel(;d  fuel  e;e)sts. 

IFR  flights  are;  restrict(;el  to  low'er 
altitueU;s  when  ne;e:e;ssary  to  ensure 
sej)ciration  from  other  traffic,  not 
be;e:ause  e)f  the;  Class  B  airspace.  The 
initial  altitudes  assigned  IFR  aire:raft 
departing  the;  sate;llite  airports  around 
Atlanta  will  ne)l  change;  due  te)  this  (>lass 
B  change.  Effe)rts  are  unelerway  as  part 
e)f  the;  Atlanta  Mt;troplex  Fre)ject  to  find 
ways  of  climhing  satellite;  jet  departur(;s 
te)  higher  altilude;s  as  soe)n  as  possible, 
(llass  B  airspaex;  will  ne)t  affe;ct  that  on- 
ge)ing  j)roje;e;t. 

A  commenter  said  there;  is  no  neeei  to 
expanel  the  (3ass  B  airspae;e  be;cause  the; 
e;e)nstrue:tie)n  of  the  fifth  runw'ay  at  ATL, 
ale)ng  W'ith  the  de;cre;ased  traffie;  count  in 
re;e;e;nt  ye;ars,  has  re;elui;eel  the  need  for 
aelelitional  airspace. 

The;  FAA  dejes  not  agree.  Re;garding 
the;  additie)!)  e)f  the  fifth  ruinvay,  the 
e:))mme;nter  did  not  consider  the;  fact 
that  ATL  conelucts  simultaneous  triple 
Il.'S  approae;he:s.  Asrle,se;ribeel  in  an 
e;arlier  re;.sponse;  (se;R  abeeve),  this 
proe;e;dure  re;quire;s  that  aircraft  being 
turneel  onte)  parallel  final  approach 
e;e)urse;s  be  separated  by  3  miles 
leengituelinally,  or  1,000  feet  vertie:ally 
until  they  are  established  on  the;  final 
cq)pre)ae.h  course.  This  is  e)ne;  of  seve;ral 
reeasons  for  modifying  the  Class  B 
airs|)ace.  Re;gareling  the;  de;cre;ase;d  traffic 
cf)unt,  the;  c;ommenter  is  e;orre;e;t  that 
ATL’s  traffie:  count  has  elee:rease;el  sine:e; 
2008  (as  has  traffic  system-wide) 
reflecting  the  general  IJ.S.  e;ce)ne)mic 
ele)W'nturn.  How'ever,  ATL’s  traffic 
figures  are  still  3  times  more  than  the 
lhre;shf)lel  re;quired  epialifying  for  Cla.ss  B 
airspae;e.  In  adelition,  the;  latest 
valielate;ei  passenger  enjelanemenfs  for 
A'l'L  (CY  201 1 )  are  more  than  8  timers 
the  threshold  re;ejuire;ment  for  (Mass  B 
jiirsj)<ie;e  and  re;ne;ct  nearly  a  3  pe;re:ent 
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rise  from  the  previous  year.  As  the 
economy  improves,  Atlanta  traffic: 
volume  is  expected  to  increase  to 
exc(?ed  the  2008  levc:l.  Hven  at  the 
current  volume,  containment  of  Atlanta 
traffic  is  the  issue  that  needs  to  he 
addressed  for  safety  reasons. 

A  commenter  supported  the  h’AA's 
plan  to  cistablish  VFR  waypoints.  VFR 
reporting  points,  VFR  routes,  and  RNAV 
T-Rout(;s  for  transitioning  through  or 
around  the  Class  B  airspace,  hut  is 
concerned  that  these  woidd  not  he  in 
place  and  charted  when  the  airspace 
changes  hecomc;  effective.  This 
commenter  also  suggested  that  the  FAA 
develop  specific  VFR  arrival  and 
departure  routes  for  PDK. 

The  FAA  will  publish  the  above- 
mentioned  VFR  points  concurrent  with 
the  publication  of  the  new  Class  B 
charts.  The  RNAV  T-routes  will  he; 
published  once  they  have  been 
developed  and  implementcHl  through  a 
.separate  rulemaking  action.  Regarding 
PDK  VFR  routes,  the  FAA  is  developing 
suggested  VFR  Byways  to  he  puhlishcnl 
on  the  Atlanta  Terminal  Area  Chart. 

Several  commenters  arguced  that  the 
12,5l)t)-foot  MSL  ceiling  of  ATL  (3a.s.s  B 
area  is  unnecessarily  high  and  prevents 
unpressurized  VFR  aircraft  from 
transitioning  the  area  at  higher  altitudes. 
They  cited  examples  where  most  other 
Class  B  locations  have  ceilings  at  or 
below  10,000  feet  MSL. 

Although  other  lot;ations  have  Class  B 
ceilings  lower  than  ATL.  all  (3a.ss  B 
airspace  dimensions  are  individually 
tailored  to  meet  site-specific 
recpiirements.  The  12,500  foot  Class  B 
ceiling  enccanpasses  ATL’s  transition 
altitudes.  Within  this  airspace,  jet 
aircraft  departing  ATL  are  initially 
climbed  to  10,000  feet;  while  jet  aircraft 
arriving  ATL  are  initially  de.scended  to 
12,t)00  feet.  Within  30  miles  of  the  ATL 
airport  is  where  all  of  the.se  aircraft 
transition  between  10,000  and  12,000 
feet.  The  arrivals  begin  their  descent  to 
land  and,  once  the  departures  are  clear 
of  the  arrivals,  the  departures  begin 
climbing  to  cruise  altitude.  Having  VFR 
aircraft  that  are  not  in  communication 
with  ATC  operating  in  this  airspace 
reduces  the  margin  of  safety  in  the  high 
volume  airspace  surrounding  the 
world’s  busiest  airport.  The  current 

12,500  foot  ceiling  has  been  in  exi.stence 
since  1975  and  has  provided  an 
excellent  safety  record.  ’Phis  ceiling 
provides  adequate  protection  to  arrivals 
and  departures  as  they  transition  to  and 
from  the  on  route  structure.  For  those 
reasons,  the  FAA  did  not  propose  a 
change  to  the  existing  Class  B  airspace 
ceiling. 

Lastly,  a  commenter  submitted  an 
alternative  (Ma.ss  B  diagram  for  the  FAA 


to  consider  that  propo.sed  a  different 
altitude  structure  than  was  contained  in 
the  NPRM.  The  sugg(!sted  Class  B  floors 
were  tlu;  same  as  the  FAA’s  proposal  in 
areas  A  through  E,  but  were 
significantly  higher  in  the  other  areas  to 
th(!  north  and  south  of  ATL.  In  addition, 
a  10, ()()()  foot  MSI,  coiling  was  sugge.sted 
to  replace  the  existing  12,50()-foot 
ceiling. 

The  FAA  reviewed  the  proposal  hut 
did  not  adopt  it  because  it  does  not  meet 
the  requirements  to  contain  all  of  ATL’s 
existing  arrival  and  departure  flows 
within  (da.ss  B  airspace  as  required  by 
FAA  directiv«!S.  Many  aircraft  do  not 
have  a  sufficient  climb  capability  to 
remain  within  the  Class  B  floors 
sugge.sted  in  the  commenter’s  proposal. 

Differences  From  the  NPRM 

rhe  descrif)tions  of  subareas  F,  1  and 
I  have  b(ien  modified  from  that 
proposed  in  the  NPRlVt.  In  light  of 
public  and  Ad  Hoc  Committee  inputs, 
the  FAA  reevaluated  the  Cla.ss  B  design 
in  the  vicinity  of  PDK  and  determined 
that  the. proposed  5.0()()-foot  (3ass  B 
floor  airspace  over  PDK  could  be  raised 
to  7,000  feet.  This  is  accomplished  by 
moving  the  northern  boundary  of  Area 
F,  and  the  southern  boundary  of  Area  I, 
to  the  south  of  PDK;  and  by  moving  the 
west  boundary  of  the  section  of  Area  } 
(that  lies  northeast  of  f’DK)  to  the  east 
by  two  miles.  The  revised  subarea 
descriptions  are  listed  in  the  “Adoption 
of  the  Amendment”  section,  below. 
Additionally,  a  correction  of  one  second 
of  longitude  is  made  to  the  Hartsfield- 
jackson  Atlanta  International  Airport 
reference  point  to  refl(!ct  the  latest  FAA 
database  values. 

The  Rule 

The  FAA  is  amending  Title  14  of  the 
C,ode  of  Federal  Regulations  (14  (d’R) 
part  71  to  modify  the  Atlanta,  CA,  C.lass 
B  airs|)ace  area.  This  action  (depicted  on 
the  attached  chart)  rediu;es  the  overall 
lateral  boundaries  of  the  airspace  and 
expands  the  vertical  boundaries  by 
lowering  the  floors  of  .some  subareas. 
These  modifications  are  necessary  to 
provide  the  additional  Class  B  airspace 
needed  to  contain  large  turbine-pow'ered 
aircraft  operating  to  and  from  ATL.  'Phe 
modifications  to  the  ATL  Class  B 
airspace  area  are  summarized  below. 

The  following  areas  extend  upward 
from  the  specified  altitudes  to  12,500 
feet  MSL: 

Area  A.  Area  A  is  the  surface  area  that 
exttmds  from  the  ground  up  to  12,500 
feet  M.SL.  The  FAA  is  not  making  any 
changes  to  Area  A. 

Aren  B.  Phe  revised  area  consists  of 
that  airspace  extending  upward  from 

2,500  feet  MSL  east  and  we.st  of  the 


Atlanta  airport.  It  combines  two  existing 
subareas,  B  and  C.  The  existing  area  B 
consists  of  a  small  segment  of  airspace, 
east  of  the  ATL  airport  that  extends 
upward  from  2,100  feet  MSL  between 
the  7-  and  9-NM  radii  of  the  Atlanta 
VOR'PAC.  'Phe  existing  Area  C  includes 
that  airspace  extending  upward  from 

2,500  feet  MSL,  east  and  west  of  Atlanta 
airport  between  the  7-  and  12-NM  radii 
of  the  Atlanta  VORTAC.  With  this 
change,  the  existing  2,100-foot  floor  of 
Cla.ss  B  airspace  is  eliminated. 

Area  C.  Tne  area  is  redefined  to 
include  that  airspace  that  extends 
upward  from  3,000  feet  MSL  (as 
described  above,  the  existing  Area  C 
extends  upward  from  2,500  feet  MSL). 
The  new  Area  C  lowers  the  existing 
floor  of  Class  B  airspace  from  3,500  feet 
MSL  to  3,000  feet  MSL.  Currently,  Area 
D  includes  the  airspace  extending 
upward  from  3,500  feet  MSL.  With  this 
change,  most  of  the  airspace  now  in 
Area  D  is  incorporated  into  the  new 
Area  C  (with  the  lower  3,000-foot  floor). 

Area  D.  'Phis  area  consists  of  that  . 
airspace  extending  upward  from  3,500 
feet  MSL.  However,  it  is  significantly 
reduced  in  size  due  to  the  modification 
of  Area  (L  described  above.  The  revised 
Area  D  includes  only  that  airspace 
bounded  on  the  south  by  a  line  4  miles 
north  of  and  parallel  to  the  Runway 
08L/2BR  localizer  course,  and  on  the 
north  by  a  line  8  miles  north  of  and 
parallel  to  the  above  mentioned 
localizer  courses.  The  revised  Area  D  is 
bounded  on  the  we.st  by  long.  84°5T38" 
W.,  and  on  the  ea.st  by  long.  84°()0'32" 

W. 

Area  E.  'Phis  area  continues  to  include 
the  airspace  extending  upward  from 
4,000  feet  MSL,  but  it  is  modified  by 
incorporating  a  smalt  segment  of  Class 
B  airspace  south  of  ATL  that  currently 
extends  upward  from  0,000  feet  MSL.  In 
addition.  Area  E  incorporates  the  two 
.segments,  currently  extending  upward 
from  5,000  feet  MSL  that  were  added  by 
the  October  2006  rule  as  discu.ssed  in 
the  NPRM. 

Area  F.  Area  F  consists  of  that 
airspace  extending  upward  from  5,000 
feet  MSL.  'Phe  area  currently  is 
composed  of  four  small  segments,  one 
southwest  of  A'PL,  one  southeast  of 
A'PL,  and  the  two  .segments  east  and 
wjist  of  A'PL  that  were  designated  in  the 
Octohcir  2006  rule.  The.se  four  areas 
would  he  removed  from  Area  F  and 
incorporated  into  other  subareas  with 
lower  floors.  'Phe  modified  Area  F  is 
located  north  of  ATL  within  the  area 
hounded  on  the  south  by  a  line  8  miles 
north  of  and  parallel  to  the  Runway 
08L/26R  localizer  courses,  and  on  the 
north  by  a  line  12  miles  north  of  and 
parallel  to  the  above  mentioned 
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localizer  courses.  On  the  oast  and  west. 
Area  F  is  bounded  by  long.  83°54'04" 

W.;  and  long.  84°57'41"  W., 
respectively.  The  effect  of  this  change  is 
to  lower  the  floor  of  Class  B  airspace 
from  6,000  feet  MSL  to  5,000  feet  MSL 
in  the  described  area. 

Area  G.  Area  G  contains  that  airspace 
extending  upward  from  6,000  feet  MSL. 
Currently,  Area  G  consists  of  airspace 
north  of  ATL,  which  is  largely 
incorporated  into  the  revised  Area  F. 

The  revised  Area  G  consists  of  the 
airspace  bounded  approximately 
between  the  Atlanta  VORTAC  30  NM 
radius  on  the  south,  and  a  line  12  miles 
south  of  and  parallel  to  the  Runway  10/ 
28  localizer  courses. 

Area  H.  This  area  consists  of  two 
airspace  segments  that  extend  upward 
from  5,000  feet  MSL,  one  located 
southwest  and  one  located  southeast  of 
ATL.  The  Area  H  segments  are  bounded 
on  the  north  by  a  line  12  miles  south  of 
and  parallel  to  the  Runway  10/28 
localizer  courses  and  on  the  south  by 
the  30  NM  radius  of  the  Atlanta 
VORTAC,  excluding  the  airspace  within 
Area  G  as  described  above. 

Area  I.  Area  I  is  redefined  to  consist 
of  the  airspace  extending  upward  from 
7,000  feet  MSL  north  of  ATL.  The 
revised  Area  I  is  bounded  on  the  north 
side  by  the  30  NM  radius  of  the  Atlanta 
VORTAC;  on  the  .south  by  a  line  12  NM 
north  of  and  parallel  to  the  Runway 
08L/26R  localizer  courses;  on  the  east 
by  a  line  drawn  from  lat.  33°50'59"  N., 
long.  84°16'38''  W.,  direct  to  lat. 
34°04'20"  N.,  long.  84°09'24"  W.;  and  on 
the  west  by  a  line  from  lat.  33°50'59"  N., 
long.  84°34'14'' W.  direct  to  lat. 

34‘’01'40''  N.,  long.  84'“47'55"  W.  This 
change  would  lower  the  floor  of  Class  B 
airspace  from  8,000  feel  MSL  to  7,000 
feet  MSL  in  the  defined  area. 

Area  /.  Area  J  is  a  new  subarea  to 
describe  that  airspace  extending  upward 
from  6,000  feet  MSL  in  two  segments, 
one  northwest  and  one  northeast,  of 
ATL.  One  .segment  abuts  the  west  side 
of  Area  I  and  the  other  segment  ahuts 
the  east  side  of  Area  1.  The  two 
segments  also  abut  the  northern 
boundary  of  Area  F,  with  the  30  NM 
radius  of  the  Atlanta  VORTA(]  defining 
their  northern  edges.  Area  J  lowers  part 
of  the  Class  B  airspace  floor  from  8,000 
feet  MSL  to  6,000  feet  MSL  in  the 
northwest  and  northeast  sections  of  the 
area. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1E,  “Environmental 
Impacts:  Policies  and  Procedures,” 


paragraph  311a.  This  airspace  action  is 
not  expected  to  cause  any  potentially 
significant  environmental  impacts,  and 
no  extraordinary  circum.stances  exist 
that  warrant  preparation  of  an 
environmental  assessment. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  impo.sed  on  the  public.  We 
have  determined  that  there  is  no  new 
information  collection  requirement 
a.ssociated  with  this  rule. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  12866  and 
Executive  Order  13563  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  ju.stify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L.  96-354)  requires 
agencies  to  analyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (Pub.  L.  96-39)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  the  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
LJ.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
niles  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation  with  ba.se  year  of  1995). 

This  portion  of  the  preamble 
summarizes  the  FAA’s  analysis  of  the 
economic  impacts  of  this  final  rule. 

Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  sirrf^lification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  impact  is  so  minimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
permits  that  a  statement  to  that  effect 
and  the  basis  for  it  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 
this  final  rule.  The  reasoning  for  this 
determination  follows: 

This  action  modifies  the  Atlanta,  GA, 
Class  B  airspace  area  to  ensure  the 


containment  of  aircraft  within  Glass  B 
airspace,  reduce  controller  workload 
and  enhance  .safety  in  the  Atlanta,  GA, 
terminal  area.  It  lowers  the  Class  B 
airspace  in  some  sections  to  encompass 
existing  IFR  traffic.  Lowering  the  floor 
of  the  Class  B  airspace  will  increase 
safety  by  segregating  large  turbine- 
powered  aircraft  from  aircraft  that  may 
not  be  in  contact  with  ATC.  It  also 
increases  .safety  and  reduces  air  traffic 
controller  workload  by  reducing  the 
number  of  radio  communications  that 
air  traffic  controllers  must  use  to  inform 
IP’R  aircraft  when  they  are  leaving  and 
re-entering  Class  B  airspace.  This 
reduces  the  amount  of  di.straction  that 
air  traffic  controllers  face  in  issuing 
these  communications  and  frees  radio 
time  for  more  important  control 
instructions.  IFR  traffic  will  not  be 
rerouted  as  a  result  of  this  proposal. 

3’he  change  may  cause  some  VFR 
pilots  to  have  to  choose  between  flying 
lower,  circumnavigating  the  area,  or 
requesting  Class  B  service  from  A80  to 
transition  the  area.  This  has  the 
potential  of  increasing  costs  to  VFR 
pilots  if  the  alternative  routes  are  longer, 
take  more  time  and  burn  more  fuel.  The 
FAA  believes,  however,  that  there  will 
be  minimal  impact  to  VFR  aircraft 
operating  where  the  Class  B  floor  will  be 
lowered.  Commenters  did  not  offer 
specific  comments  on  increased  fuel 
consumption  for  VFR  flights  if  the  pilot 
of  these  flights  chose  alternative  routes. 
An  FAA  sampling  of  VFR  traffic  found 
that  98  percent  of  7123  VFR  flights  were 
already  operating  below  the  5,000-foot 
floor  propo.sed  in  the  NPRM.  Since  the 
final  rule  raises  a  portion  of  this  floor, 
we  can  still  conclude  that  an  estimated 
98%  of  VFR  flights  ba.sed  on  this  .sample 
will  operate  below  the  redesigned  Class 
B  floor.  Where  the  floor  will  be  lowered 
to  3,000  feet,  we  believe  there  is 
sufficient  airspace  to  allow  .safe  flight 
below  the  Class  B  airspace.  The 
minimum  vectoring  altitude  (ba.sed  in 
part  on  obstruction  clearance)  under 
most  of  the  3,000  foot  floor  is  2,500  feet. 
VFR  aircraft  can  and  do  fly  safely  at 
2,000  feet  under  the  existing  Class  B 
floor.  Recognizing  that  some  VFR 
aircraft  may  elect  to  circumnavigate 
in.stead  of  flying  lower,  only  a  short 
deviation  in  distance  and  time  will  be 
needed  to  place  the  airc;raft  beneath  a 
higher  Class  B  floor. 

The  FAA  intends  to  take  actions  that 
will  increase  the  alternatives  available 
to  VFR  pilots.  For  instance,  the  FAA 
intends  to  e.stabli.sh  VFR  Waypoints  and 
Reporting  Points  to  assist  VFR  pilot 
navigation,  and  to  e.stablish  VFR  routes 
that  j;an  be  used  to  circumnavigate  the 
Class  B  airspace  or  u.sed  as  a 
predetermined  route  through  the  Class  B 


1748 


Federal  Register/ Vol.  78,  No.  fi  /  Wednesday,  January  9,  2018 /Rules  and  Regulations 


airspace  when  operations  permit.  In 
addition  to  these  new  VFR  waypoints, 
the  h’AA  will  establish  RNAV  T-Rontcs 
within  (’.lass  B  airspace  for  transitioning 
over  the  top  of  ATI.  airports.  These 
various  alternatives  should  provide 
pilots  with  ojrtions  that  will  assist  them 
in  navigating  around  or  beneath  the 
(ilass  B  and/or  to  request  ATCi  clearance 
to  cut  through  the  ("lass  B.  The  I'  AA 
believes  that  no  more  than  a  small 
percent  of  VP'R  traffic  will  choose  to 
travel  longer,  less  efficient  or  more 
costly  routes  because  safe  flight  will  still 
be  possible  beneath  most  of  the  (ilass  B 
airspace,  ABO  would  continue  to 
provide  VFR  services  to  assist  pilots  in 
transiting  the  area,  and  only  short 
course  deviations  would  be  needed  if 
pilots  decide  to  avoid  the  areas  with 
lower  Class  B  floors. 

The  FAA  has  made  changes  relative  to 
the  NFRM  by  raising  the  floor  of  the 
proposed  ("lass  B  in  the  vicinity  of  PDK 
from  5,000  feet  to  7,000  feet.  This  may 
be  relieving  in  that  additional  airspace 
will  be  available  for  GA  operations 
relative  to  the  proposal. 

The  FAA  will  have  to  update  maps 
and  charts  to  indicate  the  airspace 
modifications,  but  these  docaiments  are 
updated  regularly.  The.se  modifications 
will  be  made  within  the  normal 
updating  process  and  therefore  will  not 
contribute  to  the  cost  of  the  rule  since 
the  updates  would  be  as  scheduled. 

The  ride  redefines  Class  B  airspace 
boundaries  to  improve  safety,  will  not 
require  updating  of  materials  outside 
the  normal  update  cycle,  will  not 
require  rerouting  of  IP’R  traffic,  and  is 
expected  to  possibly  cause  some  VFR 
traffic  to  travel  alternative  routes  which 
are  not  expected  to  he  appreciably 
longer  than  with  the  current  airspace 
design.  The  expected  outcome  wdll  be  a 
minimal  impact  with  positive  net 
benefits,  and  a  regulatory  evaluation 
was  not  prepared. 

FAA  has,  therefore,  determined  that 
this  final  rule  is  not  a  "significant 
regulatory  action"  as  defined  in  section 
3(f)  of  Executive  Order  128fi6,  and  is  not 
“significant”  as  defined  in  DOT’s 
Regidatory  Policies  and  Procedures. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  (RFA)  establishes  “as  a 
principle  of  regidatory  i.ssuance  that 
agencies  shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  required  to  solicit  and 
consider  flexible  regidatory  proposals 


and  to  explain  the  rationale  for  their 
actions  to  assure  that  such  proposals  are 
given  serious  consideration.”  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
[irofit  organizations,  and  small 
governmental  juri.sdictions. 

Agencies  must  perform  a  review  to 
deterndne  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  agency  determines  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
.section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agenc:y  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

The  rule  is  expected  to  improve  .safety 
by  redefining  Class  B  air.space 
boundaries  and  will  impose  only 
minimal  co.sts  because  it  will  not 
require  rerouting  of  IFR  traffic,  coidd 
possibly  cau.se  some  VP’R  traffic  to  travel 
alternative  routes  that  are  not  expected 
to  be  appreciably  longer  than  with  the 
current  airspace  design,  and  wdll  not 
reipiire  updating  of  materials  outside 
the  normal  update  cycle.  The  P’AA 
reviewed  the  comments  and  did  not 
find  any  comments  that  would  lead  us 
to  conclude  that  there  would  be  an 
impact  on  small  busine.sses.  Therefore, 
the  expected  outcome  will  be  a  minimal 
economic  impact  on  small  entities 
affected  by  this  rulemaking  action. 

Therefore  as  the  acting  P'AA 
Administrator,  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  sub.stantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

rhe  Trade  Agreements  Act  of  1979 
(Pub.  I..  96-39),  as  amended  by  the 
Drnguay  Round  Agreements  Act  (Pub. 

1..  103-465),  prohibits  Federal  agencies 
from  establishing  startdards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Pursuant  to  the.se  Acts,  the 
establishment  of  standards  is  not 
considered  an  unnecessary  obstacle  to 
the  foreign  commerci;  of  the  United 
States,  so  long  as  the  standard  has  a 
legitimate  domc.stic  objective,  such  as 
the  protection  of  .safety,  and  does  not 
operate  in  a  manner  that  excludes 
imports  that  meet  this  objective.  The 
statute  also  requires  consideration  of 


international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U..S.  standards.  The  FAA  has  asses.sed 
the  potential  effect  of  this  final  rule  and 
determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  effect 
on  international  trade 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4) 
requires  each  Federal  agency  to  prepare 
a  written  statement  as.sessing  the  effects 
of  any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more  (in 
1995  dollars)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector;  such 
a  mandate  is  deemed  to  be  a  “significant 
regulatory  action.”  The  FAA  currently 
uses  an  inflation-adjusted  value  of 
.$143.1  million  in  lieu  of  $100  million. 
This  final  rule  does  not  contain  such  a 
mandate:  therefore,  the  requirements  of 
Title  II  of  the  Act  do  not  apply. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  referenf:e. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  lI..S.f;.  lOtlfg),  40103,  40113, 
40120;  E.O.  108,54,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admini.stration  Order  7400. 9W, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 
effet.tive  September  15,  2012,  is 
amended  as  follows: 

Paragraph  :i()00  Stihfxtrl  H — Class  H 
Airspace. 

*  ★  ★  A  ♦ 

ASO  GA  B  Atlanta,  GA  (Amended) 
Hartsfield-)ai;kson  Atlanta  International 
Airport  (Primary  Airport) 

(l,at.  33"38T2"  N.^  long.  84'^25'40"  W.) 
Atlanta  VORTAC 

(Lat.  33"37'4.5''  N.,  long.  84"26'06''  W.) 
Boundaries 

Area  A.  That  air.space  extending  upward 
from  the  surface  to  and  including  12,500  feet 
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MSL,  boundcul  on  the  east  and  west  by  a  7- 
inile  radius  of  the  Atlanta  VOKTAC,  on  the 
south  by  a  line  4  miles  south  of  and  parallel 
to  the  Runway  10/28  localizer  courses,  and 
on  the  north  by  a  line  4  miles  north  of  and 
parallel  to  the  Runway  ()8L/2HR  localizer 
courses:  excluding  the  Atlanta  Fulton  County 
Airport-Bniwn  Field.  CA,  Class  D  airspar;(! 
area. 

Area  B.  That  airspace  extending  upward 
from  2,.')00  feet  MSL  to  and  including  12,500 
feet  MSL,  bounded  on  the  east  and  w'est  by 
a  12-mile  radius  of  the  Atlanta  VORTAC,  on 
the  south  by  a  line  4  miles  south  of  and 
parallel  to  the  Runw'ay  10/28  localizer 
courses,  and  on  the  north  by  a  line  4  miles 
north  of  and  parallel  to  the  Runway  08L/26R 
localizer  courses;  excluding  the  Atlanta 
Fulton  County  Airport-Brown  Field,  CA, 

Class  D  airspace  area  and  that  airspace 
contained  in  Area  A. 

Area  C.  That  airspai;e  extending  upward 
from  3,000  feet  MSL  to  and  including  12,500  - 
f{H!t  MSL,  bounded  on  the  east  by  long.  ' 
84“00'32"  W.,  on  the  w'est  by  long.  84'’51'38" 
VV.,  on  the  south  by  a  line  8  miles  south  of 
and  parallel  to  the  Runway  10/28  localizer 
courses,  and  on  the  north  by  a  line  4  miles 
north  of  and  parallel  to  the  Runway  08L/20R  ‘ 
localizer  courses;  excluding  that  airspac:e 
contained  in  Areas  A  and  B. 

Area  D.  That  airspace  extending  upward 
from  3,500  feet  MSI,  to  and  inclucling  12,500 
feet  MSL,  bounded  on  the  east  by  long. 
84''00'32''  W.,  on  the  west  by  long.  84°51'38" 
W.,  on  the  south  by  a  line  4  miles  north  of 


and  parallel  to  the  Runway  ()8L/26R  localizer 
c.ourses,  and  on  the  north  by  a  line  8  miles 
north  of  and  parallel  to  the  Runway  08I./20R 
localizer  courses. 

Area  K.  That  airspace  extending  upwaril 
from  4,000  feet  M.SL  to  and  including  12,500 
feet  MSL,  bounded  on  the  east  by  long. 
83“54'04"  W.,  on  the  we.st  by  long.  84'’57'41" 
VV.,  on  the  south  bv  a  line  12  mile.^  south  of 
and  parallel  to  the  Runway  10/28  localizer 
courses  and  on  the  north  by  a  line  8  miles 
north  of  and  parallel  t(»  the  Runway  08L/26R 
localizer  courses;  excluding  that  airspace 
contained  in  Areas  A.  B,  C,  and  D. 

Area  F.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  12,500 
feet  MSL,  within  a  30-mile  radius  of  the 
Atlanta  V/ORTAC  and  bounded  on  the  east  by 
long.  83°54'04"  W.,  on  the  south  by  a  line  8 
miles  north  of  and  parallel  to  the  Runway 
08L/2fiR  localizer  courses,  on  the  west  by 
long.  84''57'41"  VV.,  and  on  the  north  by  a  line 
12  miles  north  of  and  parallel  to  the  Runway 
081./26R  localizer  courses. 

Area  G.  That  airspace  extending  upward 
from  0,000  feet  MSL  to  and  including  12,500 
feet  MSL  bounded  on  the  north  by  a  line  12 
miles  south  of  and  parallel  to  the  Runway  10/ 
28  localizer  courses,  on  the  east  by  a  line 
from  lat.  33°2.5'2l"  N.,  long.  84‘’16'49"  VV. 
direct  to  lat.  33''15'33"  N.,  long.  84''01'55"  VV., 
on  the  south  by  a  30-mile  radius  of  the 
Atlanta  VORTAC,  and  on  the  west  by  a  line 
from  lat.  33°25'25”  N.,  long.  84°33'32"  VV. 
direc:t  to  lat.  33''18'26''  N.,  long.  84°42'5B"  VV. 
and  thence  south  via  long.  84"42'56"  VV. 


Area  11.  That  airspace  extending  upward 
from  5,000  feet  MSL  to  and  including  12,500 
feet  MSI,,  within  a  30-mile  radius  of  the 
Atlanta  VORTAC  south  of  a  line  12  miles 
south  of  and  parallel  to  the  Runway  10/28 
localizer  cour.ses,  bounded  on  tbe  west  by 
long.  84“57'4T'  VV.  and  on  the  east  by  long. 
83'’54'04"  VV.  excluding  that  airspace  within 
the  lateral  limits  of  area  (L 

Area  /.  That  airspace  extending  upw'ard 
from  7,000  feet  MSL  to  and  including  12,500 
feet  MSL  bounded  on  the  north  by  the  30- 
mile  radius  of  the  Atlanta  VORTAC,  on  the 
east  by  a  line  from  lat.  33°50'59"  N.,  long. 
84'’lfi'38"  VV.  direct  to  lat.  34''04'20"  N.,  long. 
84°09'24"  VV.,  on  the  south  by  a  line  12  miles 
north  of  and  parallel  to  the  Runway  08L/26R 
localizer  courses,  and  on  the  west  by  a  line 
from  lat.  33'’50'59"  N.,  long.  84°34'l’4"  VV. 
direc;t  to  lat.  34''01'40"  N.,  long.  84°47'55"  VV. 

Area  /.  That  airspace  extending  upw'arti 
-from  6,000  feet  MSL  to  and  including  12,500 
feet  MSL  bounded  on  the  north  by  a  30-mile 
radius  of  the  Atlanta  VflRTAC,  on  tbe  east 
by  long.  83°54'04"  VV.,  on  the  south  by  a  line 
12  miles  north  of  and  parallel  to  the  Runway 
08l,/26R  localizer  t;ourses,  and  on  the  west 
by  long.  84°57'41"  VV.,  excluding  that 
airspace  within  the  lateral  limits  of  area  I. 

Issued  in  Washington,  DC,  on  December  6, 
2012. 

Gary  A.  Nurek, 

Manager,  Airspace  Policy  and  ATC 
Procedures  Group. 

BILLING  CODE  4910-13-l> 
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Modification  of  the 
Atlanta,  GA  Class  B  Airspace  Area 
(Docket  No.  08-AWA-5) 


For  Information  Only 
Not  For  Navigation 


H’RDdC.  2013-00287  Filed  1-7-13;  4:13  pinl 

BILLING  CODE  4910-13-C 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2011-1444;  Airspace 
Docket  No.  11-ASO-46] 

Establishment  of  Class  E  Airspace; 
Princeton,  KY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action;  Final  rule. 


summary:  This  action  establishes  Class 
E  Airspace  at  Princeton,  KY,  to 
accommodate  the  new  Area  Navigation 
(RNAV)  Global  Positioning  System 
(CPS)  Standard  Instrument  Approach 
F^rocedures  serving  Princeton-Caldwell 
('.ounty  Airport.  This  action  enhances 
the  safety  and  airspace  management  of 
Instrument  Flight  Rules  (IFR)  operations 
within  the  National  Airspace  System. 
This  action  also  makes  a  minor 
adjustment  to  the  geographic 
coordinates  of  the  airport. 

DATES:  Effective  0901  IJTC,  March  7, 
2013.  The  Director  of  the  Federal 
I^egister  approves  this  incorporation  liy 
reference  action  under  title  1,  Code  of 
l’’ederal  Regulations,  part  51,  subject  to 


the  annual  revision  of  FAA  Order 
7400.9  and  publication  of  conforming 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fornito,  Operations  Support  Group, 
liiastern  Service  Center,  Federal  Aviation 
Administration,  F’.O.  Box  20636, 

Atlanta,  Georgia  30320;  telephone  (404) 
305-fj364. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Octolier  24,  2012,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to 
o.stablish  Class  F  airspace  at  Princeton, 
KY  (77  FR  64919)  Docket  No.  FAA- 
201 1-1444.  Sub.sequent  to  publication. 
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Iho  FAA  found  a  Ivpograpliical  error  in 
the  longitude  coordinates.  'I’liis  action 
makes  the  cornu'.tion.  Interestcul  parties 
were  invited  to  |)arlicipate  in  this 
rulemaking  effort  hv  suhmilling  written 
comments  on  the  proposal  to  tlie  FAA. 

No  comments  were  received.  (Mass  F 
airspace  designations  are  [)ul)lishod  in 
paragraph  (i0{)5  of  FAA  ()rd(^r  7400. 9W 
dated  Augu.st  8,  2012,  and  effective 
September  l.'i.  2012,  which  is 
incorporated  by  reference  in  14  (M'R 
71.1.  The  (Mass  F  airspace  designations 
listed  in  this  document  will  b(! 
published  sub.sequently  in  the  Order. 
With  the  exception  of  editorial  changes, 
and  the  changes  descriluKl  ahovr;,  this 
rule  is  the  .same  as  that  |)roposed  in  the 
NPRM. 

The  Rule 

This  amendment  to  Title  14,  (’ode  rjf 
Federal  Regulations  (14  (M‘’R)  part  71 
establishes  the  (Ma.s.s  F  airspace 
extending  upward  from  700  feet  above 
the  surface  at  Princeton,  KY,  to  provide 
tlui  controlled  airspace  required  to 
af:commodate  the  new  RNAV  GP.S 
Standard  In.strument  Approach 
Procedures  developed  for  Princeton- 
('-aldwell  County  Airport.  This  action  is 
necessarv  for  the  safety  and 
management  of  IFR  op*!rations  at  the 
airport.  Also,  the  hingitude  coordinates 
of  the  airport  are  corrected  from  ‘long. 
87°  51'10"25"  W  to  ‘long.  87°.'jl'2.'i"  W. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routiim  amendments  are 
necessary  to  keep  them  operationally 
current,  is  non-controverftial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Proc(!dures  (44 
FR  11034;  February  26,  1979);  and  (3) 
d(jes  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title'49  of  the  United  States  Code. 
Subtitle  I,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  de.scribed  in 


Suhtithi  VII,  l^art  A.  Suhpart  I.  Section 
40103.  Under  that  section,  the  FAA  is 
chargiul  with  pn;scribing  regulations  to 
assign  tin;  us(!  of  airspace  necessary  to 
ensur(!  the  safetv  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  si;ope  of  that  authority  as 
it  (fstablishes  controlled  airspace  at 
l’rim:eton-Caldw(!ll  C’.ounty  Airport, 
Princeton,  KY. 

Environmental  Review 

'The  F'^AA  has  determined  that  this 
action  qualifies  for  cat(;gorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1030.1E,  “Environmental 
Impacts:  Policies  and  Procedures,” 
paragraph  311a.  This  airspace  action  is 
not  expected  to  r:ause  any  potentially 
significant  environmental  impacts,  and 
no  extraordinary  cirt;umslances  exist 
that  warrant  preparation  of  an 
environmental  assessment. 

Lists  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  (M'R  Part  71  as  follow's: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  l()6(g);  4{)1()3,  40113, 
40120;  E.D.  10854,  24  FR  9505,  3  CFR,  1959- 
1903  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  (’,FR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9W, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  effective 
September  15,  2012,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 

•k  *  *  -k  it 

ASO  KY  E5  Princeton.  KY  [New] 

Princeton-Caldwell  (iounty  Airport 
(Lat.  37“6'54"  N.,  long.  87°51'25''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Prinnelon-Caldwell  County 
Airport. 


Issued  in  ('ollege  Park,  Ceorgia,  on 
l)(!(;eml«!r  12.  2012. 

Barry  A.  Knight, 

Manager,  Operations  Support  Croup,  Eastern 
Service  Center,  Air  'I'raffir  Organi/.ation. 

II  K  Doc.  2()i:i--002mi  t  ill'd  i-7-i:i;  Ciri  pinl 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  F A A-20 12-0867;  Airspace 
Docket  No.  12-AGL-4] 

RIN  212&-AA66 

Modification  of  VOR  Federal  Airway  V- 
170  in  the  Vicinity  of  Devils  Lake,  ND 

AGENCY:  Ferleral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  modifies  VHF 
Omnidirectional  Range  (VOR)  Federal 
airway  V-170  between  Devils  Lake,  ND 
(DVL),  and  jamestown,  ND  (JM.S).  The 
FAA  is  taking  this  action  to  ensur’e  the 
airway  between  DVL  and  JMS  has  the 
necessary  clearance  from  the  we.stern 
houndary  of  the  newly  established 
restricted  area  R-54()2.  Devils  Lake,  ND, 
to  support  non-radar  separation 
requirements  when  the  restricted  area  is 
active. 

DATES:  Effective  date  0901  UTC,  March 
7,  2<)13.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  action  under  1  CFR  part  51, 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
(',olby  Abbott,  Airspace  Policy  &  ATC 
Procedures  Crouj),  Office  of  Airspace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  September  6,  2012,  the 
FAA  published  in  the  Federal  Regi.ster 
a  notice  of  proposed  rulemaking  to 
amend  VOR  Federal  airway  V-170  by 
inserting  a  slight  “dogleg,”  to  the  west, 
between  DVL  and  [MS  to  provide  the 
required  non-radar  .separation  and 
airway  clearance  from  the  newly 
established  R-5402,  Devils  Lake,  ND  (77 
FR  54860).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
effort  by  submitting  written  comments 
on  the  proposal  to  the  FAA.  One 
comment  was  rei;eived,  which  raised 
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two  coneerns  and  offered  two 
alternative*  roeonimendalions  for 
consideration. 

The  first  concern  was  that  the  f'AA 
was  pursuing  the;  proposed  airway 
modification  to  address  a  conflict  with 
a  newly  establisheed  restricted  area  (R- 
.5402),  which  is  activated  by  NO'l’AM 
only  with  no  charted  or  designated 
times  of  use. 

The  FAA  does  not  agree.  The  rule 
establishing  R-5402  listeed  the  time  of 
designation  as  “0700-2000  daily,  bv 
NOTAM  6-hours  in  advance;  other 
times  by  NOTAM.”  'I’he  time  of 
designation  for  the  restricted  ansa 
provides  specified  hours  that  reflect  the 
core  hours  of  when  training  operations 
are  expected  to  occur,  supplemented 
with  the  requirement  of  a  NOTAM  6- 
hours  prior  to  activation  of  the  restricted 
area  to  provide  additional  awareness  to 
non-participating  pilots.  Additionally, 
the  R-5402  time  of  designation 
information  is  contained  in  the 
following  products:  the  IKR  en  route 
charts  (L-l.'l  and.L-14);  the  FAA 
Notices  to  Airmen  Publication  (NTAP), 
Part  4,  Ciraphical  Notices,  Section  2, 
Special  Military  Operation;  the  North 
Central  IJ.S.  Airport/Facility  Directory 
(AFD)  ijs  an  Aeronatitical  Chart  Bulletin 
(Twin  Cities  SectionaFsection);  and  on 
the  FAA’s  Special  Use  Airs|)ace  web 
{)age  [http  J/siiQ.faa.gov/Hiui/ 
sitoFramo.app).  Lastly,  the  FAA  placed 
a  Safety  Alert  notice  of  the  new 
restricted  area  on  the  Aeronautical 
Navigation  Products'  Web  site  and 
distributed  the  notice  to  customers  tfial 
subscribe  to  the  Twdn  (aties  Sef:tional 
(ihart. 

The  second  concern  was  that  a 
modified  V-17()  airway  .segment  would 
result  in  greater  track  miles,  regardless 
of  the  activation  status  of  R-5402. 
Furthermore,  the  commenter  stated  that 
if  R-5402  is  not  activated,  non- 
participating  pilots  would  be  forced  to 
recpiest  direct  routing  between  DVL  and 
JMS  in  lieu  of  flying  the  dogleg  and  the 
additional  miles. 

The  FAA  acknowledges  that  inserting 
a  dogleg  to  V-1 70  between  DVL-JMS 
would  increase  the  track  miles  flown, 
but  it  only  adds  three  nautical  miles  to 
the  track  di.stance.  When  the 
Minneapolis  Air  Route  Traffic  Control 
Center  performed  the  traffic  analysis  of 
R-5402  impacts  to  V-1 70,  it  found  that 
an  average  of  four  aircraft  per  day  filed 
Instrument  Flight  Rules  (IFR)  flight 
plans  for  the  airway.  The  FAA 
concluded  that  the  restricted  area’s 
impact  to  V-1 70  to  be  minimal  when 
balanced  against  reducing  system 
complexity,  enhancing  safety,  and 
maximizing  airspace  access  to  all  users 
of  the  NAS.  When  R-5402  is  not 


.scheduled  for  activation,  pilots  have  the 
option  to  file  direct  DVL-JMS,  incurring 
no  extra  mileage.  Additionally,  pilots 
may  also  receive  in-flight  u|)(iates  as  to 
the  restricted  area  status,  and  procijed 
direct  DVL  to  JM.S,  if  apjjroved  bv  air 
traffic  control. 

The  commenter  rer:omm(!nded  that 
the  FAA  consider  establishing  a  global 
positioning  system  (CPS)  wayi)oint  that 
air  traffic:  controllers  could  u.se  to  clccar 
IFR  aircraft  to  in  lieu  of  amending  V- 
170.  Alternatively,  the  commenter 
offered  that  the  FAA  could  establish  a 
T-route,  in  addition  to  V-17().  that 
would  maintain  appropriate  separation 
from  R-54()2. 

The  FAA  notes  that  amending  V-1 70. 
as  propcjsed,  offers  a  standard 
navigation  cjapability  today, 
independent  of  aircraft  equipage:,  and 
provides  the  greatest  airspace  access 
between  DVL  and  JMS  to  the  largest 
number  of  users.  While  eventually  there 
may  be  airspace  and  navigational 
.service  upgrades  to  this  part  of  the 
country,  such  changes  sJiould  occur  as 
part  of  comprehensive,  structured 
process  and  plan.  For  now,  the  greatest 
level  of  safety  and  efficiency  in  the 
vicinity  of  this  area  that  has  poor  low 
altitude  radar  coverage  and  known 
winter  weather  hazards,  is  to  modify  the 
existing  airway. 

The  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CP’R)  part  71  by 
modifying  V'-17()  between  Devils  Lake, 
ND.  and  Jamestown.  ND,  due  to  the 
airway  overlapping  the  western 
boundary  of  R-5402  when  it  is  active. 

To  retain  the  availability  of  the 
navigation  route  structure  between  DVL 
and  JMS,  V-1 70  is  modified  by 
replacing  the  existing  airway  segment 
with  a  new  segment  containing  a  slight 
dogleg  extending  we.stward  of  the 
current  location.  The  DVL  VOR  187" 
and  JMS  VOR  387"  radials  redefine  the 
new  airway  .segment  and  e.stablish  the 
FARRM  fix  at  the  inter,section  of  the 
radials.  The  FARRM  fix  is  described  as 
'the  intersection  of  those  navigation  aid 
radials  in  the  legal  description. 

Specifically,  the  V-1 70  de.scriplion  is 
amended  by  replacing  the  “Jame.stown, 
ND;”  reference  with  “INT  Devils  Lake 
187°  and  Jamestown,  ND,  337°  radials; 
Jamestown.”  This  modification  to  V- 
170  adds  le.ss  than  three  nautical  miles 
to  the  existing  airway  segment,  ensures 
availability  of  V-1 70  between  DVL  and 
JMS  regardless  of  the  status  of  R-5402, 
reduces  airspace  complexity  in  the  area, 
and  enhances  flight  safety. 

VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9W  dated  Augu.st  8,  2012  and 


effective  September-15.  2012,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  VOR  Federal  Airway  listed  in 
this  dot;ument  would  be  subsequently 
published  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
nece.ssary  to  ker>p  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  I’rocedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
|)rocedure.s  and  air  navigation,  it  is 
certified  that  this  propo.sed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  1.  .Section  106  describes  the 
authority  of  the  FAA  Admini.strator. 
Subtitle  VII,  Aviation  Programs,* 
de.scribes  in  more  detail  the  scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
.Subtitle  Vll,  Part  A,  Subpart  I,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  nece.ssary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  u.se  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority  as 
it  modifies  a  VOR  Federal  airway  in  the 
vicinity  of  Devils  Lake,  ND. 

Environmental  Revi^ 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1  E.  Environmental  Impacts: 
Policies  and  Procedures,  paragraph 
311a.  This  airspace  action  consist  of  a 
modification  of  an  existing  airway  and 
is  not  expected  to  cause  any  potentially 
significant  environmental  impacts, ^and 
no  extraordinary  circumstances  exist 
that  warrant  preparation  of  an 
environmental  a.s.sessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Amendment 

In  consideration  of  die  foregoing,  the 
Federal  Aviation  Administration 
amends  14  (3‘'R  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  ll.S.C.  in(>lg).  40103,  40113, 
40120;  k  g'  IOH54,  24  FK  OSO.'S,  3  ('.FK,  1950- 
191)3  (^oilip.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  FAA  Order  74()().«VV, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 
effective  September  15,  2012,  is 
amended  as  follows: 

Paragraph  f)OlO(a) — Doineslii:  VOR  I'ediiral 
Airways 


V-170  I  Amended  1 

From  Devils  Lake.  Nl);  INT  Devils  Lake 
187"  and  lainestown,  ND,  337”  railials: 
lamestovvii:  Ahttrcleen.  SI);  .Sioux  I’alls,  SD; 
Worthington,  MN;  Fairmont.  MN;  Roi;tiester, 
MN;  Nodine.  MN;  Dells.  Wl;  IN  T  Dells  097” 
and  Badger,  WL  304“  radials;  Badger;  INT 
Badger  121”  and  I’ullman,  Ml.  282”  radials; 
Pullman;  .Salem,  Ml.  From  F>ie,  PA; 

Bradford,  PA;  .Slate  Run,  PA;  Selinsgrove, 

PA;  Ravine,  PA,  IN  F  Ravine  125”  and 
Modena,  PA,  318”  radials;  Modena:  Dupont. 
DF^:  IN  I’  Dupont  223”  and  Andrews.  MD,  080” 
radials;  to  INT  Amlrews  080”  and  Baltimore, 
MD.  185°  radials.  The  airspace  within  R- 
5802  is  excluded. 

Issued  in  Washington,  D(’„  on  December  8, 
2012. 

Gary  A.  Norek, 

Manaf’er,  Airspace  Policy  fr  A  TC.  Procedures 
Croup. 
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BILLING  CODE  4910-1 3-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-2012-1067] 

RIN  1625-AA87 

Security  Zone,  Potomac  and  Anacostia 
Rivers;  Washington,  DC 

agency:  Coast  Cuiard,  DH.S. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  (Juard  is 
establishing  a  temporary  security  zone 


encomp.issing  certain  waters  of  the 
Potomac  River  and  Anacostia  River. 

This  action  is  necessarv  to  safeguard 
persons  and  projierty,  and  previtnt 
terrorist  acts  or  incidents.  This  rule 
prohibits  vessels  and  people  from 
entering  the  security  zone  and  recpiires 
vessels  and  per.sons  in  the  .security  zone 
to  depart  the  security  zone,  unless 
sjiecifically  exempt  under  the 
provisions  in  this  rule  or  granted 
specific  permission  from  the  (',oast 
Guard  (Captain  of  the  Port  Haltiniore. 
DATES:  This  rule  is  effective  from 
january  2B,  21)1.3  until  January  30,  2013. 
ADDRESSES:  Documents  mentioned  in 
this  jireamhle  are  part  of  docket  U.SCXi- 
2012-1007.  To  view  documents 
mentioned  in  this  jireamhle  as  being 
available  in  the  docket,  go  to  http:// 
ww’w'.regiilations.gov.  type  the  docket 
numher  in  the  “.SKARCH”  box  and  click 
“SFARCdl.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  tins 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  .SF., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
exce{)t  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (pie.stions  on  this  rule,  call  or 
email  Mr.  Ronald  L.  Hoiu:k,  at  .Sector 
Baltimore  Waterways  Management 
Division,  ('.oast  Guard;  telephone  410- 
576-2674,  email 

HoiHihi.L.Hoiick^uscg.inil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  {202j  366-9B26. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DH.S  Department  of  Homeland  .Security 

F’R  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

Th(!  (joast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  o|)portunity  to  comment 
jmrsuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  II..S.(’,.  553(b)).  This  provision 
authorizes  an  agency  to  i.s.sue  a  rule 
without  prior  notice  and  opportunity  to 
comment  w’hen  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.(L 
553(b)(B),  the  Oiast  (»uard  finds  that 
good  cause  exists  for  not  jniblishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  it  is 
impractical  and  contrary  to  public 


inlmest  to  delay  the  effef;live  date  of  this 
rule.  The  Goast  Guard  was  unable  to 
publish  a  NPRM  and  hold  a  comment 
period  for  this  rulemaking  due  to  the 
short  time  period  between  event 
planners  notifying  the  Goast  Guard  of 
tin*  event  and  publication  of  this 
security  zone.  As  such,  it  is 
impracticable  to  provide  a  full  comment 
[leriod  due  to  lack  of  time.  Furthermore, 
delaying  the  effective  date  of  this 
security  zone  would  be  contrary  to  the 
public  interest  given  the  high  risk  of 
injury  and  damage  to  the  President,  IJ..S. 
(.’apitol  Building,  high-ranking  United 
.States  officials,  and  the  public. 

I  Inder  5  U..S.G.  553(d)(3),  the  Goast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  the  need  for  immediate 
action,  the  restriction  of  vessel  traffic  is 
necessary  to  protect  life,  jiroperty  and 
the  environment,  therefore,  a  30-day 
notice  period  is  imjiractical.  Delaying 
the  effective  date  wouhl  be  contrary  to 
the  security  zone’s  intended  objectives 
of  protecting  the  President,  U..S.  Capitol 
Building,  high-ranking  United  States 
officials  and  the  |)ublic,  as  it  would 
introduce  vulnerability  to  the  maritime 
safety  and  security  of  the  President,  U..S. 
Capitol  Building  and  high-ranking 
United  .States  officials,  as  well  as  that  of 
the  general  public. 

B.  Basis  and  Purpose 

'I’lie  President  will  address  the  nation 
on  January  29,  2013.  During  this  event, 
a  gathering  of  high-ranking  United 
.States  officials  is  expected  to  take  place 
at  the  U.  S.  ("apitol  Building  in 
Washington,  D(".,  in  clo.se  proximity  to 
navigable  waterways  within  the  Captain 
of  the  Port’s  Area  of  Responsibility. 

The  Coast  (hiard  has  given  each  Coast 
(iuard  Captain  of  the  Port  the  ability  to 
implement  comprehensive  port  security 
reginies  designed  to  .safeguard  human 
life,  vessels,  and  waterfront  facilities 
while  still  sustaining  the  flow  of 
commerce.  The  Captain  of  the  Port 
Baltimore  is  establishing  this  security 
zone  to  protect  the  President,  U.S. 
Capitol  Building,  high-ranking  United 
.States  officials  and  the  public,  mitigate 
potential  terrorist  acts,  and  enhance 
public  and  maritime  safety  and  security 
in  order  to  safeguard  life,  property,  and 
the  environment  on  or  near  the 
navigable  waters. 

C.  Discussion  of  the  Final  Rule 
rhrough  this  regulation,  tbe  Coast 

Guard  will  e.stablish  a  security  zone. 
The  security  zom;  will  be  in  effect  from 
4  p.m.  on  January  29,  2013  until  2  a.m. 
on  January  30,  2013.  The  security  zone 
will  include  all  navigable  waters  of  the 
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I’otomar;  River,  Iroin  shoreline  to 
shoreline,  hounded  on  the  north  l)y  the 
Francis  Scott  Key  (tl.S.  Route  29)  llridge. 
at  mile  113.0,  downstream  to  and 
hounded  on  the  soutii  between  the 
Virginia  shoreline  and  the  District  ot 
(".olumbia  shoreline  along  latitude 
30”50'00"  N,  including  the  waters  of  the 
(leorgetowm  channel  Tidal  Basin;  and 
all  waters  of  the  Anacostia  River,  from 
shoreline  to  shoreline,  bounded  f)n  the 
north  by  the  1 1th  .Street  (I-29.'>)  Bridge 
at  mile  2.1,  downstniam  to  and  bounded 
on  the  south  hy  its  confluence  with  the 
Potomac  River  (datum  NAD  1tt83).  This 
location  is  entirely  within  the  Area  of 
Responsibility  of  the  Captain  of  the  Port 
Baltimore,  as  set  forth  at  33  CFR  3.2.1- 
15. 

This  rule  rerjuires  any  unauthorized 
persons  in  the  regulated  area  at  the  time 
this  security  ztine  is  implemented  to 
immediately  proceed  out  of  the  zone. 
Except  for  ve.ssels  at  berth,  mooring,  or 
at  anchor,  this  rule  temporarily  recpiires 
all  vessels  in  the  designated  security 
zone  as  defined  by  this  rule  to 
immediately  depart  the  .security  zone. 
Entry  into  this  security  zone  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  l^irt 
Baltimore.  li.S.  Coast  Guard  personnel 
wdll  be  provided  to  prevent  the 
movement  of  unauthorized  persons  into 
the  zone.  Federal,  state,  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule.  The  Coast 
Guard  will  issue  Notices  to  Mariners  to 
further  publicize  the  security  zone  and 
notify  the  public  of  changes  in  the  status 
of  the  zone.  .Such  notices  will  continue 
until  the  event  is  complete. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below'  we  summarize  our  analyses 
based  on  the.se  statutes  and  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  afid  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  co.sts  and  benefits  under 
.section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  (Jrder 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Although  this  security  zone 
restricts  vessel  traffic  through  the 
affected  area,  the  effect  of  this  regulation 
will  not  be  significant  due  to  the  limited 
duration  that  the  regulated  area  will  be 


in  efhict.  Given  the  time  of  year  this 
event  is  scheduled,  vessel  traffic  is 
expected  to  b(!  minimal.  In  addition, 
notifications  w'ill  be  maffe  to  the 
maritime  community  so  mariners  may 
adjust  their  [)lans  accordingly. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  II.S.C.  601-612.  as  amended, 
requires  federal  agencies  to  consider  tin; 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  compri.ses  small 
busine.sses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
w'ith  populations  of  less  than  50,000. 

'The  ('.oast  Guard  certifies  under  5  II..S.(',. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  follow'ing 
entities,  some  of  which  might  In;  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  operate  or  transit 
through  or  within  the  security  zone 
during  the  enforctunent  period.  The 
.security  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  The  .security  zone  is 
of  limited  duration.  Although  the 
s(!curity  zone  will  apply  to  the  entire 
width  of  the  Potomac  and  Anacostia 
Rivers,  traffic  may  be  allow'ed  to  pa.ss 
through  the  zone  with  the  permission  of 
the  Gaptain  of  the  Port  Baltimore. 
Additionally,  given  the  time  of  year  this 
event  is  scheduled,  v(;.s.sel  traffic  is 
expected  to  he  minimal.  Before  the 
effective  period,  maritime  advi.sories 
W'ill  be  widely  available  to  the  maritime 
community. 

.7.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Busine.ss  Regulatory  Enforcement 
Fairness  Act  of  1(J96  (Pub.  L.  104—121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  bu.sine.ss, 
organization,  or  governmental 
juri.sdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

.Small  businesses  may  .send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
•  annually  and  rates  each  agency’s 


res|)onsiveness  to  small  business.  If  you 
w'ish  to  comment  on  actions  by 
(iinployees  of  the  Goast  Guard,  call  1- 
888-R'E(;-FA1R  (1-888-734-3247).  The 
Goast  (hiard  will  not  retaliate;  again.st 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  atlion 
of  the  (ioast  Guard. 

4.  (Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Pajierwork  Reduction  Act  of  1995  (44 
ll.S.G.  3.501-3520). 

F).  Eederalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 

I’ederalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relation.ship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
j)ower  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  Uiis  rule  under  that  Order  and 
determined  that  this  ride  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  ('oast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
tNTFORMATION  CONTACT  .section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  w'ithout 
jeopardizing  the  safety  or  .security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U..S.G.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$10(),000,t)()()  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  nde 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwi.se  have 
•  taking  implications  under  Executive 
Grder  12(>30,  (Governmental  Actions  and 
Interference  w'ith  Gonstitutionally 
[Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  .standards 
in  .sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Givil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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10.  Protection  of  Children 

Wo  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
C'hildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Coverninent.^: 

I'his  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Oonsultation  and  (coordination 
with  Indian  Tribal  (Tovernments, 
h(!cause  it  does  not  hav»;  a  suh.stantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (lovernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
(Government  and  Indian  tribes. 

12.  Enerff/  Effects 

This  action  is  not  a  “significant 
energy  action”  under  FGxecutive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

/.7.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  w'e  did  not 
consider  the  use  of  voluntary  con.sensus 
standards. 

14.  Environment 

We  have  analyzed  this  ride  under 
Department  of  Homeland  Security 
ManagenumI  Directive  023-01  and 
(commandant  In.struction  M10475.1D, 
which  guid(!  the  (;oa.st  (Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  i;ategory  of  at:tions  that  do  not 
individually  or  cumulatively  have  a 
significant  eff»;ct  on  the  human 
environment.  This  rule  involves 
establishing  a  temporary  security  zoiu;. 
This  rule  is  categorically  excluihid  from 
further  review  under  paragraph  34{g)  of 
Figun;  2-1  of  the  ('.ommandant 
In.struction.  This  rule  involves 
establishing  a  temporary  .security  zone. 

An  environmental  analysis  checklist 
and  a  categorical  exclusion 
determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  VVe  .seek  any  comments  or 
information  that  may  lead  to  the 
dist;overy  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  (^oast  Guard  amends  33 
GF’R  part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  II.S.O.  1231;  46  U..S.(;. 
ChaiUer  701. 3306,  3703;  50  IJ..S.C.  191.  195; 
33  CFR  1.05-1. 6.04-1, 6.04-6.  and  160.5; 
Pub.  L.  107-295,  116  .Stat.  2064;  IJoparlmont 
ol  Homeland  Security  Ilelogatiou  No.  0170.1. 

■  2.  Add  §  165.T().5-1067  to  n>ad  as 
follows; 

§  1 65.T05-1 067  Security  Zone,  Potomac 
and  Anacostia  Rivers;  Washington,  DC. 

(a)  Location.  The  following  area  is  a 
security  zone: 

(1)  All  waters  of  the  Potomac  River, 
from  shoreline  to  shoreline,  bounded  on 
the  north  by  the  Francis  Scott  Key  (U.S. 
Route  29)  Bridge  at  mile  113.0, 
downstream  to  and  bounded  on  the 
south  between  the  Virginia  shoreline 
and  the  District  of  Columbia  shoreline 
alotjg  latitiule  3H°50'00";N,  including 
the  waters  of  the  Georgetown  Ghannel 
Tidal  Basin;  and 

(2)  All  waters  of  the  Anacostia  River, 
from  shoreline  to  shoreline,  bounderl  tin 
the  north  by  the  11th  Street  (1-295) 
Bridge  at  mile  2.1,  dowmstream  to  and 
bounded  on  the  .south  by  its  confluence 
with  the  Potomac  River.  All  coordinates 
refer  to  datum  NAD  1963. 

(b)  Pegulations.  The  general  security 
zone  regulations  found  in  33  (IFR 
165.33  apply  to  the  security  zone 
created  by  this  temporarv  .section, 
§165.T0.5-1067. 

(1)  All  persons  are  required  to  comply 
with  the  general  regulations  governing 
security  zones  found  in  33  (GFR  165.33. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port 
Baltimore.  Vessels  already  at  berth, 
mooring,  or  anchor  at  the  time  the 
security  zone  is  implemented  do  not 
have  to  dejiart  the  security  zone.  All 
vessels  underw'ay  within  this  .security 
zone  at  the  time  it  is  implemented  are 
to  depart  the  .zone. 

(3)  Persons  desiring  to  transit  the  area 
of  the  security  zone  must  fir.st  obtain 
authorization  from  the  (Gaptain  of  the 
Port  Baltimore  or  his  designated 
repre.sentative.  To  seek  permission  to 
transit  the  area,  the  (Gaptain  of  the  I'ort 
Baltimore  and  his  designated 
rejjie.sentatives  can  be  cojitacted  at 
telephone  number  410-576-2693  or  on 
Marine  Band  Radio,  VHF’-F’M  channel 
16  (156.8  MHz).  The  (Goast  (Guard 


ves.sels  enforcing  this  section  can  be 
contacted  on  Marine  Band  Radio,  VHF- 
FM  channel  16  (156.8  MHz).  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel,  or  other  Federal,  .State,  or  local 
agenc:y  vessel,  by  siren,  radio,  flashing 
light,  or  other  means,  the  operator  of  a 
vessel  shall  proceed  as  directed.  If 
permis.sion  is  granted,  all  persons  and 
vessels  must  comply  with  the 
iustrut;tions  of  the  Captain  of  the  Port 
Baltimore  or  his  designated 
representative  and  proceed  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  while  within  the  zone. 

(4)  Enforcement.  The  U..S.  Coast 
(Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal, 
.State,  and  local  agencies. 

(c)  Definitions.  As  used  in  this 
section: 

Captain  of  the  Port  Baltimore  means 
the  (Gommander,  U..S.  Coast  (Guard 
Sector  Baltimore,  Maryland  or  any  Coa.st 
(Guard  commissioned,  warrant  or  petty 
officer  who  has  been  authorized  by  the 
Captain  of  the  Port  to  act  on  his  behalf. 

Designated  representative  means  any 
(Goast  (Guard  commissioned,  w'arrant,  or 
petty  officer  who  has  been  authorized 
l)y  the  (Gaptain  of  the  Port  Baltimore  to 
assist  in  enforcing  the  security  zone 
de.scribed  in  paragraph  (a)  of  this 
section. 

(d)  Effective  Period.  This  rule  is 
effective  from  4  }).m.  on  January  29, 
2013  until  2  a.m.  on  January  30,  2013. 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  4  p.m.  on  January 
29,  2013  until  2  a.m.  on  January  30, 
2013. 

Dated:  December  16,  2012. 

Kevin  (G.  Kiefer, 

(uiptain,  U.S.  Coast  Ciinrd,  Captain  of  the 
Port  Baltimore. 

IKK  Dec.  2(11:1-00217  Filed  l-H-i:i;  8:45  ani| 

BILLING  CODE  911(>-04-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docket  No.  2010-3] 

Refunds  Under  the  Cable  Statutory 
License 

AGENCY:  (Gopyright  Office,  Library  of 

(Gongress. 

action:  Final  rule. 

SUMMARY:  The  (Gopyright  Office  is 
amending  its  regulations  to  clarify  its 
practices  for  providing  refunds  of  cable 
royalties  under  the  jirovisions  of  the 
.Satellite  Television  Extension  and 
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Localism  Act  of  2010  (“STELA”).  A 
cable  operator  must  pay  royalties  to  and 
file  Statements  of  Account  with  the 
Office  every  six  months  in  order  to  use 
the  statutory  license  that  allows  for  the 
retransmission  of  over-the-air  broadcast 
signals  under  17  LI.S.C.  111.  STELA 
allows  a  cable  operator  to  calculate  its 
royalty  obligation  for  the  carriage  of 
distant  signals  on  a  community-by¬ 
community  basis  for  accounting  periods 
beginning  on  or  after  January  1,  2010, 
instead  of  calculating  its  royalty 
obligation  based  on  the  system  as  a 
whole.  STELA  also  states  that  a  cable 
operator  shall  not  be  subject  to  an 
infringement  action  if  it  used  the 
subscriber  group  methodology  to 
calculate  its  royalty  obligation  in  a 
Statement  filed  prior  to  the  effective 
date  of  STELA.  Although  a  cable 
operator  cannot  be  held  liable  for  using 
the  sub.scriber  group  methodology,  the 
regulation  clarifies  that  a  cable 
operator’s  obligation  to  pay  for  the 
carriage  of  distant  signals  prior  to  the 
effective  date  of  STELA  was  determined 
on  a  system-wide  basis.  Therefore, 
refunds  for  an  overpayment  of  royalty 
fees  on  a  Statement  filed  prior  to  the 
effective  date  of  STELA  will  be  made 
only  when  a  cable  operator  has  satisfied 
its  outstanding  royalty  obligations  (if 
any),  including  the  obligation  to  pay  for 
the  carriage  of  each  distant  signal  on  a 
system-wide  basis. 

DATES:  Effective  Dote:  February  8,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Sandros,  Deputy  General 
Coun.sel,  or  Erik  Bertin,  Attorney 
Advisor,  Copyright  GC/l&R,  P.O.  Box 
70400,  Washington,  DC  20024. 
Telephone:  (202)  707-8380.  Telefax: 
(202)  707-8360.  All  prior  Federal 
Register  notices  and  comments  in  this 
docket  are  available  at  http:// 
www.copyright.gov/docs/stela/ 
comments/index.htinl. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  111  of  the  Copyright  Act 
(“Act”),  Title  17  of  the  United  States 
Code  (“Section  111”),  allows  cable 
operators  to  retransmit  the  performance 
or  display  of  a  work  embodied  in  a 
primary  transmission  made  by  a 
television  or  radio  station  licensed  by 
the  Federal  Communications 
Commission  (“FCC”).  In  order  to  use 
this  statutory  license,  cable  operators 
are  required  to  pay  royalty  fees  to  the 
Copyright  Office  on  a  semi-annual  basis. 
The  Office  invests  these  royalties  in 
United  States  Treasury  securities 
pending  distribution  of  the  funds  to 
tho.se  ixjpyright  owners  who  are  entitled 
to  receive  a  share  of  the  fees.  In  2010, 


(’.ongress  enacted  the  Satellite 
Television  Extension  and  Localism  Act 
of  2010  (“STELA”),  Public  Law  111- 
175,  which  inter  alia  changed  the 
methodology  for  calculating  royalty 
obligations  under  Section  111. 

Generally  speaking,  the  royalty  fee  for 
retransmitting  a  distant  broadcast  signal 
is  based  on  a  percentage  of  the  gross 
receipts  generated  by  a  cable  system. 
Under  the  licensing  framework 
established  by  Congress  in  1976,  cable 
operators  were  required  to  pay  for  every 
distant  broadcast  signal  that  they  carried 
on  their  .system  without  regard  to 
whether  a  particular  signal  was  received 
by  or  made  available  to  all  of  the 
subscribers  within  a  particular 
community.  Cable  operators  often 
referred  to  the  signals  that  subscribers 
could  not  receive  as  “phantom  signals,” 
because  the  operator’s  royalty  obligation 
was  calculated  based  solely  on  the 
number  and  type  of  signals  (e.g.,  local 
vs.  distant  or  permitted  vs.  non- 
permitted)  carried  by  a  cable  system, 
even  if  the  operator  did  not  provide  a 
particular  signal  to  all  of  its  subscribers. 
The  Office  and  the  cable  industry  have 
been  aware  of  this  issue  for  more  than 
25  years,  but  it  did  not  receive 
legislative  attention  until  2010. 

Section  104  of  .STELA  changed  the 
methodology  for  calculating  the  royalty 
fees  that  a  cable  operator  must  pay  in 
order  to  use  the  statutory  licen.se.  The 
royalty  fee  is  based  on  the  communities 
where  a  cable  system  actually  offers 
distant  broadcast  signals,  in.stead  of 
calculating  royalties  based  on  carriage  of 
the  signals  throughout  the  .system  as  a 
whole.  As  a  result,  the  controversy 
surrounding  pliantom  signals  has  been 
eliminated.  .Specifically,  STELA 
amended  Section  111(d)(1)  of  the 
Copyright  Act  to  state  that  if  a  i:ahle 
system  provides  distant  broadcast 
signals  to  some,  but  not  all,  of  the 
subscribers  served  by  that  sy.stem,  the 
gross  receipts  and  distant  signal 
equivalent  values  for  each  signal  may  be 
based  on  the  subscribers  in  those 
communities  where  the  signal  is 
actually  provided.  See  17  U.S.C. 
lll(d)(l)(C)(iii). 

.STELA  also  amended  .Section 
111(d)(1)(D)  to  state  that: 

A  cable  system  that,  on  a  statement 
submitted  before  the  date  of  the  enactment  of 
the  .Satellite  Television  Extension  and 
I.ocalism  Act  of  2010,  computed  its  royalty 
fee  consistent  with  the  methodology  under 
subparagraph  (C)(iii).  or  that  amends  a 
statement  filed  Ixifore  such  date  of  enactment 
to  compute  the  royalty  fee  due  using  such 
methodology,  shall  not  be  subject  tf)  an 
action  for  infringemrmt,  or  eligible  for  any 
royalty  refund  or  offset,  arising  out  of  its  use 
of  such  methodology  on  such  statement. 


In  other  words,  a  cable  operator  cannot 
be  held  liable  for  using  the  subscriber 
group  methodology  to  calculate  its 
royalty  obligation  on  any  Statement  of 
Account  filed  prior  to  the  enactment  of 
.STELA  (including  any  amended 
Statement).*  However,  the  legislation 
makes  clear  that  a  cable  operator  shall 
not  be  entitled  to  any  refund  or  offset 
based  on  the  fact  that  it  used  the 
subscriber  group  methodology  on  a 
Statement  or  amended  Statement  filed 
prior  to  the  date  of  enactment. 

On  October  4,  2010,  the  Office 
published  a  notice  Of  proposed 
rulemaking  and  request  for  comment  on 
a  regulation  that  would  implement 
Section  in(d)(l)(D)  of  the  Copyright 
Act.  See  75  FR  61116.  The  Office 
explained  that  the  proposed  regulation 
would  confirm  that  a  cable  operator’s 
obligation  to  pay  for  the  carriage  of 
distant  signals  prior  to  the  effective  date 
of  .STELA  was  determined  on  a  sy.stem- 
wide  basis.  It  would  also  confirm  that 
the  Office  will  not  issue  refunds  for  a 
.Statement  filed  before  the  2010/1 
accounting  period,  unless  the  cable 
operator  has  sati.sfied  its  outstanding 
royalty  obligations  (if  any),  including 
the  obligation  to  pay  for  the  carriage  of 
distant  signals  on  a  sy.stem-wide  basis. ^ 

The  Office  explained  that  a  number  of 
cable  operators  have  requested  refunds 
for  overpayments  that  they  allegedly 
made  on  Statements  filed  prior  to  the 
enactment  of  STELA.  In  most  cases,  the 
refund  request  was  made  in  response  to 
an  inquiry  from  the  Licensing  Division 
concerning  a  questionable  or  missing 
entry  in  the  operator’s  filing,  such  as 
identifying  a  local  signal  as  a  distant 
signal  for  the  2009/2  accounting  period 
or  an  earlier  accounting  period.-*  In 


'  Although  the  Pre.sident  .signed  .STELA  into  law 
on  May  27,  2010,  the  statute  states  that  the  date  of 
enactment  shall  f)e  di^enied  to  lie  February  27,  2010. 
.See  Public  l.aw  111-17.1,  S  .'t07(n).  124  Stat.  1257 
(M,ay  27,  2010). 

■-'The  Office  is  aware  of  at  lea.st  two  situations 
where  a  cable  operator  initially  calculated  its 
royalty  obligation  using  the  subscriber  group 
method,  and  then  in  response  to  an  inquiry  from 
the  Licensing  Division,  changed  its  Statement  of 
Account  to  calculate  its  royalties  using  the  system- 
wide  method.  The  operator  then  requested  a  rehind 
for  an  oveqiayment  that  was  unrelated  to  the  i.ssue 
of  phantom  signals.  The  Office  issued  a  refund  in 
both  cases,  because  the  amount  paid  on  the  initial 
.Statement  of  Account  exceedeil  the  amount  due  for 
the  phantom  signals. 

^Refund  requests  may  also  originate  with  the 
c:able  system.  The  Office  is  aware  of  at  least  one 
situation  where  a  cable  operator  initiated  and 
submitted  a  timely  formal  amendment  to  its  initial 
2009/2  Statement  of  Account  requesting  a  refund 
before  the  Statement  was  examined  by  the 
Licensing  Division.  However,  in  this  ca.se,  the 
Licensing  Division  is  unable  to  ascertain  whether  a 
refund  is  due  becaii.se  the  operator  used  the 
sulcscriber  group  methodology  in  its  initial  and  its 
amended  filing  .and,  as  a  result,  the  extent  of  the 
royalty  fees  that  the  cable  operator  owerl  for  the 
system-wide  carriage  of  all  signals  is  unclear. 
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those  eases  where  the  operators  used  the 
subscriber  group  methodology  to 
calculate  their  royalty  obligations, 
instead  of  calculating  royalties  on  a 
system-wide  basis,  the  Licensing 
Division  has  declined  to  issue  a  refund 
because  there  appears  to  be  a  balance 
due — rather  than  an  overj)ayment — on 
their  Statements. 

II.  The  Timeliness  of  the  Refund 
Requests 

A.  Comments 

The  Office  received  comments  and 
reply  comments  from  the  National  Cable 
&  Telecommunications  Association 
(“NCTA”)  and  the  Motion  Picture 
Association  of  America,  Inc.,  on  behalf 
of  its  member  companies,  and  other 
producers  and/or  syndicators  of  movies, 
programs,  and  specials  broadcast  l)y 
television  .stations  (collectively,  the 
“Program  Suppliers”).  The  Office  also 
received  reply  comments  from  a  group 
of  Copyright  Owners  who,  like  Program 
Suppliers,  are  the  beneficiaries  of  the 
royalties  collected  under  the  statutory 
license. 

In  their  initial  comments,  the  Program 
Suppliers  asserted  that  mo.st  of  the 
refund  requests  should  be  denied 
because  they  appear  to  be  untimely.  The, 
Copyright  tJwners  expressed  the  .same 
view.  .See  Program  .Suppliers  Comment 
at  .3-4;  Copyright  Owners  Reply  at  1-2. 

The  Office’s  current  n'gulations  state 
that  a  cable  operator  may  request  a 
refund  “before  the  expiration  of  (>()  days 
from  the  last  day  of  the  applicable 
Statement  of  Account  filing  period,  or 
before  the  expiration  of  60  days  from  the 
fiate  of  receipt  at  the  Copyright  Office  of 
the  royalty  payment  that  is  the  subject 
of  the  reque.st,  whichever  time  period  is 
longer.”  37  (>FR  201.17(m)(3)(i).  The 
Program  Suppliers  stated  that  this 
regulation  bars  many  of  the  refund 
requests  at  issue  in  this  proceeding, 
because  the  cable  operators  made  their 
requests  more  than  60  days  after  they 
filed  their  Statements  and  their  royalty 
payments  with  the  Office.  Program 
Suppliers  Comment  at  3—4.  However, 
the  Program  Suppliers  took  a  different 
position  in  their  reply  comments. 
Although  they  urged  the  Office  “to 
continue  to  enforce  [the  60  day]  rule,” 
the  Program  .Suppliers  stated  that  refund 
requests  should  he  permitted  where — as 
here — a  cable  operator  requests  a  refund 
in  response  to  a  communication  from 


^This  group  includes  the  |oint  ,Sport.s  Claimants 
(professional  and  college  sports  programming); 
('.omniercial  Television  Oaimants  (local 
commercial  television  programming);  Devotional 
r;laimants  (religious  television  programming); 
('.anadian  Claimants  (f^anadian  television 
programming);  and  Music  Claimants  (musical 
works  included  in  television  programming). 


the  Licensing  Division,  even  if  that 
request  is  made  more  than  60  days  after 
the  deadline.  Program  .Suppliers  Reply 
at  1,2. 

The  NCTA  expressed  the  same  view. 
Both  the  Program  .Suppliers  and  the 
NCTA  contended  that  the  current 
njgulations  do  not  allow  cable  operators 
to  request  a  refund  when  they  discover 
an  overpayment  in  response  to  a 
communication  from  the  Licensing 
Division,  and  they  asked  the  Office  to 
adopt  a  new  regulation  which  would 
allow  the  Office  to  i.ssue  a  refund  in  this 
situation.  Prf)gram  Suppliers  Rej)ly  at  2- 
4;  NCTA  Reply  at  4. 

B.  Discussion 

The  Program  .Svippliers  an;  correct 
that  a  cable  operator  may  request  a 
refund  under  §  201 .1 7(m)(3)(i)  of  the 
regulations,  provided  that  the  request  is 
made  within  60  days  after  the  operator 
filed  its  .Statement  of  Account  and/or 
royalty  payments  with  the  Office. 
However,  most  of  the  refunds  at  issue  in 
this  proceeding  are  not  governed  by  this 
.section.^  Instead,  they  are  governed  by 
§  201.1 7(m)(3)(vi)  of  the  regulations, 
which  states  that  “[a]  reque.st  fora 
refund  is  not  necessary  when;  the 
Licensing  Division,  during  its 
examination  of  a  .Statement  of  Account 
or  related  document,  discovers  an  error 
that  has  resulted  in  a  royalty 
overpayment.” 

Wlien  the  Office  di.scovers  a 
legitimate  overpayment  in  its 
examination  of  a  Statement  or  amended 
Statement  it  is  required  to  issue  a 
refund,  regardless  of  whether  the  Office 
discovers  the  error  on  its  own  or  in  the 
course  of  its  communication  with  the 
cable  operator.  When  the  Office  i.ssues 
an  inquiry  concerning  a  particular 
.Statement  of  Account,  the  NCTA  noted 
that  the  operator  typically  reviews  that 
Statement  for  errors  and,  if  the  operator 
determines  that  the  royalties  paid  on 
that  .Statement  exceeded  the  amount 
due,  the  operator  may  request  a  refund 
by  filing  a  correctcid  Statement  of 
Account.  The  NCTA  correctly  noted  that 
"the  Office’s  longstanding  practice  has 
been  to  issue  the  appropriate  refund”  in 
this  situation,  “even  though  the  reque.st 
for  such  refund  falls  outside  the  60-day 
window  that  governs  operator-initiated 
refund  requests.”  NCTA  Reply  at  4. 

The  NCTA  contended  that  this 
practice  “is  not  expressly  codified  in  the 
Office’s  rules,”  NCTA  Reply  at  4,  but  in 


^  A.s  discussed  above,  the  Office  is  aware  of  at 
least  one  situation  where  a  cable  operator  requested 
a  refund  on  its  2()0a/2  .Statement  of  Account  before 
the  Statement  was  examined  by  the  Licensing 
Division.  This  reque.st  was  timely  under 
§  201.1 7(m)(3)(i).  because  it  was  ref:eived  within  HO 
days  after  the  last  day  of  the  accounting  period. 


fact,  the  regulations  specifically  state 
that  “the  Licensing  Division  will 
forward  the  royalty  refund  to  the  cable 
system  owner  named  in  the  Statement 
of  Account  Without  regard  to  the  time 
limitations  provided  for  jin 
§  201 .17(ni){3)(i)  of  the  regulations].”  37 
(;KR  201.17(m)(3){vi).  Simply  put,  the 
Program  .Suppliers  and  the  NCTA  have 
asked  the  Office  to  adopt  a  rule  that  is 
already  reflected  in  the  regulations. 

To  be  clear,  there  must  be  a  direct 
relationship  between  the  issues 
identified  in  the  Office’s  inquiry  and  the 
basis  for  the  operator’s  refund  request. 

An  inquiry  from  the  Office  is  not  an 
ojien  invitation  to  revisit  every  entry  in 
every  .Statement  of  Account  that  has 
been  filed  with  the  Office,  and  refunds 
will  not  be  made  if  the  operator 
di.scovers  errors  that  are  unrelated  to  (he 
issues  that  prompted  the  Office’s 
inquiry.  For  example,  if  the  Office 
notified  a  cable  operator  that  it 
apparently  reported  three  local  signals 
as  distant  signals  on  its  2010/1 
.Statement  of  Account,  the  operator  may 
he  entitled  to  a  refund  for  those  three 
signals  under  §  201 .1 7(m)(3)(vi)  of  the 
regulations.  However,  if  the  operator 
determined  that  it  failed  to  identify 
another  distant  station  as  a  significantly 
viewed  station  on  its  2010/1  .Statement 
of  Account  (hence,  considered  to  be  a 
local  station),  or  mistakenly  paid 
royalties  for  another  signal  that  was  not 
carriiid  anywhere  on  the  system,  the 
operator  would  not  be  entitled  to  a 
refund  for  (hose  overpayments  unle.ss  it 
filed  an  amended  Statement  of  Account 
within  the  time  allowed  under 

201.1 7(m)(3)(i)  of  the  regulations. 

III.  Final  Rule 

A.  Comments 

'I’he  Program  Suppliers  and  the 
Ckjpyright  (Owners  did  not  take  a 
position  on  the  proposed  regulation  in 
their  initial  comments.  They  simply 
noted  that  the  refund  requests  appear  to 
be  untimely  and  should  be  denied  on 
that  basis.  However,  the  Program 
.Suppliers  took  an  entirely  different 
position  in  their  reply  i;omments, 
stating  that  the  “propo.sed  Amendment 
to  .Section  201.17(m)  is  unnecessary,” 
and  that  there  is  “no  reason  for  [a]  new 
regulation  regarding  phantom  signals.” 
Program  Suppliers  Reply  at  2. 

While  the  Program  Suppliers  did  not 
explain  the  reason  for  the  change  in 
their  views,  the  NCTA  consistently 
maintained  the  same  position  in  its 
initial  comments  and  reply  comments. 
The  NCTA  contended  that  the  proposed 
rule  ignores  the  “letter  and  spirit”  of  the 
statutory  language  set  forth  in  Section 
111 (d)(i )(D),  a.s  well  as  the  legislative 
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history  for  that  provision.  The  NCTA 
also  contended  that  the  regulation 
would  undermine  the  negotiated 
settlement  between  copyright  owners 
and  cable  operators  that  resolved  the 
longstanding  dispute  over  phantom 
signals.  NCTA  Comment  at  2;  NCTTA 
Reply  at  1,  2. 

Specifically,  the  NCTA  asserted  that 
the  proposed  regulation  “runs  counter 
to  Congress’  clear  intent  to  hold  cable 
operators  harmless  for  their  past  use  of 
the  subscriber  group  methodology,”  and 
that  adopting  this  rule  “would 
effectively  penalize  a  cable  operator  for 
something  Congress  has  expressly 
approved.”  NCTA  Comment  at  2;  NCTA 
Reply  at  3.  The  NCTA  commented  that 
the  regulation  would  prevent  cable 
operators  from  obtaining  a  refund  for  an 
overpayment  on  a  Statement  of  Account 
or  an  amended  Statement  of  Account 
Filed  prior  to  the  effective  date  of 
STELA,  even  if  the  overpayment  “does 
not  arise  from  the  operator’s  use  of 
subscriber  group  or  system-wide 
reporting.”  NCTA  Reply  at  3.  For 
example,  the  NCTA  contended  that  the 
regulation  would  prevent  a  cable 
operator  who  used  the  subscriber  group 
methodology  from  claiming  a  refund 
where  the  operator  incorrectly  reported 
a  local  signal  as  distant  or  mistakenly 
paid  royalties  for  a  signal  that  was  not 
carried  anywhere  on  the  system.  NCTA 
Reply  at  3. 

Finally,  the  NCTA  predicted  that  the 
proposed  rule  will  cause  “confusion” 
regarding  the  treatment  of  phantom 
signals  and  it  will  “reignite  the 
uncertainty  and  controversy”  that  the 
legislation  was  intended  to  resolve. 
NCTA  Comment  at  2;  NCTA  Reply  at  2. 
The  NCTA  explained  that  the 
amendments  to  Section  111  were 
intended  “to  provide  a  permanent 
resolution  of  the  phantom  signal 
controversy”  and  that  the  proposed  rule 
“is  antithetical  to  the  goals  of  closure 
and  certainty  that  are  at  the  heart  of  the 
phantom  signal  settlement.”  NCTA 
Comment  at  4  (emphasis  in  original). 

B.  Discussion 

As  a  general  rule,  the  Office  will  issue 
a  refund  to  a  cable  operator  when  the 
royalty  fees  paid  on  a  particular 
.Statement  of  Account  exceed  the 
amount  due.  The  NCTA  contended  that 
“Section  111(d)(1)(D),  as  amended  by 
STELA,  speaks  for  itself  and  provides 
all  of  the  guidance  needed  for  copyright 
owners,  copyright  users,  and  the  Office 
to  determine  a  cable  operator’s  royalty 
fees  and  to  make  refunds  where 
appropriate.”  NCTA  Reply  at  2.  The 
Office  agrees  with  that  assessment. 

STELA  amended  Section  111(d)(1)(D) 
to  state  that: 


A  cable  system  that,  on  a  statement 
submitted  before  the  date  of  the  enactment  of 
the  Satellite  Television  Extension  and 
Localism  Act  of  2010,  computed  its  royalty 
fee  consi.stent  with  the  methodology  under 
subparagraph  (C)(iii),  or  that  amends  a 
statement  filed  before  such  date  of  enactment 
to  compute  the  royalty  fee  due  using  such 
methodology,  shall  not  lie  subject  to  an 
action  for  infringement,  or  eligible  for  any 
royalty  refund  or  offset,  arising  out  of  its  use 
of  such  methodology  on  such  statement. 

As  the  NCTA  observed,  cable  operators 
cannot  be  held  liable  in  an  infringement 
action  for  using  the  subscriber  group 
methodology  to  calculate  their  royalty 
obligations  on  a  Statement  of  Account 
or  amended  Statement  of  Account  filed 
prior  to  the  enactment  of  STELA.  Nor 
are  they  required  to  recalculate  their 
royalty  obligations  using  the  system- 
wide  methodology  in  order  to  avoid 
liability  for  infringement.  See  NCTA 
Reply  at  2.  However,  Section 
111(d)(1)(D)  makes  it  clear  that  cable 
operators  are  not  entitled  to  any  refunds 
or  offsets  arising  out  of  their  use  of  the 
subscriber  group  methodology  before 
the  enactment  of  STELA.  The  NCTA 
correctly  noted  that  cable  operators  who 
paid  for  phantom  signals  on  a  pre- 
STELA  Statement  of  Account  are 
“expressly  precluded  from  obtaining 
any  benefit  (through  refunds  or  offsets 
to  other  payment  obligations)  by  going 
back  and  revising  their  calculations  to 
use  the  subscriber  group  methodology 
after-the-fact.”  NCTA  Comment  at  3-4. 
Likewise,  cable  operators  cannot  deduct 
the  amount  that  they  paid  for  a  phantom 
signal  prior  to  the  2010/1  accounting 
period  in  order  to  reduce  the  amount 
that  they  owe  on  a  future  Statement  of 
Account.  See  id. 

The  question  presented  in  this 
proceeding  is  whether  the  Office  should 
allow  use  of  the  subscriber  group 
methodology  in  place  of  the  .system- 
wide  methodology  to  determine 
whether  there  is  an  overpayment  or  a 
balance  due  on  Statements  filed  prior  to 
the  effective  date  of  STELA.  The  NCTA 
contended  that  Section  111(d)(1)(D) 
prevents  copyright  owners  from 
bringing  an  infringement  action  against 
a  cable  operator  that  computed  its 
royalty  obligations  using  the  subscriber 
group  methodology,  and  that  this  same 
provision  extinguishes  “all  direct  or 
indirect  claims  that  operators  have 
outstanding  ‘balances’  of  underpaid 
royalties  as  a  result  of  their  using  that 
methodology.”  NCTA  Comment  at  5. 

While  this  is  one  interpretation  of 
Section  111(d)(1)(D),  it  is  not  the  only 
one.  As  the  Office  explained  in  the 
notice  of  proposed  rulemaking,  a  literal 
reading  indicates  that  this  provision 
shields  cable  operators  from  liability  for 


an  infringement  action,  but  it  does  not 
eliminate  the  obligation  to  pay  for  the 
carriage  of  phantom  signals  prior  to  the 
enactment  of  STELA.  Under  the 
licensing  framework  that  predated 
STELA,  cable  operators  were  expected 
to  calculate  their  royalty  obligations  on 
a  system-wide  basis.  If  an  operator 
failed  to  pay  for  a  distant  signal  on  a 
system-wide  basis,  the  Office  would 
notify  the  operator  and  record  the 
balance  due  as  an  outstanding 
obligation.  Until  the  operator  satisfied 
this  royalty  obligation,  the  Office  would 
not  issue  a  refund  for  overpayments 
caused  by  misreporting  a  local  signal  as 
a  distant  signal  or  other  reporting  errors. 
The  Office  has  followed  this  practice  for 
more  than  30  years. 

The  NCTA  contended  that  the’ 
proposed  regulation  “would  effectively 
penalize  cable  operators  who  used  the 
subscriber  group  methodology  on 
statements  of  account  for  accounting 
periods  occurring  prior  to  2010”  and 
that  this  is  contrary  to  “Congress’  clear 
intent  to  hold  cable  operator’s  [sic] 
harmless  for  their  past  use  of  the 
subscriber  group  methodology.”  NCTA 
Comment  at  2;  NCTA  Reply  at  3. 
However,  the  NCTA  has  not  cited  any 
language  in  the  statute  or  the  legislative 
history  that  expressly  overruled  the 
Office’s  longstanding  practice 
concerning  refunds  or  offsets  involving 
payments  for  phantom  signals  in  the 
pre-STELA  period.  Section  111(d)(1)(D) 
simply  states  that  a  cable  operator 
cannot  be  sued  for  infringement  for 
failing  to  calculate  its  royalty  obligation 
using  the  system-wide  methodology  on 
a  Statement  filed  prior  to  the  enactment 
of  STELA.  The  fact  that  Congress 
eliminated  a  cause  of  action  that  could 
have  been  asserted  before  STELA  does 
not  mean  that  the  obligation  to  use  the 
system-wide  methodology  did  not  exist 
or  that  Congress  retroactively  eliminated 
that  obligation  prior  to  the  2010/1 
accounting  period.  Nor  does  it  mean 
that  a  cable  operator  should  be  able  to 
pocket  the  difference  if  using  the 
subscriber  group  method,  rather  than 
the  system-wide  method,  resulted  in  an 
overpayment  for  accounting  periods 
prior  to  2010/1.  Indeed,  the  statute 
specifically  states  that  refunds  or  offsets 
arising  out  of  the  cable  operators’  use  of 
the  subscriber  group  methodology  prior 
to  the  effective  date  of  STELA  are  not 
permitted. 

The  NCTA  contended  that  the 
propo.sed  rule  would  prevent  a  cable 
operator  from  obtaining  a  refund  or 
offset,  even  if  the  overpayment  “does 
not  arise  from  the  operator’s  use  of 
subscriber  group  or  system-wide 
reporting.”  NCTA  Reply  at  3.  In  other 
words,  if  the  cable  operator  would 
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otherwise  be  entitled  to  a  refund  or 
offset*’ — but  for  the  fact  that  it 
calculated  its  royalty  obligation  using 
the  sub.scriber  group  method  rather  than 
the  svstem-wide  method,  and  as  a 
result,  underpaid  the  royalties  due 
under  the  svstem-wide  method — then 
the  operator  is  not  entitled  to  a  refund 
or  offset  unrler  Section  111(d)(1)(D). 

That  is  indeed  the  effect  of  the 
regulation. 

enable  operators  pr(?sumably  use  the 
subscriber  group  method,  becau.se  it 
hnvers  the  amount  of  royalties  owed 
under  the  statutory  license.  Indeed,  in 
most  of  the  refund  rtiqnests  at  issue  in 
this  proceeding,  tlie  amount  owed  on 
the  Statement  of  Account  would  be 
higher  if  the  cable  operator  used  the 
system-wide  method  in.stead  of  the 
subscriber  group  method  to  calculate  its 
royalty  obligation.  In  such  ca.ses,  the 
operators  an;  not  entitled  to  a  refund  or 
offset,  because  the  overpayments 
purportedly  shown  on  their  Statements 
of  Account  would  not  have  occurred  but 
for  tbe  fact  that  they  calculat(;d  their 
royalty  obligation  using  the  subscriber 
group  method  rather  than  th<;  .system- 
wide  method,  whit:h  was  the 
methodology  in  effect  when  the 
Statements  wen;  filed. 

The  NOTA  contended  that  the 
proposed  rule  is  inconsistent  with  the 
legislative  history  for  the  amendment  to 
.Section  111(d)(1)(D),  but  the  quotes  that 
the  N(!TA  cited  from  the  congressional 
debate  do  not  support  this  view.  At  best, 
tb(;se  (juot(;.s  merely  indicate  that 
stakeholders  di.sagre»;d  over  whether  a 
cable  operator  should  be  required  to  pay 
for  phantom  signals  and  that  the 
legislation  was  intended  to  re.solve  that 
longstanding  dispute.  The  NCTA  offered 
no  language  from  the  congressional 
d(;bate  indicating  that  Congress 
intended  to  change  the  method  that 
.sliould  b«;  n.sed  to  calculate  royalty 
obligations  on  Statements  filed  before 
the  date  of  enactment.  Nor  is  th<;re  any 
indication  that  (Congress  intended  to 
overrule  the  Office's  longstanding 
practice  of  declining  to  issue  refunds  or 
offsets  to  cable  operators  who  failed  to 
pay  for  phantom  signals. 

Finally,  the  NCTA  contended  that  the 
propo.sed  ride  will  cau.se  “confusion 
and  uncertainty”  regarding  the 
treatment  of  pbantom  signals.  NCTA 
Reply  at  2.  However,  the  NCTA 
acknowledged  that  tlie  instances  where 
a  cable  operator  used  the  subscriber 
group  metbodology  and  subsequently 
requested  a  refund  “an;  relatively  rare,” 


'■As  the  NCTA  observed,  an  0|><!rator  might  Im; 
entitled  Iti  a  refund  if  it  incorrectly  reported  a  li>cal 
signal  as  distant  or  inistakenlv  paid  royalties  for  a 
signal  that  was  not  carried  anywhere*  on  the  system. 
Hff!  N(  ri'A  Keplv  at  3. 


NCTA  Comment  at  1  n..'l,  and  in  fact,  it 
providi;d  only  out;  ttxamplt;  of  alleged 
“confusion  and  delay”  in  its  comments. 
Specifically,  the  NCTA  predicted  that 
the  proposed  rule  would  create 
uncertainty  for  .Statetm;nts  of  Account 
filed  for  the  second  accounting  period  of 
2010,  because  “those  statements  wi;re 
not  due  until  after  the  effective  date  of 
STELA,  but  in  some  cases  were  filed 
bttfon;  that  dale."  NCTA  Reply  at  2.  n.l. 
In  fat:t,  the  Office  did  not  receivt;  any 
.Statements  of  Account  for  the  2010/2 
accounting  period  before  the  effetdive 
date  of  STELA,  so  the  regulation  will 
not  caiist;  any  delay  in  connection  with 
those  Statements.^  Moreover,  the 
proposed  rule  draws  a  bright  line  that 
eliminates  any  confusion.  Refunds  on 
.Statements  of  Account  filed  prior  to  the 
2010/1  accounting  period  are  ba.sed 
upon  calculations  of  royally  obligations 
under  the  methodology  that  attributed 
carriage  of  a  signal  throughout  the  cable 
.system  rather  than.on  the  revised 
methodology  adopted  under  .STELA  that 
requires  calculations  to  be  made  ba.sed 
on  carriage  of  signals  within  discrete 
communities. 

List  of  Subjects  in  87  CFR  Part  201 

Copyright,  Cen<;ral  provisions. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  anu;nds  jtart  201  of  .17 
(iFR  as  follows: 

PART  201— GENERAL  PROVISIONS 

■  1 .  The  authority  citation  for  part  201 
t:ontinues  to  read  as  follows; 

Authority:  17  t  J..S.(;.  702. 

■  2.  Amend  §  201 .1 7  by  redesignating 
paragraphs  (m)(l)  through  (4)  as 
paragraphs  (m)(2)  through  (5)  and 
adding  a  new  paragraph  (m)(l)  to  read 
as  follows: 

§  201 .17  Statements  of  Account  covering 
compulsory  licenses  for  secondary 
transmissions  by  cable  systems. 

*  *  *  *  Hr 

(m)  *  *  * 

(1)  Royalty  fee  obligations  under  17 
I  I..S.C..  Ill  prior  to  the  effective  date  of 
the  .Satellite  Television  Extension  and 
Localism  Act  of  2010,  Public  Law  111- 
17.'i,  are  determined  based  on  trarriage  of 
each  distant  signal  on  a  .system-wide 
basis.  Refunds  for  an  overpayment  of 
royalty  fttes  for  an  accounting  period 
prior  to  January  1, 2010,  shall  be  made 
only  when  all  outstanding  royalty  fee 
obligations  have  been  met,  including 


^  As  (lisciissnd  abov'f!.  .STKI.A  is  liffoctivn  as  ol 
Kfthruary  27,  2010,  I'hv  2010/2  accxninling  pariod 
ondod  on  OKonnibor  31, 2010,  and  Staloinents  of 
Account  lor  that  period  were  due  on  March  I-.  2011. 


those  for  carriagt;  of  each  di.stant  signal 
on  a  system-widt;  basis. 
***** 

I)aU;il;  Soplenibor  21,  2012. 

Maria  A.  Pallantc, 

Hegisltir  of  Coijyiights. 

Approved  by: 
lames  H.  Billington, 

The  l.ihrarian  of  (k)nf’ivss. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
[FRL-9767-5] 

Notice  of  Approval  of  Clean  Air  Act 
Outer  Continental  Shelf  Minor  Source/ 
Title  V  Minor  Permit  Modification 
Issued  to  Shell  Offshore,  Inc.  for  the 
Kulluk  Conical  Drilling  Unit 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 

ACTION:  Notice  of  final  action. 

SUMMARY:  This  notice  announces  that 
EPA  Region  10  has  issmid  a  final 
decision  granting  Shell  Offshore  Inc.'s 
(“Shell”)  request  for  minor 
modifications  of  Clean  Air  Act  Outer 
(Continental  .Shelf  (“OCC.S")  Minor 
Source/Title  V  Permit  No. 

RlOOC.SOilOOO  (“permits”).  The  permits 
authorize  air  emissions  associated  with 
.Sh(;ll’s  ojieration  of  the  Kulluk  Conical 
Drilling  Unit  (“Kulluk”)  in  (he  Beaufort 
.S(;a  to  condiu:t  exploratory  oil  and  gas 
drilling. 

DATES:  lanuary  0,  2013. 

ADDRESSES:  The  documents  relevant  to 
the  above-referenced  permits  are 
available  for  public  inspection  during 
normal  business  hours  at  tin;  following 
addre.ss:  U.S.  Environmental  I’rotection 
Agency,  Region  10,  1200  Sixth  Avenue, 
Suite  000.  AWT-107,  .Seattle,  WA 
08101.  To  arrange  for  viewing  of  the.se 
documents,  call  Natasha  Creaves  at 
(20b)  .'j.'j3-7079. 

FOR  FURTHER  INFORMATION  CONTACT: 

Natasha  Creaves,  Office  of  Air  Waste 
and  Toxics,  U..S,  Environmental 
Protection  Agency,  Region  10,  1200  bth 
Avenue,  .Suite  000,  A\VT-107,  .Seattle, 
WA  08101. 

SUPPLEMENTARY  INFORMATION:  EPA 

Region  10  issued  a  final  tlecision  on  the 
minor  modifications  of  the  permits  on 
.September  28,  2012.  The  modified 
permits  also  became  effective  on  that 
date,  and  the  30-day  period  provided  by 
40  (CFR  71.1 1(1)  to  file  with  the 
Environmental  Appeals  Board  (“EAB”) 
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I  a  petition  to  review  the  minor 

modifications  of  the  permits  ended  on 
October  29,  2012.  Pursuant  to  seOion 
307(b)(1)  of  the  Clean  Air  Act,  42  U.S.C. 
7607(b)(1),  judiinal  review  of  these  final 
permit  decisions,  to  the  extent  it  is 
available,  may  be  sought  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
within  60  days  of  january  9,  2013. 

On  April  12,  2012,  EPA  issued  a  final 
decision  on  the  permits  which  authorize 
air  emissions  from  Shell’s  operation  of 
the  Kulluk  in  the  Beaufort  Sea  to 
conduct  exploratory  drilling.  Shell 
submitted  an  application  to  EPA  Region 
10  requesting  minor  modifications  of 
the  permits  on  )idy  5,  2012.  EPA  Region 
10  reviewed  and  issued  the  requested 
minor  modifications  of  the  permits  on 
September  28,  2012. 

All  conditions  of  the  Kidluk  permit, 
i.ssued  by  EPA  on  September  28,  2012, 
are  final  and  effective. 

Dated:  November  6,  2012. 

Kate  Kelly, 

Dimctor,  Office  of  Air.  Waste  S-  Toxics,  flexion 
10. 

IKK  Uoc:.  2012-.11B4‘)  Filed  1-8-13;  H:4.5  am| 

BILLING  CODE  656&-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 2-0702;  FRL-9766-7] 

Determination  of  Attainment  for  the 
San  Francisco  Bay  Area 
Nonattainment  Area  for  the  2006  Fine 
Particle  Standard;  California; 
Determination  Regarding  Applicability 
of  Clean  Air  Act  Requirements 

agency;  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
determine  that  the  San  Francisco  Bay 
Area  nonattainmeni  area  in  California 
has  attained  the  2006  24-hour  fine 
particle  (PM2  s)  National  Ambient  Air 
Quality  Standard  (NAAQS).  This 
determination  is  based  upon  complete, 
quality-assured,  and  certified  ambient 
air  monitoring  data  showing  that  this 
area  has  monitored  attainment  of  the 
2006  24-hour  PM2  5  NAAQS  ha.sed  on 
the  2009-2011  monitoring  period.  Ba.sed 
on  the  above  determination,  the 
requirements  for  tliis  area  to  submit  an 
attainment  demonstration,  together  with 
reasonably  available  control  measures 
(RACM),  a  reasonable  further  progress 
(RFP)  plan,  and  contingency  measures 
for  failure  to  meet  RFP  and  attainment 
deadlines  are  suspended  for  so  long  as 


the  area  continues  to  attain  the  2006  24- 
hour  PM2 1  NAAQS. 

DATES:  This  rule  is  effective  on  February 
8,2013. 

ADDRESSES:  EPA  has  established  docket 
number  EPA-R09-OAR-201 2-0782  for 
this  action.  Generally,  documents  in  the 
docket  for  this  action  are  available 
electronically  at  www.regulalions.gov 
and  in  hard  copy  at  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
(California.  While  all  documents  in  the 
docket  are  listed  at 

www.reguIations.gov,  some  information 
may  be  publicly  available  only  at  the 
hard  copy  location  (e.g.,  copyrighted 
material,  large  maps,  multi-volume 
reports),  and  some  may  not  be  publicly 
available  in  either  location  (e.g.. 
Confidential  Business  Information).  To 
inspect  the  hard  copy  materials,  please 
schedule  an  appointment  during  normal 
business  hours  with  the  contact  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ungvarsky,  (415)  972-3963,  or  by  email 
at  ungvarsk Y.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Tbroughout  this  document,  wherever 
“we",  “us”  or  “our”  are  used,  we  mean 
EPA. 

Table  of  Contents 

I.  Simimary  of  Proposed  Action 

II.  Public  (Comments  and  F.PA  Responses 

III.  liPA's  Final  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Summary  of  Proposed  Action 

On  October  29,  2012  (77  FR  65521), 
EPA  proposed  to  determine  that  the  San 
Francisco  Bay  Area  nonattaininmit  area' 
has  attained  the  2006  24-hour  NAAQ.S  '-^ 
for  fine  particles  (generally  referring  to. 
particles  less  than  or  equal  to  2.5 
micrometers  in  diameter,  PM2  s). 

In  our  propo.sed  rule,  we  explained 
how  EPA  makes  an  attainment 
determination  for  the  2006  24-hour 
PM2.S  NAAQS  by  reference  to  complete, 
quality-assured  data  gathered  at  State 
and  Local  Air  Monitoring  Stations 
(SLAMS)  and  entered  into  EPA's  Air 
Quality  System  (AQ.S)  database  and  by 
reference  to  40  CFR  50.13  (“National 
primary  and  secondary  ambient  air 
quality  standards  for  PM22i  ”)  and 
appendix  N  to  (40  CFR|  part  50 


'  I'tu!  Sail  Francisco  Bay  Area  l’M2  s 
nunattainniRnt  area  includos  soutliorn  .Sonoma, 
Napa.  Marin.  Contra  (;osta,  .San  Franci.sco. 
Alamoila,  .San  Maloo.  .Santa  Clara  and  llm  wostorn 
part  of  .Solano  connlios. 

^  'Fho  2I)()I>  24-lioin  PM^  ^  NAAQ.S  is  '.Vi 
niicrf)grains  per  cnliic  meter  (pg/ni  ’).  baseil  on  a  3- 
vear  average  of  the  UHlh  percentile  of  24-hoiir 
concent  rations. 


(“Interpretation  of  the  National  Ambient 
Air  Quality  Standards  for  PM2  5”).  EPA 
proposed  the  determination  of 
attainment  for  the  San  Francisco  Bay 
Area  ba.sed  upon  a  review  of  the 
monitoring  network  operated  by  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMU)  and  the  data  collected  at  the 
10  monitoring  sites  operating  during  the 
most  recent  complete  three-year  period 
(i.e.,  2009  to  2011).  Ba.sed  on  this 
review,  EPA  found  that  complete, 
quality-a.s.sured  and  certified  data  for  the 
San  Franci.sco  Bay  Area  showed  that  the 
24-hour  design  value  for  the  2009-2011 
period  was  equal  to  or  less  than  35 
p/m '  at  all  of  the  monitor  sites.  See  the 
data  summary  table  on  page  65523  of 
the  October  29,  2012  proposed  rule.  We 
also  noted  that  preliminary  data 
available  in  AQS  for  2012  indicates  that 
the  San  Franci.sco  Bay  Area  continues  to 
attain  the  NAAQS. 

In  our  proposed  rule,  ba.sed  on  the 
proposed  determination  of  attainment, 
we  al.so  propo.sed  to  apply  EPA’s  Clean 
Data  Policy  to  the  2006  PMz  .s  NAAQS 
and  thereby  suspend  the  requirements 
for  this  area  to  submit  an  attainment 
demon.stration,  associated  reasonably 
available  control  measures  (RACM),  a 
reasonable  further  progress  (RFP)  plan, 
and  contingency  measures  for  .so  long  as 
the  area  continues  to  attain  the  2006  24- 
hour  PM2  5  NAAQS.  See  pages  65524- 
65525  of  our  October  29,  2012  proposed 
rule.  In  proposing  to  apply  the  Clean 
Data  Policy  to  the  2006  PMi.s  NAAQ.S, 
we  explained  how  we  are  applying  the 
same  statutory  interpretation  with 
respect  to  the  implications  of  clean  data 
determinations  that  the  Agency  has  long 
applied  in  regulations  for  the  1997  8- 
hour  ozone  and  PM;;  5  NAAQS  and  in 
individual  rulemakings  for  the  1-hour 
ozone.  PM  10  and  lead  NAAQS. 

Plea.se  see  the  October  29,  2012 
proposed  rule  for  more  detailed 
information  concerning  the  PMj  s 
NAAQ.S,  designations  of  PM2  5 
nonattainment  areas,  the  regulatory 
basis  for  determining  attainment  of  the 
NAAQ.S.  BAAQMD’s  PM2  5  monitoring 
network,  EPA’s  review  and  evaluation 
of  the  data,  and  the  rationale  and 
implications  for  application  of  the  Clean 
Data  Policy  to  the  2006  PM2  s  NAAQS. 

II.  Public  Comments  and  EPA 
Responses 

EPA’s  propo.sed  rule  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  no  comments. 

III.  EPA’s  Final  Action 

For  the  reasons  provided  in  the 
proposed  rule  and  summarized  herein, 
EPA  is  t.aking  final  action  to  determine 
that  the  San  Francisco  Bay  Area 
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nonaOainment  area  in  California  has 
attained  the  2008  24-hour  ^  NAAQS 
based  on  the  most  recent  three  years  of 
coinplete,  quality-assured,  and  certified 
data  in  AQ.S  for  2009-2011.  Preliminary 
data  available  in  AQS  for  2012  show 
that  this  area  c;ontinues  to  attain  the 
standard. 

KPA  is  also  taking  final  action,  based 
on  the  above  determination  of 
attainment,  to  suspend  the  recpiirements 
for  the  .San  Francisco  Hay  Anui 
nonattainment  area  to  submit  an 
attainment  demonstration  and 
a.ssociatcnl  KA(iM.  a  RFP  plan, 
contingency  measures,  and  any  other 
planning  SlPs  related  to  attainment  of 
the  2000  PMj  -s  NAAQS  for  so  long  as 
the  ar<;a  ct)ntinues  to  attain  the  200t> 

PMi  <i  NAAQS.  FPA’s  final  action  is 
consistent  and  in  keeping  with  its  long- 
held  interj)retation  of  C.AA 
requirements,  as  well  as  with  FPA’s 
regulations  for  similar  fleterminations 
for  ozone  (see  40  ('-FK  .'>1.918)  and  the 
1997  fine  particulatd  matter  standards 
(.see  40  CFR  .'11.1004(c)). 

Today’s  final  action  does  not 
constitute  a  redesignation  of  the  .San 
Franci.sco  Hay  Area  nonat)ainment  area 
to  attainment  for  the  2000)  24-hour  PMi  s 
NAAQ.S  under  CAA  section  107(d)(3) 
because  we  have  not  yet  a|)proved  a 
maintenance  plan  for  the  San  Franci.sco 
Bay  Area  nonattainment  area  as  meeting 
the  requirements  of  section  17.'>A  of  the 
('AA  or  determined  that  the  area  has 
met  the  other  (lAA  requirements  for 
redesignation.  The  classification  and 
designation  status  in  40  CFR  part  81 
remain  nonattainment  for  this  area  until 
such  time  as  FPA  determines  that 
(California  has  met  the  CAA 
requirements  for  redesignating  the  San 
Francisco  Bay  Area  nonattainment  area 
to  attainment. 

If  the  San  Francisco  Bay  Area 
nonattainment  area  continues  to 
monitor  attainment  of  the  2000  PM^  s 
NAAQS,  the  requirements  for  the  area  to 
submit  an  attainment  demonstration 
and  associated  RA(CM,  a  RFP  plan, 
contingency  measures,  and  any  other 
planning  requirements  related  to 
attainment  of  the  2000  PM?  5  NAAQS 
will  remain  suspended.  If  after  today’s 
action  EPA  subsequently  determines, 
after  notice-and-comment  rulemaking  in 
the  Federal  Register,  that  the  anja  has 
violated  t)ie  2000  PM?  5  NAAQS,  tlie 
basis  for  the  suspension  of  the 
attainment  planning  requirements  for 
the  area  would  no  longer  oxi.st,  and  the 
area  would  thereafter  have  to  adtlress 
such  re(juirements. 


IV^  Statutoi\  and  Executive  Order 
Reviews 

This  final  action  makes  a 
determination  of  attainment  based  on 
air  quality  and  suspends  certain  fedciral 
re(juirements.  and  thus,  this  action 
would  not  impose  additional 
retpiirements  beyond  tho.se  imposed  by 
state  law.  IT)r  this  rea.son,  the  final 
action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.58  FR  .5173.5, 
October  4,  1993); 

,  •  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Pa|)erwork  Reduction  Act  (44 
IJ..S.(:.  3.501  at  seq.): 

•  Is  certified  as  not  having  a 
signific.ant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
IJ.S.C.  001  ef  saq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  descrilxid 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  sjxicified  in  Executive 
Order  13132  (04  FR  43255,  Augu.st  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  ba.sed  on  health  or 
.safety  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28355,  May  22.  2001); 

•  Is  not  subject  to  requirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199.5  (15  IJ..S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsi.stent  with  the  OAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address 
disproportionate  human  health  or 
environmental  effects  with  practical, 
appropriate,  and  legally  permissible 
methods  under  Fixecutive  Order  12898 
(59  FR  7029,  February  10,  1994). 

In  addition,  this  final  action  does  not 
have  tribal  implications  as  specified  by 
Eixecutive  Order  13175  (05  FR  07249, 
November  9,  2000),  becau.se  the  SIP 
obligations  di.scussed  herein  do  not 
apply  to  Indian  Tribes,  and  thus  this 
action  wdll  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  ("ongressional  Review  Act.  5 
IJ.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1990,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  mu.st 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  Hou.se  of  the 
(Jongress  and  to  the  (Comptroller  Ceneral 
of  the  United  .States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  l)..S.  Hou.se  of  Repre.sentativos,  and 
the  (Comptroller  General  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  00  days  after  it 
is  pid)lished  in  the  Federal  Register. 

This  action  is  not  a  "major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  .section  307(b)(1)  of  the  CAA, 
|)etitiuns  for  judicial  review  of  this 
action  must  be  filed  in  the  United  .States 
(Court  of  Appeals  for  the  appropriate 
circuit  by  March  11,  2013.  Filing  a 
petition  for  recr)nsideralion  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purj)t)ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  jjostpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (.See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Particidate  matter.  Nitrogen 
oxides,  Sulfur  oxides.  Reporting  and 
recordkeeping  requirements. 

Dated:  Decemlier  18,  2012. 
fared  Blumenfeld, 
nufiionnl  Administrator,  liogion  IX. 

Part  52,  Chapter  1,  Title  40  of  the  (Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  c.itation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  II.S.(C.  7401  ef  snq. 

Subpart  F — California 

■  2.  .Section  52.247  is  added  to  read  as 
follows; 

§  52.247  Control  Strategy  and  regulations: 
Fine  Particle  Matter. 

(a)  Dotnrmination  of  Attainment: 
Effective  February  8.  2013,  EPA  has 
determined  that,  based  on  2009  to  2011 
ambient  air  quality  data,  the  San 
Francisco  Bay  Area  PM?  .s 
nonattainment  area  has  attained  the 
2000  24-hour  PM?  s  NAAQS.  This 
determination  susjiends  the 
requirements  for  this  area  to  submit  an 
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attainment  demonstration,  associated  the  2006  24-hour  PM2.5  NAAQS.  If  ERA 
reasonably  available  control  measures,  a  determines,  after  notice-and-comment 
reasonable  further  progress  plan,  rulemaking,  that  this  area  no  longer 

contingency  measures,  and  other  meets  the  2006  5  NAAQS,  the 

planning  SIRs  related  to  attainment  for  corresponding  determination  of 
as  long  as  this  area  continues  to  attain 


1 


attainment  for  that  area  shall  be 
withdrawn. 

(b)  [Reserved] 

IFR  Dot..  20n-0m7()  Kited  1-H-lS;  8:45  am 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  906 

[Doc.  No.  AMS-FV-1 2-0038;  FV12-906-1 
PRJ 

Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  .Service, 
USIJA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  propo.sed  rule  would 
increa.se  the  as.sessment  rate  trstablished 
for  the  Texas  Valley  Citrus  C'.omniittee 
{Committee)  for  the  2012-1.3  and 
subsequent  fiscal  periods  from  .$0. 1 4  to 
.$0.10  per  7/10-hushel  carton  or 
ecpiivalent  of  oranges  and  grapefruit 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lowt;r  Rio 
Grande  Valley  in  Texas  (order). 
Asse.s.smenls  upon  orange  and  gra[)efruil 
handlers  are  used  by  the  Committee  to 
fund  reasonable  and  necessary  expenses 
of  the  program.  The  fi.scal  period  begins 
AugiKst  1  and  ends  July  31.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  he  rec;eiv(;d  by 
January  22,  2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  WTitfen  comments 
concerning  this  ride.  Comments  must  he 
sent  to  tlie  Docket  Clerk,  Marketing 
Order  and  Agreement  Division.  Fruit 
and  Vegetable  Program,  AMS,  USDA, 
1400  Independence  Avenue  .SW.,  STOP 
0237,  Washington,  DC  202.'>0-0237;  Fax; 
(202)  720— H93B;  or  Internet:  htlp:// 
H’wn'.reguJations.gov.  Comments  should 
reference  the  document  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  he  viewed  at: 


http ;/ / ivinv. rogulo tions.gov.  All 
comments  submitted  in  response  to  this 
rule  will  be  included  in  the  record  and 
will  be  made  available  to  the  public. 
Please  be  advised  that  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  be  made  public  on  thi; 
Internet  at  the  address  provided  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Jamieson,  Marketing  Specialist  or 
(Hiristian  D.  Nissen,  Regional  Director, 
.Southeast  Marketing  Field  Office, 
Marketing  Order  and  Agreement 
Division,  Fruit  and  Vegetable  Program, 
AMS,  lISr3A;  Telephone:  (803)  324- 
337.$,  Fax:  (863)  32.S-8793.  or  Email: 
Doris. faniioson®ains.iis(io. gov  or 
(ihristian.Nisst'n@ams.us(ia.gov. 

.Small  businesses  may  rixpiest 
information  on  complying  with  this 
regulation  by  contacting  l.aurel  May, 
Marketing  Order  and  Agreement 
Division,  I’ruit  and  Vegetal]!!!  Program, 
AMS,  IJ.SDA,  1400  Independence 
Avenue  .SW.,  .STOP  0237,  Washington, 
DC  202.$0-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  Email: 
Ijiurcl.May'@ams.uscia.gov. 
SUPPLEMENTARY  INFORMATION:  I'll  is 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906,  as 
amended  (7  CFR  jiart  906),  regulating 
the  handling  of  oranges  and  grapefruit 
grow'u  in  the  Low'er  Rio  Grande  Vayey 
in  Texas,  hereinafter  referred  to  as  the 
“order.”  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  propo.sed  rule  in 
conformance  w'ith  Executive  Order 
1 2866. 

This  jiroposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Linder  the  marketing 
order  now'  in  effect,  orange  and 
grajiefruit  handlers  are  suhjeO  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
as.sessment  rate  as  pro|)o.sed  herein 
would  he  applicable  to  all  asse.ssable 
oranges  and  grapefruit  beginning  on 
August  1,  2012,  and  continue  until 
amended,  suspended,  or  terminated. 

The  Act  provides  that  administrative 
proceedings  must  h»!  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
W'ith  II.SDA  a  petition  stating  that  the 


order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  ordfir  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  .Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  w'ould  rule  on  the 
petition.  The  Act  provides  that  the 
di.strict  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  husine.ss,  has  jurisdiction  to 
review  USDA’s  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Gonnuittee  for  the  2012-13  and 
sub.sequent  fiscal  periods  from  $0.14  to 
.$0.16  per  7/10-bushel  carton  or 
equivalent  of  oranges  and  grapefruit 
handled. 

'J'he  I’exas  orange  and  grapefruit 
marketing  order  provides  authority  for 
the  Gommittee,  wdth  the  approval  of 
U.SDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  asse.ssments  from 
handlers  to  adniini.stiir  the  jirogram.  The 
members  of  the  Gommittiie  are 
producers  and  handlers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  w'ith  the  ('ommitteii’s  needs  and 
W'ith  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
liosition  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
disf:ussed  in  a  public  meeting.  Thus,  all 
directlv  affected  piir.sons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2011-12  and  subsequent  fiscal 
periods,  the  Gommittee  recommended, 
and  U.SDA  approved,  an  assessment  rate 
that  would  continue  in  efhict  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  rficommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Gommittee  met  on  June  2012, 
and  unanimously  recommended  2012— 
13  expenditures  of  $1 ,340, 800  and  an 
assessnuiiil  rate  of  .$0.16  per  7/ 10-bushel 
carton  or  equivalent  of  oranges  and 
grapefruit  handled.  In  comparison,  last 
year’s  budgeted  expenditures  were 
$1,273, .537.  The  a.sses.sment  rate  of  $0.16 
is  .$0.02  higher  than  the  rate  currently  in 
effect.  The  increased  assessment  rate 
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should  generate  sufficient  income  to 
cover  anticipated  expenses,  including 
an  increase  in  advertising  and 
promotion,  as  well  as  allow  the 
Committee  to  replenish  funds  in  its 
reserves. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2012-13  fiscal  period  include  $575,000 
for  promotion;  $489,500  for  the  Mexican 
friiit  fly  control  program;  and  $243,000 
for  management,  administration,  and 
compliance.  Budgeted  expenses  for 
these  items  in  2011-12  were  .$425,000, 
$584,500,  and  $250,737,  respectively. 

The  assessment  rate  recoiUFuended  by 
the  (Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Texas  oranges  and 
grap(*fruit.  Orange  and  grapefruit 
shipments  for  the  2012-13  fiscal  period 
are  e.stimated  at  8.5  million  7/10-hushel 
cartons  or  equivalent,  w’hich  should 
provide  $1,380,000  in  assessment 
income.  Income  derived  from  handler 
assessments  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
(currently  $78,090)  would  be  kept 
within  the  maximum  permitted  by  the 
order  (approximately  one  fiscal  period’s 
expenses  as  stated  in  §908.35). 

The  propo.sed  a.s.sessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
IJSDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
he  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  a.ssessment  rate.  'Flm 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
IISDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
IISDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee’s  2012-13  budget  and  those 
for  subsecpient  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  USD  A. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  801-812),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly, 


AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpo.se  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  .such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  i.ssued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  170 
producers  of  oranges  and  grapefruit  in 
the  production  area  and  15  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Admini.stration  (SBA)  as  those 
having  annual  receipts  less  than 
$750,000,  and  small  agricultural  .service 
firms  are  defined  as  those  who.se  annual 
receipts  are  less  than  $7,000,000  (13 
CFR  121.201). 

According  to  Committee  data  and 
information  from  the  National 
Agricultural  Statistical  Service,  the 
weighted  average  grower  price  for  'Fexas 
citrus  during4he  2010-11  sea.son  was 
around  $11. .30  per  box  and  total 
shipments  were  near  4.7  million  boxes. 
Using  the  weighted  average  price  and 
shipment  information,  and  assuming  a 
normal  distribution,  the  majority  of 
growers  would  have  annual  receipts  of 
less  than  $750,000.  In  addition,  based 
on  available  information,  approximately 
80  percent  of  Texas  citrus  handlers 
could  be  considered  small  businesses 
undej  SBA's  definition.  Thus,  the 
majority  of  producers  and  handlers  of 
Texas  citrus  may  be  classified  as  small 
entities. 

This  propo.sed  rule  would  increa.se 
the  assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2012-13  and  subsequent  fiscal 
periods  from  $0.14  to  $0.18  per  7/10- 
bushel  carton  or  equivalent  of  Fexas 
oranges  and  grapefruit.  'Fhe  Committee 
unanimously  recommended  2012-13 
expenditures  of  .$1 ,340,800  and  an 
assessment  rate  of  .$0.18  per  7/10-bushel 
carton  or  equivalent  handled.  The 
proposed  asse.ssment  rate  of  $0.18  is 
$0.02  higher  than  the  2011-12  rate.  Fhe 
quantity  of  as.se.ssable  oranges  and 
grapefruit  for  the  2012-13  fiscal  period 
is  estimated  at  8.5  million  7/lO-bushel 
cartons  or  equivalent.  3’hus,  the  .$0.18 
rate  should  provide  $1,380,000  in 
a.s.sessment  income  and  be  adequate  to 
meet  this  year’s  expen.ses, 

'Fhe  major  expenditures 
recommended  by  the  Committee  for  the 
2012-13  fi.scal  period  include  .$575,000 
for  promotion;  $489,500  for  the  Mexican 
fr\iit  fly  control  program;  and  $243,000 


for  management,  administration,  and 
compliance.  Budgeted  expenses  for 
these  items  in  2011-12  were  $425,000, 
$584,500,  and  $250,737,  respectively. 

'Fhe  Committee  reviewed  and 
unanimously  recommended  2012-13 
expenditures  of  $1,340,800,  which 
included  increases  in  promotional 
activities.  'Fhe  Committee  considered 
propo.sed  expenses  and  recommended 
increasing  the  a.sse.ssment  rate  to  cover 
the  increase  in  the  advertising  and 
promotion  program,  as  well  as  to  allow 
the  Committee  to  repleni.sh  funds  in  its 
reserve. 

Prior  to  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  such  as  the 
Committee’s  Budget  and  Personnel 
Committee,  and  the  Market 
Development  Committee.  Alternative 
expenditure  levels  were  di.scussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  and  promotion 
projects  to  the  Texas  citrus  industry. 

Fhe  a.ssessment  rate  of  $0.18  per  7/10- 
bushel  carton  or  equivalent  of  assessable 
oranges  and  grapefruit  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  quantity  of 
as.se.ssable  oranges  and  grapefruit, 
estimated  at  8.5  million  7/10-bu.shel 
cartons  or  equivalent  for  the  2012-13 
fiscal  period.  This  is  approximately 
$20,700  above  the  anticipated  expenses, 
which  the  Committee  determined  to  be 
acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2012-13 
season  could  range  between  $8.98  and 
$18.35  per  7/10-bushel  carton  or 
equivalent  of  oranges  and  grapefruit. 
Tlujrefore,  the  estimated  assessment 
revenue  for  the  2012-13  fiscal  period  as 
a  percentage  of  total  grower  revenue 
could  range  between  1  and  2  percent. 

'Fhis  propo.sed  action  would  increase 
the  as.sessment  obligation  imposed  on 
handlers.  While  assessments  impo.se 
some  additional  co.sts  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  co.sts  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order. 

In  addition,  the  Committee’s  meeting 
was  widely  publicized  throughout  the 
Fexas  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  ail 
Committee  meetings,  the  June  5,  2012, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  .submit 
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comincuils  <in  this  propuseii  fiiIh. 
including  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (44  U.S.C. 

(liapter  35),  the  order's  information 
collection  requirements  have  been 
previously  approved  hy  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-()1H9  (Jeneric 
Fruit  Crops.  No  changes  in  those; 
HK^uirements  as  a  residt  of  this  action 
are  nece.ssary.  .Should  any  changes 
become  necessary,  they  would  be 
submitted  to  OMB  for  approval. 

'I  bis  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Texas  orange  and  grapefruit  handlers. 

As  with  all  Fenleral  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  indu.stry  and  public 
sector  agencies. 

AM.S  is  committed  to  complying  wdth 
the  E-Government  Act.  to  promote  the 
use  of  the  Internet  and  other 
information  technologies  to  provide 
increa.sed  opportunities  for  citizen 
acce.ss  to  Government  information  and 
services,  and  for  Other  purposes. 

IJSDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  www. a ius.usda.gov/ 
MarketiugOrdorsSmallBusiuessGuide. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Laurel  May  at 
the  previously-mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

A  lO-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
tt)  this  propo.sed  rule.  Ten  days  is 
deemed  appropriate  because:  (1)  The 
2012-13  fiscal  period  began  on  August 
1,  2012,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
oranges  and  grapefruit  handled  during 
such  fiscal  period;  (2)  the  Gommittee 
needs  to  have  sufficient  funds  to  pay  its 
expen.ses,  which  are  incurred  on  a  . 
continuous  basis;  and  (3)  handlers  are 
aware  of  this  action,  which  w.is 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  G.FR  part  906  is  proposed  to 
be  amended  as  follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

■  1.  The  authority  citation  for  7  GFR 
part  906  continues  to  read  as  follows: 

Authority;  7  U..S.C;.  (i01-()74. 

■  2.  Section  906.235  is  revi.sed  to  read 
as  follows: 

§906.235  Assessment  rate. 

(In  and  after  August  1,  2012,  an 
assessment  rate  of  .$0.16  per  7/10-bushel 
carton  or  equivalent  is  established  for 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  (irande  Valley  in  Texas. 

Dated;  laiuiary  3,  2013. 

David  R.  Shipman, 

Administrator,  Agricultural  Marketing 
Service. 

(KK  Dfx:.  2nia-001H<)  Filed  8:45  iim| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  FAA-2012-0812;  Notice  No.  13- 
01] 

RIN  2120-AK14 

Requirements  for  Chemical  Oxygen 
Generators  Installed  on  Transport 
Category  Airplanes 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Notice  of  propo.sed  rulemaking 
(NPRM). 

SUMMARY:  This  rulemaking  would 
amend  the  type  certification 
requirements  for  chemical  oxygen 
generators  in.stalled  on  transport 
category  airplanes  so  the  generators  are 
secure  and  not  subject  to  misuse.  The 
intended  effect  of  this  action  would  be 
to  increase  the  level  of  security  for 
future  transport  category  airplane 
designs.  This  proposal  dries  not  directly 
affect  the  existing  fleet. 

DATES:  .Send  comments  on  or  before 
March  11,  2013. 

ADDRESSES:  Send  comments  identified 
by  docket  number  FAA-2012-0812 
using  any  of  the  following  methods: 

•  Federal  eRulemakiug  Portal:  Go  to 
http://www.regulatious.gov  and  follow 
the  online  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Send  comments  to  Docket 
Operations,  M-30;  U.S.  Department  of 


Transportation  (DOT),  1200  New  jersey 
Avenue  .SE.,  Room  Wl 2-140,  West 
Building  Ground  Floor,  Washington,  DC^ 
20590-0001. 

•  I  laud  Delivery'  or  Courier:  Take 
comments  to  Docket  Operations  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  .SE.,  Wa.sliington,  DC,  between  9 
a. in.  and  5  p.m.,  Monday  througK 
Friday,  except  Federal  holidays. 

•  Fax:  Fax  comments  to  Docket 
Operations  at  202-493-2251. 

Privacy:  The  FAA  will  post  all 
comments  it  receives,  without  change, 
to  http://www.regulaiious.gov,  including 
any  personal  information  the 
commenter  provides.  Using  the  .search 
function  of  the  docket  Web  site,  anyone 
can  find  and  read  tbe  electronic  form  of 
all  comments  received  into  any  FAA 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  a.s.so{;iation, 
business,  labor  union,  etc.).  DOT’s 
complete  Privacy  Act  .Statement  can  be 
found  in  the  Federal  Register  published 
on  April  11,  2000  (65  FR  19477-19478), 
as  well  as  at  http://DocketsInfo.dot.gov. 

Docket:  Background  documents  or 
comments  received  may  be  read  at 
htlp://www. regulations.gov  dl  any  time. 
Follow  the  online  instructions  for 
accessing  the  docket  or  Docket 
Operations  in  Room  W 12-1 40  of  the 
West  Building  Ground  Floor  at  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC;,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin,  Airframe  and  ("abin  .Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
.Service,  Federal  Aviation 
Administration.  Northwest  Mountain 
Region,  1601  Lind  Avenue  ,SW.,  Renton, 
WA  98057-3356:  telephone:  (425)  227- 
2136;  email;  jeff.gardlin@faa.gov. 

For  legal  questions  concerning  this 
action,  contact  Douglas  Anderson, 
Federal  Aviation  Administration,  Office 
of  the  Regional  Counsel,  ANM-7, 
Northwest  Mountain  Region.  1601  Lind 
Avenue  .SW.,  Renton,  WA  98057-3356; 
telephone;  (425)  227-2166;  email: 
douglas.anderson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 

"Additional  Information”  section  for 
information  on  how  to  comment  on  this 
proposal  and  how  the  FAA  will  handle 
comments  received.  The  “Additional 
Information”  section  also  contains 
related  information  about  the  docket, 
privacy,  the  handling  of  proprietary  or 
confidential  business  information.  In 
addition,  there  is  information  on 
obtaining  copies  of  related  rulemaking 
documents. 


1766 


Federal  Register/ Vol.  78,  No.  8 / Wednesday,  January  9,  201 3 /Proposed  Rules 


Authority  for  This  Rulemaking 

The  FAA’s  authority  to  issue  rules  on 
aviation  safety  is  found  in  Title  49  of  the 
United  States  Code.  Subtitle  I,  Section 
106  describes  the  authority  of  the  FAA 
Administrator.  Subtitle  VII,  Aviation 
Programs,  describes  in  more  detail  the 
scope  of  the  agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A.  Subpart  III,  Section 
44701,  “General  requirements.”  Under 
that  .section,  the  FAA  is  charged  with 
prescribing  regulations  required  in  the 
interest  of  safety  for  the  design  and 
performance  of  aircraft;  regulations  and 
minimum  standards  in  the  interest  of 
safety  for  inspecting,  servicing,  and 
overhauling  aircraft;  and  regulations  for 
other  practices,  methods,  and 
procedures  the  Administrator  finds 
necessary  for  safety  in  air  commerce. 
This  regulation  is  within  the  scope  of 
that  authority  because  it  would 
prescribe  new  safety  standards  for  the 
design  of  transport  category  airplanes. 

List  of  Abbreviations  and  Acronyms 
Frequently  Used  in  This  Document 

AC — Advisory  Circular 

AD — Airworthiness  Directive 

ARAC — Aviation  Rulemaking  Advisory 

Committee 

ARC — Aviation  Rulemaking  Committee 
COG — Chemical  Oxygen  Generator 
LOARC — Lavatory  Oxygen  Aviation 

Rulemaking  Committee 
SaOj — Blood  Oxygen  Saturation  Level 
SFAR — Special  Federal  Aviation  Regulation 

I.  Overview  of  the  Proposed  Rule 

This  proposed  rule  would  adopt  new 
standards  for  COGs  installed  in 
transport  category  airplanes.  These 
proposed  new  standards,  based  on  the 
LOARC’s  recommendations,  would 
apply  to  future  applications  for  type 
certificates,  address  potential  security 
vulnerabilities  with  those  devices,  and 
provide  performance-based  options  for 
acceptable  COG  installations. 

II.  Background 

The  incorporation  of  security 
measures  into  an  airplane  design  is  a 
significant  development  in  aviation 
safety  that  was  initiated  over  2D  years 
ago.  The  International  Civil  Aviation  ’ 
Organization  (ICAO)  adopted  .standards 
to  address  several  key  elements  of 
airplane  design  to  reduce  its 
vulnerability  to  terrorist  acts  following 
the  bombing  of  a  Pan  American  747 
airplane  near  Lockerbie,  Scotland  in 
1988.  The.se  .standards  were  adopted  as 
Amendment  97  to  Annex  8  of  the  1944 
Convention  on  Civil  Aviation. 

In  January  2002,  the  F’AA  adopted  the 
first  regulations  that  address  security 


vulnerabilities  in  airplanes.  The  FAA 
later  incorporated  all  of  the  ICAO 
standards  into  regulations  by 
Amendment  2.6-127  to  Title  14.  Code  of 
Federal  Regulations  (14  CFR)  part  2.6. 
That  amendment  complemented  other 
rulemaking  initiatives  that  address 
security  measures  for  flightdeck  doors 
and  added  a  new  §26.795,  Security 
considerations.  ICAO  does  not  have 
recommended  practices  related  to 
COGs.  Nevertheless,  the  FAA  has 
determined  that  COGs  pre.sent  an 
unacceptable  vulnerability  and  has 
exercised  its  authority  to  take  remedial 
action  to  correct  this  vulnerability  in 
airplane  design.’ 

The  FAA  became  aware  of  a  .security 
vulnerability  with  certain  types  of 
oxygen  systems  installed  inside  the 
lavatories  of  most  transport  category 
airplanes  operating  under  14  CFR  part 
121,  as  well  as  certain  airplanes 
operating  under  part  129.  As  a  result,  in 
April  2011,  the  FAA  issued  AD  2011- 
04-09,  mandating  that  these  oxygen 
systems  be  rendered  inoperative  until 
the  vulnerability  could  be  eliminated.^ 
However,  by  rendering  the  oxygen 
systems  inoperative  to  comply  with  the 
AD,  the  airplanes  do  not  comply  with 
the  requirements  of  §§  25.1447,  121.329, 
and  121.333.  The  AD  contained  a 
provisional  allowance  to  permit 
noncompliance  in  the  lavatories  from 
those  specific  requirements. 

To  further  address  that  situation,  the 
FAA  also  issued  SFAR  111  *  to  allow 
continued  operation,  delivery,  and 
modification  of  affected  airplanes, 
despite  their  non-compliance  with  the 
above-noted  regulations.  The  AD  and 
the  SFAR  (while  still  in  effect)  are 
interim  measures  to  minimize  the 
disruption  to  air  commerce  while  the 
development  of  permanent  solutions, 
including  this  proposed  rule,  are 
underway. 

In  addition,  the-FAA  chartered  the 
LOARC  shortly  after  i.ssuing  SFAR  111. 
The  LOARC  was  tasked  to  make 
recommendations  for  new  standards 
that  would  ensure  the  installation  of  a 
safe  and  secure  COG  system,  including 
the  best  approach  to  implement  those 
standards.  The  LOARC’s 


’  For  example,  the  FAA  has  issued  AL)s  to  address 
issues  with  reinforced  flightdeck  doors  that  would 
not  otherwise  affect  safety. 

^FAA  originally  notified  carriers  in  February 
2011  and  required  immediate  compliance.  The  AU 
was  issued  in  March  2.  2011  with  a  compliance 
date  of  March  14,  2011.  .See  AD  2011-04-09, 
Airworthiness  Directives;  Various  Transport 
C.ategory  Airplanes  Equipped  with  Chemical 
Oxygen  Generators  In.stalled  in  a  l.avatory.  Docket 
No.  FAA-201 1-0157. 

'.SFAR  111.  .Security  Considerations  for  I.avatory 
Oxygen  Systems  (76  FR  12550,  March  8,  2011), 
Docket  No.  FAA-201 1-0186. 


recommendations  also  included  the  key 
issues  involved  in  making  a  CCX^ 
secure,  and  a  summary  of  how  those 
i.ssues  may  affect  implementation  of 
new  standards.  The  LOARC’s 
rticnmmendations  are  discussed  in  the 
“Lavatory  Oxygen  Aviation  Rulemaking 
Committee”  section  of  this  NPRM. 

Tho.se  LOARC  recommendations  also 
form  the  basis  for  this  proposal. 

A.  Lavatory  Oxygen  Systems 

The  minimum  performance 
requirements  for  oxygen  supply  and 
oxygen  mask  presentation  are  contained 
in  §§  25.1443  and  25.1447.  The 
supplemental  oxygen  systems  are 
necessary  safety  equipment  in  the  event 
of  loss  of  cabin  pressure.  Each  occupant 
is  required  to  have  a  supplemental 
oxygen  supply  immediately  available  if 
cabin  pressure  drops  to  a  certain  level. 
The  regulations  specifically  require 
lavatories  to  be  equipped  with  two 
oxygen  masks  connected  to  oxygen 
supply  terminals  and,  for  airplanes 
flying  above  30,000  feet,  automatic 
presentation  of  the  masks  to  the 
occupants.  Two  masks  are  required 
inside  a  lavatory  to  address  the  situation 
where  one  person  may  be  assisting 
another,  such  as  an  adult  assisting  a 
small  child.  The  quantity  of  oxygen 
available  to  each  occupant  is  based  on 
the  route  flown  and  how  quickly  the 
airplane  can  descend  to  an  altitude  that 
does  not  require  supplemental  oxygen. 

Lavatory  oxygen  systems  are  generally 
similar  to  the  systems  provided  for 
passenger  and  flight  attendant  use  in  the 
cabin.  The  intent  of  the  .supplemental 
oxygen  requirements  in  14  CFR  part  25 
is  reinforced  in  the  operational 
requirements  of  §§  121.329  and  121.333, 
although  neither  section  specifically 
references  lavatories. 

The  regulations  do  not  specify  the  use 
of  COGs  as  an  oxygen  supply.  However, 
COGs  are  common  because  they  tend  to 
provide  a  sufficient  oxygen  supply 
while  retaining  the  optimum  size, 
weight,  and  maintainability  for  most 
operations.  Because  COGs  produce 
oxygen  through  a  chemical  reaction  that 
generates  heat,  there  are  requirements  in 
§  25.1450  to  ensure  that  adjacent 
materials  and  systems  are  protected 
from  damage  and  persons  are  protected 
from  injury.  Surface  temperatures  can 
reach  temperatures  up  to  500  degrees 
Fahrenheit,  so  the  COG  often  has  a 
protective  shroud  installed. 

B.  Safety  Ramijications 

In  i.ssuir^  AD  201 1-04—09  and  SFAR 
111,  the  FAA  carefully  considered  the 
.safety  ramifications  of  removing 
supplemental  oxygen  from  the 
lavatories  of  a  significant  portion  of  the 
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c;ommorcial  fleet.  The  FAA  conducted  a 
risk  analysis  to  assess  the  safety 
implications  of  temporarily’  not  having 
supplemental  oxygen  available  inside 
lavatories.  To  support  the  risk 
assessment,  earlier  studies  involving 
passengers’  use  of  supplemental  oxygen 
were  reviewed. 

Several  years  ago  in  an  unrelated 
initiative,  the  FAA  tasked  the  ARAC  to 
make  recommendations  for  safety 
standards  w'hen  airplanes  operate  in 
high  altitudes.  As  part  of  its  efforts,  the 
ARAC  did  a  comprehensive  assessment 
of  the  frequency  and  nature  of  the  need 
for  supplemental  oxygen  systems  in 
service.'’  The  ARAC  identified  2,800 
instances  over  a  40-year  period  and 
categorized  them  by  cause,  severity,  and 
consequence.  The  majority  of  these 
instances  were  caused  by  malfunctions 
of  the  cabin  pressurization  system. 
However,  in  none  of  those  2,800 
instances  was  there  a  loss  of  life  due  to 
lack  of  oxygen.  The  ARAC  used  these 
data  to  make  recommendations  to  the 
FAA  for  future  rulemaking  not  related  to 
this  action. 

The  FAA  reviewed  the  service  history 
since  those  ARAC  recommendations 
were  made  and  found  that  the  types  and 
frequencies  of  incidents,  as  well  as  their 
causes,  are  consistent  with  the  historical 
record.  The  relative  risks  and  service 
history  have  not  changed  in  any 
significant  way  since  the  ARAC 
recommendations  were  issued.  With 
respect  to  SFAR  111,  the  a.ssessment 
was  limited  to  the  lavatories,  as  opposed 
to  the  earlier  ARAC  task  that  applied  to 
the  entire  airplane.  The  lavatories  are 
sporadically  occupied  during  flight  and 
by  a  small  number  of  pas.sengers  at  any 
given  time.  This  limits  the  potential 
impact  on  safety. 

The  ARAC  found  the  frequency  of  the 
types  of  severe  occurrences 
necessitating  the  use  of  supplemental 
oxygen  was  around  10  **/night-hour  for 
causes  other  than  a  malfunction  of  the 
pressurization  system.  The.se 
malfunctions  tend  to  be  slower  losses  of 
pressure,  or  are  identified  at  lower 
altitudes,  and  therefore,  they  are  not  as 
critical  for  this  situation.  For  the 
purposes  of  the  a.ssessment  l(;ading  to 
SFAR  111,  the  FAA  assumed  the 
probability  of  an  occupied  lavatory  is 
.‘i0%.  rhe  probability  of  an  event  when 
supplemental  oxygen  is  physiologically 
required  is  around  5x10  '’/flight-hour. 
.Since  SFAR  1 11  was  issued,  there  has 


*  Set‘  AI)  2012-1 1-00,  Varioii.s  Transport  (^tegr)ry 
Airplanes  (77  FR  :i«0(M).  |une  20.  2012). 

'■  FAA-Regiilations  and  Policies.  Aviation 
Rulemaking  Advi.sory  (kimmittee:  Transport 
Airplane  and  Fngine  Issue  Area  MiM:hanical  System 
Harmnni7.ation  Working  (iroup.  Task  .3 — Airplane 
Ventilation  .Systems  (06  FR  39074.  |uly  20.  2001). 


been  one  decompression  event  flue  to  a 
mechanical  failure  involving  oxygen 
mask  fleployment  and  emergency 
descent.  In  that  instance,  no  occupants 
were  in  a  lavatory  and  nf)  jiersons 
suffenid  any  injury. 

C.  Ijjvatory  Oxygen  Aviation 
Rulemaking  Committee 

As  discussed  above,  the  FAA 
chartered  the  LOARC  to  obtain 
recommendations  from  the  affecttnl 
jniblic  on  what  the  new'  certification 
standards  for  COGs  should  be,  as  well 
as  the  best  way  to  implement  them. 
.Specifically,  the  LOARC  w'as  tasked  to: 

(1)  Establish  criteria  for  in-service, 
new  production  and  new  type  design 
airplanes,  preferably  in  the  form  of 
performance  standards,  for  safe  and 
.secure  installation  nf  lavatory  oxygen 
systems; 

(2)  Determine  whether  the  same 
criteria  should  apply  to  the  existing  fleet 
and  to  new  production  and  type 
designs: 

(3)  Establish  what  type  of  safety 
assessment  approach  should  he  used 
(e.g.,  in  accordance  with  SAE 
International  Document  ARF.'>.577‘*  or 
§  2.5.1309),  and  define  the  content  and 
procedures  of  the  safety  assessment: 

(4)  Determine  whether  tamper 
resistance,  active  tamper  evidence,  or 
different  system  design  characteristics 
are  equivalent  options; 

(5)  Develop  guidance  as  necessary  to 
satisfy  the  recommended  criteria  for 
each  system  design  characteristic  as 
appropriate;  and 

(6)  Consider  the  pros  and  cons  of 
different  implementation  options  and 
rec:ommend  a  schedule(s)  for 
implementation  with  the  advantages 
and  disadvantages  identified. 

The  LOARC  identified  five  key 
subjects  to  focus  on  to  develop  its 
recommendations  and  fulfill  its  charter. 
Those  subjects  were: 

•  Design  Considerations — identifying 
and  characterizing  the  design 
constraints  and  key  factors  affecting  an 
in.stallation. 

•  Security  Standards — identifying  the 
necessary  components  of  a  secure 
installation,  in  terms  of  both  new' 
designs  and  for  retrofit. 

•  .System  Performance — identifying 
the  factors  that  affect  system 
performance  in  general  and  how 
modifications  to  enhance  security  might 
affect  system  j)erformance. 

•  Implementation  Considerationf? — 
identifying  the  major  factors  in  being 
able  to  implement  the  new'  requirements 


•'Aerospace  Ret;oinniende<l  Practice  (ARP)  5377. 
Aircraft  l.ightnirif’  nirect  Hffccti;  ('.crtificatian,  dated 
September  30,  2002. 


into  the  fleet  as  expeditiously  as 
prac:ticablo,  as  well  as  making 
assessments  of  how'  long  certain  actions 
w'ill  take. 

•  Otlmr  Affected  Areas — 
characterizing  the  parameters  that 
resulted  in  the  determination  of  a 
.security  vulnerability  for  lavatory  COG 
installations  and  establishing  criteria  for 
evaluating  other  installations  against 
those  characteristics. 

A  sub-group  was  formed  for  each  of 
the  ff)cus  areas.  Each  subject  was 
explored  in  detail  with  respect  to  how 
it  would  affect  the  content  of  new 
standards  and  the  ability  to  implement 
those  new  .standards  into  the  existing 
fleet.  Using  the  inputs  from  the  sub¬ 
groups,  the  I.OARC  made 
recornmenrlations  in  a  final  report, 
which  is  available  in  the  docket  for  this 
rulemaking. 

.Some  of  the  significant  findings  of  the 
LOARC  are  summarizcid  below.  I’he 
LOARC  concluded  that  security  could 
b(!  ac:hieved  through  tamper-resistance 
alone,  through  a  combination  of  tamper- 
resistance  and  active  tamper-evidence 
Je.g.,  an  alarm),  or  by  switching  to  a 
different  means  of  supplying  oxygen  in 
lieu  of  a  (XXL  For  new  type  designs, 
any  of  these  approaches  would  be 
feasible,  and  .some  could  be  adopted 
with  minimal  impact  on  cost  or  weight. 

As  di.scussed  below,  the  FAA  is 
addressing  the  exi.sting  U.S.  fleet  via  an 
AD.  Although  this  propo.sal  would  not 
affect  the  existing  IJ..S.  fleet,  the 
proposed  .standards  w'ould  likely  be 
used  by  international  aviation 
autlK)ritie.s  in  approving  in.stallations  for 
the  retrofit  of  those  fleets  covered  by 
their  regulations.  'I’he  discussion  of  the 
LOARC’s  conclusions  regarding  the 
implications  for  retrofit  is  included 
her(i,  because  it  may  aid  the 
international  community  in 
reintrodiu:ing  supplemental  oxygen 
systems  into  affected  airplane  lavatories. 
From  the  standpoint  of  the  existing  U.S. 
fleet,  the  LGARC  concluded  that  if  a 
(XXj  were  to  continue  to  be  used,  the 
majority  of  installations  would  likely 
require  using  a  combination  of  the 
tamper-resi.stance  and  tamper-evidence 
approaches. 

Incorporation  of  an  active  system  to 
provide  tamper-evidence  would 
significantly  increase  complexity,  cost, 
and  time  in  implementing  new  designs 
into  the  existing  U.S.  fleet  compared  to 
other  approaches  for  addressing  the 
security  concerns  with  COGs.  This  is 
because  such  a  .system  must 
demonstrate  a  suitable  level  of 
reliability  and  not  be  susceptible  to 
tampering.  It  would  also  require 
intervention  on  the  part  of  the  crew, 
which  would  result  in  new  crew 
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proeednres  and  training.  In  addition, 
most  of  the  modification  work  must  be 
done  on  the  airplane,  which  can  lead  to 
im, scheduled  time  nut  of  service.  All  of 
these  factors  contribute  to  the 
complexity  of  the  design,  the  time  it 
takes  to  install  and  certificate  the 
design,  and  the  costs  associated  with 
incorporating  the  design. 

The  L(3ARC  concluded  that  switching 
to  a  different  means  of  supplying 
oxygen  might  be;  the  most  efficient 
solution  in  a  significant  number  of 
cases.  However,  because  the  CX)G  is  an 
optimized  design  for  this  application, 
there  are  currently  no  other  types  of 
systems  available  for  tfie  existing  fleet. 
Nonetheless,  some  design  approval 
holders  may  take  this  approach  to  avoid 
the  issues  associated  with  the  active 
tamper-evidence  approach. 

The  LOARC  furtner  concluded  that 
there  is  limited  space  available  to 
modify  exi.sting  designs  or  to  add 
features.  There  is  some  correlation 
between  the  size  of  the  airplane  and  the 
space  available,  hut  in  almost  all  cases, 
there  are  very  small  tolerances  on  the 
size  and  shape  of  an  oxygen  source; 

(COG  or  other)  that  will  fit.  .Similarly, 
although  moving  the  supplemental 
oxygen  supply  to  a  different  location 
may  be  feasible  for  new  designs, 
relocating  the  supplemental^oxygen 
supply  in  existing  fleets  is  limited  by 
the  space  available  in  existing  designs. 
Relocating  the  supplemental  oxygen 
supply  can  also  complicate  activating 
the  oxygen  flow,  since  that  is  generally 
accomplish(;d  by  pulling  on  the  oxygen 
mask.  Nevertheless,  the  LOARG 
concluded  that  there  are  practical 
design  .solutions,  and,  as  discussed 
below  under  “Related  Actions,”  the 
FAA  has  accepted  the  bOARG’s 
recommendations. 

D.  Nhw  Technology 

Irrespective  of  the  method  chosen  to 
provide  supplemental  oxygen,  there 
may  be  means  to  indirectly  mitigate  the 
space  constraints  by  changing  the  way 
in  which  the  supplemental  oxygen 
dosage  is  measured.  Historically,  oxygen 
systems  have  provided  a  constant 
tracheal  partial  pressure  of  oxygen  in 
accordance  with  §  2.1.1 44.1.  In  order  to 
maintain  the  requisite  partial  pressure, 
the  sy.stem  supplies  oxygen  at  a  given 
rate  for  a  time  period  as  determined  by 
the  routes  being  flown. 

Recent  developments  in  system 
technology  have  made  a  more  direct 
approach  feasible  for  meeting  the 
physiological  oxygen  rerpiirement.  This 
approach  measures  the  oxygen 
saturation  level  in  the  blood,  known  as 
.Sa()2,  instead  of  tracheal  partial 
pressure.  Bef;ause  .SaOi  is  more  directly 


indicative  of  whether  adequate  oxygen 
is  being  supplied,  this  approach  has 
merit,  [''urther,  for  a  system  that  can 
maintain  adequate  SaO^,  the  total 
quantity  of  oxygen  may  be  reduced, 
making  the  storage  vessel  smaller  than 
one  based  on  tracheal  partial  pressure. 
Using  a  smaller  .storage  vessel  makes 
such  installations  more  practical  by 
utilizing  the  existing  locations.  While 
there  is  no  regulatory  change  proposed 
to  incorporate  SaOj,  the  FAA  will 
consider  this  approach  as  a  basis  for  a 
finding  of  an  equivalent  level  of  safety 
to  the  oxygen  quantity  requirements  of 
§  2.1.144.3,  Minimum  mass  flow  of 
supplemental  oxygen. 

£’.  Related  Actions 

As  previously  discussed,  the  FAA 
began  incorporating  security  measures 
into  the  airplane  design  in  2002.  I'his 
proposal  is  keeping  with  that  effort  and 
reflects  additional  knowledge  the  FAA 
has  acquired  since  then.  The  FAA 
recently  superseded  AD  2011-04-09 
with  AD  2012-11-09,  Various  Transport 
Gategory  Airplanes  {77  FR  3H000,  June 
20,  2012)  to  include  terminating  action 
for  installations  meeting  requirements  of 
this  proj)o.sal.  To  enable  affected 
operators  and  modifiers  to  obtain 
approval  of  GOG  installations  in 
advance  of  finalizing  this  proposed 
rulemaking,  the  FAA  has  also  issued 
Policy  .Statement  P.S— ANM-'2.1-04 
regarding  GOGs  using  these  proposed 
standards  (based  on  the  LOARG 
r<;commendations)  as  guidance  for 
methods  of  compliance.^  The  policy 
statement  enables  operators  to  satisfy 
tbe  requirements  in  AD  2012-11-09 
while  at  the  .same  time  restoring  a 
supphnnental  oxygen  supply  to 
lavatories. 

III.  Di.srussion  of  the  Proposal 

A.  New  Requireiitents  fur  Chemical 
Oxygen  Cenerator  Installations 
((}  25. 7951 

The  curr(;nt  requin;ments  for  GOGs 
relate  primarily  to  protecting  the 
airplane  and  pas.sengers  from  the  heat 
produced  by  tbe  generators.  The.se 
standards  are  in  §2.1.14,10  and  will 
continue  to  apply.  The  requirements  of 
§  2.1.14.10  address  safety  requirements 
for  GOGs  when  correctly  instalh;d  and 
operating,  as  well  as  predictable 
failures.  The.se  <;xisting  requirements  do 
not  consider  the  ileliberate  misuse  of  a 
GOG,  or  the  potential  effects  of  that 
misuse. 

As  previously  di.scu.ssed,  §  2.1.79.1 
addres.ses  tin;  incorporation  of  security 
measur(;s  into  an  airplane  design. 


^  l’.S-ANM-25-e4.  ( OxyRoii 
InstallHlions.  l)ia:i‘nili<!i  21,  201 1. 


following  similar  .standauls  adopted  by 
IGAO.  Gurrently,  §  2.1.795  does  not 
address  GOfJs,  as  they  were  not 
considered  at  the  time  that  regulation 
was  adopted.  Nevertheless,  since  the 
issues  of  concern  stem  from  security 
considerations,  the  FAA  has  determined 
that  the  most  logical  location  for  these 
new'  GOG  standards  is  in  §  25.79.1, 
.Security  considerations. 

Again,  the  FAA  is  proposing 
standards  based  on  recommendations 
from  the  LOARG.  This  proposal  would 
amend  §  2.1.795  by  requiring  that  each 
GOG  or  its  installation  must  be  designed 
to  be  secure  by  meeting  at  least  one  of 
the  following  four  conditions:  (1) 

Provide  effective  resistance  to 
tampering:  (2)  provide  an  effective- 
combination  of  resistance  to  tampering 
and  at:tive  tamper-evident  features;  (3) 
installing  in  a  location  or  manner  where 
any  attempt  to  access  the  COG  would  be 
immediately  obvious;  and  (4)  by  a 
combination  of  these  approaches, 
provided  the  Administrator  finds  it  to 
be  a  secure  installation.  These 
conditions  are  discus.sed  in  further 
detail  below. 

There  are  two  basic  approaches  to 
providing  a  secure  lavatory  GOG 
installation:  make  a  fully  tamper- 
resistant  in.stallation,  or  incorporate  a 
combined  tamper-resistance  and  active 
tamper-evidence  approach.  L’ither  of 
these  approaches  woidd  be  acceptable, 
but  they  involve  different 
considerations. 

A  GOG  that  is  inaccessible  would  be 
considered  a  tamper-resi.stant  CO(j  for 
the  purposes  of  §  2.1.795(d).  This  could 
be  accomplished  by  locating  the  C'OG  in 
an  inacce.ssible  area,  or  installing  it  in 
a  more  conventional  location  in  such  a 
way  that  access  to  it  is  not  po.ssible.  The 
ARG  considered  whether  to  characterize 
such  an  installation  as  “tamper  proof’ 
rather  than  “tamj)er  resistant.” 

However,  a  literal  interpretation  of 
“tamper  proof  was  considered  to  be  too 
stringent,  since  there  would  always  be 
some  conceivable,  albeit  unrea.spnable, 
method  to  overt:ome  tamper-proof 
features.  Nonetheless,  where  tamper 
resistance  is  the  sole  method  of 
providing  security,  it  is  intended  that 
the  features  be  very  robust. 

If  the  installation  cannot  rely  solely 
on  a  tamper-resistance  approach,  it  is 
acceptable  to  incorporate  a  combined 
tamper-resistance  and  active  tamper- 
evidence  approach,  as  previously  stated. 
Using  this  combined  approach  woidd 
also  necessitate  changes  to  crew 
procedures  and  concurrent  training  to 
provide  the  same  level  of  .security.  In 
this  ca.se,  it  is  intervention  that 
ultimately  prevents  misuse  of  the 
generator,  so  crew  involvement  is 
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essential.  The  use  of  a  famper-evidenee 
approaeh  alone  is  unacceptable,  since 
this  relies  entirely  on  intervention  and 
does  not  improve  the  security  of  the 
COG  itself.  Neither  the  LOAKC  norjhe 
FAA  considers  a  tamper-evidence 
approach  alone  to  adequately  provide 
the  needed  security. 

Another  method  of  providing  a  secure 
in.stallation  is  by  locating  the  COG 
where  any  attempt  to  access  it  would  be 
immediately  obvious.  In  other  words, 
the  COG  might  be  in  a  location  w'here 
it  is  accessible,  but  anyone  attempting  to 
gain  access  to  it  would  be  immediately 
noticed  before  actually  gaining  access. 
This  method  w'ould  not  be  feasible 
inside  lavatories  since  they  are 
inherently  isolated  from  view.  This 
method  is  not  the  same  as  a  sole  tamper- 
evidence  approach,  which  is  only 
effective  after  access  has  begun  and 
relies  entirely  on  subsequent 
interv'ention. 

There  may  be  any  number  of 
combinations  used  of  tamper-resistance 
and  tamper-evidence  approaches  that 
would  be  effective.  Applicants  would 
need  to  make  specific  proposals  and 
obtain  FAA  approval  for  a  given 
approach.  In  addition,  there  may  be 
methods  of  providing  a  secure 
installation  that  involve  other  elements 
that  would  also  be  acceptable  but  are 
not  yet  defined.  The  intent  of  these 
proposed  requirements  would  allow  for 
those  possibilities,  while  at  the  same 
time  set  a  clear  performance  goal. 

In  addition,  acceptable  methods  of 
employing  tamper-resistance  and 
tamper-evidence  approaches  are 
discussed  in  propo.sed  AC  25.79.5, 
Chemical  Oxygen  Generator  Security 
Requirements.  A  copy  of  AC  25.795  will 
be  placed  in  the  docket  for  this  action. 

B.  Alternative  Approaches 

The  FAA  and  the  LOARC  recognize 
that  the  unique  nature  of  (XXis  drives 
the  identified  security  vulnerability. 
Although  not  proposed  in  this  action, 
there  are  other  means  of  delivering 
supplemental  oxygen,  such  as  a  stored 
gas  sy.stem  (either  centrally  or  locally 
installed),  that  could  eliminate  the 
security  vulnerability.  These  sy.stems 
are  currently  used  in  t:ertain  airplane 
types  and  could  be  easily  incorporated 
for  new  airplane  type  designs. 

C.  (General  Provisions 

Although  the  installation  of  COfJs  in 
lavatories  prompted  the  various 
rulemaking  activities  discus.sed  in  this 
proposal,  the  L()AR(^  recommended 
applying  the  new  standards  to 
installations  anywhere  on  the  airplane, 
and  the  FAA  agrees  with  this 
recommendation.  The  LOARCi 


concluded  that  if  the  characteristic  that 
makes  the  (^OG  a  risk  exists  in  locations 
other  than  in  lavatories,  then  those 
locations  should  also  be  subject  to  the 
same  approval  criteria.  The  LOARC^  did 
not  attempt  to  identify  any  specific 
locations,  but  it  developed  assessment 
criteria  to  identify  such  locations. 
However,  since  lavatories  are  currently 
without  supplemental  oxygen,  those  are 
the  locations  with  the  greatest  interest. 
The  LOARG  also  concluded  that  the 
solution  for  other  areas  might  be 
different  than  for  lavatories.  This 
information  is  also  included  in  the 
above-noted  proposed  AC  25.795. 

D.  Operational  Requirements 

The  f'AA  has  superseded  AD  2011- 
04-09,  with  AD  2012-11-09  which 
includes  requirements  to  retrofit  the 
fleet  of  airplanes  affected  by  AD  2011- 
04-09.  Superseding  AD  20i2-ll-09 
also  applies  to  airplanes  in  production 
for  which  compliance  relief  was 
provided  by  SFAR  111.  The  expiration 
of  SFAR  1 1 1  will  correspond  to  the 
compliance  date  of  AD  2012-11-09, 
since  the  relief  provided  by  the  .SFAR 
will  no  longer  be  necessary  once 
operators  have  complied  with  that  AD. 

As  noted  earlier,  the  FAA  has  issued 
Policy  Statement  PS-ANM-25-04  to 
facilitate  the  incorporation  of  designs 
meeting  these  proposed  requirements. 

AD  2012-11-09  references  that  policy 
as  a  potential  means  of  compliance. 

The  FAA  does  not  intend  any  further 
mandate  to  retrofit  oxygen  generator 
systems  because  only  lavatory  COG 
installations  that  meet  the  criteria  in 
Policy  Statement  PS-ANM-25-04  or  in 
this  NPRM  would  be  approved.  This 
means  that  even  if  there  are  some 
changes  between  this  NPRM  and  the 
final  rule,  designs  approved  prior  to  the 
effective  date  of  the  final  rule,  in 
accordance  with  the  policy,  would  not 
be  affected.  This  applies  to  the  design 
approval,  not  just  to  the  airplanes  on 
which  the  design  is  installed  prior  to  the 
effective  date  of  the  final  rule. 

Therefore,  a  design  approved  as  an 
alternative  means  of  compliance  to  AD 
201 1-04-09,  or  as  a  means  of 
compliance  to  AD  2012-11-09,  will  .still 
be  approved  for  installation  on  airplanes 
after  the  effective  date  of  this  rule. 

All  affected  airplanes  need  to  be 
modified  either  in  accordance  with  the 
standards  in  this  proposed  rule,  or  via 
a  prior  approval  as  discussed  in  Policy 
Statement  PS-ANM-25-04  before  the 
expiration  date  of  SFAR  111.  For  new 
design  approvals  on  airplanes  subject  to 
AD  2012-11-09,  or  applications  for  type 
design  changes  after  the  effective  date  of 
the  final  rule,  the  FAA  will  use  the 
requirements  of  the  newly  adopted 


§  25; 795(d)  as  the  approval  basis.  For 
example,  if  a  design  is  approved  per 
Policy  Statement  PS-ANM-2.5-04,  and 
an  applicant  applies  to  amend  the 
design  after  the  effective  date  of  the 
final  rule,  the  amended  design  mu.st 
comply  with  the  requirements  of 
§  25.795(d).  For  transport  airplanes  that 
are  not  subject  to  proposed  AD  2012- 
NM-004-AD  (e.g.,  all-cargo  airplanes), 

21.17  and  21.101,  as  applicable,  will 
be  used  to  determine  W'hether  the 
requirements  of  §  25.795(d)  must  be 
met. 

/i.  Miscellaneous  Amendments 
(§25.14501 

Section  25.1450,  which  contains  the 
general  standards  for  COGs,  would  be 
revi.sed  to  refer  to  the  new  §  25.795(d), 
in  addition  to  the  exi.sting  standards  for 
COtis. 

IV.  Regulatory  Notices  and  Analyses 

A.  Regulatory  Evaluation 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Orders  12866  and  13563 
direct  that  each  Federal  agency  shall 
propose  or  adopt  a  regulation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 
requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (Pub.  L.  96-39) 
prohibits  agencies  from  .setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States  (U.S.).  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (F’ub.  L.  104—4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditure  by  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  .$100  million  or  more 
annually  (adjusted  for  inflation  with 
base  year  of  1995).  This  portion  of  the 
preamble  summarizes  the  FAA’s 
analysis  of  the  economic  impacts  of  this 
jiroposed  rule. 

In  conducting  these  analyses.  FAA 
has  determined  that  this  proposed  rule: 
(1)  Would  have  benefits  that  justify  its 
co.sts;  (2)  would  not  be  an  economically 
“significant  regulatory  action”  as 
defined  in  section  3(f)  of  Executive 
(Irdtir  12866;  (3)  would  not  be 
"significant”  as  defined  in  DGT’s 
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Regulatory  Policies  and  Procedures;  (4) 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  (5)  would  not  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  U.S.;  and  (6)  would  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector  by  exceeding  the 
threshold  identified  above. 

Department  of  Transportation  Order 
DOT  2100.5  pre.scribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  impact  is  so  minimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
allows  that  a  statement  to  that  effect  and 
the  basis  for  it  to  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 
this  proposed  rule.  The  reasoning  for 
this  determination  follows: 

This  proposed  rule  would  apply  only 
to  future  type-certificated,  large 
transport  airplane  models.  It  would  not 
affect  any  current  airplanes  or  future 
airplanes  built  under  an  existing  type 
certificate.  The  proposed  requirements 
are  technologically  feasible,  as 
evidenced  by  two  new  type  certificate 
programs  (the  Boeing  787  and  the 
Airbus  350)  that  include  designs  that 
would  be  in  compliance  with  this 
proposed  rule.  The  FAA  does  not 
believe  that  compliance  with  the 
proposed  rule  for  future  type  certificates 
would  require  extensive  airplane 
redesign. 

The  FAA  also  believes  that  there 
would  be  little,  if  any,  production 
airplane  cost  increases  from  complying 
with  these  proposedTequirements.  The 
FAA  has  learned  that  the  emergency 
oxygen  systems  technology  u.sed  in  the 
Boeing  787  and  the  Airbus  350  could  be 
transferrable  to  future  type-certificate 
designs.  F'urther,  these  technologies 
provide  greater  airline  operational 
flexibility  because  they  would  allow  the 
airplane  to  carry  variable  amounts  of 
oxygen,  which  is  not  currently  the  case 
with  COGs.  Finally,  future  type- 
certificate  designs  could  still  use  the 
COG  for  emergency  oxygen  in  other 
parts  of  the  airplane  with  an  alternative 
oxygen  source  within  the  lavatories.  I'he 
FAA  requests  comments  on  its 
.conclusions  and  these  issues. 

Total  Estimated  Benefits  and  Costs  of 
This  Proposed  Rule 

The  primary  benefit  from  this 
proposed  rule  is  that  it  would  allow  the 
airplane  to  continue  to  provide 
supph;mental  oxygen  to  individuals  in 
lavatories  during  emergencies  while 
ensuring  that  individuals  in  lavatories 


could  not  tamper  with  the  supplemental 
oxygen  system. 

The  F’AA  believes  that  the  propo.sed 
rule  would  impose  minimal  costs 
because  it  would  only  apply  to  new 
type-certificated  airplane  models  .so  that 
the  manufacturer  would  be  able  to 
design  the  most  cost-effective 
emergency  oxygen  system  for  the  model 
before  construction  would  start  on  the 
first  airplane.  Again,  the  Boeing  787  and 
the  Airbus  350  are  two  new  type- 
certificate  projects  which  include 
designs  for  supplemental  oxygen 
systems  that  would  be  in  compliance 
with  this  proposed  rule.  The  FAA 
believes  that  similar  emergency  oxygen 
systems  could  be  designed  for  future 
type-certificated  airplanes  at  a  minimal 
cost. 

The  FAA  requests  comments  on  this 
initial  conclusion  of  minimal  expected 
costs  for  future  type-certificated 
airplane  models. 

Who  is  affected  by  this  rule? 

This  rule  affects  all  manufacturers  of 
large  transport  category,  certificated 
airplanes  under  part  25. 

Source(s)  of  Information 

The  primary  source  of  information  is 
the  LOARG,  which  included  part  25 
airplane  manufacturers,  other  aviation 
safety  regulatory  agencies, 
manufacturers  of  oxygen  generating 
.systems,  airlines,  a  pilot  union,  and  a 
flight  attendant  union. 

B.  Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  (RFA)  establishes  “as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consi.stent  with 
the  objectives  of  the  rule  and  of 
applicable  .statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  required  to  solicit  and 
consider  flexible  regulatory  propo.sals 
and  to  explain  the  rationale  for  their 
actions  to  assure  that  such  proposals  are 
given  serious  consideration.”  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  busines.ses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  j)erform  a  review  to 
determine  whether  a  proposed  rule 
would  have  a  significant  economic 
im()act  on  a  .substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
woidd,  the  agency  must  })re])are  an 
initial  regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  pro[)n.sed  rule 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify,  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  rea.soning  should 
be  clear. 

The  Small  Business  Administration 
defines  a  small  airplane  manufacturer  as 
one  that  employs  fewer  than  1,500 
people.  As  all  the  affected  airplane 
manufacturers  employ  more  than  1,500 
people,  this  proposed  rule  would  not 
affect  small  entities.  Therefore,  the  F’AA 
certifies  that  this  proposed  rule,  if 
promulgated,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  FAA  requests  comments  on  whether 
the  proposed  rule  would  create  any 
specific  compliance  costs  unique  to 
small  entities.  Please  provide  detailed 
economic  analysis  to  support  any  cost 
claims.  The  FAA  also  invites  comments 
regarding  other  small-entity  concerns 
with  respect  to  this  proposed  rule. 

C.  International  Trade  Impact 
Assessment 

The  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39),  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pub. 

L.  103-465),  prohibits  Federal  agencies 
from  establishing  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States  (U.S.). 
Pursuant  to  these  Acts,  the 
establishment  of  standards  is  not 
considered  an  unnecessary  obstacle  to 
the  foreign  commerce  of  the  U.S.,  so 
long  as  the  standards  have  a  legitimate 
domestic  objective,  such  as  protection  of 
safety,  and  does  not  operate  in  a  manner 
that  excludes  imports  that  meet  this 
objective.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  'I’he  FAA  has 
assessed  the  potential  effect  of  this 
proposed  rule  and  determined  that  it 
would  improve  safety  and,  therefore,  is 
not  an  unnecessary  obstacle  to 
international  trade. 

D.  Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  .statement  as.sessing  the  effects 
of  any  F'ederal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more 
(adjusted  annually  for  inflation  with  the 
ba.se  year  1995)  in  any  one  year  by  state, 
h)cal,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector;  such 
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a  mandate  is  deemed  to  be  a  “significant 
regulatory  action.”  The  FAA  currently 
uses  an  inflation-adjusted  value  of 
$143.1  million  in  lieu  of  $100  million. 
This  proposed  rule  does  not  contain 
such  a  mandate;  therefore,  the 
requirements  of  Title  II  do  not  apply. 

E.  Paperwork  Heduction  Act 

The  Paperwork  Reduction  Act  of  199.') 
(44  IJ.S.C.  3507(d))  requires  that  the 
P’AA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  The 
FAA  has  determined  that  there  would 
be  no  new  requirement  for  information 
collection  associated  with  this  proposed 
rule. 

F.  International  Compatibilitv  and 
(Cooperation 

In  keeping  with  II. S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
conform  to  International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
the.se  proposed  regulations. 

Executive  Order  13609,  Promoting 
International  Regulatory  Cooperation, 
promotes  international  regulatory 
cooperation  to  metit  shared  challenges 
involving  health,  safety,  labor,  secvirity, 
environmental,  and  other  issues  and  to 
reduce,  eliminate,  or  prevent 
unnecessary  differences  in  regulatory 
requirements.  The  FAA  has  analyzed 
this  action  under  the  policies  and 
agency  responsibilities  of  Elxecutive 
(irder  13609,  and  has  determined  that 
this  action  would  have  no  effect  on 
international  regulatory  cooperation. 

C.  Environmental  Analysis 

FA.‘\  Order  1050. lE  identifies  FAA 
actions  that  are  categorically  excluded 
from  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  in  the 
absence  of  extraordinary  circumstances. 
The  FAA  has  determined  this 
rulemaking  action  qualifies  for  the 
categorical  exclusion  identified  in 
paragraph  31 2f  and  involves  no 
extraordinary  circumstances. 

V.  Executive  Order  Determinations 

A.  Executive  Order  12866 

See  the  "Regulatory  Evaluation” 
discussion  in  the  “Regidatory  Notices 
and  Analyses”  section  eLsewhere  in  this 
preamble. 


B.  Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  propo.sed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
agency  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  .States,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  di.stribulion  of 
power  and  responsibilities  among  the 
various  levels  of  government,  and, 
therefore,  would  not  have  Federalism 
implications. 

(C.  Executive  Order  13211,  Bef>ulations 
That  Significantly  A  ffect  Energy  Supply. 
Distribution,  or  Use 

The  FAA  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Goncerning  Regulatifuis  that 
Significantly  Affect  Energy  Supply,  ' 
Distribution,  or  Use  (May  18,  2001).  The 
agency  has  determined  that  it  would  not 
be  a  “significant  energy  action”  under 
the  executive  order  and  would  not  be 
likely  to  have  a  significant  adverse  effect 
on  the  supply.  di.strihution,  or  use  of 
energy. 

VI.  Additional  Information 

A.  (Comments  Invited 
The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comnients,  data,  or 
views.  The  agency  also  invites 
comments  relating  to  the  economic, 
environmental,  energy,  or  federalism 
impacts  that  might  result  from  adopting 
the  proposals  in  this  document.  'I’he 
most  helpful  comments  reference  a 
specific  portion  oT  the  proposal,  explain 
the  reason  for  any  recommended 
change,  and  include  supporting  data.  To 
ensure  the  docket  does  not  contain 
duplicate  comments,  ixmimenters 
should  send  only  one  copy  of  written 
comments,  or  if  comments  are  filed 
electronically,  commenters  should 
submit  only  one  time. 

'I'he  FAA  will  file  in  the  docket  all 
comments  ij  receives,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposed  rulemaking,  before  acting 
on  this  proposal,  the  FAA  will  consider 
all  comments  it  receives  on  f)r  h(!fore  the 
closing  date  for  comments.  The  FAA 
will  consider  comments  filed  after  the 
comment  period  has  closed  if  it  is 
possible  to  do  so  without  incurring 
expense  or  delay.  The  agency  may 
change  this  proposal  in  light  of  the 
comments  it  receives. 

Proprietary  or  Confidential  Business 
Information:  ('.ommenters  should  not 
file  proprietary  or  confidential  busine.ss 
information  in  the  docket.  Suc;h 
information  must  bt*  sent  or  delivered 


directly  to  the  person  identified  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document,  and  marked  as 
proprietary  or  confidential.  If  submitting 
information  on  a  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM,  and 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
proprietary  or  confidential. 

Under  14  CFR  11.35(b),  when  the 
FAA  is  aware  of  proprietary  information 
filed  with  a  comment,  the  agency  does 
not  place  it  in  the  docket.  It  is  held  in 
a  separate  file  to  which  the  public  does 
not  have  access,  and  the  FAA  places  a 
note  in  the  docket  that  it  has  received 
it.  If  the  FAA  receives  a  request  to 
examine  or  copy  this  information,  it 
treats  it  as  any  other  request  under  the 
Freedom  of  Information  A«;t  (5  IJ.S.C. 
552).  The  FAA  proc<5Sses  such  a  request 
under  Dei)artment  of  Transportation 
procedures  found  in  49  CFR  part  7. 

B.  Availability  of  Rulemaking 
Documents 

An  electronic  copy  of  rulemaking 
documents  may  be  obtained  from  the 
Internet  by — 

1.  Searching  the  Federal  eRulemaking 
Portal  (http://www.regulations.gov); 

2.  Visiting  the  FAA’s  Regulations  and 
Policies  Web  page  at  http:// 
www.fan.gov/regulations  policies  or 

3.  Accessing  the  Coverninent  Printing 
Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.himl. 

Copies  may  also  bt;  obtained  by 
sending  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-1, 800  Independence 
Aveiuie  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-9680.  (jommenters 
must  identify  the  docket  or  notice 
number  of  this  rulemaking. 

All  documents  the  FAA  considered  in 
developing  this  proposed  rule. 
ini:luding  economic  analyses  and 
technical  reports,  may  be  accessed  from 
the  Internet  through  the  Federal 
eRulemaking  Portal  referenced  in  item 
(1 )  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendments 

In  consid«jration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propo.s(!S  to  amend  chapter  1  of  Title  14, 
Code  of  Federal  Regulations  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

■  1 .  The  authority  citation  for  part  25 
continues  to  read  as  follows: 
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Authority:  49  IJ.S.C.  lOfi(R).  401i:i.  44701, 
44702  and  44704. 

■  2.  Amend  §  25.795  by  redesignating 
paragraphs  (d)  and  (e)  as  (e)  and  (f) 
respectively,  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  25.795  Security  considerations. 


(d)  Each  chemical  oxygeti  generator  or 
its  installation  most  be  designed  to  be 
secure  from  deliberate  manipulation  by 
one  of  the  following: 

(1)  By  providing  effective  resistance  to 
tampering, 

(2)  By  providing  an  effective 
combination  of  resistance  to  tampering 
and  active  tamper-evident  features, 

(3)  By  in.stallation  in  a  location  or 
manner  whereby  any  attempt  to  access 
the  generator  would  be  immediately 
obvious,  or 

(4)  By  a  combination  of  approaches 
specified  in  paragraphs  (d)(1),  (d)(2)  and 
(d)(3)  of  this  section  that  tlie 
Administrator  finds  provides  a  secure 
installation. 

•k  It  *  ic  •k 

■  3.  Amend  (i  25.1450  by  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

§  25.1 450  Chemical  oxygen  generators. 

***** 

(b)*  *  * 

(3)  Except  as  provided  in  SF'AK  109, 
eacli  chemical  oxygen  generator 
installation  must  meet  the  requirements 
of  S  25.795(d). 

***** 

Issued  in  Washington,  DC],  on  (amiary  3, 
2013. 

Dorenda  D.  Baker, 

Director,  Aircraft  Certification  Serx'ice. 

IP'R  Hoc.  2()I3-002:<8  Filed  1-8-13;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1316;  Directorate 
Identifier  201 2-NM-1 86-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airpianes 

agency:  Federal  Aviation 
Administration  (FAA),  Dd'!’. 

ACTION:  Notice  of  propo.sed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  revise  an 
existing  airworthiness  directive  (AD) 
that  applies  to  all  The  Boeing  Companv 
Model  737-100,  -200,  -200(:,  -300, 


-400,  and  -500  series  airplanes.  The 
existing  AD  requires  repetitive 
inspections  to  detect  cracking  in  the 
web  of  the  aft  pressure  bulkhead  at  body 
station  1010  at  the  aft  fastener  row 
attachment  to  the  “Y”  chord,  various 
inspections  for  discrepancies  at  the  aft 
pressure  bulkhead,  and  related 
investigative  and  corrective  actions  if 
necessary.  Since  we  is.sued  that  AD,  we 
have  determined  that  certain  inspection 
and  repair  conditions  mu.st  be  clarified, 
as  well  as  t;ertain  paragraph  references 
related  to  the  terminating  action.  Tliis 
proposed  AD  would  clarify  certain 
actions  specified  in  the  existing  AD.  Wo 
are  proposing  this  AD  to  detect  and 
correct  fatigue  cracking,  which  could 
result  in  rapid  decompression  of  the 
fuselage. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  February  25,  2013. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eliulemaking  Portal:  Co  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fox;  202-493-2251. 

•  Mail:  IJ.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  (Jround  Floor.  Room 
Wl  2-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  .service  information  identified  in 
this  proposed  AD,  contact  Boeing 
Commercial  Airplanes,  Attention:  Data 
&  Services  Management,  F.O.  Box  3707, 
MC  2H-B5,  Seattle,  Washington  98124- 
2207;  telephone  206-544-5000, 
extension  1;  fax  206-766-5680;  Internet 
https://www.niYboeingfleet.coni.  You 
may  review  copies  of  the  referenced 
service  information  at  the  FAA, . 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Wa.shington. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  42.5-227- 
1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
wnvw.regulotions.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(l)hone:  800-647-5527)  is  in  the 
ADDRESSES  section.  (Comments  will  be 


available  in  the  AD  docket  shortly  after 
receipt,. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Pohl,  Aerospace  Engineer. 

Airframe  Branch,  ANM-120S,  F.'\A. 
Seattle  Aircraft  Certification  Office. 

1601  I.ind  Avenue  SW.,  Renton, 
Wa.shington  98057-3356;  plione:  (425) 
917-6450;  fax:  (425)  917-6.590;  email: 
alan.pohl@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
tbis  proposed  AD.  Send  your  comments 
to  an  address  li.sted  under  the 
ADDRESSES  section.  Include  “Docket  No. 
F'AA-2012-1316;  Directorate  Identifier 
201 2-NM-l  86-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
mm’. regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

(In  August  31,  2012,  we  issued  AD 
2012-18-13,  Amendment  39-17190  (77 
FR  57990,  September  19.  2012),  for  all 
The  Boeing  Company  Model  737-100, 
-200,  -200C,  -300,  -400,  and  -500 
series  airplanes.  (AD  2012-18-13 
superseded  AD  99-08-23,  Amendment 
39-11132  (64  FR  19879,  April  23, 

1999).)  That  AD  requires  repetitive 
inspections  to  detect  cracking  in  the 
web  of  the  aft  pressure  bulkliead  at  body 
station  1016  at  the  aft  fa.stener  row 
attachment  to  the  “Y”  chord,  various 
inspections  for  discrepancies  at  the  aft 
pressure  bulkhead,  and  related 
investigative  and  corrective  actions  if 
necessary.  That  AD  resulted  from 
several  reports  of  fatigue  cracking  at  that 
location.  We  issued  that  AD  to  detect 
and  correct  such  fatigue  cracking,  which 
could  result  in  rapid  decompression  of 
the  fuselage. 

Actions  Since  Existing  AD  (77  FR 
57990,  September  19,  2012)  Was  ls.sued 

Since  we  issued  AD  2012-18-13, 
Amendment  39-17190  (77  FR  57990, 
.September  19,  2012),  we  have 
determined  that  a  certain  inspection  and 
repair  required  by  paragraph  (I)  of  AD 
2012-18-13  must  be  clarified. 
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Paragraph  (1)  of  the  existing  AD 
specifies  to  inspect  for  “incorrectly 
drilled  fasteners  and  elongated 
fasteners”  {as  well  as  for  cracking  and 
corrosion),  and  also  that  “if  any  crack, 
incorrectly  drilled  fastener,  elongated 
fastener,  or  corrosion  is  found,  before 
further  flight,  repair  the  web  *  *  * 
However,  the  intent  of  paragraph  (1)  of 
AD  2012-18-13  with  regard  to  this 
inspection  is  to  inspect  the  fastener 
holes,  not  the  fasteners.  This  also 
reflects  the  corresponding  instructions 
specified  in  Boeing  Alert  Service 
Bulletin  737-'>3Al214,  Revision  4, 
dated  December  16,  2011  (which  is  the 
appropriate  source  of  service 
information  for  accomplishing  the 
actions  required  by  paragraph  (1)  of  AD 
2012-18-13).  It  is  not  possible  to 
inspect  “fasteners”  using  the  procedures 
specified  in  Part  111  of  the 
Accomplishment  Instructions  of  that 
service  bulletin.  That  is,  the  inspection 
procedures  in  that  service  bulletin  apply 
to  “fastener  holes”  and  cannot  be  used 
to  inspect  “fasteners.”  Therefore,  we 
have  revised  paragraph  (1)  of  this 
proposed  AD  to  specify  to  inspect,  in 


part,  for  “incorrectly  drilled  fastener 
holes”  and  “elongated  fastener  holes,” 
as  well  as  to  specify  that  “if  any  crack, 
incorrectly  drilled  fa.stener  hole, 
elongated  fastener  hole,  or  corrosion  is 

found,  before  further  flight,  repair 
***** 

In  addition,  we  also  find  it  necessary 
to  revise  certain  paragraph  references 
related  to  the  terminating  action,  as 
specified  in  paragraph  (s)  of  AD  201 2- 
18-13,  Amendment  39-17190  (77  FR 
57990,  September  19,  2012).  Paragraph 
(s)  of  AD  2012-18-13  states  that 
accomplishing  the  requirements  of 
paragraphs  (k)  through  (q)  of  that  AD 
terminates  the  requirements  of 
paragraphs  (g)  through,  (j)  of  that  AD. 
However,  we  have  determined  that  it  is 
only  necessary  to  accomplish  the 
requirements  of  paragraph  (k)  of  that  AD 
in  order  to  terminate  the  requirements 
of  paragraphs  (g)  through  (j)  of  that  AD. 
We  have  revi.sed  paragraph  (s)  of  this 
AD  accordingly. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 


and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design. 

Proposed  AD  Requirements 

This  propo.sed  AD  would  retain  all 
requirements  of  AD  2012-18-13, 
Amendment  39-17190  (77  FR  57990, 
September  19,  2012).  This  proposed  AD 
would  clarify  certain  actions  in 
paragraph  (1)  of  this  proposed  AD, 
would  revi.se  certain  paragraph 
references  related  to  the  terminating 
action  in  paragraph  (s)  of  this  proposed 
AD,  and  would  add  new  paragraph 
(u)(5)  to  this  proposed  AD  as  a  new 
provision  of  the  alternative  method  of 
compliance  (AMOC)  paragraph  to  allow 
the  continued  use  of  AMOCs  approved 
previously  in  accordance  with  AD 
2012-18-13. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  566  airplanes  of  IJ.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per  product 

Cost  on  U.S.  operators 

Low  frequency  eddy  current  (LFEC)  inspection 
[retained  action  from  AD  99-08-23,  Amend¬ 
ment  39-11132  (64  FR  19879,  April  23, 
1999)]. 

8  work-hours  x  $85  per 
hour  =  $680. 

$0 

$680  . 

.  $384,880 

Detailed  visual  inspection  [retained  action  from 
AD  99-08-23,  Amendment  39-11132  (64  FR 
19879,  April  23,  1999)). 

2  work-hours  x  $85  per 
hour  =  $170. 

$0 

$170  . 

.  $96,220 

Detailed,  high  frequency  eddy  current  inspection 
(HFEC),  and  LFEC  inspections  of  the  web  at 
the  “Y"  chord  of  the  bulkhead,  the  web  lo¬ 
cated  unde/  the  outer  circumferential  tear 

Up  to  60  work-hours  x 
$85  per  hour  = 

$5,100  per  inspection 
cycle. 

$0 

Up  to  $5,100  per  in¬ 
spection  cycle. 

Up  to  $2,886,600  per 
inspection  cycle. 

strap,  the  "Z”  stiffeners  at  the  dome  cap,  and 
existing  repairs  [retained  actions  from  AD 
2012-18-13,  Amendment  39-17190  (77  FR 
57990,  September  19,  2012)]. 


We  estimate  the  following  costs  to  do 
any  necessary  on-condition  inspections 
that  would  be  required  based  on  the 


results  of  the  initial  inspection.  We  have  aircraft  that  miglit  need  these 
no  way  of  determining  the  number  of  inspections; 


On-Condition  Costs 


Action 

Labor  cost' 

Parts  cost 

Cost  per 
product 

Detailed  and  HFEC  inspections  for  oil-canning  . 

.  1  work-hour  x  $85  per  hour  -  $85  .. 

$0 

$85 

LFEC  or  HFEC  inspection  for  cracking  . 

.  2  work-hours  x  ^5  per  hour  = 

$170. 

$0 

$170 

We  have  received  no  definitive  data 
that  woidd  enable  us  to  provide  cost 
estimates  for  the  crack  repairs  specified 
in  this  proposed  AD. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  i.ssue 
rules  on  aviation  safety.  Subtitle  1, 
Section  106,  describes  the  authority  of 


the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 
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We  are  issuing  this  rulemaking  under 
the  authority  de.scribed  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  h'AA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regidations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 


We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  "significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact;  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  (]FR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U..S.C.  l()6(g),  40113.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  jj  39.13  by  adding 
the  following  new  AD: 

The  Boeing  Company:  Docket  No.  FAA- 
2012-1316;  Directorate  Identifier  2012- 
NM-186-AD. 


(a)  ('.omments  Due  Dale 

The  FAA  must  receive  comments  on  this 
AD  action  by  February  25,  2013. 

(b)  Affected  ADs 

This  AD  revises  AD  2012-18-13. 
Amendment  39-17190  (77  FK  57990, 
Septenilier  19,  2012). 

(c)  Applicahilily 

riiis  AD  applies  to  all  The  Boeing 
Company  Model  737-100,  -200,  -200C:, 

-300,  —400,  and  -500  .series  airplanes, 
certificated  in  any  category. 

(d)  Subject 

Joint  Aircraft  System  Component  (JA.SC3/ 
Air  Transport  Association  (ATA)  of  America 
Code  53,  Fuselage. 

(e)  Unsafe  Ckmdition " 

This  AD  was  prompted  by  several  reports 
of  fatigue  cracks  in  the  aft  pressure  bulkhead. 
We  are  i.ssuing  this  AD  to  detect  and  correct 
such  fatigue  cracking,  which  cotdd  result  in 
rapid  decompression  of  the  fuselage. 

(f)  Compliance 

(Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Retained  Initial  Inspection 
This  paragraph  restates  the  initial 

inspection  required  by  paragraph  (g)  of  AD 
2012-18-13,  Amendment  39-17190  (77  FR 
57990,  September  19,  2012).  Ferform  either 
inspection  specified  by  paragraph  (g)(1)  or 

(g) (2)  of  this  AD  at  the  time  specified  in 
paragraph  (h)  of  this  AD. 

(1)  Perform  a  low  frequency  eddy  current 
(LFFT;)  inspection  from  the  aft  side  of  the  aft 
pressure  bulkhead  to  detect  discrepancies 
(including  cracking,  misdrilled  fastener 
holes,  and  corrosion)  of  the  web  of  the  upper 
section  of  the  aft  pressure  bulkhead  at  body 
station  1016  at  the  aft  fastener  row 
attachnjent  to  the  “Y”  chord,  from  stringer  15 
left  (S-15I,)  to  .stringer  15  right  (.S-15K),  in 
accordance  with  Boeing  737  Nondestructive 
Test  Manual  D6— 37239,  Part  6,  .Section  53- 
10-54,  dated  Dec:ember  5,  1998. 

(2)  Perform  a  detailed  visual  inspection  (jf 
the  aft  fastener  row  attachment  to  the  “Y” 
chord  from  the  forward  side  ol  the  aft 
pressure  bulkhead  to  detect  di.screpant:ies 
(including  cracking,  misdrilled  fastener 
holes,  and  corrosion)  of  the  entire  web  of  the 
aft  pressure  bulkhead  at  body  station  1016. 

(h)  Retained  Compliance  Times 

This  paragraph  restates  the  compliance 
limes  specified  in  paragraph  (h)  of  AD  2012- 
18-13,  Amendment  39-17190  (77  FK  57990, 
.September  19,  2012).  Perform  the  inspection 
required  by  paragraph  (g)  of  this  AD  at  the 
lime  spef:ified  in  paragraph  (h)(1),  (h)(2).  or 
(h)(3)  of  this  AD.  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
40,000  or  more  total  flight  cycles  as  of  Mav 
10.  1999  (the  effective  date  of  AD  99-08-23, 
Amendment  39-11132  (64  FR  19879,  April 
23.  1999));  Inspect  within  375  llighl  cycles  or 
60  days  after  May  10,  1999  (the  effective  date 
of  AD  99-08-23),  whichever  occurs  later. 

(2)  F'or  airplanes  that  have  accumulated 
25,000  or  more  total  flight  cycles  and  fewer 


than  40,000  total  flight  cycles  as  of  May  10, 
1999  (the  effective  date  of  AD  99-08-23, 
Amendment  39-11132  (64  FR  19879.  April 
23,  1999)):  Inspect  within  750  flight  cycles  or 
90  days  after  May  10,  1999  (the  effective  date 
of  AD  99-08-23),  whichever  occurs  later. 

(3)  For  airplanes  that  have  accumulated 
fewer  than  25,000  total  flight  cycles  as  of 
May  10,  1999  (the  effective  date  of  AD  99- 
08-23,  Amendment  39-11132  (64  FR  19879, 
April  23,  1999)):  Inspect  prior  to  the 
accumulation  of  25,7.50  total  flight  cycles. 

(i)  Retained  Repetitive  Inspections 

This  paragraph  restates  the  repetitive 
inspections  required  by  jraragraph  (i)  of  AD 
2012-18-13,  Amendment  39-17190  (77  FR 
57990,  September  19.  2012).  Within  1.200 
flight  cycles  after  performing  the  initial 
inspection  required  by  paragraph  (g)  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
1 ,200  flight  cycles:  Perfonn  either  inspection 
specified  by  paragraph  (g)(1)  or  (g)(2)  of  this 
AD. 

(j)  Retained  Corrective  Actions 

This  paragraph  restates  the  corrective 
actions  required  by  paragraph  (j)  of  AD  2012- 
18-13,  Amendment  39-17190  (77  FR  57990, 
September  19,  2012).  If  any  di.screpancy  is 
detected  during  any  inspection  required  by 
paragraph  (g),  (h),  or  (i)  of  this  AD:  Prior  to 
further  flight,  accomplish  the  actions 
specified  by  paragraphs  (j)(l)  and  (j)(3)  of  this 
AD,  and  paragraph  (j)(2)  of  this  AD,  if 
applicable. 

(1)  Perform  a  high  frequency  eddy  current 
inspection  from  the  forward  side  of  the 
bulkhead  to  detect  cracking  of  the  web  at  the 
“Y”  chord  attachment,  around  the  entire 
periphery  of  the  “Y”  chord,  in  accordance 
with  Boeing  737  Nondestructive  Test  Manual 
D6-37239,  Part  6,  Section  51-00-00,  Figure 
23.  dated  November  5,  1995. 

(2)  If  the  most  rer:ent  inspection  performed 
in  accordance  with  paragraph  (g)  of  this  AD 
was  not  a  detailed  visual  inspection: 
Accomplish  the  actions  specified  by 
paragraph  (g)(2)  of  this  AD.  If  the  inspection 
was  a  detailed  visual  inspection,  it  is  not 
necessary  to  repeat  that  inspection  prior  to 
further  flight. 

(3)  Repair  any  discrepancy  such  as 
cracking  or  corrosion  or  misdrilled  fastener 
holes  using  a  method  approved  in 
accordance  with  the  procedures  specified  in 
paragraph  (u)  of  this  AD. 

(k)  Retained  inspef;tinns  of  the  Web  at  the 
“Y"  (ihord  Upper  Bulkhead  From  S-15L  to 
S-15R 

This  paragraph  restates  the  inspections  of 
the  web  at  the  "Y”  chord  upper  bulkhead 
from  .S-15L  to  ,S-15R  required  by  paragraph 
(k)  of  AD  2012-18-13,  Amendment  39-17190 
(77  FR  57990.  .Septeinlrer  19,  2012).  At  the 
later  of  the  times  specified  in  paragraphs 
(k)(l)  and  (k)(2)  of  this  AD:  Do  detailed  and 
LF’E(^  inspections  of  the  aft  side  of  the 
bulkhead  web.  or  do  detailed  and  high 
frequency  eddy  current  (HFF]C)  inspectirms 
from  the  forward  side  of  the  bulkhead,  and 
do  all  applicable  related  investigative  and 
corrective  actions:  in  accordance  with  Part  1 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  737-53A1214, 
Revision  4,  dated  December  16,  2011,  except 
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a.s  required  by  paragraphs  (r)(l)  and  (rKS)  of 
this  AI).  Inspect  for  cracks,  incorrectly 
drilled  fastener  holes,  and  elongated  fastener 
holes.  Do  all  applicable  related  investigative 
and  corrective  actions  before  further  flight. 
Repeal  the  inspections  at  the  applicable 
times  specified  in  table  1  ol  paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  S<!rvice 
Bulletin  7.'J7— 5:fA1214.  Revision  4,  daltul 
December  Ifi,  2011. 

(1)  Prior  to  the  accumulation  of  25.000 
total  flight  cycles. 

(2)  Except  as  nHjuired  bv  paragraphs  {r)(2) 
and  (r)(4)  of  this  AD,  at  the  later  of  the  limes 
spec,ifi«*d  in  the  “C’ompliance  Time"  column 
in  table  1  of  paragra[)h  I.E.,  “Compliance," 
of  Boeing  Alert  .Service  Bulletin  737- 
53A1214,  Revision  4,  dated  Dec(md)er  10, 

201 1. 

(i)  Retained  Inspections  of  the  Web  at  the 
“Y”  Chord  in  the  Lower  Bulkhead  From  S- 
151,  to  S-15R  With  Revised  Inspection  and 
Repair  Conditions 

rids  paragra[)h  n^slales  the  inspections  of 
the  web  at  the  “Y"  chord  in  lh(!  lower 
bulkhead  from  .S-15I,  to  S-15R  requireil  by 
paragraph  |1)  of  AD  2012-18-13,  Amendment 
30-17190  (77  FR  57990,  .September  19.  2012), 
with  revised  inspection  and  rep.'tir 
conditions.  Exctipl  as  recpnred  by  paragraphs 
(r)(2)  and  (r)(5)  of  this  AD,  at  the  applicable 
time  siiecified  in  table  2  of  paragraph  I.E.. 
“C.omplianf;e,"  of  Boeing  Ah^rl  .Servii;e 
Bidhitin  737-53A1214.  Revision  4.  dated 
DiK;(!nd)er  16,  201 1;  Df)  detailed  and  eddy 
current  inspections  of  the  web  from  tin; 
forward  or  aft  siile  of  the  b(dkh(>ad  for  crat:k.s, 
incorrectly  drilled  fastener  holes,  and 
elongated  fastener  hohis.  in  accordance  with 
Part  111  of  the  Accomplishment  Instructions 
of  Boeing  Alert  .Service  Bidletin  737- 
.53A1214,  Revision  4,  dated  December  16, 
2011,  except  as  nHpiired  by  paragraphs  (r)(l) 
and  {r)(3)  of  this  AD.  If  any  crack,  incorrectly 
drilled  fastener  hole,  elongated  fastener  hole, 
or  t;orrosion  is  found,  before  further  flight, 
repair  using  a  method  approved  in 
accordance  with  the  procedures  specified  in 
paragraph  (u)  of  this  AD.  Repeat  tlie 
inspections  at  the  applicable  times  spiicified 
in  table  2  of  paragraph  I  .E.,  “tiomplianco,” 
of  Boeing  Alert  .Service  Bulletin  737- 
53A1214,  Revision  4.  date<l  December  16, 
2011. 

(m)  Retained  One-Time  Inspection  Under  the 
Tear  Strap 

This  paragraph  restates  the  one-time 
inspection  under  the  tear  strap  required  by 
paragraph  (m)  of  AD  2012-18-13, 
Amendment  39-17190  (77  FR  57990, 
.September  19,  2012).  Except  as  required  by 
parjigraphs  (r)(2)  and  (r)(5)  of  this  AD,  at  the 
applicai>le  time  specified  in  table  3  of 
paragraph  I.E.,  “Compliance,"  of  Boeing 
Alert  Service  Bulletin  737-53A1214, 

Revision  4,  dated  December  16,  2011:  Do  a 
one-time  LFEC  inspection  for  cracks  on  the 
aft  side  of  the  bulkhead  of  the  web  located 
under  the  outer  circumferential  tear  strap,  or 
do  a  one-time  HFEC  inspection  for  cracks 
from  the  forward  side  of  the  bulkhead  of  the 
web  located  under  the  outer  circumferential 
tear  strap,  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 


.Service  Bulletin  737-53A1214,  Revision  4. 
dated  Decembcir  16,  2911,  except  a.s  required 
by  paragraj)!)  (r)(l)  of  this  AD.  If  any  cracking 
is  found,  before  further  flight,  repair  the 
bulkhead  using  a  method  ap[)covod  in 
accordance  with  the  procedures  specifie<l  in 
paragraph  (u)  of  this  AD. 

(n)  Retained  Inspection  for  Oil-Uanning 

This  paragnq)h  restates  the  inspection  for 
oil-canning  reciuired  by  paragraph  (n)  of  AD 
2012-18-13,  Amendment  39-17190  (77  FR 
57990.  .September  19.  2012).  Except  as 
required  by  |)aragraph  (r)(2)  of  this  AD,  at  the 
applicable  time  specified  in  table  4  of 
paragraph  I.E.,  “Compliance,"  of  Boeing 
Alert  Service  Bulletin  737-53A1214, 

Revision  4,  dated  December  16,  2011:  Do  a 
dtilailed  inspection  from  the  aft  sidt!  of  the 
bulkhead  for  oil-canning  and  do  all 
applicable  relaletl  investigative  and 
corrective  actions,  in  ac«;ordance  with  Part  II 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  .Service  Bulletin  737-53A1214, 
Revision  4,  dalcal  December  16.  2011,  except 
as  re(|uired  by  paragraph  (r)(1)  of  this  AD.  Do 
all  related  investigative  and  correc:live 
actions  befort!  further  flight.  Thereafter, 
repeat  the  inspection  at  the  applicable  times 
specified  in  table  4  of  paragraph  I.E., 
“Com[)liance,"  of  Boeing  Alert  Service 
Bulletin  737-53A1214,  Revision  4.  dated 
December  16,  2011.  For  oil-cans  found 
within  the  limits  specified  in  Pai1  ll  of  the 
Acconqilishmenl  Instructions  of  Boeing  Alert 
.Service  Bulletin  737-53A1214.  Revision  4. 
dated  December  16,  2011:  In  lieu  of  installing 
Ibe  repair  before  further  flight,  at  the 
applicable  times  specified  in  table  4  of 
paragraph  I  .E.,  “Uompliance,"  of  Boeing 
Alert  Service  Bulhdin  737-53A1214, 

Revision  4,  dated  December  16.  201 1,  do 
initial  and  repetitive  detailed  and  HFE(; 
inspections  for  c.racks  of  the  oil-canning  and 
install  the  repair,  in  accordance  with  the 
Accorn[)lishment  liistru(;tions  of  Boeing  Alert 
Servic:e  Bulletin  737-53A1214,  Revision  4, 
dated  Dectnnber  1(>,  2011.  If  any  crack  is 
found,  before  further  flight,  repair  the 
c:racking  using  a  method  approved  in 
ac:cordancc  with  the  prot:edures  specified  in 
paragraph  (u)  of  this  AD.  Installing  the  repair 
terminates  tlie  repetitive  inspef;tions  for 
cracks. 

(o)  Retained  Inspection  of  the  Dome  Cap  at 
the  Center  of  the  Bulkhead 

This  paragraph  restates  the  inspection  of 
the  dome  cap  at  the  center  of  the  bulkhead 
required  by  paragraph  (o)  of  AD  2012-18-13, 
Amendment  39-17190  (77  FR  57990, 
September  19,  2012).  Except  as  required  by 
j)aragraphs  (r)(2)  and  (r)(5)  of  this  AD,  at  thc! 
applicable  time  specified  in  table  5  of 
paragraph  I.E.,  “Complianc;e,"  of  Boeing 
Alert  .Service  Bulletin  737-53A1214. 

Revision  4,  dated  December  16,  2011:  Do  an 
eddy  c;urrent  inspection  to  detect  any 
cracking  of  fh«r  dome  cap  at  the  center  of  the 
bulkhead,  and  do  all  applicable  corrective 
actions,  in  accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1214,  Revision  4, 
dated  December  16,  2011.  Do  all  corrective 
actions  before  further  flight.  Repeat  the 
inspection  at  the  times  specified  in  table  5  of 


paragraj)!!  I.E.,  "Uoinpliance,"  of  Boeing 
Alert  .Service  Bulletin  737-53A1214, 

Revision  4.  dated  December  16,  2011. 

(p)  Retained  Inspection  of  the  Forward 
Flange  of  thc  “Z"  Stiffeners  at  the  Dome  Cap 

This  paragraph  restates  the  inspection  of 
the  forward  flange  of  the  "Z"  stiffeners  at  thc 
doiiKi  cap  requinid  bv  paragraph  (p)  of  AD 
2012-18-13,  Amendment  39-171‘K)  (77  FR 
57990,  .September  19,  2012).  Except  as 
required  by  paragraphs  (r)(2)  and  (r)(5)  of  this 
AD,  at  the  a|)plicable  time  specified  in  table 
6  of  paragra])h  I.E.,  “Compliance,"  of  Boeing 
Alert  .Service  Bulletin  737-53A1214. 

Revision  4.  dated  December  16,  201 1 :  Do  an 
HFEC  inspection  to  delect  any  c:racking  of  the 
“Z”  stiffener  flanges  at  the  dome  cap  in  the 
cimtcir  of  the  bulkhead,  in  accordance  with 
Part  V  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  737-53 Al 214, 
Revision  4,  dated  nei;embor  16,  2t)11,  except 
as  rtiquired  by  paragraph  (r)(l)  of  this  AD.  If 
any  crack  is  found,  before  further  flight, 
nipair  the  flanges  using  a  method  approved 
in  accordance  with  the  procedures  specified 
in  paragraph  (u)  of  this  AD.  Repcjat  tbe 
inspei:tion  at  th(!  applicabh;  times  specifitnl 
in  table  6  of  paragraph  I.E.,  “Compliance,” 
of  Boeing  Alert  .Service  Bulletin  737- 
53A1214,  Revision  4,  ilated  December  16, 
2011. 

(q)  Retained  Inspection  for  Existing  Repairs 
on  the  Bulkhead 

This  paragraph  restates  the  inspection  for 
existing  repairs  on  the  bulkhead  required  by 
paragraph  (q)  of  AD  2012-18-13, 

Amendment  39-17190  (77  FR  57990, 
.September  19,  2012).  Except  as  required  by 
paragraph  (r)(2)  of  this  AD,  at  the  applicable 
time!  specified  in  table  7  of  [)aragraph  I.E., 
“Compliance,”  of  Boeing  Alert  .Service 
Bulletin  737-53A1214,  Revision  4,  dated 
D(!cember  16,  2011:  Do  a  detailed  inspection 
of  the  bulkheail  web  and  stiffeners  for 
existing  respairs,  in  accordance  with  Fart  VI 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  737-53A1214. 
Revision  4,  dated  December  16,  2011,  except 
as  required  by  paragraph  (r)(l)  of  this  AD. 

(1)  If  any  repair  identified  in  the 
“Condition"  column  of  table  8  of  paragraph 
I.E.,  “Compliance,”  of  Bo*)ing  Alert  .Service 
Bulletin  737— 53A1214,  Revision  4.  dated 
December  16,  2011,  is  found  and  the 
“Reference"  column  refers  to  Apj)endix  A,  B, 
C,  or  D  of  that  service  bulletin:  At  the 
applicable  limes  S|)ecified  in  table  8  of  . 
paragraph  I.E.,  “Compliance,"  of  Boeing 
Alert  .Service  Bulletin  737-53A1214. 

R(!vision  4,  dated  December  16,  2011,  except 
as  retjuired  by  paragraph  (r)(2)  of  this  AD,  do 
an  HFEC  inspection  or  an  LFEC  inspection  of 
the  web  for  cracking,  in  accordance  with 
Appendix  A,  B,  C,  or  D,  as  applicable,  of 
Bo(;ing  Alert  .Service  Bulletin  737-53 Al 214, 
Revision  4,  dated  December  16,  2011.  If  any 
t:racking  is  found,  before  further  flight,  repair 
using  a  method  approved  in  accordance  with 
the  procedures  specified  in  paragraph  (u)  of 
this  AD.  Repeat  the  inspections  thereafter  at 
the  applicable  intervals  specified  in  table  8 
of  paragraph  I.E.,  “Compliance,”  of  Boeing 
Alert  .Service  Bulletin  737-53A1214, 

Revision  4,  dated  December  16,  2011. 
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(2)  If  any  repair  identified  in  the 
“(iondition”  column  of  table  8  of  paragraph 
I.E.,  “Compliance,”  of  Boeing  Alert  Service 
Bulletin  7.'f7-.'>3A1214,  Revision  4,  dated 
December  16,  2011,  is  found  and  the 
“Reference”  column  refers  to  Appendix  E  of 
that  service  bulletin;  At  the  applicable  times 
specified  in  table  8  of  paragraph  I  .E., 
“Compliance,”  of  Boeing  Alert  Servic:e 
Bulletin  7.37-,'i3A12l4,  Revision  4,  dated 
December  16,  2011,  ext:ept  as  required  by 
paragraph  (r)(2)  of  this  AD,  remove  the  repair 
and  replace  with  a  now  repair,  in  accordance 
with  Appendix  E  of  Boeing  Alert  .Service 
Bulletin  737-53A1214,  Revision  4,  dated 
Decemb(!r  16,  2011. 

(3)  If  any  non-SRM  (structural  repair 
manual)  repair  is  found  and  the  repair  does 
not  have  FAA-approved  damage  tolerance 
inspections,  except  as  required  by  paragraph 
(r)(2)  of  this  AD,  at  the  applii;ahle  lime 
specified  in  table  7  of  Raragraph  I.E., 
“Compliance.”  of  Boeing  Alert  Service 
Bulletin  737-,‘i3Al 214,  Revision  4,  dated 
December  16.  2011:  Contact  the  Boeing 
Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  that  lias 
been  authorized  by  the  Manager,  Seattle 
Aircraft  C^ertification  Office,  for  damage 
tolerance  inspections.  Do  those  damage 
tolerance  inspections  at  the  times  given  using 
a  method  ajiproved  in  ac.cordance  with  the 
prociedures  specified  in  paragraph  (n)  of  this 
AD. 

(r)  Retained  Exceptions  to  the  Service 
Information 

This  paragraph  restates  the  exceptions  to 
the  service  information  required  by 
paragraph  (r)  of  AD  2012-18-13,  Amendment 
39-17100  (77  FR  57990,  .September  19,  2012). 

(1)  Where  Boeing  Alert  .Service  Bulletin 
737— 53A1214,  Revision  4,  dated  December 
16,  2011,  specifies  to  contact  Boeing  for 
repair  instructions:  Before  further  flight, 
repair  using  a  method  approved  in 
accordance  with  the  procedures  specified  in 
paragraph  (u)  of  this  AD. 

(2)  Where  Boeing  Alert  Service  Bulletin 
737-53A1214.  Revision  4.  dated  December 
16,  201 1,  specifies  a  compliance  time  “after 
the  date  of  Revision  1  to  this  service 
bulletin,”  “from  the  dale  of  Revision  3  of  this 
.service  bulletin,”  “after  the  date  of  Revision 
3  to  this  .service  bulletin,”  or  “of  the  effective 
date  of  AD  99-08-23,”  this  AD  requires 
compliance  within  the  specified  compliance 
time  after  Octol)er  24,  2012  (the  effective  date 
of  AD  2012-18-13,  Amendment  39-17190 
(77  FR  57990,  September  19,  2012)). 

(3)  Access  and  restoration  procedures 
specified  in  the  Accomplishment 
Instructions  of  Boeing  Alert  .Service  Bulletin 
737-53A1214,  Revision  4,  dated  December 
16,  2011,  are  not  required  by  this  AD. 
Operators  may  do  those  procedures  following 
their  maintenance  practices. 

(4)  Where  table  1  of  paragraph  I.E., 
“Compliance”  of  Boeing  Alert  Service 
Bulletin  737-53A1214,  Revision  4,  dated 
December  16,  2011,  specifies  a  compliance 
time  relative  to  actions  done  “in  accordance 
with  paragraph  (a)(2)  of  AD  99-08-23,”  this 
AD  requires  compliance  within  the  specified 
compliance  time  relative  to  actions  specified 
in  paragrapli  (g)(2)  of  this  AD. 


(5)  Where  the  Condition  columns  in  tables 
2,  3,  5,  and  6  of  paragraph  l.Fi., 

“(Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1214,  Revision  4.  dated 
December  16.  2011,  refer  to  total  fligfU  cycles, 
Ifiis  AD  applies  to  the  airplanes  with  the 
specified  total  flight  cyc:le.s  as  of  (Iclober  24. 
2012  (the  effective  dale  of  AD  2012-18-13, 
Amendment  39-17190  (77  FR  57990, 
.Se[)tember  19,  2012)). 

(s)  Retained  Terminating  Action  With 
Revised  Paragraph  Reference 

This  paragraph  restates  the  terminating 
action  specified  in  paragraph  (s)  of  AD  2012- 
18-1.3,  Amendment  39-17190  (77  FR  57990, 
.September  19,  2012),  with  a  revised 
|)aragraph  reference.  Accomplishment  of  the 
requirements  in  paragraph  (k)  of  this  AD 
terminates  the  requirements  of  paragraphs  (g) 
through  (j)  of  this  AD. 

(I)  Credit  for  Previous  Actions 

This  paragraph  restates  the  credit  for 
previous  actions  specified  by  paragraph  (t)  of 
AD  2012-18-13,  Amendment  39-17190  (77 
FR  57990,  .September  19,  2012).  Tins 
paragraph  provides  credit  for  the  actions 
required  by  paragraphs  (k)  through  (s)  of  this 
AD,  if  the  actions  wens  performed  before  the 
effective  date  of  this  AD  using  th»i  .servic:e 
bidletins  specified  in  paragraphs  (t)(I) 
through  (t)(4)  of  this  AD. 

(1)  Boeing  Alert  Service  Bulletin  737- 
53A1214,  dated  )une  17,  1999. 

(2)  Boeing  Alert  Service  Bulletin  737- 
53A1214,  Revision  1,  dated  )une  22,  2000. 

(3)  Boeing  Alert  Service  Bulletin  737- 
53A1214.  Revision  2.  dated  May  24.  2001. 

(4)  IRjeing  Alert  Service  Bulletin  737- 
53A1214,  Revision  3,  dated  )anuary  19,  2011. 

(u)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  .Seattle  Aircraft 
(lertification  Office  (A('-O),  FAA,  has  the 
authority  to  approve  AMO(',s  for  this  AD,  if 
reciuested  using  the  proc;edures  found  in  14 
CFR  39.19.  In  accordance  with  14  (TR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  AC,0,  send  it  to  the 
attention  of  the  person  identified  in  (he 
Relattul  Information  section  of  this  AD. 
Information  may  be  emailed  to:  9-ANM- 
Sc;atiIe-ACO-AMOC-Ueqiwf;ts@faa.gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(3)  An  AMOfJ  that  provides  an  acceptable 
level  of  .safety  may  be  used  for  any  repair 
required  by  this  AD  if  it  is  approved  by  the 
Boeing  Commercial  Airplanes  ODA  that  has 
been  authorized  by  the  Manager,  .Seattle 
ACO,  to  make  those  findings.  For  a  repair 
method  to  be  approved,  the  repair  mu.st  meet 
the  certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(4)  AMOCs  approved  previously  in 
accordance  with  AD  99-08-23,  Amendment 
39-11132  (64  FR  19879,  April  23,  1999),  are 
approved  as  AMCXls  for  the  corresponding 
provisions  of  this  AD. 


(5)  AMOf's  approved  previously  in 
accordance  with  AD  2012—18-13, 
Amendment  39-17190  (77  FR  57990, 
September  19,  2012).  are  approved  as 
AMOCs  for  tbe  corresponding  provisions  of 
this  AD. 

(v)  Related  Information 

(1)  For  more  information  al)out  this  AD, 
contact  Alan  Pohl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA.  Seattle 
Aircraft  ('ertification  Office,  1601  Lind 
Avenue  SW.,  Renton.  Washington  98057- 
3.356;  phone:  (425)  917-6440;  fax;  (425)  917- 
6590;  email;  ulan.poblQifaa.gov. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  Attention:  Data  14  Services 
Management,  F.O.  Box  3707,  MC  2H-65, 
Seattle,  Washington  98124-2207;  telephone 
206-544-5000,  extension  1 :  fax  206-766- 
5680;  Internet  https:// 
ivnw.mvhoningfloci.rom.  You  may  review 
copies  of  the  referenced  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  l.ind  Avenue  .SW.,  Renton,  Washington. 
For  information  on  the  availability  of  this 
material  at  the  FAA,  call  42.5-227-1221. 

Tssued  in  Renton,  Washington,  on  January 
2,2013. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Serx  ice. 

IKK  Doc.  20i;t-O(n«(i  Filed  l-H-Kl:  8:45  ani) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1217;  Directorate 
Identifier  201 2-NE-39-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Admini.stralion  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
International  Aero  Engines  AG  (lAE), 
V252.5-D.5  and  V2528-D5  turbofan 
engines,  with  a  certain  number  (No.)  4 
bearing  internal  scavenge  tube  and  a 
certain  No.  4  bearing  external  scavengp 
tube  installed.  This  proposed  AD  was 
prompted  by  a  report  of  an  engine 
under-cowl  fire  and  commanded  in¬ 
flight  shutdown.  This  proposed  AD 
would  require  replacement  of  certain 
part  number  (P/N)  No.  4  bearing  internal 
scavenge  tubes,  and  alignment  checks  of 
certain  P/N  No.  4  bearing  external 
scavenge  tubes.  We  are  proposing  this 
AD  to  prevent  engine  fire  and  damage 
to  the  airplane. 
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DATES:  We  must  receive  comments  on 
this  proposed  AD  by  March  11,  2013. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eRuleniaking  Portal:  Go  to 
http:/ /w'w^v.regiilations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington.  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.rn.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  International 
Aero  Engines,  028  Hebron  Avenue, 

Suite  400,  Glastonbury,  CT  06033; 
phone:  860-368-3823;  fax:  860-755- 
6876.  You  may  view  the  referenced 
serv'ice  information  at  the  F’AA,  Engine 
&  Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA  01803. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  781-238- 
7125. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
w’WH'. regulations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  propo.sed  AD,  the 
regulatory  evaluation,  any  comments 
received  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Adler,  Aerospace  Engineer, 
Engine  &  Propeller  Directorate,  FAA,  12 
New  Engfand  Executive  Park, 
Burlington,  MA  01803;  phone;  781- 
238-7157;  fax:  781-238-7199;  email: 
inartin.adler@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

C^ommenls  Invited 

We  ijivite  you  to  send  any  w'ritten 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  addre.ss  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
2012-1217;  Directorate  Identifier  2012- 
NE-.39-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
(;conomic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 


consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  po.st  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  po.st  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  received  a  report  of  a  fire  warning 
on  an  lAE  V2525  turbofan  engine 
shortly  after  takeoff.  The  engine 
experienced  an  under-cowl  fire  and  a 
commanded  in  flight  .shutdown. 
Investigation  revealed  that  this  event 
w'as  caused  by  failure  of  the  No.  4 
bearing  internal  scavenge  tube  due  to 
high  sfre.ss.  A  mi.salignment  of  the  No. 

4  bearing  external  scavenge  tube  was 
noted  to  be  a  contributing  factor.  This 
proposed  AD  would  direct  the 
replacement  of  all  No.  4  bearing  internal 
scavenge  tubes,  P/N  2A2074-01.  This 
proposed  AD  would  also  require 
checking  the  alignment  of  the  No.  4 
bearing  external  scavenge  tube,  P/N 
6A5254,  and  if  it  fails  the  check, 
replacement  of  the  external  scavenge 
tube.  The.se  conditions,  if  not  corrected, 
could  result  in  engine  fire  and  damage 
to  the  airplane. 

Relevant  Service  Information 

We  reviewed  lAE  Service  Bulletin 
(SB)  No.  V2500-ENG-72-0630, 

Revision  1,  dated  Septemliar  20,  2012. 
The  SB  describes  procedures  for 
replacement  of  the  No.  4  bearing 
internal  scavenge  tube  and  for 
verifit;ation  of  proper  alignment  of  the 
No.  4  bearing  external  scavenge  tube. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design. 

Proposed  AD  Requirements 

This  proposed  AD  would  require  the 
replacement  of  the  No.  4  bearing 
internal  scavenge  tube,  P/N  2A2074-()1, 
at  the  next  combustor  module-level 
exposure.  This  AD  would  also  require 
verification  of  the  alignment  and 
installation  of  the  No.  4  bearing  external 
scavenge  tube,  P/N  6A5254,  relative  to 
the  tube-to-bo.ss  elbow,  P/N  2A2514  or 
P/N  2A3951-01,  on  the  No.  4  bearing 
internal  scavenge  tube,  P/N  2A2()74-01. 


Differences  Between  the  Proposed  AD 
and  the  Service  Information 

The  .SB  requires  replacement  of  the 
No.  4  bearing  internal  scavenge  tube,  P/ 

N  2A2()74-01,  at  each  combustor 
module-level  exposure.  This  AD  would 
require  replacement  at  each  combustor 
module-level  exposure  after  10,000 
cycles. 

Interim  Action 

We  consider  this  proposed  AD 
interim  action.  The  design  approval 
holder  is  currently  developing  a 
modification  that  will  address  the 
unsafe  condition  identified  in  this  AD. 
Once  this  modification  is  developed, 
approved,  and  available,  we  might 
consider  additional  rulemaking. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  123  engines  installed  on 
airplanes  of  IJ.S.  registry.  We  estimate 
that  it  would  take  1.5  hours  per  engine 
to  replace  the  No.  4  bearing  internal 
scavenge  tube,  and  3  hours  per  engine 
to  replace  the  No.  4  bearing  external 
scavenge  tube.  Required  parts  would 
cost  .$25^251  per  engine.  The  average 
labor  rate  is  $85  per  hour.  Based  on 
these  figures,  we  estimate  the  co.st  of  the 
proposed  AD  on  U.S.  operators  to  be 
$3,152,921. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  .safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addre.sses  an  un.safe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  propo.sed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  j)ower  and 
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responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discu.ssed  above,  1 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  {44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CP’R  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1. 7'he  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  airworthiness 
directive  (AD): 

International  Aero  Kngines  AG:  Docket  No. 
FAA-2012-1217;  Directorate  Identifier 
2012-NE-39-AD. 

(a)  Comments  Due  Date 

We  ntust  receive  comments  by  Marcli  11. 
2013. 

(|j)  Affected  ADs 

None. 

(c)  Applicability 

This  AD  applies  to  International  Aero 
Engines  AG  (lAE),  V2525-D5  and  V2528-D5 
turbofan  engines,  serial  numbers  V20001 
through  V2028.'>,  with  numlrer  (No.)  4  bearing 
int(!rnal  .scavenge  lube,  part  number  (P/N) 
2A2074-01  and  No.  4  Irearing  external 
scavenge  lube,  P/N  6A.S2.‘54  installed. 

(d)  Unsafe  (iondition 

This  AD  was  prompted  by  a  report  of  an 
engine  under-cowl  fire,  commanded  in-flight 
shutdown,  and  damage  to  the  airplane.  We 
are  issuing  this  AD  to  prevent  engine  fire  and 
damage  to  the  airplane 

(e)  Ciompliance 

Comply  with  Ibis  AD  within  the 
compliance  tiiniis  specified,  unless  alrcscdy 
done. 


(f)  No.  4  Bearing  Internal  Scavenge  Tube, 

P/N  2A2074-01,  Replacement 

Replace  the  No.  4  bearing  internal  scavenge 
tube,  P/N  2 A2074-01 ,  at  each  combu.stor 
module-ltivel  exposure  after  the  No.  4  bearing 
internal  scavenge  lube  has  accumulated 
10,000  flight  cycles  (FCs)  since  new.  If  the 
FCs  on  the  tube  cannot  Ice  confirmed,  replace 
the  tube  at  each  c;ombustor  module-level 
exposure. 

(g)  No.  4  Bearing  External  Scavenge  Tube, 

P/N  6A5254,  Installation 

At  each  installation,  check  the  alignment  of 
the  No.  4  bearing  external  scavenge  tube,  P/  - 
N  6A5254,  in  accordance  with  paragraphs 
3. A.  PART  2,  of  lAE  NMSB  No.  V2500-ENrr- 
72-0630,  Revision  1,  dated  September  20, 
2012.  If  the  tube  is  misaligned,  replai:e  with 
a  new  lube. 

(b)  Definitions 

Combustor  module  level  exposure  is 
defined  as  separation  of  the  combustor  case 
and  the  compressor  case  flanges. 

(i)  Alternative  Methods  of  Compliance 
(AM(K'.s) 

The  Manager,  Engine  Certification  Office, 
FAA,  may  approve  AMOC^s  to  this  AD.  U.se 
the  procedures  found  in  14  CFR  39.19  to 
make  your  request. 

(j)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Martin  Adler,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine  & 
Propeller  Directorate,  1 2  New  England 
Executive  Park.  Burlington.  MA  01803: 
email:  martin.adler@faa.gov,  phone:  781- 
238-7779;  fax:  781-238-7199. 

(2)  For  service  information  identified  in 
this  AD,  contact  International  Aero  Engines 
AG,  628  Hebron  Avenue,  Suite  400, 
Glastonbury,  CT  06033;  phone;  860-368- 
3823;  fax;  860-7,'i.')-6876.  You  may  view  this 
service  information  at  the  FAA,  Engine  <4 
Propeller  Directorate.  12  New  Finghand 
Executive  Park.  Burlington,  MA  01803.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  781-238-712.'!. 

Issued  in  Burlington,  Massachusetts,  on 
December  28,  2012. 

('.olleen  M.  D’Alessandro, 

Assistant  Manager,  Engine  fr  Propeller 
Directorate,  Aircraft  (ieiHfication  Seivice. 

IKK  Due.  :'013-0()212  Filed  1-a-i:!.  8:4.5  iini) 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

Boundary  Expansion  of  Cordell  Bank 
and  Gulf  of  the  Farallones  National 
Marine  Sanctuaries;  Intent  To  Prepare 
Draft  Environmental  impact  Statement; 
Scoping  Meetings 

agency:  Office  of  National  Marine 
Sanctuaries  (ONMS),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 

ACTION:  Correction. 

SUMMARY:  On  December  21,  2012, 

NOAA  published  a  notice  of  intent  in 
the  Federal  Register  to  revi.se  the 
boundaries  of  Cordell  Bank  and  Gulf  of 
the  Farallones  national  marine 
sanctuaries.  This  document  makes  a 
correction  to  the  dates  of  the  scoping 
meetings.  The  end  of  the  scoping  period 
remains  March  1, 2013. 

DATES:  NOAA  will  accept  public 
comments  on  the  notice  of  intent 
published  at  77  FR  75601  (December  21, 
2012)  through  March  1,  2013. 

Dates  for  scoping  meetings  are: 

(1)  January  24,  2013  at  the  Bodega  Bay 
Grange  Hall. 

(2)  February  12,  2013  at  the  Point 
Arena  High  School. 

(3)  February  13,  2013  at  the  Gualala 
Community  Center. 

ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  NOAA- 
NOS-201 2-0228,  by  any  of  the 
following  methods: 

•  Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Ftideral  e-Rulemaking  Portal.  Co  to 
WM'w.rcgiilations.gov/ 

#  !docketDetail;D=NOAA-NOS-201 2- 
0228,  click  the  “Comment  Now!”  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Maria  Brown,  Sanctuary 
Superintendent,  Gulf  of  the  Farallones 
National  Marine  .Sanctuary,  991  Marine 
Drive,  The  Presidio,  .San  Francisco.  CA 
94129. 

Instructions:  Comments  .sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NOAA.  All  comments 
ret:eivod  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  (e.g..  name,  address,  etc.), 
coididential  business  information,  or 
otherwise  sensitive  information 
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submitted  voluntarily  by  the  seiid^  will 
be  publicly  accessible.  NOAA  will 
accept  anonymous  comments  (enter  ‘‘N/ 
A"  in  the  required  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Brown  at  Maria. Brown@no(ja.f>ov 
or  41.‘i-.'i61-fin22;  or  Dan  Howard  at 
Dan.Uoward@noaa.gov  or 
0314. 

SUPPLEMENTARY  INFORMATION: 

Public  Scoping  Meetings:  NOAA 
intends  to  coiuhict  a  series  of  public 
sco])ing  meetings  to  collect  public 
comments.  'I’he.se  me«‘tings  will  be  held 
on  the  following  dates  and  at  the 
following  locations  and  times: 

1.  Bodega  Bay,  CA 

Dote:  January  24,  2013. 

Location:  Bodega  Bay  Orange  Hall. 
Address:  1370  Bodega  Avenue, 

Bodega  Bay,  C^A  94923. 

Time:  0  p.m. 

2.  Pi.  Arena,  OA 

Dfj/e;  February  12,  2013. 

EoroO'a/j;  Point  Arena  High  .School. 
Address:  185  Lake  Street,  Point 
Arena.  OA  95408. 

Time:  0  p.m. 

3.  Oualala,  CA 

/)o/e;  February  13,  2013. 
lj)cation:  Chialala  (lommunity  ('.enter. 
Address:  47950  ('enter  vStr(‘et.  Oualala, 
OA  95445. 

Time:  0  p.m. 

Authority:  U>  1431  et  svc].:  10  l!..S.(^ 

470. 

Dated:  Dtjceinla^r  27.  2012. 

Daniel  |.  Basta, 

Dinutor  for  the  Office  of  National  Marine 
Sanctuaries. 

H  R  l)()(  .  2()12-:n(..'ir>  filed  1  H-K);  H:45  .iinl 

BILLING  CODE  3510-NK-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
[3084-AB15] 

Disclosures  Regarding  Energy 
Consumption  and  Water  Use  of  Certain 
Home  Appliances  and  Other  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act  (“Appliance  Labeling 
Rule”) 

agency:  Federal  Trade  Oommi.ssion 
(‘‘FTC7’  or  “(Timmission”). 

ACTION:  Proposed  Rule  and  Proposed 
Conditional  Exemption. 


SUMMARY:  The  Ckunmission  proposes  to 
amend  the  Appliance  Labeling  Rule 
(“Rule”)  by  updating  ranges  of 
comparability  and  unit  energy  cost 
figures  for  many  EnergyOuide  labels. 

The  Oomhiission  also  seeks  comment  on 
a  [iroposed  exemption  request  by  the 
A.ssociation  of  Home  Appliance 
Manufacturers  (AHAM)  to  help 
consumers  compare  the  labels  on 
refrigerators  and  clothes  washers  after 
the  implementation  of  upcoming 
changes  to  the  Department  of  Energy 
test  procedures  for  those  products. 

DATES:  C’.omments  must  be  received  by 
March  1.  2013. 

ADDRESSES:  Interested  parties  may  file  a 
comment  online  or  on  paper  bv 
following  the  instructions  in  the 
Request  fortlonnnent  part  of  the 
SUPPLEMENTARY  INFORMATION  section 
below'.  Write  “Energy  Label  Ranges, 
Matter  No.  R(ill()04”  on  vour  comment, 
and  file  your  comment  oiriine  at 
https://ftcpublic.commentworks.com/ 
ftc/energylabelranges  by  following  the 
instructions  on  the  Web-based  form.  If 
you  prefer  to  file  your  comment  on 
paper,  mail  or  deliver  your  comment  to 
the  follow'ing  address:  Federal  Trade 
('ommission.  Office  of  the  .Secretary. 
Room  H-113  (Annex  U),  BOO 
Penn.sylvania  Avenue  NW.,  Washington, 
DO  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hampton  Nevv.some,  (202)  320-2889. 
Attorney,  Division  of  Enforcement, 
Bureau  of  (3)n.sumer  Protection,  Federal 
Trade  ("ommission.  Room  M-8102B, 

000  Pennsylvania  Avenue  NW., 
Washington.  DO  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Bac:kground 

The  (Commission  issiu'd  the 
Ajjpliance  Labeling  Rule  ("Rule”)  in 
1979,'  in  res|)onse  to  a  directive  in  the 
Energy  Policy  and  Oonservation  Act  of 
1975  (EPOA).^  The  Rule  requires  energy 
labeling  for  major  home  appliances  and 
other  consumer  products,  to  help 
consumers  compare  c:ompeting  models. 
When  first  published,  the  Rule  applied 
1o  eight  categories:  refrigerators, 
refrigerator-fn;ezers,  freezers, 
dishw'ashers,  w'ater  heaters,  clothes 
washers,  room  air  conditioners,  and 
furnaces.  The  (Commission  subsequently 
expanded  the  Rule's  coverage  to  include 
c.entral  air  conditioners,  heat  pumps. 


•  44  I’R  (il)4f>(i  (Nov.  li).  1979)  (Riiio's  iiiitiul 
promiilgHlioi)). 

-'42  D.S.C.  9294.  KPC.A  also  roqoiros  llie 
IloparInionI  of  Enorgy  ('‘1X)E")  to  clovelop  lost 
prorofliiros  that  nuMsuro  how  iiiiich  onorgy 
applianoes  iisa,  and  to  dotnrniine  tin*  rnprosontativt! 
avc-rago  cost  a  consiiiTifir  pays  for  diffonMit  typos  of 
ontjrgy. 


plumbing  products,  lighting  products, 
ceiling  fans,  and  televisions.  The 
(Connni.ssion  is  tiurrently  conducting  a 
regulatory  review  of  the  Rule.  ’ 

The  Rule  requires  manufacturers  to 
attach  yellow'  EnergyCCuide  labels  on 
many  of  these  products,  and  prohibits 
retailers  from  removing  the  labels  or 
rendering  them  illegible.  In  addition, 
the  Rule  directs  sellers,  including 
retailers,  to  post  label  information  on 
Web  sites  and  in  paper  catalogs  from 
w'hich  consumers  can  order  products. 
Energy(Cuide  labels  for  covered 
appliances  must  contain  three  key 
disclosures:  estimated  annual  energy 
cost  (for  most  products);  a  product’s 
energy  consumption  or  energy 
efficiency  rating  as  determined  from 
Department  of  Energy  (DOE)  tost 
procedures;  and  a  comparability  range 
disjilaying  the  highest  and  lowest 
energy  costs  or  efficienriy  ratings  for  all 
similar  models.  For  energy  cost 
calculations,  the  Rule  specifies  national 
average  costs  for  applicable  energy 
sources  (e.g..  electricity,  natural  gas,  oil) 
as  calculated  by  DOE.  The  Rule  sets  a 
five-year  schedule  for  updating  range  of 
comparability  and  annual  energy  cost 
information.''  The  ("ommission  updates 
the  range  information  based  on 
manufacturer  data  submitted  pursuant 
to  the  Rule’s  reporting  requirements. 

IL  Proposed  Amendments 

As  di.scu.s.sed  below,  the  (Commission 
proposes  to  update  the  comparability 
ranges  (Appendices  A-1  to  Part  305)  and 
national  average  energy  cost  figures 
(Appendix  K  to  Part  305)  for  many 
EnergyCluide  labels  consistent  with  its 
five-year  schedule.  This  Notice  also 
contains  several  minor,  proposed 
revisions  and  updates  to  the  label’s 
content,  some  of  which  were  suggested 
bv  commenters  as  part  of  the 
(Commission’s  ongoing  regulatory 
review.  To  avoid  requiring  multiple 
label  revisions  w'ithin  a  short  lime 
period,  the  (Commission  proposes  to 
require  these  label  content  changes 
concurrently  with  the  range  updates. 
Finally,  the  (Commission  proposes  to 
grant  a  request  from  the  Association  of 
Home  Appliance  Manufacturers 
(AHAM)  seeking  an  exemption  related 
to  labeling  requirements  for 
refrigerators,  refrigerator-freezers,  and 
freezers  (hereinafter  referred  to  as 
"refrigerators”),  and  clothes  w'ashers  to 


•77  I'R  15298  (Mar.  15,  21)12)  (rogulalory  raviow). 
'I'Ih-  Coininission  curroiitly  has  Iwo  nthor  npnii 
[irf>(;<Mi(ling,s  ndatoij  lo  ollior  proposot)  amondiimnt.s 
for  t)K!  Rule.  See  77  ER  33:i37  ()ime  9,  2012) 
(proposed  clvaiiges  lo  furnace  and  central  air 
condiliotKir  label.s);  70  FR  45715  (Aug.  1, 2011) 
(proposed  expanded  ligtrl  bulb  coverage). 

'  19  CI'R  :)05.10. 
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address  recent  DDE  test  procedure 
changes. 

A.  Comparability  Range  and  Energy 
Cost  Revisions 

In  accordance  with  the  Rule’s  five- 
year  schedule  for  label  updates,  the 
Commission  publishes  proposed 
revisions  to  the  comparability  range  and 
energy  cost  information  for  many 
products  bearing  EnergyGuide  labels.^ 
The  comparability  ranges  (i.e.,  scales) 
show  the  highest  and  lowest  energy 
costs  or  energy  efficiency  ratings  of 
models  similar  to  the  labeled  product. 
The  Commission  derives  these  ranges 
from  annual  data  submitted  by 
manufacturers.''’  In  addition,  the 
Commission  is  updating  the  average 
energy  cost  figures  (e.g.,  12  cents  per 
kWh)  manufacturers  must  use  to 
calctdate  a  model’s  estimated  energy 
cost  for  the  label  based  on  national 
average  cost  figures  published  by  DOE.^ 
To  effect  the.se  changes,  the  Commission 
propo.ses  amendments  to  the  applicable 
tables  in  the  Rule’s  appendices. 
Manufacturers  must  begin  using  this 
new  information  within  90  days  after 
publication  of  a  final  notice  in  this 
proceeding.  To  aid  manufacturers  in 
transitioning  to  the  new  ranges,  FTC’ 
staff  will  provide  sample  label  template 
fdes  on  its  Web  site.” 

At  this  time,  the  Ciommi.ssion  does  not 
propose  to  alter  range  and  cost 
information  for  EnergyGuide  labels  on 
four  product  t;ategories  (refrigerators, 
clothes  washers,  furnaces  and  central  air 
conditioners,  and  televisions)  given 
upcoming  DC9E  regulatory  changes 
applicable  to  those  products."  Instead, 


’■IGCFR  SO.S.Il). 

•’■In  addition  to  revising  existing  comparaliility 
ranges,  the  Commission  proposes  to  include  a  new 
range  for  instantaneous  electric  water  heaters 
(Appendix  D(>). 

^77  KR  29940  (Apr.  2H,  2012)  (DOE  notice  for 
"Representative  Average  Unit  Costs  of  Einergy”). 

'•The  Ciommi.ssion  will  also  update  tlie  prototype 
and  sample  labels  in  the  Rule’s  appendices  to 
reflect  the  new  range  and  cost  information  as  well 
as  the  minor  label  content  changes  proposed  in  this 
Notice  when  it  publishes  a  final  rule  regarding  the 
ranges. 

’’For  refrigerators  and  clothes  washers,  .as 
di.scussed  in  Section  H.B.  below,  the  Ciommission 
proposes  to  update  range  and  t;ost  information  after 
the  upcoming  implementation  of  revised  IXJE 
.standards  and  tost  procedures,  which  will 
significantly  change  energy  use  data  for  those 
products.  See  infra  note  19.  .Similarly,  for  furnace 
and  central  air  conditioner  labels,  the  Commission 
ref:ently  announced  plans  to  issue  range  data  to 
coincide  with  new  DOE  cffic.iencv  slandanls 
scheduled  to  become  effective  next  year.  77  FR 
333.'i7  (June  6,  2012)  (proposed  F'l’C,  rule).  E’inally, 
for  televisions,  the  Commission  will  issue  revisions 
to  the  television  ranges  in  16  CFR  305.17  after  DOE 
adopts  a  recently  proposed  test  proce<lure.  77  FR 
2830  (Ian.  19,  2012)  (proposed  DOE  test  procedure). 
The  Commission  will  also  establish  an  annual 
reporting  .schedule  for  television  manufacturers  at 


the  Gommis.sion  proposes  w'aiting  to 
synchronize  the  changes  w'ith  the 
impending  DOE  regulations.  By  doing 
so,  the  Ckimmission  would  avoid  several 
label  changes  in  a  short  time  period,  a 
practice  that  could  confuse  consumers 
and  burden  manufacturers. 

B.  Proposed  Revisions  and  Updates  to 
Label  Content 

In  addition  to  the  propo.sed  range  and 
cost  updates,  the  proposed  amendments 
contain  five  minor  label  changes  to 
simplify  and  improve  the  di.sclosures. 
The  Gommission  also  seeks  comment  on 
the  possible  elimination  of  range 
information  on  television  labels. 

P'inally,  the  Commission  seeks  comment 
on  the  potential  increase  in  the 
frequency  of  changes  to  range  and  cost 
information  on  all  EnergyGuide  labels. 

First,  consistent  with  recently 
implemented  FTC  labeling  requirements 
for  light  bulb  and  television  labels,’"  the 
{)roposed  rule  rounds  to  the  nearest  cent 
the  national  average  electricity  (12  cents 
per  kWh)  and  natural  gas  ($1,06  per 
therm)  co.st  figures  (in  Appendix  K) 
used  to  calculate  the  label’s  estimated 
annual  operating  (energy)  cost.  In  the 
past,  the  Rule  has  expressed  the.se 
figures  as  a  fraction  of  a  cent  [e.g.,  11.85 
cents  per  kWh).  A  cost  figure  rounded 
to  cents  should  be  more  familiar  to 
consumers  and  should  not  have  any 
negative  impact  on  the  label’s  utility 
because  any  differences  in  cost  from 
such  rounding  will  be  very  small  and 
apply  to  all  models.” 

Second,  also  consistent  with  the 
recent  television  and  light  bulb  labeling 
requirements,  the  proposed 
amendments  further  simplify  the  label’s 
cost  di.sclosure  by  eliminating  reference 
to  the  cost  rate’s  year  in  §  305.11(f). 
Currently,  the  label  identifies  the  year  of 
the  underlying  energy  cost  rate  [e.g., 
“based  on  a  2007  national  average 
electricity  cost  of  10  cents  per  kWh”). 
I’his  date  remains  on  the  label  for  five 
years.  For  example,  labels  for  a  product 


that  tiiTKi.  EI’f;A  requires  annual  repnriing  based  on 
DOE^  test  procedures.  Because  no  IX)E)  television 
lest  procedure  currently  exists,  the  R\de  currently 
contains  no  reporting  requirements.  42  U..S.t;. 
fi296(b)(4)  (ET(i  annual  reporting  requirements  tied 
to  IKIE^  lest  procedure);  16  (iE'R  305.8  (FTCi 
reporting  requirements).  In  addition,  these 
amendments  do  not  affect  recently  revised  labeling 
requirements  for  lighting  products,  75  FR  41690 
(July  19,  2010).  Tlie  Rule  has  separate  [irovisions  in 
§  305.15  for  energy  t:ost  disclosures  on  lighting 
products. 

"’75  E’R  41696  (July  19,  2010)  (liglil  bulbs);  76  FR 
1038  (Jan.  6,  2011)  (televisions). 

"  DUE’S  2012  national  average  energy  cost  data 
lists  electricity  at  1 1.84  cenIs/kVVh.  77  FR  24940 
(Apr.  26,  2012)  (DOE  fuel  cost  update). 

Ac(;ordingly.  the  ITU’s  propo.sed  amendments 
require  manufacturers  to  use  12  t:enl.s/kWh  in 
calculating  energy  cost  for  affected  lalxds. 


introduced  in  2011  state  that  thd  cost 
figure  derives  from  a  2007  national 
average.  However,  because  energy  rates 
can  increase  and  decrease  from  year  to 
year,  the  benefit  of  disclosing  this  detail 
on  the  label  does  not  appeap»significant. 
More  importantly,  this  disclosure  could 
cause  confusion,  h’or  instance,  the 
“2007”  reference  in  the  example  above 
may  incorrectly  suggest  to  some 
consumers  that  the  product  it.self  was 
produced  in  2007.  To  avoid  these 
problems,  the  Commission  proposes  to 
eliminate  the  reference  to  the  year.  The 
label  would  simply  read  “based  on  a 

national  average  electricity  cost  of 

★  *  ” 

Third,  based  on  comments  in  the 
ongoing  regulatory  review  for  the  Rule, 
the  Gommi.ssion  proposes  to  include  a 
new  di.sclosure  on  room  air  conditioners 
(S  305.1 1(f))  explaining  that  the  cost 
estimate  is  based  on  an  a.s.sumed  750 
hours  of  operation  a  year.'^  Similar 
estimates  already  appear  on  other  labels 
[e.g.,  four  loads  per  w'eek  for 
di.sh washers  and  five  hours  per  day  for 
televisions).  This  change  should  help 
consumers  gauge  the  product’s 
estimated  energy  co.st  in  the  context  of 
their  own  use.  Fourth,  the  amendments 
replace  the  term  “operating  cost”  with 
“energy  co.st”  on  EnergyGuide  labels  for 
appliances  (§  305.1 1(f)).  The  term 
“energy”  ties  the  disclosure  directly  to 
the  label’s  purpose  (i.e.,  disclosing  the 
product's  energy  use)  and  is  consistent 
with  new  labels  for  televisions  and  light 
bulbs.  F’inally,  the  amendments  make  a 
conforming  change  to  the  Web  site 
address  on  the  label,  from  www.ftc.gov/ 
appliances  to  www.ftc.gov/energy. 

In  addition  to  these  minor  changes, 
the  Gommi.ssion  seeks  comment  on 
whether  to  retain  range  information  on 
television  labels.’-'  In  comments  related 
to  the  regulatory  review  of  the  overall 
Rule,  the  Consumer  Electronics 
Association  (CEA)  argued  that  the 
comparability  ranges  on  the 
EnergyGuide  labels  become  obsolete 
soon  after  they  are  issued  because  the 
television  market  changes  so 
frequently.’’*  As  a  result,  the  estimated 
energy  costs  for  many  models  fall 


Joint  Uoniinenl.s  from  F.iiergy-Efficienoy  and 
(^on.sumer  Organizalion.s  (May  16.  2012)  (#560957- 
00015)  availalile  at  http://www.ft<:.gov/os/ 
(:oninwnls/i;iwrgyIahf^lanien<i/0n015-H:i0Ut.pdf 
16  CFR  305  17(f) 

’^C.EA  comments  (May  16.  2012)  (#560957- 
0(K)12)  available  at  htlp://www. ftr.gov/os/ 
roiiinienls/rnergylahelawend/S6095  7-(IOOI2- 
^H.'IOOti.pdl.  EPCA  grants  the  (x)ininissiun  discretion 
to  include  (or  exclude)  range  information  for 
television  labels.  42  U.S.C.  6296(c)(9).  However, 
once  doe;  issues  a  final  test  procedure, 
manufacturers  will  have  to  submit  energy  data 
whether  or  not  tlie  lafiel  displays  a  range.  42.  U.S.C. 
fi296(h)(4). 
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oulside  the  range  depicted  on  the  label, 
limiting  the  label’s  utility.  (’,EA  al.so 
noted  that,  in  lieu  of  the  ranges  on 
labels,  consumers  can  rely  on  other 
sources,  including  consumer  and  trade 
publications  and  product  reviews,  to 
obtain  comparative  energy  information 
for  televisions.  In  response,  the 
Commission  seeks  comment  on  whether 
to  eliminate  range  information  from 
future  updates  of  the  television  label. 
Comments  should  address  whether 
range  information  is  useful,  whether  the 
model’s  energy  cost  information 
provides  an  adequate  comparative  tool 
for  consumers  shopping  in  stores  and 
online,  and  whether  there  are  sufficient 
alternatives  to  provide  comparability 
information  to  consumers. 

Finally,  the  Commission  seeks 
comment  on  whether  to  update  range 
and  cost  information  more  frequently 
than  every  five  years. In  comments  on 
the  regulatory  review,  several  energy- 
efficiency  organizations  suggested  that 
the  FTC  follow  a  three-year  schedule  to 
update  national  average  energy  cost 
figures  and  the  comparison  ranges  for 
most  products.  They  also  recommended 
a  two-year  schedule  for  products  w'ith 
rapidly  changing  efficiencies  and 
quicker  sell-through  periods,  such  as 
televisions.’*’  The  commenters  argued 
that  the  current  schedvde  fails  to  keep 
pace  with  efficiency  improvements  of 
new  models.  Similarly,  in  their  view, 
the  five-year  schedule  does  not  update 
the  label’s  average  cost  figures 
frequently  enough.  In  support  of  these 
ob.servations,  the  commenters  noted 
recent  dishwasher  market  changes 
brought  on  by  new  DOE  standards  as 
well  as  an  approximately  10%  increase 
in  national  average  electricity  costs  over 
the  last  few  years. 

In  establishing  the  five-year  schedule, 
the  Commission  recognized  the 
potential  benefits  of  more  frequent 
changes  to  cost  and  range  information.*^ 
However,  the  Commission  concluded 
that  the  need  for  consistent  label 
information  is  paramount  and,  on 
balance,  deserves  greater  weight  than 
the  need  for  more  frequent  updates.  In 
doing  so,  the  Commission  focused  on 
the  need  to  minimize  frequent  label 
changes,  noting  that  inconsistent  cost 
and  range  information  for  competing 
models  in  showrooms  and  catalogs  can 
lead  to  consumer  confusion  and  a  lack 
of  confidence  in  the  label.  In  the 


■5  16  CFR  :i05, 10(a). 

'•‘loinl  C()inm«nts  from  Enorgy-Efficionoy  and 
(kmsiimur  Organizations  (May  16,  2012)  (#560957- 
00015)  avai)abie  at  httpj/www.ftc.^ov/os/ 
romnienls/ener^lahnlawend/OOOt. 'i-tt3010.pdf. 

12  EK  4994H.  49959  (Aug.  29.  2007) 
(ni)omal(ing  on  nffwrtivonoss  of  the  Energyfaiida 
label). 


Commission’s  view,  the  five-year 
schedule  strikes  a  reasonable  balance 
between  maintaining  consistent 
disclosures  and  providing  frequent 
updates.  Accordingly,  the  Commission 
is  not  proposing  to  change  the  current 
.schedule.  However,  the  Commission 
seeks  further  comment  on  whether  it 
should  adopt  the  commenters’ 
suggestions  to  implement  a  three-year 
schedule. 

C.  Proposed  Conditional  Exemption  for 
Refrigerators  and  Clothes  Washers 

In  response  to  a  request  from  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM),***  the 
Commission  proposes  a  conditional 
exemption  and  rule  amendments  for 
refrigerators  and  clothes  washers.  New 
DDE  testing  procedures  for  these 
products,  is.sued  in  conjunction  with 
new  efficiency  standards,  change  the 
methods  for  calculating  a  model’s 
energy  use  and,  as  a  result,  will  trigger 
sub.stantial  changes  to  the  energy 
information  disclosed  on  EnergyGuide 
labels.”*  To  aid  consumers  in  their 
comparison  shopping  during  this 
transition,  the  Commission  proposes  a 
di.stinct  label  for  models  tested  under 
the  new  DDE  prot:edure  to  be  used  both 
during  this  transition  and  afterward.  In 
addition,  the  Commission  propo.ses  to 
allow  manufacturers  to  begin  labeling 
new  models  using  the  new  DOE  te.st 
procedures  several  months  before  the 
DOE  compliance  dates  to  ease  the 
burden  as.sociated  with  transition  to  the 
new  test  procedures. 

AHAM  submitted  its  request  in 
anticipation  of  upcoming  DOE  energy 
con.servation  standards  and  test 
procedures  for  refrigerators  (effective  on 
September  15,  2014)  and  clothes 
washers  (effective  on  March  7,  2015). 
The  new,  more  stringent  con.servation 
.standards  will  render  a  substantial 
portion  of  existing  refrigerator  and 
clothes  washer  models  obsolete.  In 
addition,  the  updated  test  procedures 
will  yield  substantially  different  results 
than  the  current  ones.  According  to 


’»  AllAM  coinnionts  ()uly  17.  2012)  (#560957- 
00023)  at  hUp://www.ftc.gov/os/comment!;/ 
nnergylahelamend/00023-81 1 90.pdf  and  (Sept.  11, 
2012)  (#560957-00025)  at  http://www.ftc.gov/os/ 
conimcnts/cnergvlahelanieiid/5ty()95  7-00025- 
H4tt2.pdf. 

'”76  F’R  57516  (Sept.  15,  2011)  (refrigerator 
standards):  77  KR  3559  ()an.  25,  2012)  (refrigerator 
test  procedure):  77  FR  32308  (May  31,  2012) 
(clothes  washer  .standards):  77  FR  13888  (Mar.  7. 
2012)  (clothes  washer  tost  procedure).  fXlE  rules 
re(|uire  compliance  with  the  new  te.st  procedures 
for  all  refrigerators  by  .September  15,  2014  and  for 
all  (lothcs  washers  by  March  7,  2015. 

^“The  Commission  i.s.sued  similar  modifications 
in  2003  for  clothes  washer  labels  in  response  to 
clianges  in  tlie  LX3E  test  procedure.  68  FR  23584 
(May  5.  200.3). 


AHAM,  the  new  refrigerator  test 
procedure  will  increase  the  measured 
energy  use  of  refrigerators  by 
approximately  14%,  though  the  increase 
will  vary  between  product  classes, 
manufacturers,  and  even  individual 
models.^*  In  addition,  the  new  clothes 
washer  test  procedure  bases  annual 
energy  use  estimates  on  295  cycles  per 
year  (approximately  six  per  week), 
in.stead  of  the  current  392  cj'cles 
(approximately  eight  per  week),  thus 
reducing  stated  energy  costs  on  the 
EnergyGuide  labels  by  about  25%.^** 

AHAM  notes  that  after  manufacturers 
start  to  test  their  products  using  the  new 
procedures,  showrooms  and  Web  sites 
will  contain  some  models  tested  under 
the  old  procedure  and  others  tested 
under  the  new  one.  In  AHAM’s  view, 
the  resulting  mix  of  EnergyGuide  labels 
coidd  severely  hamper  consumers  in 
making  fair  product  comparisons. 

To  help  facilitate  the  transition  to  the 
new  efficiency  standards  and  to  aid 
shoppers  who  compare  products  during 
this  period,  AHAM  proposed  two 
measures.  First,  it  seeks  permission  to 
use  the  new  DOE  tests  for  labeling 
models  introduced  prior  to  DOE’s 
compliance  dates.  Second,  it 
recommends  different,  transitional 
EnergyGuide  labels  for  these  models,  to 
help  consumers  distinguish  products 
tested  under  the  new  procedure  from 
tho.se  tested  under  the  old  one. 
Specifically,  AHAM  proposes  that  new 
labels  contain  blue  (cyan)  text  and 
include  the  statement:  “Blue 
EnergyGuide  Compares  Only  to  Other 
Models  with  Blue  EnergyGuides  (due  to 
new  U.S.  Government  requirements).’’**^ 
AHAM’s  members  want  to  begin  using 
the  new  test  procedures  and  transitional 
labels  for  models  introduced  after 
January  1,  2014  for  refrigerators,  and 
June  1,  2014  for  clothes  washers.  AHAM 
also  requested  that  the  Commission 
continue  to  require  this  modified  label 
for  products  tested  under  the  new 
procedure  until  DOE  makes  another 
substantial  change  to  the  test  procedure 
in  the  future. 

AHAM  contends  that  these  propo.sals 
will  reduce  burdens  associated  with 
upcoming  regulatory  changes,  avoid 


AHAM  comnifiiits  (May  16,  2012)  (#560957- 
0013)  al  http://www.ftc.gov/os/cominents/ 
energylahelamcnd/000 1 3-83038.pdf. 

^^See  77  FR  13888,  13933  (Mar.  7.  2012)  (IXIE 
clothes  washer  test  procedure).  The  new  DOE  test 
procedure  also  includes  the  cost  of  energy 
consumed  in  non-active  wash  modes. 

AHAM  comments  (.Sept.  11 . 2012)  (#560957- 
00025)  at  http://www.ftc.gov/os/comments/ 
energvlabelamcnd/560957-00025-841 12.pdf.  In 
those  comments,  AHAM  also  recommended  that  the 
Commission  omit  a  comparability  range  scale  from 
the  label  until  data  from  the  new  te.st  procedures 
becomes  available. 
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consumer  confusion,  and  encourage 
early  introduction  of  high-efficiency 
models.  The  Commission  generally 
agrees.  The  proposal  should  reduce 
burdens  by  allowing  refrigerator  and 
clothes  washer  manufacturers  to  roll  out 
new  high-efficiency  models  well  before 
the  DOE  compliance  date  and  thus 
avoid  the  logistical  complications 
associated  with  designing,  producing, 
and  testing  many  models  at  the  same 
time.'''*  In  addition,  using  transitional 
labels  will  avoid  the  display  of  a 
misleading  mix  of  test  results  on 
EnergyGuide  labels.  Lastly,  early 
compliance  will  provide  an  incentive 
for  manufacturers  to  introduce  models 
that  meet  the  more  stringent  energy 
standards  sooner,  thus  providing 
consumers  with  more  high-efficiency 
choices.^-'’ 

Therefore,  the  Commission  proposes 
to  exempt  manufacturers  from  certain 
EnergyGuide  testing  and  labeling 
requirements  for  new  refrigerator  and 
clothes  washer  models  introduced 
before  DOE’s  compliance  dates. 
Specifically,  the  Commission  proposes 
to  grant  a  conditional  exemption  from 
the  Rule's  requirement  that,  for 
purposes  of  the  EnergyGuide  label, 
manufacturers  use  the  estimated  annual 
energy  consumption  derived  from  the 
test  procedures  presently  required  by 
DOE.''**  By  granting  the  requested 
exemption,  the  Commission  would 
allow  manufacturers  to  begin  using  the 
results  of  DOE’s  new  procedures  and 
provide  those  results  on  EnergyGliide 
labels  several  months  before  the  DOE 
compliance  date. 

The  Commi.ssion  proposes  to  grant 
this  exception,  but  only  to  tbe  extent 
required  to  allow  manufacturers to 
use  the  new  test  procedures  on 
refrigerator  (including  refrigerators, 
refrigerator-freezers,  and  freezers)  and 
clothes  washer  models  manufactured 
after  January  1,  2014  (for  refrigerators) 
and  June  1, 2014  (for  clothes  washers). 


To  facilitate  the  early  introrluctioii  of  these 
higher-efficiency  models,  DOE  has  announced  that 
nianufac;tnrers  may  certify  these  models  with  DOE 
using  the  new  test  procedures,  thus  relieving  them 
from  having  to  test  new  models  \inder  both  the  old 
and  now  test  procedures  during  the  transition 
period.  On  [une  ita,  2012,  DOE  issued  guidance 
permitting  early  compliance  with  new  or  amended 
test  procedures  and  .standards.  See  blip:// 
m\’wl  .eere.eneTgy.gov/huildings/ 
appliance  slandards/pdf s/ip  faq_2(l  1 2-06-29. pdf. 
Thus,  in  DOE's  view,  manufacturers  may  hegin 
using  the  new  test  procedures  before  the  dates 
specified  for  compliance. 

AHAM  also  requested  guidance  on  whether 
manufacturers  must  change  model  numbers  for 
products  during  the  DOE  transition  period.  Unless 
the  manufacturer  modifies  the  model  in  a  way  that 
affects  its  energy  perfomiance,  the  (Commission 
does  not  recommend  changing  model  numbers 
during  the  transition. 


If  a  manufacturer  continues  to  use  the 
current  test  results  for  a  particular 
model  until  the  new  procedures  take 
effect,  September  15,  2014  (for 
refrigerators)  and  March  7,  2015  (for 
clothes  washers),  it  mu.st  continue  to 
use  the  current  label  for  that  model  up 
until  those  dates.  Manufactunjrs  would 
remain  obligated  to  comply  with  all 
other  Rule  requirements.  The 
Gommission  proposes  to  grant  this 
exemption  on  the  following  additional 
conditions; 

(1)  For  models  manufacturers  choo.se 
to  test  and  label  under  the  exemption, 
manufacturers  must  follow  the  new 
DOE  test  procedures  in  10  CFR  Part  430, 
Subpart  B,  Appendix  A  (refrigerators) 
and  Appendix  J2  (clothes  washers)  to 
determine  the  energy  use  figures  printed 
on  EnergyGuide  labels;"** 

(2)  For  all  such  models, 
manufacturers  must  use  EnergyGuide 
labels,  as  illustrated  in  Figures  1  and  2 
of  this  Notice,  with  the  energy  co.st  and 
electricity  use  figures  in  yellow  text 
framed  by  block  boxes  and  containing 
the  statement  “Compare  to  other  labels 
with  yellow  numbers.  Appliances  that 
have  labels  with  black  numbers  were 
tested  differently  to  estimate  cost  and 
electricity  used.” 

(3)  For  all  such  models, 
manufacturers  must  print -the  estimated 
energy  cost  on  the  label  above  the  center 
of  the  comparability  range,  and  the 
following  statement  must  appear 
directly  below  the  range:  “Cost  Range 
Not  Available,”  as  illustrated  in  Figures 
1  and  2  of  this  Notice;  '**’ 

(4)  For  all  such  models,  the  label  mu.st 
state  that  the  estimated  energy  cost  is 
based  on  a  national  average  electricity 
cost  of  12  cents  per  kWh;  and 

(5)  F’or  all  such  clothes  washer 
models,  the  label  must  state  that  the 
estimated  energy  cost  is  based  on  six 
wash  loads  per  week  and,  as  discussed 


Ifi  CEK  ;H).S.5(a)  and  205, n(a)  (KI  C  tosliiig  and 
labaling);  see  also  10  CFR  Part  430  (IK)E  tost 
pniced  nros). 

^^Consi.stont  with  the  Rule’s  requirements,  the 
proposed  exemption  applies  to  both  manufacturers 
and  private  labelers. 

^"Manufacturers  al.so  may  use  the  new  test 
procedures  for  lalreling  existing  products  during 
this  period,  but  must  follow  all  conditions  of  this 
exemption  in  doing  so. 

^"The  Commission  does  not  propo.se  a  cyan  ' 
(blue)  lal«!l  as  suggested  by  AH  AM  because  cyan 
text  on  yellow  background  would  be  difficult  to 
read,  especially  for  smaller  text.  In  addition.  Iht; 
cyan  ink  could  cause  confusion  with  regard  to 
ENERGY  .STAR  certification  given  that  cyan  is  the 
color  c:ommonly  used  for  ENERGY  STAR  logos.  By 
retaining  the  yellow  and  black  formal,  the  proposed 
label  will  not  change  the  [irinting  co.st  associated 
with  the  labels. 

,  "’The  (Commission  will  publish  range 
information  for  the  new  labels  once  energy  data 


below,  must  provide  capacity  in  cubic 
fe(!t.'** 

Second,  to  ensure  consistency  in 
labeling  following  the  exemption 
period,  the  Commission  proposes  to 
amend  the  Rule  at  §§  305.5(a)  and 
305.11  to  require  the.se  new  labels,  as 
described  in  the  five  conditions  above, 
after  the  test  procedure  transition.  Thus, 
the  new  labels  would  apply  to  alt 
refrigerators  and  clothes  washers 
distributed  on,  or  after,  the  DOE  new 
test  procedure  compliance  dates 
(September  15,  2014  for  refrigerators 
and  March  7,  2015  for  clothes  washers). 
This  change  should  reduce  consumer 
confusion  in  viewing  labels  that  look 
alike  but  contain  differently-calculated 
information.'*"  The  Commission 
proposes  to  maintain  this  new  label 
until  DOE  further  amends  the  test 
procedures  in  the  future  beyond  2015. 

At  that  time,  the  Commission  will 
consider  changes  to  the  label.  In 
addition,  once  the  Commission  receives 
product  data  reflecting  new  and  existing 
models  tested  under  the  new  DOE 
procedures,  it  would  issue  new 
comparability  ranges  for  those  products. 

The  Commission  seeks  comment  on 
the  proposed  exemption  and  associated 
amendments.  In  particular,  the 
Commission  requests  input  on  whether 
the  different  results  fnjm  the  new  and 
old  DOE  test  procedures  are  significant 
enough  to  warrant  the  proposed  label 
modifications.  In  addition,  the 
Gommission  seeks  comment  on  whether 
the  proposed  label  changes  are 
appropriate  and  will  help  consumers  in 
their  purchasing  decisions.  In 
particular,  commenters  should  address 
whether  the  proposed  labels  will 
effectively  communicate  to  consumers 
that  they  should  not  compare  the  old 
and  new  labels.  In  addition, 
commenters  should  identify  any 
alternative  diselosures  or  label  design 


Iwcomos  availablo  for  refrigerators  and  clothes 
washers  tested  under  the  new  pr(K;ediire,  most 
likely  in  2015. 

■”  The  new  DOE  test  procedure  changes  the 
estimated  weekly  clothes  washer  cycles  from  B  to 
6.  77  FR  138H8  (DOE  clothes  washer  lest 
procedure). 

To  avoid  ccjnfusion  associated  with  the 
multiple  rule  amcmdmnnts  and  effective  dates 
(iovnred  by  this  Notice,  the  Commission  has  not 
includiid  formal  pncpcjsed  nde  language  for  the 
transitional  labels.  However,  this  Notice  contains  a 
fidl  description  of  the  proposal,  including  sample 
labels.  In  addition,  the  minor  lalccl  changcis 
proposed  in  section  11. B.  (i.e..  fuel  rales  to  the 
nearest  c.ent  and  the  use  of  “energy  cost”  instead 
of  "operating  cost")  would  not  be  required  for 
refrigerator  and  clothes  washer  labels  until  the  new 
DOE  test  procedure  complianc.e  dates.  (.September 
15,  2014  for  refrigerators  and  March  7.  2015  for 
clothes  washers). 
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loatures  tliat  would  t)e  more  (dioetivc 
than  die  proposeii  laliel.s. 

BILLING  CODE  6750-01 -P 


U.S.  Government 


Federal  law  prohibits  removal  of  this  label  before  consumer  purchase. 


HERG 


Refrigerator-Freezer 

•  Automatic  Defrost 

•  Side4llbunted  Freezer 

•  Through-the-Ooor  Ice 


XYZ  Corporation 
Model  ABC-L 
Capacity:  23  Cubic  Feet 


Compare  to  other  labels  with  yellow  numbers, 

Appliances  that  have  labels  with' black  numbers  were  tested  differently 
*  to  estimate  cost  and  electricity  used. 


425 


•  /ml 


Estimated  Yearly  Electricity  Use 


•  Your  cost  wilt  depend  on  yoitf  utility  rates  and  use. 

•  Cost  range  based  only  on  rpodels  of  similar  capacity  with  automatic  defrost, 
side-mounted  freezer,  and  through-the-door  ice. 

•  Estimated  energy  cost  based  on  a  national  average  electricity  cost  of  12  cents 


per  kWh. 


ftc.gov/energy 


FIGURE  1  -  PROPOSED  TRANSITIONAL  REFRIGERATOR-FREEZER  LABEL 
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U.S.  Government  Federal  law  prohibits  removal  label  before  oanswner  purchase 


Compare  to  other  labels  with  yellow  numbers. 


Appliances  that  have  labels  v/ith  black  numbers  were  tested  differently 
.  to  estimate  cost  and  electricity  used. 


Estimated  Yearly  Energy  Cost 

(when  used  with  an  electric  water  heater) 


$43 


Cost  range  not  available 


358  kWh 

$16 

Estimated  Yearly  Electricity  Use 

Estimated  Yearly  Energy  Cost 

(when  used  with  a  natural  gas  watei  heatei ) 

•  Your  cost  wNI  depend  on  yow  uffllty  rates  and  use. 

•  C(»traf^  based  of^  bn  standard  capacity  models.  > 

•  Estimated  operating  oost  bas^  on  m  wash  loads  a  week  and  a  national  average 
eiediicity  cost  of  12  cents  per  kWh  and  natural  gas  co^  of  $1 .06  per  therm. 

. ^  ftc.gov/energy 


FIGURF  2  -  PROPOSED  TRANSITIONAL  CLOTHES  WASHER  LABEL 


BILLING  CODE  6750-01 -C 

I).  Additional  Refrigerator  and  (ilothes 
Washer  Issues 

In  addition  to  the  exemption  reijnest 
for  a  transitional  label,  the  Commission 
has  con.sidered  the  following  throe 
issues  related  to  refrigerators  and 
clothes  washers  raised  in  response  to 
the  regulatory  review  notice:  f'.hanges  to 


refrigerator  range  categorie.s;  disclosures 
for  refrigerator  models  with  optional 
icemakers;  and  capacity  information  for 
clothes  washers. '  * 

Refrigerator  Comparability  Range 
Categories:  The  current  rule  organizes 


'■'Ttie  CoinniissiDii  plaii.s  Ui  coiisiittir  Dllinr 
oiil.standing  issne.s  from  the  regulatory  review  at  a 
later  date 


refrigerator  comparability  ranges  by 
product  configuration  (e.g.,  models  with 
top-mounted  freezers)  in  Appendices 
A1-A8.  The  current  reciiiirements 
designate  eight  separate  range  categories 
for  refrigerator  models  and  three  for 
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freezer  models. “•  These  ranges  disclose 
the  energy  costs  associated  with  the 
most  and  least  efficient  models  in  a 
particadar  category.  Specifically,  for 
automatic-defrost  refrigerator  free7a?rs, 
which  typically  populate  the  hulk  of 
showroom  iloors,  the  Rule  contains  five 
categories  (or  styles);  Side-by-side  door 
models  with  and  without  fhrough-the- 
door  ice  s(!rvice:  top-mounted  freezer 
models  with  and  without  through-the- 
door  ice  .service;  and  bottom-mounted 
freezer  models.  The  Rule  also  has  ranges 
for  less  (;omnmn  models  including  those 
with  manual  and  partial  didrost  models, 
and  refrigerator-only  models. These 
(;ategories  allow  consumers  to  compare 
the  energy  use  of  similarlv  (;onfigun!d 
refrigerators. 

Sevtsral  en(>rgy-effic:iency  and 
(;onsumer  groups  urged  the  (lommission 
to  consolidate  the  (;omi)arability  ranges 
into  a  single  rang(i  (;overing  all 
(;onfiguratious.  They  reasoned  one 
range  wouhl  allow  consumers  to 
(;ompare  a  product’s  energy 
performani;e  against  all  other  models. 
AMAM  opposed  this  approac  h,  arguing 
that  consolidation  of  the  ranges  lor 
different  configurations  would  cast 
fullv-featur«Tl  j)roducts  that  use  more 
eimrgy  in  an  unfavorable  light.  AH.AM 
al.so  pointcul  to  data  suggesting  that 
consumers  usually  replace  their  existing 
refrigerators  with  similarly  (;onfigured  ' 
models.  AllAM  acknowledged, 
however,  that  it  had  no  detailed 
information  direc.tly  addressing  w'hether 
consumers  shop  with  a  specific 
c.onfiguration  in  mind.  It  con(;luded 
that,  without  clear  data  on  consunuir 
shopping  habits,  the  Commission 
should  refrain  from  (;hanging  the 
current  ranges. 

The  Commission  does  not  propose 
any  changes  at  this  time.  Without 
further  opportunity  for  comment  on  a 
proposal  and  more  information  about 
consumer  buying  habits,  the 
C'ommi.ssion  is  reluctant  to  alter  existing 
requirements.^**  Once  DOE’s  new 


'^Ttie  Rule  furtti(?r  divides  each  model  iiategon’ 
into  several  size  clas.ses  (e.fl..  19. S  to  21.4  (:id)i<; 
feet),  tiacli  with  its  own  comparability  range. 

■*''  .See  16  (;FK  part  ;tOS.  Appendices  A  and  H. 

’•’Joint  Oiinments  from  Knergy-Kfficienev  and 
f  lonsnmer  ()rgani7.ations  (May  16.  2012)  (#560957- 
IMMllS)  available  at  /if/pV/ivww./tc.gov/o.s/ 
romments/enfrgvIahf'hinwnd/OOl)  1 5-830 1 0.[>df. 

AHAM  comments  (Sept.  11, 2012)  (#560957- 
00025)  available  at  http://i\  ww.lir.gov/os/ 
ct>mnwnts/energvl(il»‘laniend/560957-00025- 
84112. pdf. 

’•’I'lie  consolidation  of  ranges  also  could  caii.se 
conflicts  and  confusion  with  regard  to  the  HNFKtiY 
STAR  system,  which  sets  efficiency  levels  based  on 
differrmt  refrigerator  configurations.  For  example. 
KNKRdY  STAR-rpialified  side-hy-side  door  models 
are  highly  efficient  compared  to  other  side-by-side 
models  but  not  necessarily  compared  to  all  other 
nsfrignrator-freezers.  Therefore,  if  the  comparison 


.standards  become  effective,  the 
Commission  will  examine  new'  range 
data  from  models  on  the  market  and 
(;onsider  whether  to  propo.se  changes  to 
the  range  (;ategorie.s. 

IhifrigHrator  Models  with  Optional 
icemakers:  Currently,  refrigerator  labitls 
do  not  r(tfle(;t  i(;emaker  energy 
consumption  bttcause  the  current  f)()K 
test  procedurt!  does  not  measure  a 
model’s  it;emaker  operation.  Mowevtir, 
because  the  nt;w  DOE  procedures  w'ill 
a(;(;outit  for  ictunakers,  the  new  labels 
will  now'  in(;lude  i(;emaker  energy 
(;onsumption  for  those  products. 

In  light  of  this  change,  ADAM  has 
raised  concerns  about  labeling  for  so- 
(;alled  “kitable"  refrigerator  models  (I'.e.. 
models  that  can  be  fitted  w'itb  an 
icemaker  before  or  after  purcba.se). ■*" 
rbe  new  DOE  rules  divide  these 
prodiu.ts  into  categories  (i.e.,  units  w'ith 
pre-installed  icemakers  and  units 
without).  Thus,  eai;h  category  will  have 
its  own  EnergyCuide  labels  reflecting 
different  levels  of  energy  use.  In 
comments  to  the  (^ommis.slon,  ADAM 
has  sugg(!stefl  that  all  “kitabh;” 
refrigerator  labels  di.s(;lose  the  emagy 
use  of  tin;  model  shipped  w'ithout  the 
ol’tional  i(;emaker  to  avoid  overstating 
energy  costs  for  models  that  may  never 
have  an  i(;emaker.  In  adflition,  AHAM 
suggests  additional  label  language  to 
inform  retailers  and  consumers  that  the 
addition  of  an  icemaker  will  increase 
the  model’s  energy  costs. 

'I’he  Commission  agrees  that  this 
proposal  merits  (;onsideration.  How'ever, 
DOE  plans  to  examine  its  designation  of 
these  mod(!ls  and  thus  may  provide 
guidance  that  addresses  AHAM’s 
concerns."*'  A{;(;ordingly,  the 
('commission  does  not  plan  to  impose 
any  additional  testing-related 
dis(;losures  for  these  products  until  DOE 
has  completed  its  deliberations. 

Cllothos  Washer  (lapacitv:h\  initiating 
the  Rule’s  regulatory  review,  the 
Commission  propo.sed  to  recpiire 
spe(;ific  capacity  information  in  cubic 
feet  on  EnergyGuitle  labels  for  clothes 
w'asher.s.‘*2  Tin;  (mmmission  seeks 
additional  comments  on  this  issue. 


rangi!  on  tho  EnersyCaiide  labol  indiulHd  all 
configurations,  some  KNERfjY  STAR  designated 
models  will  be  higher  on  the  co.st  range  than  some 
non-FNER(;Y  STAR  models.  Before  making  any 
changes,  the  (;ommission  need.s  to  explore  the 
overall  costs  and  henefits  of  such  a  change. 

”*16  OFR  ;105.5  (FTC  testing  rules);  10  CFR  Part 
430.  Subp.arl  B,  Appendix  A  (IKJIi  refrigerator 
tests). 

AHAM  comments  (May  16,  2012,  and  October 
31.  2012)  at  hllp://www.fti:.gov/os/comini;nls/ 
ennrgviabtflanipnd/00013-83038.pdf. 

77  FR  at  3569  (FKIE  notice  on  refrigerator 
testing). 

77  F'R  at  15302  (proposing  to  amend  16  CTR 
305.7(g)  to  include  clothes  washer  capacity  on  the 
label). 


Current  EnergyCuide  labels  indicatt; 
W'hether  the  model  is  “standard”  or 
“(;ompa(:t,’’  but  do  not  spe(;ify  volume 
(p.g..  3.5  (;ubic  feet).  In  tint  {;urrent 
market,  most  models  fall  into  the  broad 
"standard"  size  cla.ss  (i.e.,  models  with 
tub  capacities  greater  than  l.b  cubit; 
feet),  but  a(;tual  capat.ity  among  models 
varies  significantly.  Thus,  the  general 
capacity  disclosure  provides  littht 
assistan(;e  to  consumers  in 
distinguishing  washer  size.  A  specific 
(;apacity  disclosure  on  the  label  should 
help  consumers  make  important 
prodiu.t  comjiarisons.  It  would  al.so 
(;omplement  re(;ent  D(fE  and  industry 
efforts  to  ensure  uniformity  in  (;apa(;ity 
disclosures,  which  w'ould  provide 
consumers  with  usable  information 
wbelber  they  are  looking  at 
EnergyCuide  labels,  manufacturer 
advertising,  tir  DOE  (;ertification  data."*  * 

ADAM  objected  to  the  ('.ommission’s 
proposal,  arguing  that  it  will  greatly 
inf:rease  the  number  of  labels 
manufac;turer.s  have  to  produce. 
According  to  AHANf,  manv  washer 
models  with  different  cai)a(;ities  have 
the  same  energy  cost.  Manufacturers 
curnmtly  print  one  label  for  such 
api)liani:es.  AHAM  contended  that  the 
Commission’s  jiroposal  would  prevent 
this  cost-savings.  AHAM  also  argued 
consumers  (;an  af:(;es.s  (;apacity 
information  through  other  sources.  In 
addition,  it  observed  that  industry 
members  have  already  taken  steps  to 
ensure  consistency  in  washer  capa(;ity 
claims.  Thus,  in  AHAM’s  view',  the 
(iommissifm’s  jiropo.sal  addresses  a 
problem  that  no  longer  exists.  In 
contrast,  P(J&E  supported  the  specific 
capacity  di.sclosure  jiropo.sed  in  the 
•  regulatory  review  notice,  suggesting  it 
might  “prompt  consumers  to  think  more 
critically  about  the  utility  of  different 
sized  washers,  and  also  [theirl 
associated  energy  and  water 
requirements." 

'i’he  (mmmission  (;ontinues  to  believe 
that  detailed  f;apa{;ity  information  will 
help  consumers  in  their  purchasing 
dec.isions.  The  presence  of  capacity 
information  allows  consumers  easily  to 
consider  the  size  and  energy  cost  of 
models  as  they  (;ompare  products  in 
show'rooms  and  Wei)  sites,  without 
repeatedly  cro.ssf;hecking  washer 
(;apacity  disclosed  eksew'here  in 
specifications  and  other  marketing 
material.  In  addition,  this  approach  is 
consistent  with  the  Energy(3uide  labels 


•".S'pe  75  FR  57556,  57575  (.Sepl.  21,  2010)  (IX)E 
rlolhns  w'a.shpr  notice)  and  http://wi\’w.aham.nrg/ 
lil/o/CTetDocumentArtion/i/51727. 

“  Pacific  Cia.s  and  Electric  Company  (PC&E) 
comments  (May  15,  2012)  (#00009)  at  http:// 
www.ftc.gov/os/cotnmonts/enprgylahplampnd/ 
0000<)-82974.pdf. 
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for  most  other  covered  products,  which, 
among  other  things,  allow  consunujrs  to 
gauge  a  model’s  energy  cost  against  its 
size.  Moreover,  data  for  clothes  washers 
certified  to  DOE  suggests  that  the 
proposefl  change  would  re(]uir(!  new 
labels  for  a  small  fraction  of  models.'’'* 
Accordingly,  it  seems  urdikely  that  the 
proposal  would  impose  a  substantial 
burden  on  manufacturers.  The 
Commi.ssion  .seeks  further  comment  on 
its  propo.sal  to  require  clothes  washer 
capacity  di.sclosures  on  the  label. 

III.  Request  for  Comment 

rhc'  Commission  invites  intere.sted 
persons  to  submit  written  comments  on 
any  issue  of  fact,  law.  or  policy  that  may 
hear  upon  the  FTC’s  proposed  labeling 
requirements,  f’lease  provide 
explanations  for  your  answers  and 
supporting  evidence  where  appropriate, 
in  addition,  the  Commission  notes  that 
it  has  accepted  several  late  comments  in 
its  ongoing  regulatory  review 
proceeding.'”’  To  ensure  that  parlies 
have  an  opportunity  to  address  i.ssues 
raised  in  those  submissions,  the 
Commission  invites  comments  on  anv 
open  issue  in  the  regulatory  review 
proceeding  in  addition  to  those  issues 
rai.sed  in  the  present  notice.  Interested 
persons  shoidd  follow  the  instructions 
below  for  filing  any  such  comments  on 
the  regulatory  review.  After  examining 
the  comments,  tin;  (Commission  will 
determine  whether  to  issue  final 
amendments. 

All  comments  shoidil  be  filed  us 
prescribed  below,  and  must  he  received 
by  March  1,  2013.  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 
Comments  should  refer  to  “Energy  Label 
Ranges,  Matter  No.  R61 1004”  to 
facilitate  the  organization  of  comments. 
Please  note  that  your  comment, 
including  your  name  and  your  state, 
will  be  placed  on  the  public  record  of 
this  proceeding,  including  on  the 
publicly  accessible  FTC  Web  site,  at 
http :/ Iwww.  ftc.gov/os/ 
p  u  bliccomm  en  ts  .shtm. 

Becau.se  comments  will  be  made 
public,  they  shoidd  not  include  any 
sensitive  personal  information,  such  as 
any  individual’s  Social  .Security 
Number;  date  of  birth;  driver’s  license 
number  or  other  state  identification 
number,  or  foreign  country  equivalent; 


Sen  DOE  clothes  vvHsh<!r  data  at  https:// 

WWW. regulations. doe. f’nv/ccins/. 

4B44  [.'j^  KR4a()  (Nov.  19.  1979)  (regulatory  review 
notice).  The  late  comments  arc  available  at  http:// 
www.ftc.gov/os/romments/onergvlahelainend/ 
index.shlw  and  inchide:  AHAM  (July  17,  2012, 

.Sept.  12,  2012.  and  Oct.  :il,  2012).  Earthjustice 
(Dec.  3.  2012).  Eanimation  (July  17.  2012),  Miele 
Inc.  (Sept.  20,  2012),  and  Progress  Lighting  (Juno  2.S, 
2012). 


passjinrt  number;  finamdal  at:count 
number;  or  credit  or  debit  card  number, 
(iomments  also  should  not  include  any 
sensitive  health  information,  such  as 
medical  records  or  other  individually 
identifiable  health  information.  In 
addition,  comments  should  not  im.lude 
trade  sttcret  or  any  commercial  or 
liiiancial  information  which  is  obtained 
from  any  person  and  which  is  privileged 
or  confidential  as  jirovided  in  Section 
()(0  of  the  Federal  Trade  Commission 
Act  (FTC  Act,  1.5  D.S.C.  46(0),  and  FTC 
Rule  4.10(a)(2)  (16  CFR  4.1()(a)(2)). 
Comments  containing  matter  for  whitdi 
confidential  treatment  is  requested  must 
be  filed  in  paper  form,  must  be  clearly 
labeled  Confidential,  and  must  i:omplv 
w'ith  FTC  Rule  4.9(c).  Because  paper 
mail  addressed  to  the  FTC  is  subject  to 
delay  due  to  heightened  .security 
screening,  please  consider  submitting 
your  comments  in  electronic  form. 
Comments  filed  in  electronic  form 
should  be  submitted  using  the  following 
weblink:  https:// 

ftcpuhlic. comment  works.coiii/ftc/ 
energy  label  ranges  (and  following  the 
instructions  on  the  web-ba.seil  form).  To 
ensure  that  the  (Commi.ssion  considers 
an  electronic  comment,  you  must  file  it 
on  the  web-based  form  at  the  weblink 
https://ftcpuhlic.commentworks.com/ 
ftc/energvlahelranges.  If  this  Notice 
appears  at  http://www.regulations.gov/ 
ttHiome,  you  may  also  file  an  electronic 
f;ommenl  through  that  Web  site.  I'lie 
Commission  will  consider  all  comments 
that  regulations.gov  forwanls  to  it.  You 
may  al.so  visit  the  FTCC  Web  site  at 
http://www.ftc.gov  lo  read  the  Notice 
and  the  news  release  describing  it. 

A  comment  filed  in  paper  form 
should  include  the  Energy  Label  Ranges. 
Matter  No.  R611094  reference  both  in 
the  text  and  on  the  envelojie,  and 
should  be  mailed  or  delivered  to  the 
following  address:  I*’ederal  'I'rade 
C-ommission,  Office  of  the  .Secretary, 
Room  H-113  (Annex  IJ),  600 
Pennsylvania  Avenue  NW.,  Washington, 
DC,  20580.  The  FTCC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  becau.se  D.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions. 

The  FTC  Act  and  other  laws  that  the 
Commission  administers  permit  the 
collection  of  jmhiic  comments  to 
consider  and  use  in  this  proceeding  as 
^apfirojn  iate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
w'hether  filed  in  paper  or  electronic 
form,  ('omments  received  will  be 
available  to  the  public  on  the  FTC  Web 
site,  to  the  extent  practicable,  at  http:// 


www.ftc.gov/os/puhliccommcnts.shtm. 
As  a  matter  of  discretion,  the  FTC  makes 
every  effort  to  remove  home  contact 
information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  I'TC 
Web  site.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FT(Ts  jirivacy 
policy,  at  http://wn'w. ftc.gov/ftc/ 
privacy.htm. 

Becau.se  w'ritten  comments  appear 
adequate  to  present  the  views  of  all 
intere.sted  parties,  the  Commission  has 
not  scheduled  an  oral  hearing  regarding 
these  proposed  amendments.  Intere.sted 
parties  may  request  an  opportunity  to 
present  view's  orally.  If  .such  a  request  is 
made,  the  C.ornmi.ssion  will  publish  a 
document  in  the  Federal  Register 
slating  the  time  and  place  for  such  oral 
presentalion(s)  and  describing  the 
procedures  that  will  be  followed. 
Interested  parties  who  w’ish  to  present 
oral  views  must  suhmif  a  hearing 
requ(!st,  on  or  before  February  1,  2013, 
in  the  form  of  a  written  comment  that 
describes  the  i.ssues  on  which  the  party 
wishes  to  spiuik.  If  there  is  no  oral 
hearing,  the  Commission  will  base  its 
decision  on  the  written  rulemaking 
rer:ord. 

IV,  Paperwork  Reduction  Act 

The  current  Rule  contains 
recordkeeping,  disclosure,  te.sting,  and 
reporting  requirements  that  constitute 
information  c.ollection  requirements  as 
defined  by  5  CFR  1320.3(c),  the 
definitional  jirnvision  within  the  Office 
of  Management  and  Budget  (OMB) 
regulations  that  implement  the 
Paperwork  Reduction  Act  (PRA).  OMB 
has  approved  the  Rule’s  existing 
information  collection  reijuirenients 
through  Jan.  31,  2014  (C3MB  Control  No. 
3084  0069).  The  proposed  amendments 
do  not  change  the  substance  or 
frequency  of  the  recordkeeping, 
disclosure,  or  reporting  requirements 
and,  therefore,  do  not  require  further 
OMB  clearance. 

V,  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.CL  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impo.se  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  As  explained  in  detail 
elsew'here  in  this  document,  the 
proposed  exemption  and  amendments 
do  not  significantly  change  the 
suhstanci!  or  freijuency  of  the 
recordkeeping,  disclosure,  or  reporting 
requirements.  Thus,  the  amendments 
will  not  have  a  “significant  economic 
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impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  concluded,  therefore,  that  a 
regulatory  flexibility  analysis  is  not 
necessary,  and  c;ertifies,  undc*r  Section 
(10.5  of  the  Regulatory  Flexibility  Act  (.5 
tl.S.C.  (i()5(b)).  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a, 
substantial  number  of  small  entities. 

Proposed  Rule  Language 

List  ofSubjef:ts  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  ref:ordk.eeping 
requirements. 

For  the  reasons  set  out  in  the 
prtianible.  the  CAimmission  propo.ses  to 
amend  16  CFR  part  30,5  as  follows; 

PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  (“APPLIANCE 
LABELING  RULE") 

■  1 .  The  authority  citation  for  [lart  30.5 
continues  to  read  as  follows: 

Authority:  42  IJ..S.C^  6234. 

■  2.  In  ^  305.7,  revise  paragraph  (g)  to 
read  as  follows: 

§  305.7  Determinations  of  capacity. 

(g)  Clothes  washers.  The  capacity 
shall  be  the  tub  (Capacity  as  determined 
according  to  Department  of  Energy  test 
procedures  in  10  CFR  part  430,  subpart 
B.  expressed  in  the  terms  of  volume  in 
cubic  feet  and  the  designations  of 
“standard”  or  "compact”  as  determined 
pursuant  to  those  regulations. 
***** 

■  3.  In  §  305.10,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  305.10  Ranges  of  comparability  on  the 
required  labels. 

(a)  Range  of  estimated  annual  energy 
costs  or  energy  efficiency  ratings.  The 
range  of  estimaled  annual  operating 
costs  or  energy  efficiency  ratings  for 
each  covered  product  (except 
televisions,  fluorescent  lamp  ballasts, 
lamps,  showerheads,  faucets,  water 
clo.sets  and  urinals)  shall  be  taken  from 
the  appropriate  appendix  to  this  part  iji 
effect  at  tbe  time  the  labels  are  affixed 
to  the  product.  The  Commi.ssion  .shall 
publish  revised  ranges  in  the  Federal 
Register  in  2017.  When  the  ranges  are 
revised,  all  information  disseminated 
after  90  days  following  the  publication 
of  the  revision  shall  conform  to  the 


revised  ranges.  Products  that  have  been 
labeled  prior  to  the  effective  date  of  a 
modification  under  this  section  need 
not  be  relabeled. 

(b)  Representative  average  unit  energy 
cost.  The  Representative  Average  Unit 
Energy  C^ost  to  be  used  on  labels  as 
required  by  §305.11  and  di.sclosures  as 
required  by  §  305.20  are  li.sted  in 
appendix  K  to  this  part,  except  the 
electricity  and  gas  cost  to  be  u.sed  on 
labels  for  refrigerators,  refrigerator- 
freezers.  and  freezers  distributed  before 
.September  15.  2014  and  labels  for 
clothes  washers  distributed  before 
March  7,  2015  shall  be  10.65  cents  per 
kWh  and  1.218  dollars  per  therm.  The 
Uommission  shall  publish  revised 
Representative  Average  Unit  Energy 
Cost  figures  in  the  Federal  Register  in 
201 7.  When  the  cost  figures  are  revised, 
all  information  disseminattid  after  90 
days  following  the  publication  of  the 
revision  shall  conform  to  the  new  cost 
figure. 

*  *  *  *  -  * 

■  4.  In  §  305.1 1 ,  revise  paragraphs  (11(5) 
and  (9)  and  redesignate  paragraphs 
(f)(1  f)  and  (12)  as  paragraphs  (0(10)  and 
(11),  respectively. 

'fhe  revisions  read  as  follows: 

§  305.1 1  Labeling  for  refrigerators, 
refrigerator-freezers,  freezers,  dishwashers, 
clothes  washers,  water  heaters,  room  air 
conditioners,  and  pool  heaters. 
***** 

(D*  *  * 

(5)  Estimated  annual  operating  costs 
for  refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashers, 
room  air  conditioners,  and  water  heaters 
are  as  determined  in  accordance  with 
§§  305.5  and  305.10  of  this  part. 

Thermal  efficiencies  for  pool  httaters  are 
as  determined  in  accordance  with 
§  305.5.  Labels  for  clothes  washers  and 
dishwashers  must  disclose  estimated 
annual  operating  cost  for  both  electricity 
and  natural  gas  as  illustrated  in  the 
sample  labels  in  appendix  L. 

(9)  Labels  must  contain  a  .statement 
explaining  information  on  the  label  as 
illustrated  in  the  prototype  labels  in 
appendix  L  and  specified  as  follows  by 
product  type: 

(i)  P’or  refrigerators,  ndrigerator- 
freezers,  and  freezers,  the  statement  will 
read  as  follows  (fill  in  the  blanks  with 
the  appropriate  year  and  energy  cost 
figures): 

Your  costs  will  depend  on  your  utility- 
rates  and  use. 

Iln.sert  statement  required  by 
§  305.1  l(f)(9)(ii)]. 

Estimated  energy  cost  is  based  on  a 
national  average  electricity  cost  of 
cents  per  kWh. 


For  more  information,  visit 
www.ftc.gov/energy. 

(ii)  For  refrigerators,  refrigerator- 
freezers,  and  freezers,  the  following 
sentence  shall  be  included  as  part  of  the 
statement  required  by  §  305.11(tl(9)(i); 

(A)  For  models  covered  under 
appendix  Al,  the  .sentence  shall  read: 

Co.st  range  based  only  on  models  of 
similar  capacity  with  automatic  defrost. 

(B)  For  models  covered  under 
appendix  A2,  the  .sentence  shall  read: 

Cost  range  based  only  on  models  of 
similar  capacity  with  manual  defrost. 

(C)  For  models  covered  under 
appendix  A3,  the  sentence  shall  read: 

Cost  range  based  only  on  models  of 
similar  capacity  with  partial  automatic 
defro.st. 

(D)  For  models  covered  under 
appendix  A4,  the  senteni;e  shall  read: 

Cost  range  based  only  on  models  of 
similar  f:apacity  with  automatic  defro.st, 
top-mounted  freezer,  and  without 
through-the-door  ice. 

(E)  For  m{)dels  covered  under 
appendix  A5,  the  sentence  shall  read: 

Cost  range  based  only  on  models  of 
similar  capacity  with  automatic  defrost, 
side-mounted  freezer,  and  without 
through-the-door  ice. 

(F)  For  models  covered  under 
ap])endix  A6,  the  sentence  shall  read: 

C.ost  range  based  only  on  models  of 
similar  cajjacity  with  automatic  defro.st, 
bottom-mounted  freezer,  and  without 
through-the-door  ice. 

(C)  For  models  covered  under 
appendix  A7,  the  sentence  shall  read; 

Cost  range  based  only  on  models  of 
similar  capacity  with  automatic  defrost, 
top-mounted  freezer,  and  through-the- 
door  ice. 

(H)  For  models  covered  under 
appendix  A8,  the  sentence  shall  read: 

Cost  range  based  only  on  models  of 
similar  capacity  with  automatic  defrost,' 
side-mounted  freezer,  and  through-the- 
door  ice. 

(I)  For  models  covered  under 
appendix  Bl,  the  sentence  shall  read: 

Cost  range  based  only  on  upright 
freezer  models  of  similar  capacity  with 
manual  defrost. 

0)  For  models  covered  under 
appendix  B2,  the  .sentence  shall  read: 

Cost  range  based  only  on  upright 
freezer  models  of  similar  capacity  with 
automatic  defrost. 

(K)  For  models  covered  under 
appendix  B3,  the  sentence  shall  read: 

Cost  range  based  only  on  chest  and 
other  freezer  models  of  similar  capacity. 

(iii)  P'or  room  air  conditioners  covered 
under  appendix  E,  the  .statement  will 
read  as  follows  (fill  in  the  blanks  with 
the  a})propriate  model  type,  year,  energy 
type,  and  energy  cost  figure): 

Your  costs  will  depend  on  your  utility 
rates  and  u.se. 
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Cost  range  based  only  on  models  (of 
similar  capacity  without  revdrse  cycle 
and  with  louvered  sides;  of  similar 
capacity  without  reverse  cycle  and 
without  louvered  sides;  with  reverse 
cycle  and  with  louvered  sides;  or  with 
reverse  cycle  and  without  louvered 
sides]. 

Estimated  energy  cost  is  based  on  a 
national  average  electricity  cost  of 
cents  per  kWh  and  750  hours  of 
operation  per  year. 

For  more  information,  visit 
www.ftc.gov/energy. 

(iv)  For  water  heaters  covered  by 
Appendices  Dl,  D2,  and  D3,  the 
statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  fuel  type, 
year,  and  energy  cost  figures): 

Your  costs  will  depend  on  your  utility 
lates  and  use. 

Cost  range  based  only  on  models  of 
similar  capacity  fueled  by  [natural  gas, 
oil,  propane,  or  electricity).  Estimated 
energy  cost  is  based  on  a  national 
average  [electricity,  natural  gas, 

propane,  or  oil]  cost  of  [ _ cents  per 

kWh  or  $  per  therm  or  gallon]. 

For  more  information,  visit 
www.ftc.gov/energy. 


(v)  For  instantaneous  water  heaters 
(appendix  D4  and  D6)  and  heat  pump 
water  heaters  (appendix  D5),  the 
.statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  model  type, 
the  operating  co.st,  the  year,  and  the 
energy  co.st  figures): 

Your  costs  will  depend  on  your  utility 
rates  and  use. 

Cost  range  based  only  on 
[instantaneous  gas  water  heater  or  heat 
pump  water  heater]  models  of  similar 
capacity.  E.stimated  energy  cost  is  based 
on  a  national  average  [electricity, 
natural  gas,  or  propane]  cost  of  [ 

cents  per  kWh  or  $  _ per  therm  or 

gallon]. 

P’or  more  information,  visit 
www.ftc.gov/energy. 

(vi)  P’or  clothes  washers  and 
dishwa.shers  covered  by  appendices  Cl, 
C2,  Fl,  and  F2,  the  statement  will  read 
as  follows  (fill  in  the  blanks  with  the 
appropriate  appliance  type,  the  energy 
cost,  the  number  of  loads  per  week,  the 
year,  and  the  energy  cost  figures): 

Your  costs  will  depend  on  your  utility 
rates  and  use. 

Cost  range  based  only  on  [compact/ 
standard]  capacity  models. 


Estimated  energy  cost  is  based  on  [4 
washk)ads  a  week  for  dishwashers,  or  6 
washloads  a  week  for  clothes  washers] 
and  a  national  average  electricity  cost  of 

_ cents  per  kWh  and  natural  gas  cost 

(jf  $  per  therm. 

For  more  information,  visit 
www.ftc.gov/energy. 

(vii)  For  pool  heaters  covered  under 
appendices  Jl  and  J2,  the  statement  will 
read  as  follows: 

Efficiency  range  based  only  on  models 
fueled  by  [natural  gas  or  oil]. 

For  more  information,  visit 
www.ftc.gov/energy. 

*  -k  *  *  it 

■  5.  Appendix  Cl  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  Cl  to  Part  305 — Compact 
Dishwashers 

Range  Information 

“Compact”  includes  countertop 
dishwasher  models  with  a  capacity  of  fewer 
than  eight  (8)  place  settings.  Place  settings 
shall  be  in  accordance  with  appendix  C  to  10 
CFR  part  430,  subpart  B.  Load  patterns  shall 
conform  to  the  operating  normal  for  the 
model  beiiig  tested. 


Range  of  estimated  annual 

energy  costs 

Capacity 

(dollars/year) 

Low 

High 

Compact . 

$18 

$27 

■  6.  Appendix  C2  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  C2  to  Part  305 — Standard 
Dishwashers 

Range  Information 

“.Standard"  includes  dishwasher  models 
with  a  capacity  of  eight  (8)  or  more  place 


settings.  Place  settings  shall  be  in  accordance 
with  appendix  C  to  10  CFR  part  430,  .snbpart 
B.  Load  patterns  shall  conform  to  the 
operating  normal  for  the  model  being  tested. 


• 

Range  of  estimated  annual 

energy  costs 

Capacity 

(dollars/year) 

Low 

High 

Standard  . 

1 

$21  ! 

$41 

■  7.  Appendices  Dl  through  D5  to  Part  Appendix  Dl  to  Part  305 — Water 
305  are  revised  and  Appendix  D6  is  Heaters — Gas 

added  to  read  as  follows:  Information 


Capacity 

Range  of  estimated  annual  energy  costs  (dollars/year) 

First  hour  rating 

Natural  gas  ($/year) 

Propane  ($/year) 

Low 

High 

Low 

High 

Less  than  21  . 

* 

21  to  24 . : . 

* 

* 

25  to  29 . 

• 

* 

30  to  34  . 

• 

• 

35  to  40 . 

* 

* 

41  to  47  . . . 

* 

* 

Federal  Register/ Vol.  78,  No.  6 / Wednesday,  January  9,  2013 / Proposed  Rules 


1789 


Capacity  j  Range  of  estimated  annual  energy  costs  (dollars/year) 


First  hour  rating 

Natural  gas  ($/year) 

Propane  ($/year) 

Low 

High 

Low 

High 

48  to  55 . 

$248 

$269 

$655 

$712 

56  to  64  . 

$257 

$269' 

$678 

$712 

65  to  74  . 

$237 

$273 

$627 

$724 

75  to  86 . 

$237 

$288 

$627 

$724 

87  to  99  . 

$248 

$288 

$645 

$763 

100  to  114  . . . 

$241 

$300 

$637 

$763 

115  to  131  . 

$241 

$331 

$637 

$791 

Over  131  . . . 

$269 

$331 

$712 

$876 

*  No  data  submitted. 


Appendix  D2  to  Part  305 — Water 
Heaters — Eletrtric 

Range  Information 


Capacity 

Range  of  estimated  annual 
energy  costs 
(dollars/year) 

First  hour  rating 

Low 

High 

Less  than  21  . 

$567 

$567 

21  to  24 . 

* 

• 

25  to  29 . 

. - . 

$567 

$567 

30  to  34 . 

$567 

$573 

35  to  40 . 

$561 

$573 

41  to  47  . 

$555 

$599 

48  to  55 . 

$555 

$599 

56  to  64 . 

$555 

$585 

65  to  74 . 

$555 

$599 

75  to  86 . 

$555 

$613 

87  to  99 . 

$567 

$620 

100  to  114 . 

$579 

$651 

11510  131  . 

$613 

$635 

Over  131  . 

* 

* 

*  No  data  submitted. 


Appendix  D3  to  Part  305 — W'ater 
Heaters — Oil 

Range  Information 


Capacity 


First  hour  rating 


Less  than  65 

65  to  74 . 

75  to  86 . 

87  to  99 . 

too  to  114  ... 
115  to  131  ... 
Over  131  . 


*  No  data  submitted. 


‘  1 

t 

Range  of  estimated  annual 
energy  costs 
(dollars/year) 

i 

i 

1 

Low 

High 

$703 

r 

1 

$808 

$663 

$856 

$642 

$856 

Appendix  D4  to  Part  305 — Water 
Heaters — Instantaneous — Gas 


Range  Information 
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Capacity 

Range  of  estimated  annual  energy  costs 
(dollars/year) 

Capacity  (maximum  flow  rate);  gallons  per  minute 
(gpm) 

Natural  gas  ($/year) 

Propane  ($/year) 

Low 

High  1 

Low 

High 

Under  1.00  . .• . 

j  $248  ' 

$248 

$655 

$655 

1 .00  to  2.00 . 

$248 

$248 

!  $627 

$627 

2.01  to  3.00 . 

I  $171 

$231 

i  $499 

$609 

Over  3.00  . 

1  $167 

$204 

!  $435 

$532 

*  No  data  submitted. 


Appendix  D5  to  Part  305 — Water 
Heaters — Heat  Pump 

Range  Information 


Capacity 

Range  of  estimated  annual 
energy  costs 
(dollars/year) 

First  hour  rating 

Low 

High 

Less  than  21  . 

* 

21  to  24 . 

• 

25  to  29 . 

* 

30  to  34 . 

* 

35  to  40 . ; . 

* 

41  to  47  . 

• 

48  to  55 . 

* 

56  to  64 . 

* 

65  to  74  . 

• 

75  to  86 . 

* 

* 

87  to  99 . 

* 

• 

100  to  114 . 

• 

* 

115  to  131  . 

* 

• 

Over  131  . 

* 

‘  No  data  submitted. 


Appendix  D6  to  Part  305 — Water 
Heaters — Instantaneous — Eler.tric 


Range  Information 


Capacity 

Range  of  estimated  annual 
energy  costs 
(dollars/year) 

Capacity  (maximum  flow  rate);  gallons  per  minute 

'  (gpm) 

Low  ; 

High 

Under  1.00  . 

1 .00  to  2.00 . 

2.01  to  3.00 . 

Over  3.00  . 

$532  i 
$532 

$532 

$532 

. 

*No  data  submitted. 


■  8.  Appendix  E  to  Part  305  is  revised  Appendix  E  to  Part  305 — Room  Air 
to  read  as  follow's:  Conditioners 


Range  Information 


Manufacturer’s  rated  cooling  capacity  in  Btu’s/yr  ! 

Range  of  estimated  annual 
energy  costs 
(dollars/year) 

Low  1 

High 

Without  Reverse  Cycle  and  with  Louvered  Sides; 

Less  than  6,000  Btu  . 

$42 

$48 

6,000  to  7,999  Btu  . 

$50 

j  $72 

8,000  to  13,999  Btu  . 

$66 

$115 

14,000  to  19,999  Btu  . 

$117 

!  $195 
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Manufacturer's  rated  cooling  capacity  in  Btu’s/yr 


20,000  and  more  Btu . 

Without  Reverse  Cycle  and  without  Louvered  Sides: 

Less  than  6,000  Btu  . 

6,000  to  7,999  Btu  . . 

8,000  to  13,999  Btu . 

14,000  to  19,999  Btu  . 

20,000  and  more  Btu . 

With  Reverse  Cycle  and  with  Louvered  Sides  ... 
With  Reverse  Cycle,  without  Louvered  Sides  .... 

*  No  data  submitted. 


Range  of  estimated  annual 
energy  costs 
(dollars/year) 


.  ...  j 

High 

$169 

$382 

$56 

$72 

$73 

$138 

$140 

$166 

$71 

$225 

$89 

$126 

■  9.  Appendices  |1  and  J2  to  part  305  Appendix  Jl  to  Part  305 — Pool 
are  revised  to  read  as  follows:  Heaters — Gas 


Range  Information 


Manufacturer's  rated  heating  capacities 

Range  of  thermal  efficiencies 
(percent) 

Natural  gas 

Propane 

j  Low 

High  j 

Low 

High 

All  capacities . 

1  78.2 

95.0 

78.2 

95.0 

Appendix  f2  to  Part  3Q5 — Pool 
Heaters — Oil 

Range  Information 


Manufacturer's  rated  heating  capacities  | 

Range  of  thermal  efficiencies 
(percent) 

i 

1 

Low  j 

High 

All  capacities . ; . 

‘ 

*  No  data  submitted. 


■  10.  Appendix  K  to  part  305  is  revised 
to  read  as  follows: 


Appendix  K  to  Part  305 — 
Representative  Average  Unit  Energy 
Costs 

This  Table  contains  the  representative  unit 
energy  costs  that  must  be  utilized  to  calculate 
estimated  annual  energy  cost  disclosures 


required  under  §§305.11  and  305.20.  This 
Table  is  ba.sed  on  information  published  by 
the  l  l.S.  Department  of  Energy  in  2012. 
Unless  otherwise  indicated  by  the 
Commi.ssion,  this  table  will  be  revi.sed  in 
2017. 


Unit  Costs  of  Energy  for  Use  on  EnergyGuide  Labels  Required  by  §305.11 


T ype  of  energy 

In  commonly 
used  terms 

As  required  by 
DOE  test 
procedure 

Dollars  per 
million  Btu ' 

Electricity . . . . 

Natural  Gas . 

No.  2  heating  oil  . , . 

Propane  . 

Kerosene . 

12.00C/kWhJ’' 

$1 .06/therm  ■» 
$10.59/MCF'i'' 

$4. 04/gallon’ 

$2. 56/gallon « 

$4. 35/gallon  ■' 

$.1200/kWh 

$0.00001035/ 

Btu 

$0.00002912/ 

Btu 

$0.00002803/ 

Btu 

$0.00003222/ 

Btu 

$34.70 

$10.35 

$29.12 

$28.03 

$32.22 

'  Btu  stands  for  British  thermal  unit. 

2  kWh  stands  for  kiloWatt  hour. 

M  kWh  =  3,412  Btu. 

“  1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes. 

MCF  stands  for  1 ,000  cubic  feet. 

'•For  the  purposes  of  this  table,  1  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1 ,023  Btu. 
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’For  the  purposes  of  this  table,  1  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu. 

**For  the  purposes  of  this  table,  1  gallon  of  liquid  propane  has  an  energy  equivalence  of  91,333  Btu. 

‘'For  the  purposes  of  this  table,  1  gallon  of  kerosene  has  an  energy  equivalence  of  135,000  Btu. 


By  direction  of  the  Commission. 

Donald  S.  Clark. 

Uncrotary. 

|KR  noc.  20i:t-e0113  Filed  1-8-13.  8:45  am) 

BILLING  CODE  6750-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[Docket  Number  USCG-201 2-01 50] 

RIN  1625-AA08 

Special  Local  Regulations,  Stuart 
Sailfish  Regatta,  Indian  River;  Stuart, 

FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  special  local  regulations  on 
the  Indian  River  located  northeast  of 
Ernest  F.  Lyons  Bridge  and  south  of  Joes 
Cove,  in  .Stuart,  Florida  during  the 
.Stuart  Sailfish  Regatta,  a  .series  of  high¬ 
speed  boat  races.  The  .Stuart  Sailfish 
Regatta  will  take  place  from  Friday, 

April  19,  201.1  through  .Sunday,  April 
21,  2013.  Approximately  150  high-speed 
power  boats  will  be  participating  in  the 
event.  It  is  anticipated  that  at  least  100 
spectator  vessels  will  be  present  during 
the  race.  The.se  special  local  regulations 
are  necessary  for  the  safety  of  race 
participants,  participant  vessels, 
spectators  and  the  general  public  during 
the  event.  The  special  local  regulations 
establish  the  following  three  areas:  a 
race  area,  where  all  persons  and  vessels, 
except  those  persons  and  vessels 
participating  in  the  high-speed  boat 
races,  are  prohibited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within:  a  buffer  zone  around 
the  race  area,  where  all  persons  and 
vessels,  except  those  persons  and 
vessels  enforcing  the  buffer  zone,  or 
authorized  participants  or  vessels 
transiting  to  the  race  area,  are  prohibited 
from  entering,  transiting  through, 
anchoring  in,  or  remaining  within;  and 
a  spectator  area. 

DATES:  Gomments  and  related  material 
must  be  received  by  the  Goast  Guard  on 
or  before  February  8,  2013. 

Requests  for  public  meetings  mu.st  be 
received  by  the  f3)ast  Guard  on  or  before 
February  8,  201 3. 


ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  using  any 
one  of  the  following  methods; 

(1)  Federal  elhilemaking  Portal: 
htip://wwiv.  regulations.gov. 

(2)  Fax: 202-493-2251. 

(3)  Mail  or  Delivery:  Docket 
Management  Facility  (M-30),  IJ..S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  Wl  2-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DG  20590-0001.  Deliveries 
accepted  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
.366-9329. 

See  the  “Public  Participation  and 
Request  for  Gomments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below'  for  further  instructions  on 
submitting  comments.  'I’o  avoid 
duplication,  please  u.se  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  que.stions  on  this  rule,  call  or 
email  Lieutenant  Junior  Grade  Mike  H. 
Wu,  Sector  Miami  Prevention 
Department,  Coast  Guard;  telephone 
(305)  53.5-7576,  email 
Mike.H.Wu@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  (202)  366—9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Dep.'irtment  of  Homeland  .Sonirity 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
w'ithout  change  to  http:// 
v\'ww.regulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Submitting  Comments 

If  you  submit  a  comment,  plea.se 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  .section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  rea.son 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 

WWW. reguluiions.gov,  or  by  fax,  mail,  or 
hand  delivery,  hut  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  he  considered 


received  by  the  Coa.st  Guard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  received  by  the  Coast 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
fhat  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  your 
document  so  that  we  can  contact  you  if 
we  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://wi\'w.regulations.gov,  type  the 
docket  number  USCG-201 2-01 50  in  the 
“SEARCH”  box  and  click  “.SEARCH.” 
Click  on  “.Submit  a  Comment”  on  the 
line  a.ssociated  with  this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know'  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
po.stcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

2.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  type  the 
docket  number  USCG-201 2-01 50  in  the 
“SEARCH”  box  and  click  “SEARCH.” 
Click  on  Open  Docket  F^older  on  the  line 
a.s.sociated  with  this  rulemaking.  You 
may  also  visit  the  Docket  Management 
Facility  in  Room  W12-140  on  the 
ground  floor  of  the  Department  of 
Transportation  We.st  Building,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

.7.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  i.ssue  of  the 
Federal  Register  (73  FR  3316). 
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4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  public; 
mcHiting.  But  you  may  submit  a  recpiest 
for  om?  on  or  before  February  8,  2013, 
using  one  of  the  methods  specified 
under  ADDRESSES.  Please  explain  why 
you  believe  a  public  meeting  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  plac;e  announ(;ed  by 
a  later  notice  in  the  Federal  Register. 

B.  Regulatory  History  and  Information 

Previously,  temporary  special  local 
regulations  rc;garding  this  maritime 
event  have  been  published  in  the  (>)de 
ofFcfderal  Regulations  at  33 
100.701.  No  final  rule  has  b(;en 
published  in  regards  to  this  event.  The 
proposed  special  loc^al  rcjgulations  are 
not  new  in  their  entirety,  but  mcirely 
reflec:t  ujidates  to  certain  details  of  the 
event. 

Basis  and  Purpose 

The  bsgal  basis  for  the  rule  is  the 
Coast  Cuard's  authority  to  (!stat)lisb 
special  local  regulations:  33  U.S.C. 

1233.  The  purpo.se  of  the  rule  is  to 
insure!  safety  of  life  on  navigable  waters 
of  the  United  .Statcis  during  the  .Stuart 
.Sailfisb  Rcegatta. 

I).  Uisf:ussion  of  Proposed  Rule 

From  Friday,  April  10.  2013  through 
.Sunday.  April  21,  2013.  Stuart  .Sailfisb 
Regatta,  Inc.  will  be  hosting  the  Stuart 
.Sailfisb  Regatta,  a  series  of  high-speed 
boat  races.  The  races  will  he  held  on  the 
Indian  River  located  northeast  of  Ernest 
F.  Lyons  Bridge  and  south  of  joes  Cove, 
in  .Stuart,  Florida.  Apiiroximately  l.'iO 
high-spcied  power  boats  will  be 
participating  in  the  event.  It  is 
anticipated  that  at  least  100  spcictator 
vessels  will  be  pre.sent  during  the  race. 

The  proposed  rule  would  establish 
special  loi;al  regulations  that  will 
encompass  certain  waters  of  the  Indian 
■  River  located  northeast  of  Ernest  F. 
Lyons  Bridge  and  south  of  |o(!s  Cove,  in 
Stuart,  Florida.  The  special  local 
regulations  will  be  enforced  daily  from 
9  a.m.  until  .5  p.m.  from  April  19,  2013 
through  April  21,  2013.  The  special 
local  regulations  consist  of  the  following 
three  areas;  (1)  A  race  area,  where  all 
persons  and  ve.ssels,  except  tho.se 
persons  and  vessels  participating  in  the 
high-speed  boat  races,  are  prohibitcid 
from  entering,  transiting  through, 
anchoring  in,  or  remaining  within;  (2)  a 
buffer  zone  around  the  race  area,  where 
all  persons  and  vessels,  except  those 
persons  and  vessels  enforcing  the  buffer 
zone,  or  authorized  participants  or 
vessels  transiting  to  the  race  area,  are 
prohibited  from  entering,  transiting 


through,  anchoring  in,  or  remaining 
within;  and  (3)  a  .spef:tator  area. 

I’ersons  and  vessels  may  recpiest 
authorization  by  contacting  the  ('.aptain 
of  the  Fort  Miami  by  telephone  at  (305) 
535-4472,  or  a  designated 
rejiresentative  via  VHF  radio  on  chann(!l 
18.  to  enter,  tmnsit  through,  anchor  in, 
or  rcimain  within  the  race  area  or  tlu! 
buffer  zone.  If  authorization  is  granted 
by  the  Captain  of  the  Port  Miami  or  a 
designated  rcipni.sentative,  all  p(!rsnns 
and  vessels  rectiiving  such  authorization 
must  comply  with  thc!  instructions  of 
the  (Captain  of  the  Port  Miami  or  a 
designated  repniscintative.  The!  C.oasi 
(hiard  will  provide  notice  of  the 
regulated  areas  by  Loc;al  Notice  to 
Marincirs,  Broadcast  .Notice  to  Mariners 
and  on-scene  designatcid 
rcipresentatives. 

E.  Regulatory  Analyses 

VVe  developed  this  proposed  rule!  after 
i;onsidering  numerous  statutes  and 
executive  orders  related  to  ruhimaking. 
Below  we  summarize  our  analyscis 
based  on  a  number  of  these:  statutes  or 
executive  orders. 

I.  Hegulatory  Planning  and  Peview 

This  propo.sed  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12888,  Regulatory 
Planning  and  Review,  as  su[)plemented 
by  Executive  Order  13583,  Improving 
Regulation  and  Regulatcjry  Review,  and 
does  not  recpiire  an  as.sessment  of 
potential  costs  and  benefits  under 
section  8(a)(3)  of  Exec:utive  Order  12888 
or  under  section  1  of  Executive  Order 
13583.  The  Office  of  Management  aiul 
Budget  has  not  revicjwed  it  under  those 
Orders.  The  economic  impact  of  this 
propo.sed  rule  is  not  significant  for  the 
following  rea.sonsL  (1)  The  special  local 
regulations  will  be  enforced  for  a 
maximum  of  8  hours  a  day  for  only 
three  days;  (2)  non-participant  persons 
and  ve.ssels  may  enter,  transit  through, 
anchor  in,  or  remain  within  the 
regulated  areas  during  their  respective 
enforcement  periods  if  authorized  by 
the  Captain  of  the  Port  Miami  or  a 
designated  representative;  (3)  non¬ 
participant  persons  and  ve.ssels  not  able 
to  enter,  transit  through,  anchor  in,  or 
remain  within  the  regulated  ar(?as 
without  authorization  from  the  Captain 
of  the  Port  Miami  or  a  designated 
representative  may  operate  in  the 
surrounding  areas  during  the  respective 
enforcement  periods;  and  (4)  the  Coast 
Guard  will  provide  advance  notification 
of  the  special  local  regulations  to  the 
local  maritime  community  by  Local 
Notice  to  Mariners  and  Broadca.st  Notice 
to  Mariners. 


2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U..S.C.  801-812),  we  have  considered 
the  impact  of  this  proposed  rule  on 
small  entities.  The  (]oast  Guard  certifies 
under  5  U.S.C.  805(b)  that  this  proposed 
rule  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities.  This  rule  may 
affect  the  following  entities,  some  of 
which  may  be  small  entities:  the  owners 
or  operators  of  vessels  intending  to 
enter,  transit  through,  anchor  in,  or 
remain  within  any  of  the  regulated  areas 
during  the  respective  enforcement 
pi:riod.  For  the  reasons  discussed  in  the 
Regulatory  Planning  and  Review  section 
above,  this  rule  will  not  have  a 
signifii:ant  economic  impact  on  a 
substantial  immher  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  (pialifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  yon  think  it 
(]ualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  jiroposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (juestions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
que.stion  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coa.st  Guard. 

4.  C'.ollection  of  Information 

'I’liis  proposed  rule  will  not  call  for  a 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pow(!r  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 
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6.  Protest  Activities 

The  Coa.st  (iiiard  r(\s|)e(:ts  the  First 
Amendment  rights  of  protesters. 
Protesters  arc;  asked  to  contact  the 
person  listed  in  the  “For  Further 
Information  Oontact”  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Hefonn  Act 

'rhe  Unfunded  Mandates  Reform  Act 
of  lOO.'j  (2  U.S.C.  1.531-1538)  requires 
F’ederal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure;  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  s(;ctor  of 
.SI 00,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
propo.sed  nde  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

8.  Taking  of  Private  Property 

This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12030,  Governmental 
Actions  anrl  Interference  with 
Constitutionally  Protected  Property 
Rights. 

.9.  Civil  Justice  Reform 

This  proposed  nde  meets  a|)plit:able 
standards  in  .sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

10.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analyzed  this  proposed  rule 
under  Executive;  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Ri.sks  and  Safety 
Risks.  This  rule  is  imt  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

11.  Indian  Tribal  Cnvernments 

This  proposed  rule  does  not  have 
tribal  implications  under  F]xecutive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


12.  Energy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action"  under 
Executive  Order  13211,  Actions 
(Concerning  R(;gulations  That 
Significantly  Affect  Energy  .Supply, 
Distribution,  or  I  )se. 

18.  Technical  Standards 

This  proposed  rule  does  not  use 
technical  .standards.  Therefore,  we  did 
Tiot  consider  the  u.se  of  voluntary 
consensus  standards. 

14.  Environment 

We  have  analyzed  this  propo.sed  rule 
under  Department  of  Homeland 
.Security  Management  Direclive  023-01 
and  (Commandant  In.strnction 
M10475.1D,  which  guide  the  Coa.st 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1909 
(NEPA)(42  U.S.C.  43'21-4370f).  Due  to 
potential  environmental  issues,  we 
conducted  an  environmental  a.s.sessment 
last  year  for  both  the  issuance  of  the 
marine  event  permit  and  the 
establishment  of  this  special'local 
regulation.  The  same  environmental 
assessment  is  being  used  for  this  year’s 
event  as  it  is  substantially  similar  in  all 
aspects  and  therefore  the  potential 
effects  and  alternatives  would  remain 
unchanged.  After  completing  the 
environmental  a.s.sessment  for  the 
issuance  of  the  marine  event  permit, 
and  the  establishment  of  these  special 
local  regulations,  we  have  determined 
these  actions  will  not  significantly  affect 
the  human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact  (FON.SI)  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  di.si:overy  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discu.ssed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  (]FR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1 .  The  authority  citation  for  part  1 00 
continues  to  read  as  follows: 

Authority:  33  II..S.C.  1233. 

■  2.  Add  a  temporary  §  100.35T07-0150 
to  read  as  follows: 


§  1 00.35T07-01 50  Special  Local 
Regulations;  Stuart  Sailfish  Regatta,  Indian 
River,  Stuart,  FL. 

(a)  Regulated  Areas.  The  following 
regulated  areas  are  establi.shed  as 
special  local  regulations.  All 
coordinates  are  North  American  Datum 
1983. 

(1)  Race  Area.  All  waters  of  Indian 
River  located  northeast  of  Ernest  Lyons 
Bridge  and  south  of  Joes  Cove  that  are 
encompassed  within  an  imaginary  line 
connecting  the  following  points:  starting 
at  Point  1  in  position  27°12'46"N, 

80°!  1'()9"  W;  thence  southea.st  to  Point 
2  in  position  27°12'41"  N.  80''11'08"  W; 
thence  .southwest  to  Point  3  in  position 
27°12'37"  N,  80°11'11"  W;  thence 
southwest  to  Point  4  in  position 
27“12'3.3"  N,  80°1T18"  W;  thence 
.southwest  to  Point  5^in  position 
27°12'31"  N,  80°11'23"  W;  thence  west 
to  Point  ()  in  position  27°12'31"  N, 
80'’11'27"  W;  thence  northwest  to  Point 
7  in  position  27°12'33"  N,  BOBU'S!"  W; 
thence  northw'e.st  to  Point  8  in  position 
27°12'38"  N,  80°1 1'32"  W;  thence 
northeast  to  Point  9  in  position 
27''12'42"  N,  80'’!  1'30"  W;  thence 
northeast  to  Point  10  in  position 
27°12'4f)"  N,  80°11'26"  W;  thence 
northeast  to  Point  11  in  position 
27'T2'48"  N,  80°11'20"  W;  thence  east  to 
Point  12  in  position  27°12'48"N, 

80°1  Tl5"  W;  thence  southeast  back  to 
origin.  All  persons  and  vessels,  except 
those  persons  and  ve.s.sel.s  participating 
in  the  high-sjieed  boat  races,  are 
prohibited  from  entering,  transiting 
through,  anchoring  in,  or  remaining 
within  the  race  area. 

(2)  Buffer  Zone.  All  waters  of  Indian 
River  located  northeast  of  Ernest  Lyons 
Bridge  and  south  of  Joes  Cove  that  are 
encompassed  within  an  imaginary  line 
connecting  the  following  points,  with 
the  exception  of  the  spectator  area: 
starting  at  Point  1  in  position  27”12'47" 
N,  80"11'43"  W;  thence  .southeast  to 
Point  2  in  position  27°12'22"  N, 
80“11'28"  W;  thence  northeast  to  Point 
3  in  position  27°12'35"N,  80°11'00"  W; 
thence  northwe.st  to  Point  4  in  position 
27"12'47"  N,  80°11'04"  W;  thence 
northeast  to  Point  5  in  position 
27°13'05"  N,  80°11'01"  W;  thence 
.southeast  back  to  origin.  All  persons 
and  vessels,  except  those  persons  and 
ves.sels  enforcing  the  buffer  zone,  or 
authorized  participants  or  vessels 
transiting  to  the  race  area,  are  prohibited 
from  entering,  transiting  through, 
anchoring  in,  or  remaining  within  the 
buffer  zone. 

(3)  Spectator  Area.  All  waters  of 
Indian  River  located  northeast  of  the 
Ernest  Lyons  Bridge  and  south  of  Joes 
Cove  that  are  encompassed  within  an 
imaginary  line  connecting  the  following 
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points:  starting  at  Point  1  in  position 
27°12'47''  N,  80^1 1'43''  W;  thence 
southeast  to  Point  2  in  position 
27°12'40''  N,  80°1 1'38"  W;  thence 
northeast’ to  Point  3  in  position 
27°11'52''  N,  80''11'25"  W;  thence 
northwest  to  Point  4  in  position 
27'’12'54''  N,  80'"11'2R"  W;  thence 
southwest  back  to  origin.  On-scene 
designated  representatives  will  direct 
spectator  vessels  to  the  spectator  area. 

(b)  Definition.  The  term  “designated 
wipresentative”  means  Coast  Guard 
Patrol  Commanders,  including  Coast 
Guard  coxswains,  petty  officers,  and 
other  officers  operating  Coast  Guard 
vessels,  and  Federal,  state,  and  local 
officers  designated  by  or  assisting  the 
Captain  of  the  Port  Miami  in  the 
enforcement  of  the  regulated  area. 

(c)  Regulations. 

(1)  All  persons  and  vessels,  are 
prohibited  from; 

(A)  Entering,  transiting  through, 
anchoring  in,  or  remaining  within  the 
race  area,  unle.ss  participating  in  the 
race. 

(B) Transiting  through,  anchoring  in, 
or  remaining  within  the  buffer  zone, 
unless  enforcing  the  buffer  zone  or  a 
race  participant  transiting  to  the  race 
area. 

(C)  Traveling  in  excess  of  no-wake 
speed  in  the  spectator  area. 

(2)  Persons  and  vessels  may  request 
authorization  to  enter,  transit  through, 
anchor  in,  or  remain  within  the 
regidated  area  by  contacting  the  (japtain 
of  the  Port  Miami  by  telephone  at  305- 
535—4472,  or  a  designated 
representative  via  VHF  radio  on  channel 
16.  If  authorization  is  granted  by  the 
Captain  of  the  Port  Miami  or  a 
designated  representative,  all  persons 
and  vessels  receiving  such  authorization 
must  comply  with  the  instructions  of 
the  Captain  of  the  Port  Miami  or  a 
designated  representative. 

(3)  The  Coast  Guard  will  provide 
notice  of  the  regulated  areas  by  Local 
Notice  to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

(d)  Enforcement  Date.  This  rule  will 
be  enforced  from  9:00  a.m.  until  5:00 
p.m.  daily  from  April  19,  2013  through 
April  21,  2013. 

Dated;  December  26.  2012. 

J.B.  Pruett,  * 

Captain.  V.S.  Coast  Guard,  Acting  Captain 
of  the  Fort  Miami. 
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Safety  Zone,  Change  to  Enforcement 
Period,  Patapsco  River,  Northwest  and 
Inner  Harbors;  Baltimore,  MD 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  Propo.sed  Rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
a  change  to  the  enforcement  period  of  a 
safety  zone  regulation  for  the  annual 
movement  of  the  historic  sloop-of-war 
USS  CONSTELLATION.  This  regulation 
applies  to  a  recurring  event  that  takes 
place  in  Baltimore,  MD.  The  safety  zone 
regulation  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  in 
portions  of  the  Patapsco  River, 
Northwest  Harbor  and  Inner  Harbor 
during  the  event. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  using  any 
one  of  the  following  methods: 

(1)  Federal  eRulemaking  Portal: 
http://www.regulations.gov. 

(2)  Fax:  202-493-2251. 

(3)  Mail  or  Deliver}':  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001.  Deliveries 
accepted  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  202- 
366-9329. 

See  the  “Public  Participation  and 
Request  for  Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 
submitting  comments.  To  avoid 
duplication,  please  use  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Mr.  Ronald  L.  Houck,  Sector 
Baltimore,  Waterways  Management 
Division,  IJ..S.  Coa.st  Guard;  telephone 
(410)  576-2674,  email 
Ronald. L.Houck@uscg.inil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 


Table  of  Acronyms 

DHS  Department  ol  Homeland  Security 

FK  Federal  Register 

NI’RM  Notice  of  Proposed  Rulemaking 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.regulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http:// 
ww'w. regulations.gov,  or  by  fax,  mail,  or 
hand  delivery,  but  please  use  only  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  be  considered 
received  by  the  Coast  Guard  when  you 
succo.ssfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  your 
comment,  it  will  be  considered  as 
having  been  received  by  the  Coa.st 
Guard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  numhdf  in  the  body  of  your 
document  so  that  we  can  contact  you  if 
wo  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://www.regulations.gov,  type  the 
docket  number  ILISCG— 2012-1075]  in 
the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  “Submit  a 
C'.omment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
plea.se  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

2.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  type  the 
docket  number  {USCG-201 2-1075)  in 
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the  “SEARCH”  box  and  click 
"SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  a.ssociated  with  thi.s 
rulemaking.  Yon  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  PYiday, 
except  Federal  holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one,  using  one  of  the  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  w'e 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

B.  Basis  and  Purpose 

This  rule  involves  the  LISS 
CONSTELLATION  “turij-around” 
cruise,  an  event  that  takes  place  in 
Baltimore,  Maryland.  A  permanent 
safety  zone  for  this  proposed  rule,  with 
an  enforcement  period  from  2  p.m. 
through  7  p.m.  local  time  annually  on 
the  Friday  following  Labor  Day,  has 
been  published  and  is  detailed  at  Title 
33  Code  of  Federal  Regulations,  Section 
165.512.  Due  however  to  a  change  in 
scheduling,  future  such  events  are 
planned  for  the  Thursday  before 
Memorial  Day  (observed),  and,  if 
necessary  due  to  inclement  weather,  on 
the  Thursday  following  Memorial  Day 
(observed).  The  event  time  and  location 
remain  unchanged. 

Historic  Ships  in  Baltimore  is 
planning  to  conduct  its  turn-around 
ceremony  involving  the  sloop-of-war 
USS  CONSTELLATION  in  Baltimore, 
Maryland  on  the  Thursday  before 
Memorial  Day  (observed).  Planned 
events  include  a  three-hour,  round-trip 
tow  of  the  U.SS  CONSTELLATION  in 
the  Port  of  Baltimore,  consisting  of  an 
onboard  salute  with  navy  pattern 
cannon  while  the  historic  vessel  is 
positioned  off  the  P'ort  McHenry 
National  Monument  and  Historic  Site. 
Beginning  at  3  p.m.,  the  historic  Sloop- 


of-War  USS  CiONSTELLATION  will  be 
towed  “dead  ship,”  which  means  that 
‘the  vessel  will  bt;  underway  without  the 
benefit  of  mechanical  or  sail  propulsion. 
The  return  dead  ship  tow  of  the  USS 
CONSTELLATKIN  to  its  berth  in  the 
Inner  Harbor  is  expected  to  occur 
immediately  upon  execution  of  a  tug- 
assisted  “turn-around”  of  the  USS 
CONSTELLATION  on  the  Patapsco 
River  near  Fort  McHenry.  The  Coast 
Guard  anticipates  a  large  recreational 
boating  fleet  during  this  event, 
scheduled  on  a  late  Thursday  afternoon 
before  the  Memorial  Day  Holiday 
weekend  in  Baltimore,  Maryland. 
Operators  should  expect  significant 
vessel  congestion  along  the  planned 
route.  In  the  event  of  inclement  weather, 
the  “turn-around”  will  be  rescheduled 
for  the  Thursday  following  Memorial 
Day  (observed). 

To  address  safety  concerns  during  the 
event,  the  Captain  of  the  Port  Baltimore 
proposes  to  change  to  the  enforcement 
period  of  a  safety  zone  regulation  for  the 
annual  movement  of  the  historic  sloop- 
of-war  USS  CONSTELLATION, 
conducted  upon  certain  waters  of  the 
Patapsco  River,  Northwest  Harbor  and 
Inner  Harbor.  The  proposed  change  to 
the  enforcement  period  of  the  safety 
zone  will  help  the  Coast  Guard  provide 
a  clear  transit  route  for  the  participating 
vessels,  and  provide  a  safety  buffer 
around  the  participating  vessels  while 
they  are  in  transit.  Due  to  the  need  to 
promote  maritime  safety  and  protect 
participants  and  the  boating  public  in 
the  Port  of  Baltimore  immediately  prior 
to,  during,  and  after  the  scheduled 
event,  the  safety  zone  is  prudent. 

C.  Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  change 
the  enforcement  period  of  the  safety 
zone  for  a  recurring  event  conducted  in 
portions  of  the  Patapsco  River, 
Northwest  Harbor  and  Inner  Harbor. 
This  regulation  applies  to  the  annual 
movement  of  the  historic  sloop-of-war 
USS  CONSTELLATION  detailed  at  Title 
33  Code  of  Federal  Regulations,  Section 
165.512. 

Title  33  Code  of  Federal  Regulations, 
Section  165.512,  paragraph  (e), 
establishes  the  enforcement  date  for  the 
USS  CONSTELLATION  “turn-around” 
cruise  event  held  in  Baltimore,  MD. 

This  regulation  does  not  change  the 
enforcement  times  for  the  event.  The 
.safety  zone  will  be  enforced  from  2  p.m. 
through  7  p.m.  on  the  Thursday  before 
Memorial  Day  (observed),  and,  if 
nece.ssary  due  to  inclement  weather, 
from  2  p.m.  through  7  p.m.  on  the 
Thursday  following  Memorial  Day 
(observed),  and  will  restrict  general 
navigation  in  the  regulated  area  during 


the  event.  Historic  Ships  in  Baltimore, 
which  is  the  sponsor  for  this  event, 
holds  this  event  annually.  Except  for 
participants  and  vessels  authorized  by 
the  Coast  Guard  Captain  of  the  Port 
Baltimore  or  the  designated, on-scene 
patrol  personnel,  no  person  or  vessel 
will  be  allowed  to  enter  or  remain  in  the 
regulated  area.  This  regulation  is  needed 
to  control  ve.ssel  traffic  during  the  event 
to  enhance  the  .safety  of  participants, 
spectators  and  transiting  vessels. 

D.  Regulatory  Analyses 

We  developed  this  propo.sed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analy.ses 
based  on  a  number  of  these  statutes  or 
executive  orders. 

1 .  Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
.section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Although  this  .safety  zone 
restricts  ve.ssel  traffic  through  the 
affected  area,  the  effect  of  this  regulation 
will  not  be  significant  due  to  the  limited 
size  and  duration  that  the  regulated  area 
will  be  in  effect.  In  addition, 
notifications  will  be  made  to  the 
maritime  community  via  marine 
information  broadcasts  so  mariners  may 
adju.st  their  plans  accordingly. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
the  impact  of  this  proposed  rule  on 
small  entities.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  affect  the  following  entities, 
.some  of  which  might  be  small  entities: 
the  owners  or  operators  of  vessels 
intending  to  operate  or  transit  through 
or  within  the  safety  zone  during  the 
enforcement  period.  Before  the  effective 
period,  maritime  advisories  will  be 
widely  available  to  the  maritime 
community. 

If  you  think  that  your  business, 
org^ization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  thi.s  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 


Federal  Register/ Vol.  78,  No.  f» / VVedno.sday,  January  9,  2018/I’roposed  Rule.s 


1797 


ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  e(:onomif:ally  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Busine,ss  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdit;tion  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  at;tion  of 
the  Coast  (iuard. 

4.  Collection  of  Information 

This  propo.sed  rule  will  not  call  for  a 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actioris.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggre^te,  or  by  the  private  sector  of 
.$100,000,000  (adju.sted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  el.sewhere  in  this 
preamble. 


8.  Taking  of  Private  Property 

This  proposed  rule  would  not  c:ause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Govffrnmental 
Actions  and  Interference  with 
C^onstitutionally  Protected  Property 
Rights. 

9.  Civil  justice  Reform 

This  propo.sed  rule  meets  apj)licable  • 
standards  in  sections  3(a)  and  3(h)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

10.  Protection  of  Children  From 
Environmental  Health  Risks 

We  have  analyzed  this  proposed  nd(! 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
.safety  that  might  disproportionately 
affect  children. 

11.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
(Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  trii)es,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

12.  Energy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action”  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Di.stribution,  or  U.se. 

13.  Technical  Standards 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  .standards. 

14.  Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
Ml 6475. ID,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  This  propo.sed 
rule  involves  establishing  a  temporary 
safety  zone.  This  rule  is  categorically 
excluded  from  further  review  under 
paragraph  34(g)  of  Figure  2-1  of  the 
(Commandant  Instruction.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  and  a 
(Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  saf(4y.  Navigation 
(wat(!r),  Rejjorting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  rea.sons  discus.sed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  11..S.CC.  1231;  46  U.S.C. 
(Chapter  701, 3306,  3703;  50  U.S.C.  191,  195; 
33  (CFR  1.0,5-  1. 6.04-1, 6.04-6,  and  160.5; 
Pub.  L.  107-295,  116  Slat.  2064;  Department 
of  Homeland  .Set;iirity  Delegation  No.  0170.1. 

■  2.  Revise  paragraph  (e)  of  §  165.512  to 
read  as  follows; 

§  165.512  Safety  Zone;  Patapsco  River, , , 
Northwest  and  Inner  Harbors,  Baltimore,  , 
MD.  , 

*  *  *  *  * 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  2  p.m.  through  7 
p.m.  on  the  Thursday  before  Memorial 
Day  (observed),  and,  if  neces.sary  due  to 
inclement  weather,  from  2  p.m.  through 
7  p.m.  on  the  Thursday  following 
Memorial  Day  (observed). 
***** 

Dated:  December  20.  2012. 

Kevin  C.  Kiefer, 

(Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Baltimore. 

(FR  Don.  2013-00214  Filed  1-8-1.3;  8:4.5  ainl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-201 2-0832;  FRL-9374-2] 

Receipt  of  a  Pesticide  Petition  Filed  for 
Residues  of  Pesticide  Chemicals  in  or 
on  Various  Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing  of  petition  and 
request  for  comment. 

SUMMARY:  This  document  announces  the 
Agency’s  receipt  of  an  initial  filing  of  a 
pesticide  petition  requesting  the 
establishment  or  modification  of 
regulations  for  residues  of  pesticide 
chemicals  in  or  on  various  commodities. 
DATES:  Comments  musf  be  received  on 
or  before  February  8,  2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-201 2-0832,  by 
one  of  the  following  methods: 

•  Federal  elhdeinaking  Portal:  http:// 
w'ww.regviations.gov.  Follow  the  online 
in.structions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  you  consider  to  bo 
(’onfidential  Business  Information  (CBI) 
or  other  information  whose  di.sclosure  is 
restricted  by  .statute. 

•  MfiiV.  OPP  Docket,  Environmental 
Protection  Agency  Docket  (Center  (EPA/ 
DC).  (28221T),  1200  Pennsylvania  Ave. 
NW.,  Washington,  DC  20460-0001. 

•  Hand  Delivery:  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/ dorkets/contacts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at 
h  ttp:/ /  www.epa.gov/  dockets. 

FOR  FURTHER  INFORMATION  CONTACT:  Cina 
Burnett,  Biopesticides  and  Pollution 
Prevention  Division  (7.1111^),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460-0001; 
telephone  number;  (703)  605-0513; 
email  address:  hurnett.gina@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  action  apply  to  me? 

You  may  bo  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  following 
list  of  North  American  Industrial 
Classification  .System  (NAIC.S)  codes  is 
not  intended  to  be  exhaustive,  but  rather 


provides  a  guide  to  help  readers 
determine  whether  this  document 
applies  to  them.  Potentially  affected 
entities  may  include: 

•  CTop  production  (NAICS  code  111). 

•  Animal  production  (NAIC.S  code 
112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

B.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  (jutside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
(T3-ROM  the  specific  information  that 

is  claimed  as  CBI.  In  addition  to  one 
complete  version-of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
mu.st  be  submitted  for  inclusion  in  the 
public  docket.  Information  .so  marked 
will  not  be  di.sclosed  except  in 
accordance  with  procedures  sot  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  tbe  document  by  docket  ID 
number  and  other  identifying 
information  (subject  beading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (C.FR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  di.sagree; 
suggest  alternatives  and  substitute 
language  for  your  reque.sted  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
nr  data  that  you  u.sed. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

3.  Environmental  justice.  EPA  seeks  to 
achieve  environmental  justice,  the  fair 
treatment  and  meaningful  involvement 
of  any  group,  including  minority  and/or 


low-income  populations,  in  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  To  help 
address  potential  environmental  justice 
issues,  the  Agency  seeks  information  on 
any  groups  or  segments  of  the 
population  who,  as  a  result  of  their 
location,  cultural  practices,  or  other 
factors,  may  have  atypical  or 
disproportionately  high  and  adver.se 
human  health  impacts  or  environmental 
effects  from  exposure  to  the  pesticides 
discus.sed  in  this  document,  compared 
to  the  general  population. 

II.  What  action  is  the  agency  taking? 

EPA  is  announcing  receipt  of  a 
pesticide  petition  filed  under  section 
408  of  the  F'ederal  Food,  Drug,  and 
(Cosmetic  Act  (FFDCA),  (21  U.S.C.  346a), 
requesting  the  estahli.shment  or 
modification  of  regulations  in  40  CFR 
part  180  for  residues  of  pesticide 
chemicals  in  or  on  various  food 
commodities.  The  Agency  is  taking 
public  comment  on  the  request  before 
responding  to  the  petitioner.  EPA  is  not 
proposing  any  particular  action  at  this 
time.  EPA  has  determined  that  the 
pesticide  petition  described  in  this 
document  contains  data  or  information 
pre.scribed  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  pesticide  petition.  After 
considering  the  public  comments.  EPA 
intends  to  evaluate  whether  and  what 
action  may  be  warranted.  Additional 
data  may  be  needed  before  EPA  can 
make  a  final  determination  on  this 
pesticide  petition. 

Pursuant  to  40  CFR  180.7(f),  a 
summary  of  the  petition  that  is  the 
subject  of  this  document,  prepared  by 
tb(!  petitioner,  is  included  in  a  docket 
EPA  has  created  for  this  rulemaking. 

The  docket  for  this  petition  is  available 
online  at  http://www.regulations.gov.  As 
specified  in  FP’DCA  section  408(d)(3), 

(21  U.S.C.  346a(d)(3)),  EPA  is 
[)ublishing  notice  of  the  petition  so  that 
the  public  has  an  opportunity  to 
comment  on  this  request  for  the 
establishment  or  modification  of 
regulations  for  residues  of  pe.sticides  in 
or  on  food  commodities.  Further 
information  on  the  })etition  may  be 
obtained  through  the  petition  .summary 
rtdenmced  in  this  unit. 

PP2F8056.  Fine  Agrochemicals  Ltd. 
c/o  SciReg,  Inc.,  12733  Director’s  Coop, 
Woodhridge,  VA  22192,  reque.sts  to 
amend  an  exemption  from  the 
requirement  of  a  tolerance  in  40  CFR 
180.1299  for  residues  of  the  plant 
growth  regulator  prohydrojasmon  (PDJ), 
propyl-3-oxo-2-pentylcyclo- 
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pentylacetate,  in  or  on  red  apples  and 
grapes.  The  petitioner  believes  no 
analytical  method  is  needed  because 
this  request  is  to  establish  a  permanent 
exemption  from  the  requirement  of  a 
tolerance  and.  therefore,  an  analytical 
method  is  not  required. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  December  12,  2012. 

Sheryl  K.  Reilly, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progronis. 

IFR  Dot.  201.3-00272  Filed  l-«-13;  8:45  ami 

BH-LING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[PS  Docket  No.  11-153;  PS  Docket  No.  10- 
255;  FCC  12-149] 

Next  Generation  91 1 ;  Text-to-91 1 ;  Next 
Generation  91 1  Applications 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Federal  Communications 
Commission  proposes  to  amend  its  rules 
by  requiring  all  wireless  carriers  and 
providers  of  “interconnected”  text 
messaging  applications  to  support  the 
ability  of  consumers  to  send  text 
messages  to  911  in  all  areas  throughout 
the  nation  where  911  Public  Safety 
Answering  Points  (PSAPs)  are  also 
prepared  to  receive  the  texts.  In 
addition,  to  inform  consumers  and 
prevent  confusion,  the  Commission 
proposes  to  require  all  wireless  carriers 
and  interconnected  text  messaging 
providers  to  send  automated  “bounce 
back”  error  messages  to  consumers 
attempting  to  text  911  when  the  service 
is  not  available. 

OATES:  Comment  Date  for  Section  I II.  A: 
january  29,  2013. 

Reply  Comment  Date  for  Section  III. A 
I'ebruary  8,  2013. 

Comment  Date  for  Other.  Sections: 
March  11,  2013. 

Reply  Comment  Date  for  Other 
Sec Dons:  April  9,  2013. 

ADDRESSES;  Stibmit  comments  to 
f’ederal  Communications  (k)inmission, 
445  12th  Street  SW.,  Washington,  DC; 
205.54. 


FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Garza,  Attorney  Advisor,  (202) 
418-1175.  For  additional  information 
concerning  the  Paperwork  Reduction 
Act  information  collection  requirements 
contained  in  this  document,  contact 
Judith  Boley-Herman,  (202)  418-0214, 
or  send  an  email  to  PRA@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Further 
Notice  of  Proposed  Rulemaking  in  PS 
Docket  No.  11-153,  PS  Docket  No.  10- 
255,  FCC  12-149,  released  on  December 
13,  2012.  The  full  text  of  this  document 
is  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
12th  Street  SW.,  Washington,  DC  20554, 
or  online  at  http://www.fcc.gov/ 
document/text-9'1 1  -further-notice- 
proposed-rulemaking. 

I.  Introduction 

1.  Wireless  con.sumers  are 
increasingly  using  text  messaging  as  a 
means  of  everyday  communication  on  a 
variety  of  platforms.  The  legacy  911 
system,  however,  does  not  support  text 
messaging  as  a  means  of  reaching 
emergency  responders,  leading  to 
potential  consumer  confusion  and  even 
to  possible  danger.  As  consumer  use  of 
carrier-based  and  third  party-provided 
texting  applications  expands  and 
evolves,  the  911  system  must  also 
evolve  to  enable  wireless  consumers  to 
reach  911  in  those  emergency  situations 
where  a  voice  call  is  not  feasible  or 
appropriate. 

2.  In  this  fTirther  Notice  of  Proposed 
Rulemaking,  we  propose  rules  that  will 
enable  Americans  to  send  text  messages 
to  911  (text-to-911)  and  that  will 
educate  and  inform  consumers 
regarding  the  future  availability  and 
appropriate  use  of  tcxt-to-911. 
Specifically,  we  propose  to  require  all 
wireless  carriers  and  providers  of 
“interconnected”  text  messaging 
applications  to  support  the  ability  of 
consumers  to  send  text  messages  to  911 
in  all  areas  throughout  the  nation  where 
911  Public  Safety  Answering  Points 
(PSAPs)  are  also  prepared  to  receive  the 
texts.  In  addition,  to  inform  consumers 
and  prevent  confusion,  we  propose  to 
require  alt  wireless  carriers  and 
interconnected  text  messaging  providers 
to  send  automated  “bounce  back”  error 
messages  to  consumers  attemj)ting  to 
text  911  when  the  service  is  not 
available. 

3.  Our  proposals  build  on  the  recently 
filed  voluntary  commitment  by  the  four 
largest  wireless  carriers — in  an 
agreement  w'ith  the  National  Emergency 
Number  Association  (NENA),  and  the 
Association  of  Public  Safety 
(Communications  Officials  (AP(CO) 


(Carrier-NENA-AP(CO  Agreement) — to 
make  text-to-911  available  to  their 
customers  by  May  15,  2014,  and  to 
provide  automatic  bounce  back 
messages  across  their  networks  by  June 
30,  2013.  The  ba.seline  requirements  we 
propose  in  this  Further  Notice  are 
modeled  on  the  Carrier-NENA-APCO 
Agreement,  and  we  seek  comment  on 
whether  all  carriers,  including  regional, 
small  and  rural  carriers,  and  all 
“interconnected  text”  providers  can 
achieve  these  milestones  in  the  same  or 
similar  timeframes.  To  allow  for  the 
possibility  of  implementing  our  bounce 
back  proposal  by  June  30,  2013,  we  are 
seeking  comment  on  this  portion  of  the 
f'urther  Notice  on  an  accelerated  basis. 
Moreover,  in  light  of  the  importance  of 
these  issues,  we  intend  to  re.solve 
promptly  the  questions  we  raise  in  the 
remaining  portion  of  the  Further  Notice 
in  2013. 

4.  Gur  proposal  to  add  text  capability 
to  the  911  system  will  vastly  enhance 
the  system’s  accessibility  for  over  40 
million  Americans  with  hearing  or 
speech  disabilities.  It  will  also  provide 
a  vital  and  lifesaving  alternative  to  the 
public  in  situations  where  911  voice 
service  is  unavailable  or  placing  a  voice 
call  covdd  endanger  the  caller.  Indeed, 
as  recent  history  has  shown,  text 
messaging  is  often  the  most  reliable 
means  of  communications  during 
disasters  where  voice  calls  cannot  be 
completed  due  to  capacity  constraints. 
Finally,  implementing  text-to-911 
represents  a  crucial  next  step  in  the 
ongoing  transition  of  the  legacy  911 
system  to  a  Next  Generation  911 
(NG911)  system  that  will  .support  not 
only  text  but  will  also  enable  consumers 
to  send  photos,  videos,  and  data  to 
PSAPs,  enhancing  the  information 
available  to  fir.st  responders  for 
assessing  and  responding  to 
emergencies. 

5.  C3ur  proposed  approach  to  text-to- 
91 1  is  also  based  on  the  presumption 
that  consumers  in  emergency  situations 
should  be  able  to  communicate  using 
the  text  applications  they  are  most 
familiar  with  from  everyday  use. 
Currently,  the  most  commonly  used 
texting  technology  is  Short  Message 
Service  (SMS),  which  is  available, 
familiar,  and  widely  used  by  virtually 
all  wireless  consumers.  In  the  Carrier- 
NENA-APCO  Agreement,  the  four  major 
carriers  have  indicated  that  they  intend 
to  use  SM.S-based  text  for  their  initial 
text-to-911  deployments,  and  we  expect 
other  initial  deployments  to  be  similarly 
SMS-based.  , 

8.  At  the  same  time,  we  do  not 
propo.se  to  limit  our  focus  to  SMS-based 
t(»xt.  As  a  r(!sult  of  the  rapid 
jiroliferation  of  smartphones  and  other 
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advanced  mobile  devices,  some 
consumers  are  beginning  to  move  away 
from  SMS  to  other  IP-based  text 
applications,  including  downloadable 
software  apf)lications  provided  by 
parlies  other  than  the  underlying 
carrier.  To  the  extent  that  consumers 
gravitate  to  such  applications  as  their 
primary  means  of  communicating  by 
text,  they  may  rea,sonably  come  to 
expect  these  applications  to  also 
support  text-to-911,  as  consumer 
familiarity  is  vital  in  emergency 
situations  where  seconds  matter. 
Therefore,  in  this  Further  Notice,  we 
seek  to  ensure  that  consumers 
ultimately  have  access  to  the  same  text- 
to-911  capabilities  on  the  full  array  of 
texting  applications  that  they  use  for 
ubiquitous  communication — regardless 
of  provider  or  platform.  We  also  propose 
that  service  providers  who  offer  SMS- 
based  text-to-91 1  should  have  the 
flexibility  to  migrate  their  customers  to 
other  text-to-911  applications. 

7.  While  our  proposal  is  designed  to 
accelerate  the  nationwide  availability  of 
text-to-911,  we  recognize  that 
deployment  will  not  be  uniform,  e.g., 
during  the  transition  period,  text-to-911 
may  be  available  in  certain  geographic 
areas  while  it  is  not  available  in  others, 
or  may  be  supported  by  certain  carriers 
but  not  by  others.  This  creates  the  risk 
of  consumer  confusion  about  the 
availability  of  text-to-911  as  the 
transition  proceeds — indeed,  there  is 
evidence  that  many  consumers 
erroneously  believe  that  they  can 
already  reach  911  by  text,  and  that  some 
have  attempted  to  do  so.  Rapid 
implementation  of  the  bounce  back 
notification  mechanism  that  we  propose 
in  this  Further  Notice  is  therefore 
critical  to  informing  consumers  and 
lessening  potential  confusion  about  text- 
to-91 1  availability.  In  addition,  we 
intend  to  begin  work  immediately  with 
PSAPs,  carriers,  service  providers, 
disability  organizations,  consumer 
groups,  and  others  to  educate  and 
inform  consumers  regarding  the 
transition,  local  availability,  and 
appropriate  use  of  text-to-911. 

8.  Finally,  we  emphasize  that  even  as 
adding  text  capability  makes  the  91 1 
system  more  accessible  and  effective  in 
enhancing  public  safety,  text-to-911  is 
and  will  remain  a  complement  to,  rather 
than  a  substitute  for,  voice  911  service. 
The  voice  911  system  that  has  been 
maintained  and  improved  over  decades 
remains  the  preferred  means  of  seeking 
help  in  an  emergency  in  most  instances. 
Moreover,  voice  911  service  will 
continue  to  he  central  and  essential  to 
the  911  system  even  as  we  add  text, 
photo,  data,  and  video  capabilities  in 
the  course  of  migrating  to  NC191 1 . 


Therefore,  even  as  we  take  this  first 
major  step  in  the  transition  to  NCJ911, 
we  continue  to  encourage  all  consumers 
seeking  emergency  help  to  access  911  by 
voice  whenever  possible. 

II.  General  Background 

9.  In  .September  2011,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (Notice)  (76  FR 
63257,  October  12,  2011),  which  .sought 
comment  on  a  number  of  issues  related 
to  the  deployment  of  NG91 1 ,  including 
potential  near-term  methods  for 
delivering  text-to-911;  whether  and  how 
to  prioritize  911  in  major  emergencies; 
how  to  facilitate  the  long-term 
deployment  of  text-to-911;  the 
Commission’s  role  in  deploying  text-to- 
911  and  other  NC911  applications; 
consumer  education  and  disclosure 
mechanisms;  and  the  relationship 
between  this  proceeding  and  the 
implementation  of  the  Twenty-First 
Century  Communications  and  Video 
Accessibility  Act  of  2010  (CVAA). 

A.  Text-to-911  Deployments  and  Trials 

10.  While  some  cornmenters  initially 
expressed  concerns  about  implementing 
near-term  text-to-911,  both  wireless 
carriers  and  public  safety  entities  have 
more  recently  taken  significant  steps 
towards  the  near-term  deployment  of 
text-to-911,  including  SMS-based 
.solutions.  In  May  2012,  Verizon 
Wireless  announced  plans  to  deploy 
text-to-911  capability  throughout  its 
nationwide  network  in  2013.  On 
December  10,  2012,  Verizon  Wireless 
commenced  its  rollout  of  text-to-911 
service  in  York  County,  Virginia.  In  June 

2012,  AT&T  also  announced  the  goal  of 
launching  text-to-911  nationwide  in 

2013.  In  addition,  the  Alliance  for 
Telecommunications  Industry  Solutions 
(ATIS),  an  organization  consisting  of  a 
large  number  of  wirele.s.s  and  wireline 
carriers  as  well  as  equipment  vendors, 
has  formed  a  committee  to  “create  an 
ATIS  standard(s)  for  SMS-to-9-1-1  that 
incorporates  requirements,  archileclure, 
message  flows,  and  product  details.” 
ATIS  has  targeted  completion  of  these 
standards  in  the  first  quarter  of  2013. 
Most  recently,  as  noted  above  and 
described  in  further  detail  below,  the 
four  major  wireless  carriers,  .Sprint 
Nextel,  AT&T,  T-Mobile,  and  Verizon, 
have  entered  into  a  voluntary  agreement 
with  NENA  and  APC'O  whereby  the 
major  carriers  will  provide  text-to-911 
service  by  May  15,  2014,  to  P.SAPs  who 
request  the  service. 

11.  .Some  of  these  same  wirele.ss 
carriers  have  already  initiated  text-to- 
911  trials  in  partnership  with  several 
P.SAFs  to  assess  the  technical  feasibility 
of  text-to-91 1  and  its  impact  on  F.SAF 


operations.  Four  trials  are  currently 
under  way — three  of  which  have 
yielded  positive  results.  First,  as  just 
announced,  AT&T  is  “in  the  process  of 
launching  a  standards-ba.sed  trial 
service  for  text-to-911  in  the  .state  of 
Tennessee  *  *  Additionally,  in  June 
2009,  Black  Hawk  County,  Iowa 
partnered  with  Intrado  (a  provider  of 
911  technology  solutions)  and  i  wireless 
(a  T-Mobile  affiliate  that  offers  regional 
wireless  communications  service),  to 
provide  text-to-911  .service  within  the 
county.  According  to  Black  Hawk 
(bounty,  there  have  been  no  delayed  or 
dropped  text  messages  in  the  trial,  nor 
has  there  been  a  “significant  increase  in 
incident  volume.”  Indeed,  callers  have 
benefitted  from  the  technology  in 
.several  situations.  This  includes  women 
who  have  been  at  risk  of  domestic  abuse 
who  have  been  able  to  text  for  help 
undetected  by  their  assailant;  children 
reporting  instances  of  domestic  abuse; 
and  anonymous  reports  of  imminent 
sales  of  controlled  substances.  Black 
Hawk  County  has  expanded  the  trial 
and  now  receives  text  messages  from 
individuals  throughout  the  state,  which 
it  then  relays  to  the  appropriate  PSAP. 
According  to  Black  Hawk  County,  the 
trial  demonstrates  that  text-to-911 
service  “is  reliable  and  *  *  *  saves 
lives.” 

12.  In  Augu.st  2011,  the  City  of 
Durham,  North  Carolina  (Durham) 
initiated  an  SMS-to-911  trial  in 
partnership  with  Verizon  Wireless  and 
Intrado.  According  to  Durham,  the 
technology  has  worked  reliably. 
Durham’s  trial  suggests  that  callers  will 
continue  to  rely  on  voice  calls  to  91 1 
and  that  concerns  about  text  messages 
overwhelming  P.SAPs  may  be 
unfounded.  Durham  views  the 
technology  as  a  “valuable  asset”  and  the 
North  Carolina  Director  of  the  Division 
of  Services  for  the  Deaf  and  the  Hard  of 
Hearing  stated  that  “the  significance  of 
the  program  cannot  be  overstated.” 

More  recently,  the  trial  was  extended 
“to  accommodate  Durham’s  additional 
outreach  to  individuals  with 
disabilities.” 

13.  In  April  2012,  the  State  of 
Vermont  (Vermont)  initiated  a  text-to- 
911  trial  allowing  any  Verizon  Wireless 
subscriber  to  send  emergency  text 
me.ssages  to  the  Williston,  Vermont 
P.SAP,  provided  that  the  text  me.s.sage  is 
transmitted  via  a  cell  tower  located 
within  the  physical  boundaries  of 
Vermont.  The  Executive  Director  of  the 
Vermont  E911  Board  stated  that 
implementing  the  trial  “wasn’t  *  *  " 
difficult  at  all”  and  that  .so  far,  the  trial 
has  proceeded  “very  smoothly.” 
Vermont  believes  that  fears  over  the 
volume  of  emergency  text  messages  are 
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“overblown”  and  “remainlsl  convinced 
that  those  who  can  make  a  voice  call 
will  make  a  voice  call  as  that  is  the  most 
efficient  way  to  communicate  in  an 
emergency.” 

14.  Vermont  further  reports  that  as  of 
August  2012,  it  had  received  only  two 
legitimate  emergem;y  text  nujssages,  but 
in  both  cases  emergency  servic(!s  were 
able  to  intervene  successfidly.  In  one 
case,  a  life  was  saved  when  emergency 
pcTSonnel  were  able  to  thwart  an 
attempted  suicide.  In  the  other  case,  a 
domestic  abuse  vic;tim  was  able  to 
contact  police,  who  then  arrived  on  the 
scene  and  made  an  arrest.  While 
Vermont  recognizes  that  some  parties 
would  prefer  to  wait  for  a  more 
advanced  text-to-91 1  solution,  Vermont 
maintains  that  the  “individual  who.se 
life  we  saved  and  the  domestic  assault 
victim  would  likely  disagree  that  it  is 
too  soon  to  have  this  technology 
available.”  Vermont  also  indicates  it  has 
experienced  some  text  “sj)oofing,”  but 
notes  that  “there  is  nothing  about  this 
new  technologv  that  is  any  mon;  likely 
to  resvdt  in  ‘spoof  cf)ntacts  than  what 
we  already  deal  with  on  the  voice  side 
of  the  sy.stcm.”  Additionally,  Vermont 
did  not  experience  any  problems  with 
text  slang. 

15.  On  October  31),  2012,  Vermont 
submitted  an  ex  parte  filing  indicating 
that  it  is  maintaining  the  text-to-91 1 
system  past  the  end  of  its  trial  and  is 
“currently  working  on  enabling  a 
second  Public  Safety  Answering  Point 
(PSAP)  for  redundancy  purposes.” 
Vermont  states  that  it  “can  report  no 
negative  operational  impacts  on  our 
system  as  the  result  of  the  Verizon 
trial,"  but  that  it  needs  the 
Oommission's  a.ssi.stance  in 
“encouraging  all  of  the  carriers  to  do  the 
right  thing  and  enable  text-to-9-1-1 
now.”  Vermont  concludes  by  stating 
that  “Iwje  understand  that  there  are 
some  concerns  both  in  the  PSAP  and 
industry  communities  about  the  timing 
of  SMS  text-to-9-1-1 ,  but  so  long  as  the 
most  common  method  of  texting  on 
today’s  devices  remains  SMS,  we  feel  it 
is  important  to  move  ahead  and  not  wait 
for  the  promises  that  other  texting 
solutions  might  provide.”  On  December 
3,  2012.  Vermont  announced  that  it 
would  further  expand  its  text-to-91 1 
trial  to  include  Sprint  Nextel  caistomers, 
in  collaboration  with  the  Vermont 
Enhanced  911  Board,  .Sprint  Wireless, 
and  Intrado. 

B.  Carriers'  Voluntary  Coniinitnwnts 

16.  On  December  6,  2012,  APCO, 
NENA,  Sprint  Nextel,  A'f&  r,  T-Mobile, 
and  Verizon,  entered  into  a  voluntary 
agreement  whereby  eatrh  of  the  four 
major  carriers  will  provide  text-to-91 1 


.service  by  May  15,  2014,  to  P.SAPs  who 
request  such  a  service.  Under  the  terms 
of  the  Carrier-NENA-AP(X)  Agreement, 
once  a  signatory  carrier  begins  to  t>ffer 
text-to-91 1  service,  “valid  P.SAP 
requests  for  Text-to-91 1  service  will  be 
implemented  within  a  reasonable 
amount  of  time  of  receiving  such  a 
request,  not  to  exceed  six  months.”  A 
request  will  be  considered  “valid”  if  the 
“requesting  P.SAP  repre.sents  that  it  is 
technically  ready  to  receive  911  text 
messages  in  the  format  requested,”  and 
“the  appropriate  local  or  .State  911 
service  governing  authority  has 
specifically  authorized  the  P.SAP  to 
acce})t  and,  by  extension,  the  signatory 
service  provider  to  |)rovide,  text-to-91 1 
.service  (and  such  authorization  is  not 
sidjject  to  dispute).”  Additionally,  no 
hater  than  )uly  1,  2013,  the  four  major 
providers  will  “voluntarily  provide 
quarterly  progress  reports  to  the  FCXh 
NENA.  and  AP(X)  summarizing  the 
status  of  the  deployment  of  a  national 
Text-to-91 1  service  capability.” 

17.  Under  the  terms  of  the  (’.arrier- 
N1‘]NA-AP(X)  Agreement,  the  major 
carriers  have  also  agreed  to  implement 
a  bounce-back  message  capability  by 
June  30,  2013.  The  bounce  back  message 
will  “alert  subscribers  attemjging  to  text 
an  emergency  message  to  insti:ad  dial 
911  when  text-to-91 1  is  unavailable  in 
that  area.” 

IH.  The  signatories  also  agreed  on 
additional  measures  to  implement  text- 
to-91 1  voluntarily.  .Specifically,  the 
signatories  agree  that  “PSAPs  will  ,select 
the  format  for  hf)w  messages  are  to  be 
delivered,”  and  that  “incremental  costs 
for  delivery  of  text  messages  *  *  *  will 
be  the  responsibility  of  the  P.SAP,  as 
determined  by  individual  analysis." 
Additionally,  the  signatory  .service 
providers  agree  to  implement  a  911 
short  code  and  agreed  to  implement 
text-to-91 1  “independent  of  their  ability 
to  recover  *  *  *  associated  costs  from 
state  or  local  governments.”  The 
signatory  providers  also  agree  to  “work 
with  APCX),  NENA.  and  the  F(>C  to 
establish  an  outreach  effort  tc)  set  and 
manage  consumer  expectations 
regarding  the  availability/limitations  of 
the  Text-to-91 1  service  (including  when 
roaming)  and  the  benefits  of  using  voice 
calls  to  91 1  whenever  possible,  and 
support  APCO  and  NENA’s  effort  to 
educate  P,SAPs  on  text-to-91 1 
generally.” 

19.  Finally,  the  Carrier-NENA-APCO 
Agreement  limits  the  proposed 
voluntary  text-to-91 1  solution  “to  the 
capabilities  of  the  existing  .SMS  service 
offered  by  a  participating  wireless 
service  provider  on  the  home  wireless 
network  to  which  a  wireless  subscriber 
originates  an  .SMS  message.”  Thus,  the 


carriers  state  that  under  the  terms  of 
their  voluntary  commitment  to  deploy 
text-to-91 1  capability  by  May  15,  2014, 
“SM.S-to-911  will  not  be  available  to 
wireless  subscribers  roaming  outside  of 
their  home  wireless  network,”  and 
“lelach  implementation  of  SMS-to-911 
will  be  unique  to  the  capabilities  of  each 
signatory  service  provider  or  its 
Cateway  Service  Provider.” 


20.  In  this  Further  Notice,  we  seek 
comment  on  issues  related  to  text-to-91 1 
in  light  of  the  evolved  record,  and 
bifurcate  the  comment  cycles  in  order  to 
deal  most  promptly  with  the  consumer 
notification  i.ssue  that  has  the  potential 
to  alleviate  near-term  consumer 
confusion  as  to  the  availability  oftext- 
to-91 1  both  during  the  course  of  the 
voluntary  roll  outs  that  several  carriers 
have  propo.sed  and  during  the  pendency 
of  the  Commission’s  proce«;ding. 
Accordingly,  comments  with  respect  to 
Section  III. A  will  be  due  20  days  from 
publication  in  the  P'ederal  Register,  and 
reply  comments  on  .Section  III. A  will  be 
due  10  days  thereafter.  (Comments  and 
reply  comments  should  address  only  the 
issues  j)osed  in  this  section  in  order  to 
provide  the  Commission  with  a  focused 
recoril  on  this  question,  (.omments  and 
reply  comment  on  the  remaining 
portion  of  the  k’urther  Notice  will  be 
due  60  days  and  90  days  from 
publication  in  the  Federal  Register, 
^^spectively.  VVt;  also  se(^k  comment  on 
.Section  lll.C  (Legal  Authority)  as 
relevant  to  each  section  in  accordance 
with  the  comment  timeframe  for  that 
section. 

A.  Automated  Error  Messages  for  Failed 
Text-to-91 1  Attempts  and  Consumer 
Expectations  and  Education 

1.  Automated  kTror  Message  Proposal 

21.  Background.  In  the  Notice,  the 
(X)inmission  noted  the  likelihood  that  as 
text-to-91 1  is  implemented,  there  will 
be  instances  where  despite  efforts  to 
educate  consumers,  some  individuals 
will  attempt  to  send  text  messages  to 
911  in  locations  where  text-to-911  is  not 
supported.  The  Commission  observed 
that  this  “could  put  consumers  at  risk 
if  they  were  unaware  that  an  emergency 
text  did  not  go  through  or  were 
uninformed  about  alternative  means  of 
reaching  the  P.SAP.”  To  mitigate  this 
risk,  the  Commission  proposed  that  in 
situations  where  a  consumer  attempts  to 
text  911  in  a  location  where  text-to-911 
is  not  available,  the  consumer  should 
rec«Mve  an  automatic  error  message  or 
similar  disclosure  that  includes 
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information  on  how  to  contact  the 
PSAP. 

22.  Puhlic  safety  comriienters 
generally  support  such  an  automatic 
notification  requirement.  APCO  argues 
that  “liln  situations  where  a  consumer 
attempts  to  text  9-1-1  in  an  area  that 
does  not  support  this  tochnology,”a 
standardized  auto  mes.sage  should  be 
immediately  returned  indicating  how  to 
contact  the  PSAP  and/or  that  a  voice 
call  is  required.  The  (Commission  is 
urged  to  work  with  APCO,  NENA  and 
NASNA  to  develop  best  practices  and 
model  resjjonses.”  The  State  of 
(California  similarly  maintains  that  “the 
Commi.ssion  (should]  require  any 
service  provider  that  provides  texting 
capability  to  its  customers  to  providt;  an 
immediate,  automatic  response 
(preferably  standard  nationwide 
message)  to  any  lext-lo-911  stating  that 
texting  to  9-1-1  is  not  available  and 
advising  the  cu.stomer  to  make  a  voice 
call  to  9-1-1  in  an  emergency.” 

23.  In  their  comments  in  response  to 
the  Notice,  commercial  mobile  radio 
service  ((CMRS)  providers  acknowdedge 
the  importance  of  providing  notification 
of  non-delivery  to  consumers,  although 
some  commenters  question  whether  the 
Commission  should  adopt  a  notification 
requirement.  Verizon  notes  that  it 
already  provides  an  automated  message 
when  a  wireless  customer  attempts  to 
send  a  text  me.s.sage  to  911  in  a  location 
where  text-to-911  is  not  available. 
.Verizon  states  that  its  voluntary  practice 
obviates  the  need  for  regulation,  but 
notes  that  “(slhoiild  the  Commi.ssion 
nevertheless  find  a  requirement  is 
necessary,  language  like  Verizon’s 
would  be  sufficient  and  appropriate.” 
Sprint  argues  that  before  making  any 
decision  on  this  issue,  the  (Commission 
should  first  refer  the  matter  to  standards 
organizations  '^‘to  review'  the  technical 
aspects  associated  with  delivering  an 
error  message  and  to  develop  a 
consistent  error  response  message.” 
Finally,  textPlus,  a  software-based  text 
application  provider,  notes  that  it 
already  “sends  a  bounce  back  message 
to  users  alerting  the  u.ser  that  the  911 
address  is  not  recognized.” 

24.  Most  recently,  however,  the 
Carrier-NENA-APCO  Agreement  states 
that  “(bjefore  the  deployment  of  Text-to- 
911,  the  signatory  .service  providers  will 
implement  a  bounce-back  (auto-reply) 
message  to  alert  subscribers  attempting 
to  text  an  emergency  message  to  instead 
dial  9-1-1  when  Text-to-9-1-1  is 
unavailable*  *  *”  The  Agreement 
further  states  that  these  providers,  the 
four  major  wireless  carriers  which 
include  Verizon  and  Sprint,  “will 
implement  the  bounce-back  *  *  *• 
message  by  June  30,  2013.” 


25.  Discussion.  We  propose  that 
CMRS  providers  and  other  providers  of 
text  messaging  services  should  be 
required  to  automatically  notify 
consumers  attempting  to  tnxt-to-911  in 
areas  where  text-to-9H  is  not  supported 
or  in  other  in.stances  where  the  text 
cannot  be  transmitted  to  the  PSAP.  In 
this  respec:t,  there  appears  to  be  a  clear 
beiKjfit  to  persons  in  emergency 
situations  being  able  to  know 
immediately  if  a  text  mes.sage  has  been 
delivered  to  the  proper  authorities.  This 
automatic  feedback  may  he  life-saving, 
allowing  a  person  in  need  of  a.ssistance 
to  immediately  .seek  out  an  alternative. 
Providing  this  type  of  error  mes.sage 
may  also  be  particularly  critical  during 
the  transition  to  NG911,  as  the  record  to 
date  suggests  there  are  likely  to  be 
numerous  instances  where  consumers 
attempt  to  send  text  messages  to  PSAPs 
in  areas  where  text-to-911  is  not  yet 
available. 

26.  We  disagree  with  the  a.s.sertion 
that  there  is  no  need  for  a  bounce-hack 
requirement  because  certain  wireless 
carriers  already  voluntarily  })rovide 
automatic  error  messages  when 
customers  attempt  to  text-to-911  in  areas 
where  it  is  not  supported.  Rather,  we 
believe  that  all  CMRS  providers  and 
other  prospective  text-to-911  service 
providers  should  implement  this 
safeguard  so  that  consumers  have  the 
assurance  that  they  will  receive 
automatic  notification  regardless  of 
which  provider  they  choose.  While 
consumer  education  (as  discussed 
below)  may  help  to  mitigate  this  risk, 
the  possibility  remains  that  without 
such  a  requirement,  a  consumer  without 
knowledge  of  where  text-to-91 1  is 
supported  could  attempt  to  send  a  text 
mes.sage  to  911  and  mistakenly  believe 
that  the  text  has  been  successfully 
transmitted  to  the  PSAP. 

27.  Moreover,  in  view  of  the  four 
carriers’  commitment  in  the  (larrier- 
NE;NA-AP(X)  Agreement  to  in\plenient  a 
bounce-back  message  by  the  end  of  June 
2013,  a  proactive  approach  for  requiring 
automatic  error  messages  appears  to  be 
feasible  at  a  reasonable  cost,  especially 
in  comparison  to  the  public  .safety 
benefits  that  an  automatic  error  message 
can  provide  consumers.  I’he  (]arrier- 
NENA-APC(3  Agreement  states  that  the 
four  major  wireless  carriers  “will  meet 
(the)  commitments  (in  the  Agreement] 
independent  of  the  (carriers]  ability  to 
recover  the.se  associated  costs  from  state 
or  local  governments.”  We  believe  that 
this  repre.sentation  indicates  that  the 
costs  for  implementing  a  bounce-back 
message  are  manageable,  regardless  of 
whether  such  costs  are  recoverable 
under  current  .state  or  local  cost 
recovery  programs.  However,  we  seek 


comment  on  this  view,  particularly  in 
regard  to  the  impact  that  the  costs  to 
meet  the  bounce-hack  requirement 
might  have  on  small  and  rural  (^.MRS 
providers  compared  to  the  public  .safety 
l)enefits  for  their  subscribers. 

28.  We  seek  comment  on  the 
appropriate  timeframe  for  GMRS 
providers  to  implement  a  bounce  back 
messaging  capability.  Whether  or  not 
("MRS  providers  have  developed  text-to-  • 
911  capability,  the  record  to  date 
appears  to  demonstrate  that  it  is 
technically  feasible  for  them  to  provide 
an  automated  “bounce-back”  text 
mes.sag(;  in  suc:h  circumstances 
instructing  the  .sender  to  make  a  voice 
911  call,  and  that  many  carriers  already 
provide  this  message  voluntarily.  We 
recognize  that  (]MRS  providers  other 
than  the  four  major  carriers  may  need  to 
address  certain  technical  and 
operational  issues  in  order  to  meet  our 
proposed  notification  requiniment. 
Nevertheless,  we  believe  that  a  solution 
should  be  implemented  as  quickly  as 
possible  to  avoid  the  risk  of  consumer 
confusion.  Accordingly,  we  seek 
comment  on  whether  it  is  feasible  for  all 
CMRS  providers  to  provide  their 
custome;rs  with  an  automatic 
notification  by  the  June  30,  2013  date 
specified  in  the  Carrier-NENA-AI’CO 
Agreement.  We  .seek  comment  on  this 
timeframe,  and  any  significant  technical 
issues  that  would  hear  on  the 
achievability  of  an  automatic  error 
mes.sage  within  that  time  frame  by  - 
small,  regional,  or  rural  (JMRS 
providers. 

29.  We  al.so  propose  to  require 
prospective  providers  of  interconnected 
text  service  to  develop  an  automated 
error  message  capability.  In  order  to 
reduce  potential  consumer  confusion 
and  enhance  the  ability  of  consumers  to 
communicate  by  text  in  emergencies 
using  the  applications  they  are  most 
familiar  with  from  everyday  use,  we 
iKilieve  that  the  “bounce-baefk” 
requirement  proposed  for  CMRS 
providers  above  should  also  apply,  to 
the  extent  feasible,  to  all  providers  of 
.software  applications  that  enable  a 
consumer  to  send  text  messages  to  text- 
capable  U.S.  mobile  telephone  numbers 
and  receive  text  messages  from  the  same 
when  a  user  of  the  application  attempts 
to  send  an  emergency  text  in  an  area 
where  text-to-911  is  not  supported  or 
the  provider  is  otherwi.se  unable  to 
transmit  the  text  to  the  PSAP. 

30.  We  clarify  that  we  do  not  propose 
to  extend  text-to-911  obligations  to  IP- 
based  messaging  applications  that 
support  communication  with  a  defined 
set  of  users  of  compatible  applications 
but  do  not  support  general 
communication  with  text-capable 
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telephone  numbers.  We  believe  it  is  less 
likely  that  consumers  will  expect  such 
applications  to  support  emergency 
communications.  Nevertheless,  we 
encourage  providers  of  such  messaging 
applications  to  inform  their  users  that 
these  applications  do  not  support 
communication  to  911.  We  seek 
comment  on  this  approach.  Are  there 
other  “flavors”  of  third-party  text 
messaging  applications  that  should  not 
be  included?  Why? 

31.  We  seek  comment  on  the 
feasibility  and  cost  of  third-party 
providers  to  implement  such  an 
automatic  notification  and  whether  they 
must  address  any  unique  technical 
issues  not  faced  by  CMRS  providers  in 
executing  this  requirement.  We  also 
seek  comment  on  whether  it  is  feasible 
timeframe  for  third-party  providers  to 
implement  the  automatic  notification 
requirement  by  June  30,  2013,  or 
whether  we  should  adopt  a  longer 
timetable. 

32.  We  clarify  that  with  respect  to 
both  CMRS  providers.and 
interconnected  text  providers,  our 
proposed  requirement  for  automatic 
notification  to  consumers  would  only 
apply  to  situations  where  the  provider 
(or  the  provider’s  text-to-911  vendor) 
has  direct  control  over  the  transmission 
of  the  text  message  and  is  unable  to 
transmit  the  text  message  to  the  PSAP 
serving  the  texting  party’s  location, 
whether  due  to  network  congestion,  the 
inability  of  the  PSAP  to  accept  such 
messages,  or  otherwise.  Thus,  for 
example,  a  CMRS  provider  would  not  be 
required  to  provide  automatic 
notification  where  the  con.sumer  uses  a 
text  application  provided  by  a  third 
party  that  the  j;arrier  does  not  control. 
Similarly,  notification  would  not  be 
required  where  the  provider  is  able  to 
transmit  the  text  to  the  PSAP,  but  a 
failure  in  the  PSAP  network  results  in 
the  text  not  being  delivered  to  a  911 
operator.  We  seek  comment  on  our 
propo.sal.  We  also  clarify  that  we  do  not 
propose  to  require  all  text-to-911 
providers  to  use  the  exact  same  wording 
for  their  automatic  error  messages  to 
consumers.  Rather,  we  propose  that 
providers  would  be  deemed  to  have  met 
our  requirement  so  long  as  the  error 
message  includes  information  on  how  to 
contact  the  PSAP.  For  example,  an 
automated  message  that  advises  the 
consumer  to  place  a  voice  call  to  911 
would  meet  the  proposed  requirement. 
We  would,  however,  encourage  carriers 
to  work  with  public  safety  organizations 
and  consumer  organizations,  including 
disability  organizations,  on  a  common 
error  message  text  to  simplify  consumer 
education.  We  seek  comment  on  this 
approach. 


33.  Background.  The  Notice  .sought 
comment  on  how  to  ensure  that 
consumers  are  informed  about  the 
availability  and  non-availability  of  text- 
to-911  in  specific  areas.  Specifically,  the 
Notice  sought  comment  on  the  expected 
costs  and  benefits  of  various  approaches 
to  consumer  education  and  disclosure 
mechanisms,  whether  contractual  or 
cost  considerations  would  deter 
consumers  from  texting  or  sending 
photos  or  video  to  91 1 ,  and  if  so, 
whether  providers  or  the  Commission 
should  develop  practices  to  remedy  that- 
situation.  It  also  sought  comment  on 
what  types  of  educational  programs 
could  be  created  to  reduce  and/or 
prevent  consumer  confusion  as  text-to- 
911  is  deployed  in  the  short  term,  what 
the  appropriate  role  is  for  the 
Commission  and  for  other  government 
and  private  sector  entities  in  any  public 
education  effort,  and  whether  other 
resources  could  be  developed  to  help 
individuals  learn  about  where  text-to- 
911  services  are  and  are  not  available. 

34.  Public  safety  commenters 
generally  agree  that  there  is  a  significant 
need  for  a  nationwide  effort  to  educate 
the  public  and  prevent  consumer 
confusion  while  text-to-911  is  being 
rolled  out.  For  example,  the  North 
Central  Texas  Council  of  Governments 
(NCTCOG)  conducted  a  recent  survey 
which  noted  that  approximately  one- 
third  of  their  population  believe  they 
can  text  9-1-1  today.  APCO  argues  that 
‘’NG9-1-1  and  the  capabilities  for  data 
and  multimedia  will  require  a  focused 
and  funded  public  education  plan. 
Consumers  must  be  made  aware  of  the 
limitations  of  9-1-1  location  accuracy 
and  they  must  be  cognizant  of  the  role 
that  they  need  to  play  in  ‘managing  their 
emergency.’  ”  APCO  urges  the  public 
and  private  sector  to  “unite  to  provide 
a  national  campaign  targeted  at  public 
education  of  NG  9-1-1  as  it  becomes 
available,”  and  offers  to  help  “craft  and 
disseminate  an  agreed  upon 
curriculum.”  NASNA  supports  focu.sing 
educational  efforts  on  “di.screte  groups 
that  would  receive  substantial  and 
meaningful  benefits”  from  near-term 
deployment  of  text-to-911,  “such  as  the 
deaf  and  hard  of  hearing.”  NASNA 
sugge.sts  these  focused  educational 
efforts  “could  provide  a  model  when 
texting-to-9-1-1  is  deployed  on  a 
permanent  basis.”  NENA  “encourages 
the  Commission”  to  implement  a 
campaign  to  “providle]  states,  regions, 
and  localities  with  template  materials 
s^ch  as  canned  video,  audio,  and  print 
materials”  that  “could  provide 
enormous  economies  of  .scale  *  *  *  and 


help  local  9-1-1  systems  and  centers  to 
effectively  educate  the  public  about  the 
roll-out  of  new  system  capabilities.” 
NENA  also  contends  that  “it  is 
imperative  that  any  text-to-9-1-1 
solution  that  relies  on  a  digit  string  or 
short  code  incorporate  the  digits  ‘9-1- 
1’  ”  because  “(djoing  .so  will  help  to  _ 
minimize  consumer  confusion  and 
reduce  public  education  costs.” 

35.  Industry  commenters  also  stress 
the  importance  of  consumer  education 
and  the  need  for  both  public  and  private 
sector  participation  in  education  efforts. 
GTIA  stresses  that  “consumer  education 
requires  that  federal  and  state  entities, 
as  well  as  Public  Safety  agencies  and 
consumer  representatives,  participate  in 
the  consumer  education  process,  and 
that  the  responsibility  not  be  left  solely 
to  the  wireless  industry.”  GTIA  also 
supports  the  concept  presented  in  the 
Notice  of  developing  a  consumer- 
focused  map  or  Web  site  that  would 
provide  information  on  the  text- 
capability  of  specific  PSAPs,  but  notes 
that  “the  cost  of  developing  and 
updating  such  resources  is  an  issue  that 
should  be  cqnsidered  in  developing  a 
map  or  similar  consumer  education 
campaign.” 

36.  DLscussion.  We  agree  with 
commenters  that  educating  the  public  is 
critical  to  the  successful  roll-out  of  text- 
to-911  and  preventing  consumer 
confusion.  Adding  text  capability  to  the 
91 1  system  is  not  likely  to  occur 
uniformly:  during  the  transition  period, 
the  availability  of  text-to-911  will  vary 
by  area,  and  the  areas  of  availability  will 
change  over  time  as  the  transition 
progresses.  The  Garrier-NENA-APCO 
Agreement  recognized  this  and  the 
signatory  providers  agreed  to  “work 
with  APCO,  NENA,  and  the  FCC  to 
develop  an  outreach  effort  to  set  and 
manage  consumer  expectations 
regarding  the  availability/limitations  of 
the  Text-to-911  service  (including  when 
roaming)  and  the  benefits  of  using  voice 
calls  to  911  whenever  possible,  and 
support  APCO  and  NENA’s  effort  to 
educate  PSAPs  on  Text-to-911 
generally.”  Therefore,  as  we  initiate  the 
transition,  a  concerted  effort  will  be 
needed  to  provide  the  public  with 
accurate  and  up-to-date  information 
regarding  where  text-to-911  is — and  is 
not — available. 

37.  Aside  from  educating  the  public 
about  the  availability  or  unavailability 
of  text-to-911,  education  is  also 
imperative  to  inform  the  public  about 
the  <;apabilities  and  limitations  of  text- 
to-911  where  it  is  available,  and  the 
circumstances  under  which  texting  911 
is  or  is  not  preferable  to  making  a  911 
voice  call.  The  public  needs  to  be  aware 
that  text  may  not  provide  all  of  the 
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features  and  functionalities  associated 
with  voice  911  service,  such  as 
automatic  location.  Similarly,  the  public 
needs  to  be  aware  that,  while  sending  an 
emergency  text  may  be  preferred  in 
instances  where  the  sender  is  unable  to 
communicate  by  voice  (e.g.,  due  to  a 
speech  or  hearing  di.sability,  or  in  a 
hostage  or  abuse  situation  where  voice 
calling  could  be  dangerous  to  the  caller), 
in  most  other  instances,  placing  a  voice 
call  to  911  will  continue  to  be  the  most 
effective  means  of  communicating  with 
emergency  responders,  and  therefore 
will  remain  the  strongly  preferable 
option  even  whore  text  is  available. 

38.  Given  the  clear  need  for  consumer 
education,  we  direct  the  Public  Safety 
and  Homeland  Security  Bureau  and  the 
Consumer  and  Governmental  Affairs 
Bureau  to  implement  a  comprehensive 
consumer  education  program 
concerning  text-to-911,  and  to 
coordinate  their  efforts  with  state  and 
local  911  authorities,  other  federal  and 
state  agencies,  public  safety 
organizations,  indu.stry,  di.sability 
organizations,  and  consumer  groups, 
con.sistent  with  those  voluntary 
measures  taken  under  the  Garrier- 
NENA-APCO  Agreement.  To  assist  in 
the  development  of  this  program,  we 
seek  comment  on  what  educational 
tools  and  resources  exist  or  need  to  be 
developed  to  combat  consumer 
confusion  as  text-to-911  is  deployed.  'I’o 
what  degree  can  current  911  educational 
programs  be  adapted  to  help  consumers 
understand  the  availability,  capability, 
and  appropriate  u.se  of  text-to-911?  How 
do  we  ensure  that  education  and 
outreach  efforts  on  text-to-911  are  fully 
accessible  to  people  with  disabilities? 
Are  there  lessons  that  we  can  draw  from 
educational  efforts  that  were  conducted 
during  the  deployment  of  basic  911  or 
E911  service?  Have  other  countries 
developed  text-to-91 1  education 
programs? 

39.  We  also  seek  comment  on  whether 
CMRS  and  interconnected  text 
providers  should  provide  educational 
information  to  their  sub.scribers  about 
the  availability  and  use  of  text-to-911. 
The  signatory  providers  in  the  Garrier- 
NENA-APGO  Agreement  agreed  to  work 
with  APGO,  NENA  and  the  Gommission 
to  develop  an  outreach  effort  to  “set  and 
manage  consumer  expectations” 
regarding  text-to-911.  .Should  carriers 
also  provide  information  regarding  the 
text-to-911  capabilities  of  specific 
wireless  devices  that  operate  on  their 
networks? 

40.  Would  it  be  feasible  to  provide 
consumers  with  the  ability  to  test  text- 
to-91 1  functionality  in  their  devices? 
Allowing  customers  to  send  simulated 
or  test  911  messages  could  have  benefits 


by  enabling  customers  to  verifv  the 
availability  of  text-to-911  and 
familiarize  themselves  with  its  u.se. 
However,  any  test  mechanism  would 
need  to  be  configured  to  avoid 
burdening  P.SAl’s  with  unnecessary  text 
messages,  e.g.,  by  having  the  carrier  or 
91 1  text  .services  provider  reply  to  test 
mes.sages  with  an  automated  rcispon.se. 

We  seek  comment  on  technical  and  cost 
issues  associated  with  developing  such 
a  test  capability. 

41.  Wno  should  bear  the  primary 
responsibility  for  educating  consumers 
on  the  limits  of  text-to-91 1?  The 
Gommission?  GMRS  and  interconnected 
text  providers?  Public  safety 

organ izatioins?  Should  the  Gommission 
establish  a  joint  effort  in  conjunction 
with  (^MRS  and  interconnected  text 
j)roviders  and  public  safety  to 
implement  an  education  effort?  To  what 
extent  should  consumer  groups, 
including  organizations  representing  the 
interests  of  people  with  disabilities,  be 
included  in  such  efforts?  .Should  the 
educational  effort  be  federal,  regional, 
state,  or  local-level?  What  safeguards 
and  measures  should  be  taken  to  ensure 
that  educ;ation  and  outreach  efforts  on 
text-to-911  and  its  limitations  are  fully 
acce.ssible  to  people  with  di.sabilities? 
Can  the  ability  to  send  test  text 
messages  to  a  P.SAP  facilitate  consumer 
education?  Could  the  database 
described  in  Bandwidth. corn’s 
comments  be  u.sed  to  automatically 
generate  up-to-date  consumer-facing 
maps  of  where  text-to-911  is  available? 

B.  Comprehensiva  Text-to-91 1  Proposals 
1.  Further  Background 

42.  The  Gomniission  has  previously 
highlighted  the  popularity  and  ubiquity 
of  text  messaging,  the  increasing  public 
expectation  that  consumers  should  b(! 
able  to  text  to  911  during  an  emergency, 
and  the  importance  of  text  to  911  for 
people  with  disabilities.  American 
consumers  send  billions  of  SMS  text 
mes.sages  per  day  and  more  than  two- 
thirds  of  mobile  phone  users  have  used 
text  me.s.saging.  Moreover,  many  of  these 
consumers  are  acquiring  advanced 
mobile  devices  (e.g.,  3G  and  4CJ  devices) 
that  enable  them  to  send  text  mes.sages 
u.sing  "over-the-top”  software 
applications  that  they  install  on  their 
phones  and  other  mobile  devices. 
Additionally,  text  mes.saging  will  likely 
play  an  integral  role  in  providing  future 
911  .services  for  persons  with 
communications  disabilities.  Hence,  any 
discussion  about  the  near-term 
deployment  of  text-to-911  mu.st  consider 
both  .SM.S  and  currently  available,  as  ^ 
well  as  anticipated,  software 
applications  as  potential  platforms. 


43.  The  record  in  re.sponse  to  the 
Notice  indicates  that  NG911  will 
eventually  be  capable  of  supporting  the 
full  range  of  possible  multimedia-to-91 1 
communic.ations,  including 
transmission  of  text,  photos,  video,  and 
data.  However,  due  to  the  complexity 
and  co.st  of  deploying  NG91 1 
infrastructure  on  a  national  .scale,  full 
deployment  of  NG911  will  not  be 
uniform  and  will  likely  take  years.  At 
the  .same  time,  the  record  indicates  that 
it  is  technically  feasible  for  (^MR.S 
providers  to  implement  text-to-911 
u.sing  exi.sting  technologies  prior  to  full 
deployment  of  NG91 1,  as  evidenced  by 
the  successful  trials  and  demonstrations 
noted  above,  the  University  ofC>)lorado 
and  Intrado  technical  studies,  and  the 
fact  that  the  four  largest  nationwide 
wirele.ss  carriers  committed  to  deploy 
text-to-911  capability  througbout  their 
networks  by  May  15,  2014.  Thus,  text- 
to-911  could  be  made  available  to 
virtually  all  wireless  customers  in  the 
near  term  and  delivered  to  both  “NG- 
capable”  and  “pre-NG”  PSAPs  at  a 
reasonable  cost  to  wireless  carriers. 

44.  As  discu.s.sed  below,  we  believe 
that  enabling  consumers  to  .send  a  text 
message  to  911  in  the  near  term  will 
substantially  improve  accessibility  to 
emergency  services,  particularly  for 
people  with  hearing  and  speech 
disabilities.  While  we  recognize  that 
text-to-91 1  based  on  pre-NG 
technologies  does  not  provide  the  full 
functionality  of  NG91 1-ba.sed  text,  and 
that  it  has  certain  limitations  in 
comparison  to  voice-based  911,  we 
believe  that  these  limitations  are 
outweighed  by  the  substantial  public 
safety  benefits  that  near-term 
implementation  of  text-to-911  would 
yield.  In  addition,  implementing  text-to- 
91 1  in  the  near  term  will  provide 
valuable  real-world  operational 
experience  that  will  help  consumers, 
PSAPs  and  service  providers  plan  for 
full  NG911  deployment.  Moreover,  the 
availability  of  text-to-911  will  provide 
incentives  for  PSAPs  to  acquire  Internet 
Protocol  (IP)  connectivity  and  NG911- 
capable  customer  premise  equipment 
(CPE),  which  are  both  critical  steps 
towards  the  full  deployment  of  NG-91 1 . 
We  seek  comment  on  these 
observations. 

45.  We  al.so  believe  that  adopting  a 
mandatory  regulatory  framework  and 
timetable  for  implementation  of  text-to- 
91  1  is  necessary.  We  recognize  that 
substantial  progress  has  been  achieved 
through  the  voluntary  initiatives  of  the 
four  major  CMRS  providers,  911  service 
providers,  and  PSAPs  de.scribed  above. 
However,  we  are  concerned  that 
continuing  to  rely  solely  on  voluntary 
measures  could  result  in  the  four  major 
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CMRS  providers  implementing  text-to- 
91 1  while  other  ser\'ice  providers — 
including  regional,  small,  and  rural 
CMRS  providers  and  third  party 
interconnected  text  providers— do  not, 
or  could  lead  to  non-uniform  and 
uncoordinated  implementation, 
inconsistent  technological  approaches, 
and  widely  varying  implementation 
timelines  to  the  detriment  of  consumers. 
This  in  turn  could  lead  to  a  longer 
transition  period,  increased  transition 
c.osts,  and  increased  consumer 
confusion  regarding  when  and  w’here 
text-to-911  will  be  supported,  what 
functionality  it  will  provide,  and  when 
and  how  consumers  should  use  it  where 
it  is  available.  We  seek  comment  on  this 
analysis. 

46.  Public  safety  commenters  made  a 
number  of  ex  parte  submissions  in  the 
record  highlighting  the  importance  of 
deploying  text-to-911  services.  NENA 
conducted  a  comprehensive  study  and 
reported  that  the  majority  of  its  chapters 
would  support  a  requirement  for 
wireless  carriers  to  provide  text-to-911 
services  to  their  customers.  APCO 
argued  that  “deferring  action  on  the 
basic  (text-to-911 1  requirement  w'ould 
only  lead  to  uncertainty  and  delay 
serious  consideration  of  implementation 
issues  and  requirements.”  NCTCOG 
submitted  an  ex  parte  noting  that  the 
public  expects  to  be  able  text-to-911  and 
highlighted  that  “a  recent  market  study 

*  *  *  showed  that  approximately  Va  of 
our  population  believe  they  can  text  9- 
1-1  today.”  The  Maine  Public  Utilities 
Commission  noted  that  “increasingly 
(persons  with  di.sabilities  arel 
abandoning  the  use  of  TTYs  for  new 
technologies  such  as  text  messaging  that 
allow  them  more  flexibility  to 
communicate  with  most  others  except 
9-1-1.” 

47.  We  believe  that  a  mandatory 
regulator^'  framework  that  builds  on 
existing  voluntary  initiatives  will 
mitigate  these  risks  by  providing  a 
common  deadline  for  the 
implementation  of  text-to-911. 
Moreover,  while  under  our  propo.sal 
PSAPs  w'ill  still  have  the  option  to 
choose  w'hether  to  accept  t(ixt  messages, 
greater  uniformity  in  availability  w'ill 
enhance  PSAP  options  and  make  it 
easier  to  justily  investments  in 
upgrades.  Uniformity  will  also  promote 
coordinated  and  consistent  deployment 
by  e.stablishing  a  set  of  baseline 
requirements  for  ail  CMRS  providers 
and  third-party  interconnected  text 
providers  to  meet.  Finally,  it  will 
provide  greater  certainty  to  consumers 
regarding  text-to-911  availability, 
functions,  and  usage.  Given  the  these 
substantial  benefits,  we  believe  that  the 
public  interest  is  served  by  requiring 


CMRS  providers  and  third-party 
interconnected  text  providers  to  supply 
text-to-91 1  capabilities  to  their 
customers  on  all  text-capable  devices. 

We  seek' comment  on  this  analysis  and 
on  possible  timelines  and  technical 
options  for  implementation  of  these 
proposed  requirements. 

2.  Public  Safety  Benefits  of  Text-to-911 

48.  The  record  indicates  that  text-to- 
911  can  offer  significant  public  safety 
benefits,  most  notably:  (1)  Widespread 
consumer  availability  and  ea.se  of  use, 

(2)  enhanced  acce.ssibility  to  911  for 
people  with  hearing  and  speech 
disabilities,  and  (3)  an  alternative  means 
of  emergency  communication  for  the 
general  public  when  911  voice  service  is 
unavailable  or  when  voice  calling  could 
endanger  the  caller.  We  note  that  text- 
to-91 1  service  may  al.so  permit  “text- 
takers”  to  open  multiple  texts  and 
prioritize  the  most  life-threatening 
situations  first,  rather  than  waiting  to 
address  calls  based  simply  on  the  order 
in  which  they  arrived. 

a.  Availability  and  Ea.se  of  Use 

49.  The  effectiveness  of  the  legacy 
voice  911  system  derives  in  large  part 
from  its  ease  of  use  by  consumers,  and 
their  familiarity  and  comfort  with  voice 
calling  on  everyday  devices.  It  is  much 
easier  for  people  faced  with  the  stress  of 
emergency  situations  to  communicate 
quickly  and  effectively  when  they  are 
able  to  U.SC  the  same  technologies  that 
they  use  for  everyday  communications. 
This  principle,  which  has  long  applied 
to  voice  calling,  is  increasingly  true  for 
communication  by  text  as  well.  More 
than  2  trillion  text  messages  are  .sent 
annually  and  according  to  the  Pew 
Center,  more  than  7  out  of  10  cell  phone 
users  send  or  receive  text  messages. 
Another  report  suggests  that  91  percent 
of  smartphone  owners  actively  use  SMS. 
Thus,  expanding  exi.sting  text 
technology  to  .support  911  will  provide 
the  public  with  a  familiar  mode  of 
communication  for  emergency  use. 

b.  Enhanced  Accessibility  for  People 
With  Disabilities 

50.  Currently,  approximately  15 
percent  of  the  United  States  population, 
or  34.5  million  people,  have  hearing 
disabilities  and  approximately  7.5 
million  people  have  difficulty  using 
their  voices.  Moreover,  there  is  a  strong 
relationship  between  age  and  reported 
hearing  lo.ss.  For  example,  18  ])ercent  of 
American  adults  45-64  years  old  have  a 
hearing  lo.ss,  30  percent  of  adults  65-74 
years  old  have  a  hearing  loss,  and  47 

'  percent  of  adults  75  years  old  or  older 
have  a  hearing  loss.  By  2030,  20  percent 
of  the  population  will  be  over  65  years 


old,  substantially  increasing  the  number 
of  Americans  who  may  need 
alternatives  to  voice  communications 
when  accessing  911.  Further,  an 
increasing  number  of  soldiers  are 
returning  from  overseas  and  are 
experiencing  traumatic  brain  injury, 
which  can  result  in  hearing  or  speech 
disabilities. 

51.  Title  II  of  the  Americans  with 
Disabilities  Act  (ADA),  enacted  in  1990 
requires  P.SAPs  to  provide  persons  with 
hearing  or  speech  disabilities  with 
direct  access  to  911  emergency  services. 
Since  1991,  the  U.S.  Department  of 
Justice  (DOJ)  has  implemented  this 
provision  by  requiring  all  public  safety 
agencies  to  make  their  telephone 
emergency  services  directly  accessible 
to  TPYs.  In  the  Notice,  however,  the 
Commission  explained  that  people  with 
hearing  and  speech  di.sabilities  have 
increasingly  migrated  away  from 
specialized  legacy  devices,  such  as 
ITYs,  and  towards  more  widely 
available  forms  of  text  communications 
because  of  the  ease  of  access, 
availability,  and  practicability  of 
modern  text-capable  communications 
devices.  While  the  migration  to  widely 
available  texting  technologies  has  had 
the  unique  benefit  of  bringing  prior  TTY 
users  into  the  main.stream  of  our 
nation’s  communications^ystems,  this 
transition  has  also  led  .some  commenters 
to  sugge.st  that  it  leaves  people  with 
hearing  and  speech  disabilities  without 
an  effective,  reliable  and  direct  means  of 
accessing  91 1  .services  in  the  event  of  an 
emergency. 

52.  The  EAAC  noted  that  individuals 
who  cannot  hear  or  speak  well  enough 
to  communicate  with  911  currently  have 
no  direct  means  of  accessing  911  when 
mobile  other  than  TTYs.  However,  with 
the  va.st  majority  of  people  with  hearing 
and  speech  disabilities  having  discarded 
their  TTYs,  these  devices  are  no  longer 
considered  a  viable  means  of  directly 
accessing  91 1  for  this  population. 
Nevertheless,  the  EAAC  found  that 
many  individuals  w'ho  are  deaf  have 
service  plans  that  include  SMS.  One 
“key  finding”  of  the  EAAC  is  that 
“individuals  with  disabilities  should  be 
able  to  call  9-1-1  using  the  same  means 
they  use  for  everyday 
t(>lecommunication.” 

53.  At  present,  individuals  with 
di.sabilities  who  have  stopped  using 
TI’Ys  often  have  no  other  option  but  to 
rely  on  telecommunications  relay 
s(!rvices  (TR.S)  to  access  911  emergency 
.services.  Text-based  relay  services 
generally  require  an  emergency  call  to 
first  go  to  a  communications  assistant 
(CA),  who  places  the  call  to  the  PSAP. 
rhe  CiA  then  relays  the  conversation 
back  and  forth  between  the  caller  and 
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the  PSAP,  by  voicing  all  text  that  is 
typed  by  the  person  with  a  disability  to 
the  PSAP  call  taker  and  typing  back 
responses  to  the  caller.  As  such,  many 
have  criticized  TRS  as  providing  only 
an  indirect  means  of  conveying 
information  that  may  result  in  delays 
and  translation  errors  during  an 
emergency.  P'or  example,  Consumer 
Groups  note  that  IP-Relay,  one  text  form 
of  TRS,  has  not  been  widely  embraced 
by  the  deaf  and  hard  of  hewing 
community  for  requesting  emergency 
services  because  of  the  relatively  long 
length  of  time  it  takes  to  reach  a  relay 
operator  and  then  get  to  the  correct 
PSAP,  the  fact  that  the  call  will 
generally  arrive  on  a  non-emergency 
line,  and  the  possibility  of  mi.stakes  by 
the  CA  in  the  relaying  of  the  call. 

.54.  The  record  in  this  proceeding  and 
the  EAAC  Report  make  clear  that  a 
significant  number  of  people  with 
hearing  and  speech  disabilities  will 
benefit  from  the  ability  to  directly  send 
a  text  message  to  911  from  any  device 
that  is  text-capable.  Advocates  for  and 
individuals  who  are  deaf  and  hard  of 
hearing  .strongly  support 
implementation  of  a  near-term  text-to- 
911  solution  and  disfavor  text  relay 
approaches  due  to  the  risk  of  delay  and 
translation  errors.  Moreover,  enabling 
direct  text  messaging  to  91 1  by  people 
with  hearing  and  speech  di.sabilitie.s 
will  allow  this  population  to  use  mass 
market  communication  devices  that 
have  increasingly  evolving  capabilities. 
While  disability  advocates  have 
previously  been  skeptical  of  .SMS-to-911 
because  it  does  not  support  real-time 
text,  they  have  given  more  recent 
support  to  SMS  as  a  viable  near-term 
solution  because  of  its  familiarity  and 
ease  of  use  for  people  with  di.sabilities. 
Respondents  to  the  EAAC  survey 
expressed  a  clear  preference  for  calling 
a  PSAP  using  the  .same  technology  that 
they  use  on  a  daily  basis.  Moreover,  87.7 
percent  of  respondents  reported  having 
used  SMS  text  messaging  and  46.1 
percent  reported  having  u.sed  SM.S  text 
messaging  “almost  every  day.” 

55.  Consumer  Groups  similarly  urge 
the  Commission  to  require  the 
deployment  of  SMS-to-911  technologies 
in  the  near  term  as  a  rapid  and  practical 
means  of  significantly  enhancing 
accessibility  to  the  91 1  system  for 
people  who  are  deaf  and  hard  of 
hearing.  Consumer  Groups  point  out 
that  because  consumers  have  already 
embraced  SMS  technology,  and  the  vast 
majority  of  wirele.ss  providers  and 
manufacturers  support  .SMS,  this 
capability  may  be  deployed  rather 
quickly.  Likewi.se,  the  Wireless 
Rehabilitation  Engineering  Research 
Center  (RERC)  “strongly  supports”  the 


incorporation  of  .SMS  for  the  initial 
deployment  of  an  NG  911  system. 
Similarly,  the  RERC  on 
Telecommunications  Access  notes  that 
it  is  imperative  for  the  Commi.ssion  to 
ensure  that  mobile  text  communication 
is  available  in  the  near  term  to  people 
who  are  deaf. 

c.  Alternative  Means  of  Emergency 
Communication  for  the  General  Public 

56.  The  ability  to  send  text  mes.sages 
to  911  will  also  provide  an  important 
alternative  means  of  emergency 
communication  to  the  benefit  of  the 
general  public.  While  the  general  public 
will  not  need  to  u.se  text-to-911  services 
as  frequently  as  people  with  hearing  and 
speech  disabilities,  experience  has 
shown  that  there  are  situations  where 
being  able  to  .send  a  text  message  to  91 1 
as  oppo.sed  to  placing  a  voice  call  could 
be  vital  to  the  caller’s  safety.  For 
example,  in  the  2007  .shooting  incident 
at  Virginia  Tech,  a  number  of  students 
attempted  un.succe.ssfully  to  send  SM.S 
text  messages  to  911  so  as  not  to  be 
heard  and  located  by  the  shooter. 
.Similarly,  in  the  Black  Hawk  County, 
Iowa  text-to-911  trial,  text  has  been  used 
in  domestic  and  child  abuse  situations 
in  which  the  victim  feared  that  the 
suspect  would  overhear  the  call  to  911. 
Additionally,  the  Vermont  trial  further 
demon.strated  text-to-911 ’s  efficacy  in 
cases  involving  suicide  and  domestic 
violence. 

57.  Text-to-91 1  can  also  provide  a 
lifeline  when  voice  networks  are 
impaired  or  congested.  In  large-.scale 
di.sasters,  for  example,  circuit-switched 
landline  and  mobile  networks  may 
become  overloaded,  making  it  difficult 
to  place  a  911  voice  call.  (Conversely, 
.SMS  and  IP-based  text  me.s.sages  to  911 
can  still  be  transmitted  becau.se  text 
consumes  far  less  bandwidth  than  voice 
and  may  u.se  different  spectrum 
resources  and  traffic  channels.  As  TCS 
notes,  “filn  situations  in  which  a  high 
9-1-1  call  volume  re.sults  in  blocked 
calls  to  the  P.SAP  or  situations  in  which 
th(!  wireless  infrastructure  capacity  is 
impacted  such  that  placing  voice  calls  is 
difficult  or  impossible,  SM.S 
communications  to  a  P.SAP  may  provide 
the  only  rea.sonable  communications 
method  to  emergency  services.”  TC.S 
further  notes  that  according  to  data  it 
had  drawn  from  its  CMR.S  provider 
customers,  attempts  to  tijxl-to-911  are 
made  regularly  and  the  number  of 
attempts  to  text-to-911  during  the  recent 
Hurricane  .Sandy  spiked  sharply.  TG.S 
akso  highlights  that  unlike  phone  calls 
that  are  be  bandied  on  a  “first-in,  first- 
addressed”  basis  without  any  ability  to 
know  which  queued  up  calls  are 
priorities,  a  single  “text-taker”  could 


open  more  than  one  text  and  “attempt 
to  address  the  more  urgent  and  life- 
threatening  emergencies  with  greater 
priority.”  In  addition,  the  University  of 
Colorado  finds  that  “text  icsers  and  call 
takers  c;ompo.se  and  read  messages 
offline  and  only  use  communication  for 
the  moment  that  the  message  needs  to 
be  sent  [which]  .saves  valuable  network 
resources  during  network  conge.stion.” 
Thus,  people  in  di.saster  areas  may  .still 
be  able  to  send  text  messages  to  91 1 
even  if  they  cannot  place  a  voice  call. 

3.  Technical  Feasibility,  Timing  and 
Cost  of  Text  to  911 

58.  Balanced  again.st  the  above- 
de.scribed  benefits  of  text-to-911,  we 
believe  that  the  record  indicates  that 
text-to-911  is  technically  feasible  and 
can  be  achieved  in  the  near  term  at  a 
reasonable  cost  to  PSAPs,  CMRS 
providers,  and  providers  of 
interconnected  text.  We  disagree  with 
commenters  who  argue  that  the 
(iommi.ssion  should  not  act  until  NG911 
is  fully  deployed.  As  we  note  above,  it 
will  likely  take  a  number  of  years  to 
deploy  NG911  on  a  national  .scale.  The 
record  also  indicates  that  it  is 
technically  fea.sible  for  CMRS  providers 
to  implement  a  text-to-911  .solution 
using  existing  technologies  prior  to  the 
full  deployment  of  NG91 1,  and  we 
believe  the  same  should  be  true  for 
interconnected  text  providers.  Thus, 
text-to-911  could  be  made  available  to 
virtually  all  wireless  cu.stomers  in  the 
near-term  and  delivered  to  both  “NG- 
capable”  and  “pre-NG”  PSAPs  at  a 
rea.sonable  cost  to  wireless  carriers.  In 
this  respect,  we  also  believe  that 
investments  made  now  by  PSAPs  and 
carriers  to  support  text-to-911  can  be 
leveraged  to  .support  NG911 
deployments,  and  accordingly 
con.stitute  building  blocks  towards  an 
IP-based  emergency  network.  For 
example,  while  some  P.SAPs  may 
choos(}  to  implement  text-to-911 
through  existing  equipment,  such  as 
TFY  terminals,  other  PSAPs  may  choose 
to  upgrade  their  equipment  to  receive 
text  messages  in  a  manner  that  will  also 
.support  additional  data  in  an  NG91 1 
environment. 

59.  We  disagree  with  MetroPCS’s 
argument  that  any  text-to-911 
obligations  should  “only  be  imposed  on 
the  largest  nationwide  carriers  because 
the  costs  of  increased  regulations  are 
more  easily  borne  by  the  largest 
carriers.”  There  is  no  evidence  that  the 
(;o.st  of  implementing  a  text-to-911 
solution  will  be  substantial  enough  to 
warrant  limiting  the  obligation  to  the 
largest  carriers.  In  fact,  tbe  finst  text-to- 
911  trial  in  the  nation  was  conducted  in 
Black  Hawk  County,  Iowa  by  a  small 
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wireless  carrier.  Further,  we  believe  that 
exempting  certain  wireless  carriers  from 
a  text-to-9n  obligation  solely  on  the 
basis  of  si/e  would  create  additional 
consumer  confusion,  bof;ause 
consumers  would  .still  be  unsure  of 
whether  their  wireless  carrier  provides 
text-to-911  service  or  not.  We  seek 
comment  on  these  views. 

(K).  Ba.sed  on  these  findings  and 
consistent  with  the  Carrier-Nb'NA-AF(X3 
Agreement,  we  propose  that  all  (JMRS 
providers  and  interconnected  text 
providers  should  be  required  to 
implement  the  capability  to  support 
text-to-911  in  their  networks.  Because 
SMS  is  the  most  comnjon  texting 
technology  in  use  today,  and  virtually 
all  wirele.ss  consumers  already  have 
access  to  it  and  are  familiar  with  its  u.se, 
w(!  expect  that  most  CMRS  providers 
will  initially  support  SMS-based  text-to- 
911.  At  the  same  time,  we  recognize  that 
(IMR.S  providers  may  eventually  seek  to 
migrate  cicstomers  a  wav  from  SMS  to 
other  text  applications,  such  as  tP-ba.sed 
real-time  text  or  Rich  f^ommunication 
Services  (Rf'.S).  Therefore,  we  do  not 
propose  to  nKpiire  ClKlR.S  providfirs  to 
support  SMS-based  text-to-911  so  long 
as  they  provide  their  customers  with  at 
least  one  pre-installed  text-to-911  option 
per  device  model  that  works  across  the 
provider’s  entire  network  coverage  area. 
We  propose  to  allow  C'MR.S  jiroviders  to 
select  any  reliable  method  or  methods 
(e.g.,  mobile-switched,  IP-based)  for  text 
routing  and  delivery.  We  seek  comment 
on  this  propo.sal. 

a.  Impact  on  PSAPs 

ttl.  As  noted  above,  public  safety 
commenters  generally  support  the 
implementation  of  text-to-911  in  the 
near  term  as  a  first  step  in  the  transition 
to  N(i911.  NENA  notes  that  SMS  is  “the 
prevailing  consumer  text  mode  in  the 
United  States,"  and  that  in  addition  to 
being  the  most  widely  available 
platform,  .SMS  “is  also  the  most 
interoperabli!,  working  hiitween  nearly 
every  dovii;e  on  every  network  in  the 
United  .States.”  NENA  also  notes  that 
Verizon’s  text-to-911  announcement 
indicates  that  “.SM.S-to-911  capabilities 
can  be  technically  feasible.”  NATOA, 
NA(>o.  and  NEC  state  that  they  support 
the  use  of  .SM.S  as  “an  interim  solution 
for  text-based  communication  to  911,” 
since  it  is  “particularly  heiudicial  to 
people  with  di.sabilities.  including 
people  who  are  deaf,  hard  of  hearing,  or 
have  s|)eech  impediments.” 

62.  Black  Hawk  Coutity  highlights 
that  it  has  not  encountered  any  text- 
related  problems  during  its  trial  and 
notes  that  “SM.S  text-to-911  is  reliable 
and  available,  as  clearly  denK)nstrated 
in  our  project.”  BRE  TSA  and  the 


Uoh)rado  9-1-1  Task  Force  state  that 
“the  key  advantage  of  text  mes.saging  to 
9-1-1  will  be  in  facilitating 
communications  with  the  PSAP  by 
speech  and/or  hearing  impaired 
individuals.  Text  me.ssaging  is  generally 
preferred  by  the  speech  and  hearing 
impaired  community  over  TTY 
communications  becau.se  it  is  more 
portable,  ubiquitous,  and  convenient.” 
Vermont  argues  that  fears  over  the 
volume  of  emergency  text  messages  an; 
“overblown”  and  “remainls)  convinced 
that  those  who  can  make  a  voice  call 
will  make  a  voice  call  as  that  is  the  most 
efficient  way  to  communicate  in  an 
emergency.” 

6.8.  While  public  safety  entities 
generally  regard  near-term  text-t«)-91 1  as 
feasible,  some  express  concern  about  the 
potential  co.st  of  implementation  and 
the  impact  on  PSAP  resources  if  text-to- 
911  n;sults  in  a  heavy  influx  of  text 
messages.  The  .State  of  California  states 
that  “Islhort-term  implementation  of 
text-to-911  will  likely  increase  the  time 
and  Hisources  required  for  PSAPs  to 
])rocess  information  as  compared  to 
handling  voice  calls.”  APC.O  states  that 
“Iwlhile  .SM.S  may  be  appropriate  as  a 
near-term  .solution  for  limited 
circumstances,  it  is  not  a  long-term 
solution  for  the  general  public.” 

NASNA  opposes  em^ouraging  wide¬ 
spread  deployment  of  short-term  .SMS- 
hased  solutions  “julntil  such  time  as 
text-delivery  standards  are  develo|)eil, 
adopted  and  conqiliance  is  assured.” 
Finally,  BRET.SA  and  the  (iolorado  911 
Task  Force  argue  that  “devoting  funds 
to  an  interim  solution  for  text  jnes.saging 
may  mean  that  l(;ss  funds  will  he 
available  in  the  future  for  a  more 
effective  solution,  once  NC9-1-1  has 
been  de{)loyed  and  P.SAP  systems 
updated  to  take  advantage  of  Nli9-1-1.” 

64.  Based  on  the  record  in  this 
proceeding,  the  Carrier-NENA-APCO 
Agreement,  and  the  success  of  the 
various  technology  trials  noted  above, 
we  believe  that  the  implementation  of 
text-to-911  will  not  impose  an  undue 
burddn  on  PSAP  operations.  First,  under 
our  proposed  framew'ork,  P.SAPs  will 
retain  the  discretion  to  decide  whether 
to  accept  t»ixt  me.s.sages.  I’hus,  if  a  P.SAP 
chooses  not  to  acc:ept  text  messages, 
there  Would  be  no  requirement  for  it  to 
do  so  ajul  therefore  no  cost  to  the  PSAP. 
We  f)elieve  that  PSAPs  are  able  to  best 
understand  their  local  technologii.al  and 
financial  situation,  and  determine 
whether  it  is  technically  and  financially 
feasible  or  desirabh;  to  implement  text- 
to-911  in  their  servitx*  area.  While  we 
share  BRE  TSA  and  the  Colorado  91 1 
Task  Force’s  funding  concerns,  we 
believe  that  PSAPs  will  be  in  the  best 
position  to  understand  their  ongoing 


N(i91 1  funding  needs.  Additionally,  as 
much  of  the  architecture  for  text-to-911 
service  can  be  leveraged  for  NG91 1,  we 
do  not  expect  that  funding  text-to-911 
will  divert  resources  from  funding 
future  NG911  services.  .Second,  as 
discussed  in  greater  below,  for  PSAPs 
that  elect  to  accept  text  mes.sages,  we 
propose  .several  optif)ns  for  the  receipt 
of  text  messages,  including  options  that 
will  impose  minimal  costs  on  the  PSAP. 
Third,  while  we  recognize  that  the 
technology  trials  noted  above  are 
limited  in  scope,  the  trial  results  suggest 
that  P.SAPs  are  not  likely  to  become 
overwhelnuKl  with  text  messages. 

h.  Impact  on  CMR.S  Providers  and 
Interconnected  Text  Providers 

6.5.  In  response  to  the  Notice,  GMR.S 
commenters  initially  opposed  a  near- 
term  text-to-911  mandate  and  argued 
that  the  Gommission  should  instead 
focus  its  efforts  on  long-term  NG911 
solutions.  These  commenters  cited  a 
variety  of  concerns  with  implementing 
text-to-911  prior  to  the  full  development 
of  next-generation  solutions,  including 
t(!chnical  limitations,  limited  monetary 
resources,  reliability  and  .security,  i.ssues 
with  consumer  education,  and  liability 
protection.  Notwithstanding  some  of 
these  concerns,  however,  the  four  major 
wireless  carriers  voluntarily  committed 
to  deploy  text-to-911  capability 
throughout  their  nationwide  networks 
by  May  15,  2014. 

6t).  Further,  the  record  indicates  that 
the  cost  for  GMR.S  providers  to 
implement  a  text-to-911  solution  will  be 
minimal.  Indeed,  according  to  cost 
estimates  that  were  submitted  into  the 
record  by  Intrado  and  Bandwidth. i;om, 
the  total  t:ost  for  all  (^MRS  providers  to 
implement  this  solution  wdll  be 
approximately  .$4  million  annually. 
Based  on  our  review'  of  the  record,  the 
Garrier-NENA-APGO  Agreement,  tin; 
cost  estimates  provided  by  vendors,  and 
the  success  of  the  text-to-911  trials  and 
demonstrations,  we  believe  that  it  is 
feasible  for  all  (]MR.S  providers  to  cost- 
effectively  imj)lement  a  text-to-911 
solution  in  the  near  term.  We  seek 
comment  on  this  view.  We  also  seek 
comment  below  on  the  appropriate 
timetable  for  implementing  our  propt)sal 
in  order  to  address  the  concerns  raised 
by  C'MR.S  commenters.  We  akso  .seek 
comment  on  the  cost  for  interconnected 
text  providers  to  implement  a  text-to- 
91 1  solution.  More  specifically,  what 
are  the  likely  initial  and  ongoing  costs 
for  interconnected  text  providers?  For 
routing  purpo.ses,  can  interconnected 
text  providers  use  the  same  .service  , 
providers  as  C^MRS  providers?  If  so, 
w'ould  the  cost  he  similar?  Would  a  per- 
incident  service  model  be  feasible  for 
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smaller  interconnected  text  providers? 
Are  there  any  other  potential  costs  that 
the  Commission  should  consider?  To 
that  end,  we  seek  quantitative 
information  for  our  co.st-benefit 
analysis. 

4.  Cost-Benefit  (iase  Study 

67.  States  and  localities  collect 
approximately  $2  billion  in  911  fees  and 
taxes  annually  for  tbe  operation  and 
support  of  the  legacy  voice-based  91 1 
system.  Mo.st  states  have  reported  to  the 
Commission  that  “they  used  the  fees  or 
surcharges  that  they  collected  for  911/ 
E911  service  solely  to  fund  the 
provision  of  911/E911  service.” 
Dependent  on  the  regulatory  mechanism 
set  forth  in  each  statute,  states  distribute 
funding  either  to  the  carriers  directly,  or 
to  a  designated  .state  or  local  entity 
which  then  reimburses  carriers.  As  we 
have  noted  previously,  the  highest 
vendor  estimate  submitted  in  this  record 
regarding  the  cost  to  carriers  to 
implement  nationwide  text-to-911 
capability  is  $4  million  annually,  a  mere 
fraction  of  the  cost  of  the  current  voice 
911  system. 

68.  Balanced  against  this  low  cost,  the 
implementation  of  text-to-911  will 
provide  substantial  benefits  both  for 
people  with  disabilities  and  the  general 
public  in  a  variety  of  .scenarios.  While 
not  all  of  the  benefits  associated  with 
these  scenarios  are  quantifiable,  we 
have  conducted  a  co-st-benefit  analysis 
of  the  potential  impact  of  text-lo-911  in 
the  area  of  cardiac  emergencies — a 
category  that  represents  less  than  10 
percent  of  911  calls  but  for  which 
detailed  statistical  information  is 
available.  Even  when  we  limit  our 
analysis  of  benefits  to  this  subset  of  total 
emergencies,  we  find  that  the  potential 
benefits  of  text-to-911  for  just  this  one 
category  of  911  calls  outweighs  the  costs 
of  implementing  text-to-911  for  all 
carriers  and  PSAPs.  We  seek  comment 
on  our  case  .study  analysis  below. 

69.  Our  analysis  is  based  on  a  2002 
study  of  cardiac  emergencies  in 
Pennsylvania  that  found  adoption  of 
E911  to  be  associated  with 
improvements  in  the  health  status  of 
patients,  particularly  those  with  cardiac 
conditions.  That  Cardiac  Study  shows 
that,  when  preci.se  location  information 
is  provided  contemporaneously  with  a 
911  call,  re.spon.se  time  is  notably 
shortened  and  correlated  with  an  over 
34  percent  reduction  in  mortality  rates 
from  cardiac  arrest  within  the  first  48 
hours  following  the  incident. 

70.  The  life-saving  benefits 
demonstrated  in  tbe  Cardiac  Study 
provide  a  useful  reference  point  for 
a.s.sessing  the  importance  of  timely  and 
effective  911  communication  to 


response  time  and  positive  outcomes  for 
medical  emergencies.  We  therefore  have 
extrapolated  from  the  ('.ardiac  Study  to 
determine  the  likely  number  of  cases  in 
which  text-to-911  might  extend  similar 
benefits  to  people  with  hearing  and 
speech  di.sabilities  who  cannot  use 
voice  to  contact  911,  but  who  would  be 
able  to  communicate  location 
information  if  text  were  available. 

71.  Based  on  the  (iardiac  Study,  we 
calculate  that  for  the  voice-based  911 
system  as  a  whole,  improved  response 
time  resulting  from  delivery  of  precise 
location  information  saves 
approximately  4,142  lives  annually 
nationwide.  To  determine  the 
proportionate  benefit  for  people  with 
disabilities  that  would  result  from 
availability  of  text-to-911,  we  consider 
only  the  0.7  percent  of  the  population 
with  the  most  severe  hearing  and  speech 
impairments  (O..^  percent  for  extreme 
hearing  difficulty  and  0.2  percent  for 
extreme  speech  difficulty).  Assuming  a 
proportional  number  of  91 1  calls  in 
cardiac  emergencies  from  this 
population,  and  limiting  our  calculation 
to  intentional  wireless  calls  in  which 
the  hearing-  or  speech-disabled  person 
cannot  rely  on  a  speaking  person  to 
make  the  91 1  call,  we  calculate  that 
text-to-911  would  save  approximately  7 
lives  annually  in  cardiac  emergencies. 
Using  an  accepted  statistical  value-of- 
life  model  developed  by  the  U.S.- 
Department  of  Transportation,  we 
estimate  the  value  of  each  life  .saved  to 
be  .$6.2  million.  This  yields  a  total 
benefit  of  $43.4  million  annually  for 
cardiac  victims  alone,  or  more  than  ton 
times  the  highe.st  estimated  cost  of  the 
rules  proposed  herein. 

72.  We  emphasize  that  the  benefits 
calculated  above  for  cardiac 
emergencies  represent  only  a  subs(!t  of 
the  benefits  that  will  be  generated  by 
text-to-911.  The  record  reflects 
numerous  other  benefits  that  are  less 
quantifiable  but  that  may  be  similarly  or 
even  more  substantial.  Black  Hawk 
County  and  Vermont  have  cited 
concrete  examples  where  text-to-91 1 
enabled  callers  to  reach  911,  but  could 
not  make  a  voice  call  for  safety  reasons. 
.Similarly,  the  record  includes 
additional  compelling  evidence  that 
text-to-9-1-1  may  provide  significant 
benefits  in  disaster  .scenarios  due  to  tbe 
relatively  high  reliability  of  SMS 
messages  and  the  relatively  low  amount 
of  network  capacity  required  to  deliver 
an  SM.S  message.  These  benefits,  though 
not  specifically  quantifiable,  provide 
compelling  evidence  that  the  aggregate 
benefits  of  text-to-91 1  will  significantly 
exceed  the  specific  benefits  quantified 
here — and  will  be  generated  at  no 
additional  cost. 


5.  Reliability  of  Text-to-911 

73.  In  respon.se  to  the  Notice,  several 
cornmenters  raise  concerns  about  the 
reliability  of  text-to-911,  and 
particularly  .SM.S-ba.sed  text.  4G 
Americas  notes  that  “it  found  no  short¬ 
term  soluti«)n  that  did  not  exhibit 
limitations  with  respect  to  capability, 
performance,  and  impacts  to  users, 
iKitwork  operators  and/or  PSAPs.”  CTIA 
states  that  “SMS  was  not  designed  to  be 
used  as  an  emergency  service”  and 
urges  the  Commission  to  focus  on  the 
deployment  of  “advanced  9-1-1 
emergency  communications  services  in 
emerging  wireless  technologies.”  Other 
cornmenters  .similarly  assert  that  certain 
technical  aspects  of  SM.S  limit  its 
reliability  for  emergency 
communications.  Among  the  factors 
cited  are  that  SMS  (1)  is  one-way  rather 
than  .session-based;  (2)  lacks  delivery  or 
performance  guarantees,  and  may  not 
inform  the  sender  when  a  text  is  not 
timely  delivered;  (3)  does  not  prioritize 
emergency  messages;  (4)  does  not  assure 
that  multiple  messages  will  arrive  in  the 
sequence  they  were  sent;  (5)  does  not 
support  911  location  technologies  that 
are  used  for  911  voice  calls;  and  (6) 
lacks  protections  again.st  transmission  of 
spurious  or  fraudulent  911  messages. 

74.  Technical  .Studies.  In  response  to 
the  Notice,  two  cornmenters  conducted 
technical  studies  which  present 
evidence  that  SMS-to-911  is  as  reliable 
as  voice,  and  in  some  instances,  may  be 
even  more  reliable  than  voice.  In  the 
first  study,  re.searchers  at  the  University 
of  Colorado  tracked  several  hundred 
SM.S  text  messages  and  found  that  “the 
reliability  of  text  me.ssages  and  mobile 
phone  voice  calls,  in  terms  of  data  loss, 
are  very  similar.”  The  University  of 
Colorado  study  “found  that  all  of  the 
text  messages  sent  were  received  by  the 
cellular  network,  resulting  in  a  ‘data 
loss  rate’  of  0%  and  a  reliability  level  of 
100%.”  In  addition,  the  University  of 
Coloradt)  study  noted  that  “(ojther 
researchers  have  te.sted  the  reliability  of 
*  *  *  SMS  *  *  *  and  found  that  the 
‘data  loss  rate’  over  several  thousand 
messages  was  less  than  1%,  resulting  in 
a  reliability  level  of  99%.  The  statistical 
implication  is  that  large  samples  might 
experience  a  small  percentage  of  data 
loss,  but  overall  tbe  reliability  for  text 
me.s.sage.s  is  similar  to  that  of  voice 
calls.”  4(i  Americas  criticizes  the 
University  of  Colorado’s  findings  and 
notes  that  the  “study  was  executed  in  an 
academic  environment  with  a  pre¬ 
determined  technology  and  setting.  The 
.study  did  not  involve  a  large  number  of 
subscribers,  and  hence,  no  real-world 
traffic  conditions.” 
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75.  The  University  of  C^olorado  study 
also  found  that  text  mes.saging  is 
actually  more  reliable  than  voice 
communications  when  a  weak  signal 
exists,  “such  as  when  the  caller  is  in  the 
mountains,  in  the  midst  of  high  rise 
buildings,  inside  a  building,  under  a 
collapsed  building  following  an 
earthquake  or  explosion,  or  in  a  trunk  of 
a  car  lor]  closet.”  The  University  of 
Colorado  notes  that  “|c]ommunication 
at  the  edge  of  coverage  can  be  sporadic, 
allowing  only  momentary  windows  of 
communications  coverage  that  are  not 
long  enough  to  support  a  voice  call  but 
a  short  burst  of  a  text  message  c.an  get 
through.  In  addition,  some 
implementations  of  SMS  automatically 
keep  trying  to  send  a  text  message  until 
a  transmission  window  opens." 

76.  Intrado  conducted  tne  second 
technical  study,  in  which  it  sent  “tens 
of  thousands  of  actual  SMS  me.ssages 
(from)  a  simulated  PSAP  to  a  mobile 
device  and  from  a  mobile  device  to  the 
simulated  PSAP.”  The  study  found  that 
"by  using  techniques  such  as  the  9-1- 

1  SMSC  {short  message  service  center], 
SMS  can  be  used  to  create  a  very 
reliable  and  timely  9-1-1 
communication  infrastructure.” 
According  to  Intrado,  “90%  [of  the  text 
messages!  were  delivered  within  .3—4 
.seconds.” 

77.  Discussion.  While  4C  Americas, 
CTIA,  Motorola,  and  several  other 
commenters  provide  anet:dotes  about 
the  limited  reliability  of  SMS-to-91 1,  the 
University  of  (k)lorado  and  Intrado 
conducted  the  only  two  technical 
studies  on  this  issue.  Notably,  both  of 
these  studies  found  that  the  reliability  of 
SMS-to-91 1  is  comparable  to  voice,  and 
in  some  instances,  even  more  reliable 
than  voice.  Further,  we  believe  that  the 
success  of  the  exi.sting  trials,  the  Carrier- 
NliNA-APCO  Agreement,  and  the 
continued  rollout  of  text-to-911  services 
throughout  the  nation  demonstrate  that 
industry  has  already  overcome  many  of 
the  reliability  deficiencies  that  were 
originally  cited  in  the  comments.  While 
SMS  was  certainly  not  designed  for 
emergency  communications,  we 
disagree  with  T-Mobile’s  claim  that 
“SMS  is  fundamentally  unsuited  for 
emergency  communications.”  Indeed,  a 
life  was  saved  in  Vermont  as  a  direct 
result  of  Verizon’s  SMS-to-91 1  trial. 
Additionally,  we  note  that,  for  callers 
who  are  deaf  or  hard-of-hearing, 
reaching  911  by  voice  may  not  be 
po.ssible  at  all,  so  that  even  a 
mechanism  that  is  not  perfectly  reliable 
can  provide  significant  benefit.  For 
callers  who  are  not  deaf,  text-to-911 
provides  an  additional  way  to  reach 
PSAPs,  thus  increasing  the  overall 
probability  of  obtaining  help.  Finally, 


we  believe  that  our  proposal  for  wiieless 
carriers  to  provide  a  “bounce-back” 
capability  will  further  mitigate 
reliability  concerns.  Accordingly,  given 
the  significant  benefits  of  text-to-91 1 
service,  we  do  not  believe  that 
reliability  concerns  should  delay  the 
deployment  of  text-to-911.  We  seek 
comment  on  this  analysis. 

6.  Carrier  and  Third  Party  Non-SMS- 
Based  Text-to-911  Applications 

78.  As  technology  and  consumer 
habits  evolve,  consumer  expectations 
also  change  and  the  need  to  meet  those 
expectations  in  times  of  emergency 
must  also  evolve.  As  more  consumers 
use  SMS-substitutes,  whether  provided 
by  the  underlying  carrier  or  by  a  third 
party,  it  is  important  that  we  evaluate 
ways  to  alleviate  consumer  confusion 
and  promote  regulatory  parity.  We  note, 
however,  that  despite  this  proliferation 
of  SMS-substitutes,  the  Carrier-NENA- 
APCQ  Agreement  is  limited  to  SMS 
services  provided  by  the  signatory 
providers. 

79.  Accordingly,  as  discussed  below, 
we  are  seeking  comment  on  a  variety  of 
issues  associated  with  non-SMS 
messaging  applications,  including 
“over-the-top”  texting  applications 
provided  by  third-parties.  In  this  regard, 
our  focus  is  on  those  applications  that 
are  most  like  SMS  and  therefore  most 
likely  to  be  the  subject  of  a  consumer 
expectation  that  they  may  reach  91 1 , 
namely  those  two-way  texting 
applications  that  allow  text  messages  to 
be  sent  to  any  U.S.  phone  number, 
irrespective  of  the  hardware  utilized  to 
send  that  message. 

80.  Background!  In  the  Notice,  the 
Commission  sought  comment  on  non- 
SMS  text-to-911  alternatives,  including 
IP-based  messaging,  real-time  text,  and 
downloadable  .software  applications. 
While  noting  the  potential  advantages  of 
SMS  as  an  interim  solution,  the 
Commission  also  sought  comment  on 
how  to  encourage  the  development  of 
non-SMS  options  that  could  provide 
more  flexibility  and  functionality  to 
consumers. 

81.  Commenters  generally  support 
allowing  carriers  and  service  providers 
to  develop  alternatives  to  SMS-based 
text.  NENA  notes  that  smartphone-based 
text-to-911  applications  could  lower 
costs  for  both  consumers  and  PSAPs 
and  that  “because  9-1-1  text 
applications  would  run  on  smartphones 
or  advanced  devices,  their  call  streams 
could,  in  some  instances,  operate 
outside  the  normal  911  voice  call  path.” 
The  University  of  Colorado  observes 
that  “there  are  an  increasing  number  of 
smartphone  applications  and  other  SMS 
short  cuts  that  provide  for  pre-stored 


and  automatically  composed  messages, 
such  as  contact  information  for  an 
epileptic  having  a  seizure,  or  to  include 
location  |GPS]  coordinates.” 
Bandwidth.com  notes  that  applications 
can  be  “specifically  geared  toward 
enhancing  the  ability  of  the  deaf  and 
hard  of  hearing  to  access  public  .safety 
via  texting.”  LR  Kimball  .states  that 
“(sjoftware  applications  that  can 
integrate  into  the  legacy  911  system 
should  be  the  first  choice  in  the  short 
term  to  allow  for  more  complete  access. 

*  *  *  [and]  should  be  developed  in  a 
way  that  makes  use  of  services  currently 
in  use  at  PSAPs.”  AT&T  urges  the 
Commission  to  avoid  imposing  text-to- 
911  regime  that  would  force  carriers  to 
continue  supporting  SMS-based  text-to- 
91 1  after  SMS  has  become 
technologically  obsolete  or 
»;conomically  uncompetitive. 

82.  In  the  Notice,  the  Commission 
also  observed  that  consumers  are 
acquiring  more  advanced  mobile 
devices  (e.g.,  3G  and  4C  handsets)  that 
enable  them  to  install  “over-the-top” 
software  applications.  In  the  Notice,  we 
sought  comment  on  whether  text-to-911 
nupiirements  .should  apply  to  both 
CMRS  and  non-CMRS  providers  alike. 
The  C'.ommission  sought  comment  on 
the  feasibility  of  using  general  texting  or 
911-specific  software  applications  to 
send  text  messages  to  PSAPs.  The 
Commission  noted  that  both  providers 
and  third  parties,  including  vendors  that 
provide  services  and  equipment  to 
PSAPs.  could  develop  such 
applications. 

83.  In  response  to  the  Notice.  CTIA 
and  AT&T  noted  the  proliferation  of 
“over-the-top”  software  applications 
and  highlighted  the  need  for  the 
Commission  to  implement  technology 
neutral  regulations  that  apply  equally  to 
both  carrier-provided  and  non-carrier- 
provided  texting  solutions.  CTIA  stated 
that  “it  is  *  *  *  unclear  how  a  national 
SMS-based  interim  solution  would  work 
in  the  context  of  over-the-top 
applications  or  other  non-carrier- 
provided  SMS  solutions”  and 
emphasizes  that  “the  [FCCj  must  *  *  * 
consider  the  severed  link  between  the 
licensed  CMRS  service  provider  and  the 
emergency  calling  capabilities,  such  as 
location  accuracy,  of  end-user  devices 
and  over-the-top  applications.”  AT&T 
notes  that;  (1)  “limiting  the  mandate  of 
|tjext-to-911  services  to  SMS  services 
provided  by  telecommunications 
carriers  would  be  short-sighted,  and 
thus  a  great  disservice  to  the  general 
j)ublic(;]”  (2)  a  “mandate  that  is 
exclusive  to  the  SMS  platform  fails  to 
account  for  the  fact  that  such  services 
are  experiencing  both  declining 
revenues  and  usage  due  to  the 
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proliferation  of  free  |‘over-the-top’| 
texting  applications!;]”  and  (3)  “Itjhe 
FCC  must  adopt  a  technologically- 
neutral  solution  that  applies  equally  to 
carrier-provided  SMS  services  and 
competitive  alternatives  to  avoid 
distorting  the  marketplace  to  the 
detriment  of  one  .service  provider.” 

AT&T  further  explains  that  “failing  to 
include  |‘over-the-top’l  substitutes  in 
the  mandate  may  cause  significant 
customer  confusion  regarding  the 
accessibility  of  emergency  services  via 
text  message”  and  that  “applying  this 
mandate  on  a  technology  neutral  basis 
ensures  that  the  effectiveness  of  the 
mandate  does  not  depend  on  the 
dominance  of  any  platform  or  on  the 
market  position  of  any  group  of  service? 
providers.”  Additionally,  AT&T  notes 
that  “including  |‘over-the-top’] 
providers  in  the  scope  of  a  text-to-911 
mandate  would  assist  ongoing  industry 
standards  work  by  encouraging  [those] 
providers  to  participate  in  *  *  * 
developing  a  text-to-911  solution.” 

84.  On  the  gther  hand,  .several  entities 
expre.ss  concerns  about  the  Commission 
extending  text-to-911  obligations  to 
“over-the-top”  software  applications. 
Sprint  notes  that  “[m]any  *  *  *  over- 
tbe-top  messaging  providers  are 
relatively  small  and  likely  may  not  have 
the  financial  resources  to  achieve  PSAP 
integration.”  Sprint  also  asserts  that  “it 
would  not  be  able  to  control  *  *  * 
third-party  commercial  offerings  nor 
influence  how’  wireless  consumers 
utilize  such  applications.”  Further. 
Sprint  highlights  the  limitations 
associated  with  “over-the-top”  software 
.solutions,  including  the  ability  to 
“obtain  location  information  associated 
with  a  particular  call.”  Similarly,  U.S. 
Cellular  states  that  it  prefers  text-to-911 
to  “be  considered  in  the  context  of 
native  SMS,”  and  that  it  does  not  favor 
covering  over-the-top  text  applications. 
U.S.  Cellular  also  notes  that  “on  some 
devices,  SMS  messages  up-convert  to 
MMS,  and  delivery  of  those  converted 
messages  to  PS  APIs]  would  need  to  be 
further  explored.”  Motorola  Mobility 
maintains  that  “any  regulatory 
responsibility  for  over-the-top  text-to- 
911  applications,  including  collection  of 
precise  location  information,  mu.st  rest 
only  on  the  application  developer.” 

85.  The  VON  Coalition  argues  that 
“there  is  no  public  policy  justification 
for  extending  SMS-to-911  obligations  to 
over-the-top  IP  text  applications”  and 
maintains  that  “[t]here  is  no  evidence 
that  customers  using  over-the-top 
applications  expect  that  they  can  use 
these  applications  to  contact  emergency 
services.”  The  VON  Coalition  contends 
that  “[i]t  seems  highly  unlikely  that  a 
wireless  user  with  both  an  SMS 


functionality  and  an  over-the-top 
messaging  application  would  in  some 
in.stances  choose  to  open  an  application, 
sign  in  and  then  send  an  ‘SMS’  to  a 
PSAP  rather  than  simply  using  the 
wireless  phone’s  .SMS  capability  that  (a) 
the  customer  likely  uses  on  a  near-daily 
basis,  and  (b)  is  readily  available  to  the 
user  without  opening  any  application  or 
providing  sign-in  information.”  The 
VON  Coalition  highlights  that  “over-the- 
top  me.s.saging  applications,  which  are 
dependent  on  the  availability  of 
broadband  Internet  access,  are  less 
reliable  than  a  wireless  carrier’s  SMS 
text  services  that  require  no  broadband 
availability  and,  moreover,  very  little 
bandwidth  vis-a-vis  voice  or  other  data 
cf)mmunications  on  a  wireless  carrier’s 
network.”  The  VON  Coalition  akso  notes 
that  “there  currently  are  no  location 
solutions  for  over-the-top  applications — 
neither  for  routing  a  message  to  the 
appropriate  PSAP  nor  to  provide 
'  sufficient  location  information 
associated  with  the  caller.”  The  VON 
Coalition  adds  that  “[b]ecausB  an  over- 
the-top  message  is  provided  over 
another  provider’s  network — whether  a 
wireless  carrier,  wireline  carrier  or  a  Wi¬ 
Fi  hotspot — there  is  no  real-time 
location  information  associated  with  the 
over-the-top  mes.sage.”  Accordingly,  the 
VON  Coalition  “recommendls]  that 
over-the-top  IP-based  messaging  and 
text  services  that  rely  on  the  mobile 
operator’s  data  network  shoidd  be 
excluded  from  an  interim  |text-to-9n 
requirement]  as  they  are  preci.sely  the 
type  of  communications  capability  for 
which  NG911  is  intended.” 

88.  More  recently,  the  VON  (Coalition 
reiterates  these  points  and  further 
argues  that  the  lack  of  user  location 
information  is  an  impediment  to 
enabling  routing  of  an  emergency  text  to 
the  appropriate  PSAP.  Moreover,  they 
argue  that  implementing  an  interim 
.solution  directed  at  text-to-91 1  may 
impact  the  transition  to  NG911,  or  may 
.stifle  innovation  and  alter  business 
models.  Should  the  Commission  pursue 
a  911  obligation  for  IP-based  .SM.S 
providers,  the  VON  Coalition  urges  that 
any  obligation  be  limited  to  “two-way” 
over-the-top  SMS,  so  that  a  texting 
customer  is  able  to  receive  a  bounce- 
back  me.ssage  where  a  PSAP  is  unable 
to  receive  text-to-911  messages. 

87.  Similarly,  Apple  urges  the 
Commission,  in  addition  to  considering 
the  jurisdictional  and  technical  issues 
as.sociated  with  implementing  a  text-to- 
911  obligation  for  over-the-top  text 
messaging  application  providers,  to 
limit  its  proposals  to  those  applications 
that  (1)  are  installed  on  a  device  that 
determines  the  user’s  location  using  a 
technology  that  meets  the  enhanced  911 


requirements  set  forth  in  Section 
20.18(h)  of  the  (commission’s  rules;  and 
(2)  independently  enables  the  user  to 
send  text-based  mes.sages  to  and  receive 
text-based  messages  from  any  valid 
North  American  Numbering  Plan 
telephone  number  via  the  short  me.ssage 
service  protoJ:ol. 

88.  Discussion.  As  smartphone 
technology  and  applications  proliferate, 
wireless  consumers  increasingly  have 
the  ability  to  .send  and  receive  text 
messages  using  downloadable  software 
applications.  The.se  applications  may  be 
provided  to  the  consumer  by  the 
underlying  wireless  .service  provider  or 
by  third  party  software  providers,  and 
may  use  one  of  a  variety  of  text  delivery 
methods.  For  example,  .some  text 
applications  deliver  text  to  mobile 
telephone  numbers  over  the  carrier’s 
existing  mobile-switched  SMS  network, 
while  other  applications  deliver  text 
over  IP  data  networks,  and  some 
applications  support  both  delivery 
methods  and  can  akso  deliver  MMS 
content.  Several  over-the-top 
applications  hold  themselves  out  as 
competitive  alternatives  to  CMRS- 
provided  SMS  services.  In  addition, 
some  .software  providers  have 
developed  911 -specific  .software 
applications  for  smartphone  users  that 
are  designed  specifically  to  support 
communication  by  text  and  other  media 
with  PSAPs  that  install  and  operate  the 
application.  As  the  Wall  Street  Journal 
recently  noted,  the  volume  of  SMS  text 
messages  per  month  sent  by  consumers 
has  recently  dropped  3  percent,  with  the 
most  likely  explanation  of  this  “major 
.shift  in  mobile  communications” 
attributable  to  migration  of  these 
messages  to  over-the-top  messaging 
platforms.  Another  study  suggests  that 
over  45  percent  of  smartphone  owners 
use  an  SMS  alternative  .such  as  over-the- 
top  messaging  apps  in  addition  to  or  in 
lieu  of  traditional  SMS.  And  while  other 
analysts  predict  that  SMS  will  continue 
to  grow  globally  through  2018,  they 
further  predict  a  large  scale  drop-off  in 
SMS  in  favor  of  over-the-top 
applications  thereafter. 

89.  This  trend  towards  development 
and  use  of  new  third-party  text 
applications  has  significant  implications 
for  the  implementation  of  text-to-911. 
While  SMS  is  currently  the  most  widely 
available  and  heavily  used  texting 
method  in  the  U.S.,  and  is  likely  to 
remain  so  for  some  time,  consumer 
access  to  and  use  of  third-party  text 
applications  is  likely  to  increa.se  over 
time.  As  this  occurs,  some  consumers 
may  choose  to  u.se  .such  applications  as 
their  primary  means  of  communicating 
by  text,  relying  less  on  SMS  or  possibly 
bypassing  SMS  entirely.  In  that 
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eventuality,  consumers  that  become 
familiar  with  software  applications  by 
using  them  for  everyday  non-emergency 
communications  will  be  increasingly 
likely  to  prefer  them  for  emergency 
communications.  Moreover,  consumers 
faced  with  the  pressure  of  an  emergency 
may  attempt  to  use  the  most  familiar 
application  available  tto  contact  911 
even  if  they  are  not  certain  that  it  will 
work. 

90.  Given  this  emerging  trend  for 
technology  and  con.sumer  behavior 
patterns,  we  believe  it  is  important  to 
consider  whether  certain  third  party- 
provided  text  applications  and  carrier- 
provided  applications  should  be  subject 
to  text-to-911  obligations,  particularly 
those  that  hold  themselves  out  as 
substitutes  for  carrier-provid^  SMS 
services.  In  choosing  to  use  a  particular 
text  application  from  a  variety  of 
available  options,  consumers  may  not 
even  be  aware  of  the  identity  of  the 
party  providing  the  application  or  the 
nature  of  network  technology  that  the 
application  uses  to  deliver  the  text. 
Thus,  imposing  text-to-911 
requirements  based  on  the  identity  of 
the  provider  or  the  delivery  technology 
could  lead  to  some  applications 
supporting  text-to-911  while  other 
applications  that  are  functionally 
similar  from  the  consumer  perspective 
do  not  support  text-to-911.  In  this 
respect,  it  may  be  important  to  consider 
consumer  expectations  both  now  and  in 
the  future  as  a  matter  of  public  safety, 
as  well  as  to  consider  means  to  promote 
competitive  neutrality  to  ensure  that 
like  .services  are  treated  comparably, 
thereby  avoiding  arbitrage  created  by 
artificial  regulatory  di.stinctions. 

91.  As  discussed  above,  consumers 
now  have  acce.ss  to  a  wide  variety  of 
tools  that  allow  the  sending  of  text 
messages  on  almost  any  computing  and 
communication  device.  However,  as  the 
VON  Coalition  notes,  consumers  may 
not  have  the  expectation  to  send  text 
messages  to  911  from  all  possible  text 
applications,  and  some  of  these  may 
face  significant  technical  difficulties  in 
delivering  text  messages  to  the  correct 
PSAP,  possibly  depending  on  the 
platform  the  application  is  running  on. 
Thus,  we  divide  text  applications  into 
two  broad  categories,  namely  (1) 
interconnected  text  applications  that 
use  IP-based  protocols  to  deliver  text 
messages  to  a  service  provider,  which 
the  serv'ice  provider  then  delivers  the 
text  messages  to  destinations  identified 
by  a  telephone  number,  using  either  IP- 
based  or  SMS  protocols,  and  (2)  non- 
interconnected  applications  that  only 
support  communication  with  a  defined 
set  of  users  of  compatible  applications 
but  do  not  support  general 


communication  with  text-capable 
telephone  numbers.  We  seek  comment 
on  applying  text-to-911  obligations  on 
the  former  category,  but  not  the  latter. 

92.  In  this  respect,  we  seek  comment 
on  the  characteristics  of  interconnected 
text  applications  to  which  text-to-91 1 
obligation  should  apply,  if  adopted.  As 
described  above,  Apple  suggests  a  two- 
prong  approach  to  determine  whether 
an  interconnected  text  application 
would  fall  within  the  Commission’s 
proposed  text-to-911  obligations.  The 
VON  Coalition  similarly  suggests  that 
over-the-top  applications  should  be 
“two  way”  in  order  for  a  text-to-911 
obligation  to  attach.  Are  either  of  these 
definitions  appropriate?  Are  they  too 
limited?  Do  these  characteristics 
conform  to  consumer  expectations?  For 
example,  if  a  text  messaging  application 
only  provides  for  “outbound-only” 
messaging  to  a  U.S.  telephone  number, 
would  a  consumer  still  expect  to  be  able 
to  reach  911?  Are  there  other 
characteristics  that  we  should  take  into 
account?  ' 

93.  We  also  propose  to  treat  providers 
of  such  non-SMS  text  applications 
similarly  to  CMRS  providers  with 
respect  to  the  obligation  to  provide  text- 
to-911  capability  to  their  users  within  a 
defined  timeframe.  By  enabling  text 
communication  with  any  text-capable 
mobile  number,  these  “interconnected 
text”  applications  provide  effectively 
the  same  functionality  that  SMS 
provides  currently.  Therefore,  we 
believe  the  same  text-to-911  obligations 
should  apply  on  a  technology-neutral 
and  provider-neutral  basis.  We  seek 
comment  on  this  proposal  generally  and 
on  the  issues  discus.sed  below. 

94.  We  also  seek  comment  on  whether 
third-party  interconnected  text  software 
providers  face  technical  issues  or 
obstacles  in  the  implementation  of  text- 
to-911  that  could  affect  the  extent  to 
which  a  text-to-911  requirement  may  be 
implemented,  or  the  timeframe  for  such 
implementation.  Commenters  agree  that 
flexibility  in  implementation  is 
important  to  reduce  the  burden  of 
deploying  text-to-911.  This  is  likely  to 
be  particularly  important  for 
interconnected  text  applications,  since 
they  are  often  designed  by  smaller 
enterprises.  Do  third-party  software 
providers  face  difficulties  assuring  that 
their  application  works  reliably  on  all 
hardware  platforms,  operating  systems, 
and  operation  system  versions 
supported  by  the  application?  Do  these 
applications  have  access,  possibly  after 
asking  for  user  permission,  to  cell  tower 
and/or  geo  location  information  via 
platform  application  programming 
interfaces?  Can  applications  warn  u.sers 
that  di.sabling  location  functionality  for 


an  application  may  interfere  with  the 
ability  to  send  text-to-911  messages? 
Could  operating  system  providers 
facilitate  the  access  to  location 
information  for  emergency  calling  and 
texting  purposes?  If  the  text  application 
cannot  obtain  location  information, 
under  what  circumstances  can  the 
application  deliver  the  text  message  to 
a  gateway  and  have  the  gateway  service 
determine  the  approximate  location  of 
the  message  sender?  Can  texting 
applications  determine  the  cellular 
telephone  number  of  handsets  to  help 
locate  the  mobile  device? 

95.  To  facilitate  discussion,  we  posit 
three  possible  implementation  choices 
and  invite  comment  on  their  respective 
advantages  and  disadvantages,  as  well 
as  descriptions  of  additional  options. 

The  descriptions  are  meant  to  be 
illustrative,  and  are  not  meant  to  limit 
how  implementers  achieve  the  goal  of 
providing  text-to-911  to  users  of  their 
applications. 

96.  The  first  implementation  option 
leverages  the  SMS  application 
programming  interface  (API)  offered  by 
common  smartphone  operating  systems. 
The  interconnected  text  application 
would  use  the  API  to  deliver  any  text 
message  addres.sed  to  911,  while  using 
the  application-specific  mechanism  for 
all  other,  non-emergency  messages.  It 
appears  that  many  applications  already 
separate  messages  by  destination,  as 
they  often  only  deliver  messages  using 
Internet  protocols  for  certain  countries 
or  regions. 

97.  In  the  second  option,  text-to-911 
messages  are  handled  the  same  as  any 
other  text  message  and  delivered  to  the 
SMS  gateway  provider  chosen  by  the 
application  vendor.  The  gateway 
provider  then  delivers  those  messages  to 
text-capable  destinations.  This  gateway 
provider  handles  text  messages 
addressed  to  911  and  delivers  them  to 
the  location-appropriate  PSAP,  possibly 
with  the  assistance  of  a  third  party  911 
message  routing  service. 

98.  Finally,  in  the  third  option,  text- 
to-91  1  messages  are  delivered  via 
Internet  application  layer  protocols  to 
PSAPs,  without  being  converted  to  SMS 
along  the  way,  using  NG911  protocol 
mecbanisms.  The  messages  can  be 
delivered  to  PSAPs  either  by  the 
provider  of  the  text  messaging 
application  or  a  third-party  service 
provider. 

99.  Are  there  alternative  mechanisms 
that  might  be  used?  Which  of  these 
methods  provides  advantages  or 
disadvantages  for  the  application 
developer?  For  the  PSAP?  For  the 
consumer?  Which  options  are  more 
likely  to  transition  seamlessly  to  NG911, 
or  provide  a  foundation  that  can  be 
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leveraged  by  one  or  more  of  the  parties 
in  the  NG9n  delivery  chain?  How  do 
these  options  differ  in  terms  of 
implementation  complexity,  reliance  on 
technologies  not  readily  available,  co.st 
to  the  text  messaging  provider  or 
reliability? 

100.  Commonters  have  previously 
expressed  concerns  about  the  lack  of 
access  by  the  third  party  provider  to 
con.sumer  location  information 
associated  with  a  text-to-911  mes.sage, 
impacting  both  the  ability  to  deliver  the 
text  message  to  the  appropriate  PSAP 
and  the  ability  to  locate  the  consumer 
seeking  assistance.  Which  of  the  options 
de.scribed  abovt;  facilitate  delivery  of 
location  information?  Are  there  other 
technical  mechanisms  or  commercial 
arrangements  that  would  facilitate  the 
ability  of  a  third  party  text  application 
to  ascertain  the  location  from  which  the 
text  originated?  (^an  a  requirement  to 
provide  text-to-91 1  preced(!  such  an 
ability?  Can  privacy  controls  utilized  by 
.some  applications  to  limit  access  to 
location  information  interfere  with  the 
ability  to  identify  the  origination  of  a 
text-to-91 1  message?  Are  there  other 
privacy  concerns  that  need  to  be 
considered,  or  is  it  reasonable  to  assume 
that  a  person  sending  a  text  to  91 1 
implicitly  waives  such  privacy 
concerns?  Can  third  party  text 
me.ssaging  applications  bypass  any 
privacy  safeguards  when  911  is  the 
destination  short  code? 

7.  Timetable  for  Text-to-911 
Implementation 

101.  We  seek  comment  on  whether  all 
CMRS  providers  and  interconnected 
text  providers  should  be  required  to 
implement  the  capability  to  support 
text-to-911  throughout  their  networks  by 
May  15,  2014.  In  light  of  the  public 
safety  benefits  of  making  text-to-911 
available  to  consumers  regardless  of 
carrier  or  service  provider,  and  the 
benefits  to  both  PSAPs  and  consumers 
from  coordinated  implementation,  we 
believe  it  may  be  desirable  for  all  CMRS 
providers,  including  small  and  rural 
carriers,  and  all  interconnected  text 
providers  to  implement  text-to-91 1 
capability  in  their  networks  on  a 
timetable  comparable  to  the  four  largest 
wireless  carriers.  Setting  a  single, 
uniform  deadline  for  all  providers 
would  arguably  facilitate  coordination 
among  text-to-911  providers,  vendors, 
and  PSAPs,  reduce  the  likelihood  of 
non-uniform  deployment,  and  provide 
con.sumers  with  a  clear  expectation  of 
when  text-to-911  will  be  supported 
regardless  of  which  carrier  or  service 
provider  they  use. 

102.  We  seek  comment  on  this 
approach.  Would  a  uniform  timetable 


help  minimize  consumer  confusion?  Is 
such  a  uniform  timeframe  feasible,  or 
are  there  factors  that  could  prevent 
small,  rural,  and  regional  CMR.S 
providers  and  third-party 
interconnected  text  providers  from 
implementing  text-to-91 1  in  the  same 
timeframe  as  the  four  major  ('.MRS 
providers?  For  exam[)le,  .some  parties 
have  posited  that  the  relatively  small 
siz(!  and  lack  of  resources  for  certain 
applications  developers  would  limit 
their  ability  to  comply  with  a  text-to-91 1 
requirement.  Is  this  accurate?  Are  there 
other  factors  we  should  consider? 

103.  The  Carrier-NENA-APCO 
Agreement  also  states  that  once  a 
“valid”  PSAP  request  is  made  for 
delivery  of  text  messages,  “service  will 
be  implemented  within  a  rea.sonable 
amount  of  time  of  receiving  such 
request,  not  to  exceed  six  months.” 
Further,  a  request  for  service  will  be 
“considered  valid  if,  at  the  time  the 
retpiest  is  made:  (a)  the  recjuesting  PSAP 
represents  that  it  is  technically  ready  to 
receive  9-1-1  text  nmssages  in  the 
format  requested;  and  (b)  the 
appropriate  local  or  State  9-1-1  .service 
governing  authority  has  specifically 
authorized  the  PSAP  to  accept  and,  by 
extension,  the  signatory  service  provider 
to  provide,  text-to-91 1  service  (and  such 
authorization  is  not  subject  to  dispute).” 
Are  these  reasonable  conditions?  Is  six 
months  an  appropriate  timeframe?  What 
stops  does  a  CMRS  or  interconnected 
text  provider  have  to  take  to  add  a  PSAP 
to  its  list  of  text  recipients  and  how 
much  time  are  such  steps  likely  to  take? 
Should  the  same  timeframe  apply  for 
both  CMRS  providers  and 
interconnected  text  providers?  Should 
this  timeframe  become  shorter  over  time 
as  the  process  for  responding  to  PSAP 
requests  becomes  more  established  and 
routine? 

8.  91 1  Short  Code 

104.  Background.  Short  codes  for 
mobile-.swutched  text  messaging  are 
administered  by  the  Common  Short 
('ode  Admini.stration  (CSC A)  and  are 
typically  five-digit  or  six-digit  numbers. 
In  the  Notice,  the  Commission  sought 
comment  on  whether  a  national  short 
code  for  text-to-911  should  be 
designated  by  the  Commission,  a 
standards-setting  body,  or  some  other 
entity.  The  Commission  also  asked  how 
the  short  e;ode  should  be  designated  or 
implemented. 

105.  Commenters  in  general  agree  that 
the  Commission  should  establish  and 
reserve  the  digits  ‘9-1-1’  as  a  national 
short  code  for  text-to-911.  Most  notably, 
under  the  Carrier-NENA-APCO 
Agreement,  the  four  largest  wireless 
carriers  committed  to  “implement  a  ‘9- 


1-1’  short  code  that  can  be  used  by 
customers  to  .send  text  messages  to  9-1- 
1.”  APCO  notes  that  “text-to-9-1-1 
should  involve  the  digits  ‘9-1-1’  and 
not  a  different  short  code”  and  that 
“(alny  short  code  other  than  9-1-1  will 
eventually  need  to  be  phased  out  as 
regions  arc  able  to  accept  text  solutions 
direct  to  the  PSAPs  via  N(^911.”  NENA 
urges  that  “any  short  code  implemented 
must  be  uniform  across  carriers  and 
geographic  or  political  boundaries.” 

King  County  states  that  “a  national  short 
code,  ideally  using  the  digits  9-1-1, 
should  be  designated  by  Congress  or  the 
[FCT'.j,  similar  to  the  designation  of  91 1 
as  the  national  emergency  number  by 
(’.ongress.”  AT&T  argues  that  the 
Conunissiyji  should  “establish  and 
reserve  a  standardized  SMS  short  code” 
and  that  it  “makes  .sense  to  use  some 
variation  of  the  present  abbreviated 
dialing  pattern  9-1-1  for  this  purpose.” 
Intrado  believes  that  “an  appropriate 
text  solution  should  use  the  digits  911.” 
Motorola,  however,  cautions  that  there 
may  be  technical  issues  associated  with 
using  91 1  as  an  SMS  short  code  in  some 
devices,  and  that  “end  u.sers 
experiences  in  trying  to  use  911  as  an 
SMS  short  code  may  be  seriously 
lacking.”  Nevertheless,  Motorola  notes 
that  it  “has  released  well  in  excess  of 
100  mobile  devices  and  software 
combinations  in  the  U.S.  market  within 
the  pa.st  three  years,  none  of  which  has 
been  tested  for  support  of  91 1  as  a  SMS 
short  code.” 

106.  Di.scussion.  The  evolution  of  911 
as  the  national  emergency  telephone 
number  has  resulted  in  the  digits  “9-1- 
1”  being  widely  and  uniformly 
associated  with  emergency 
communication  in  the  United  States. 
American  consumers  are  familiar  with 
dialing  911  to  place  an  emergency  voice 
call,  and  children  are  routinely  taught  to 
dial  911  as  the  way  to  summon  help 
from  police,  fire,  and  ambulance 
service.  This  widespread  use  and 
consumer  recognition  of  911  makes  it 
logical  and  highly  desirable  to 
implement  911  as  a  standard  three-digit 
short  code  for  sending  emergency  text 
messages  to  PSAPs  wherever  and 
whenever  feasible. 

107.  Moreover,  the  general  technical 
feasibility  of  using  911  as  a  text  short 
t:ode  appears  to  be  established.  In  each 
of  the  text-to-911  trials  that  have 
occurred  to  date,  subscribers  of  the 
participating  CMRS  providers  have  been 
able  to  use  911  as  the  short  code  for  text 
messages  to  participating  PSAPs. 
Moreover,  under  the  Carrier-NENA- 
AP(]0  Agreement,  the  four  largest 
wireless  carriers  committed  to 
“implement  a  ‘9-1-1’  short  code  that 
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can  be  used  by  customers  to  send  text 
messages  to  9-1-1.” 

108.  Given  the  apparent  technical 
feasibility  of  a  911  short  code  and  the 
widespread  consumer  recognition  of 
911  as  the  standard  emergency  number 
in  the  U.S.,  we  do  not  believe  that  other 
(iMRS  providers  should  encounter  any 
substantial  issues  with  using  a  911  short 
code.  We  therefore  propose  that 
whenever  technically  feasible,  all  CMRS 
providers  should  configure  their 
netw’orks  and  text-capable  cell  phones 
to  support  911  as  the  three-digit  short 
code  for  emergency  text  messages  sent 
to  PSAPs.  We  seek  comment  on  this 
proposal.  We  also  seek  comment  on 
whether  there  are  any  text-capable  cell 
phones  being  sold  in  the  United  States 
that  are  incapable  of  using  the  digits  911 
as  a  short  code.  If  so.  what  are  those 
devices  and  how  many  of  them  are  in 
use?  To  what  extent,  if  any,  could  such 
devices  be  modified  or  updated  by  a 
consumer  or  wireless  retail  store  to 
support  a  three-digit  code?  In  the  event 
that  certain  devices  cannot  be  so 
modified  or  updated,  should  we 
designate  an  alternate  short  code  (e.g.,  a 
five-digit  code)  that  such  devices  could 
use? 

109.  With  respect  to  interconnected 
text  applications,  we  recognize  that 
“short  codes”  per  se  may  not  be 
appropriate  conceptually  for  non-.SMS 
texting.  We  therefore  seek  comment 
about  whether  there  are  any  technical 
obstacles  or  other  issues  associated  with 
such  applications  using  the  three-digit 
identifier  911.  How  can  these  is.sues,  if 
any,  be  addressed?  Are  they  specific  to 
particular  applications,  or  to  IP-text 
messaging  generally?  Should 
interconnected  text  applications  provide 
an  icon  indicating  the  ability  to  reach 
text-to-911? 

9.  TTY  Compatibility  Requirement  for 
Wireless  Services  and  Handsets 

110.  The  Commission  first  adopted  a 
requirement  for  wireless  carriers  to  be 
capable  of  transmitting  TTY  calls  to-911 
services  in  July  1996.  Although  the 
initial  deadline  .set  for  implementation 
of  this  requirement  was  October  1,  1997, 
efforts  to  find  a  technical  solution  to 
support  1TY  (Baudot)  technology  over 
digital  wireless  systems  ended  up  taking 
years  of  research  and  testing.  As  a 
result,  the  Commission  granted  multiple 
extensions  of  time  for  entities  to  comply 
with  this  mandate,  ultimately  requiring 
compliance  by  June  30,  2002.  At  that 
time,  per  the  1996  Order,  wireless 
service  providers  were  required  to 
upgrade  their  digital  networks  to  be 
compatible  with  TI'Ys  and  handset 
manufacturers  were  required  to  provide 
a  means  by  which  users  could  select  a 


TTY  mode  on  their  phone’s  menus. 
However,  by  the  time  these  changes 
were  implemented,  new  digital 
technologies,  more  mobile  and  less 
expensive,  had  caused  most  TTY  users 
to  migrate  away  from  use  of  these 
devices  as  their  primary  communication 
mode. 

111.  It  is  for  this  reason  that  the 
CVAA  included  a  provision  for  the 
EAAC  to  consider  deadlines  “for  the 
possible  phase  out  of  the  use  of  current- 
generation  TTY  technology  to  the  extent 
that  this  technology  is  replaced  with 
more  effective  and  efficient  technologies 
and  methods  to  enable  access  to 
emergency  services  by  individuals  with 
disabilities. ”  ATIS  points  to  this 
provision  in  recommending  that  the 
Commission  waive  the  TTY 
compatibility  requirement  for  new 
wireless  handsets  where  such  handsets 
support  the  ATIS  INES  Incubator 
recommended  .solution.  Specifically, 
ATIS  argues  that  “[wjhile  PSAPs  and 
wireless  networks  should  support  TTY 
services  for  the  foreseeable  future,  the 
'ITY  requirement  for  wireless  handsets 
may  be  a  redundant  communication 
modality  for  future  wireless  handsets 
that  support  the  recommended  ATIS 
INES  Incubator  solution. 

1 12.  As  we  noted  earlier,  the  EAAC 
survey  confirmed  the  declining  use  of 
TTYs  by  people  with  disabilities  as  well 
as  the  need  for  new  forms  of  accessible 
communications  to  reach  91 1  services — 
including  text  and  video — by  persons 
who  have  hearing  or  speech  disabilities. 
The  decline  in  ITY  usage  is  also 
reflected  in  the  .steep  reduction  in  the 
number  of  minutes  of  TTY-based  TRS 
over  the  la.st  several  years.  At  the  same 
time,  an  e.stimated  100,000  u.sers  make 
approximately  20,000  emergency  calls 
annually  using  'FTY.  In  other  words, 
while  it  is  true  that  TTY  use  is 
declining,  TTY  still  provides  an 
invaluable,  real-time  91 1  service  for  its 
users.  Additionally,  no  similar  robust 
products  exist  for  mobile  and  IP- 
networks,  where  the  expected  lifetime 
of  a  product  is  about  two  years  as 
opposed  to  TTY’s  ten  year  expected 
lifetime.  F'inally,  users  of  ITY  may  not 
wi.sh  to  switch  to  a  new  communication 
mechanism  with  which  they  are  not 
familiar. 

113.  Therefore,  we  seek  further 
comment  on  whether  the  Commission 
should  sunset  the  TTY  requirement  for 
new  handsets,  and  if  so,  what  criteria 
should  be  adopted  before  .such  action  is 
taken.  If  the  Commission  does  sun.set 
the  'ITY  requirement  for  new  wireless 
hand.sets,  should  it  do  so  only 
contingent  upon  a  wirele.ss  texting 
capability?  The  EAAC  recommended 
that  the  Commi.ssion  lift  the  TTY 


requirement  only  for  those  handsets  that 
have  “at  a  minimum  real  time  text  or, 
in  an  LTE  environment,  IMS 
Multimedia  Telephony  that  includes 
real-time  text.”  In  addition,  the  EAAC’s 
2012  Subcommittee  on  TTY  Transition 
concluded  that  “(cjonsistent 
implementation  of  a  well-defined  ‘TTY 
replacement’  with  higher  functionality 
real-time  text,  simidtaneous  voice  and 
better  mobility  can  fill  an  important 
need  in  accessible  communication  for 
user  to  u.ser  calls,  relayed  calls  and  9- 
1-1  calls.”  We  seek  comment  on  the.se 
EAAC  recommendations  concerning  the 
removal  of  the  TI’Y  requirement. 

Should  the  ubiquitous  use  of  SMS, 

^lone  or  with  other  forms  of  text 
capability,  be  a  factor  in  determining 
whether  to  lift  the  TTY  requirement?  Or, 
does  the  real-time  nature  of  TTY 
communication  make  it  fundamentally 
different  from  SMS,  such  that  SMS  is 
not  a  valid  replacement  for  TTY-capable 
handsets? 

in.  Routing  and  Location  Accuracy 

114.  In  the  Notice,  the  Commission 
sought  comment  on  how  to  ensure  that 
text  messages  to  911  include  accurate 
location  information  for  routing  to  the 
appropriate  PSAP  and  for  determination 
of  the  sender’s  location  by  the  PSAP. 

The  record  developed  in  response  to  the 
Notice  indicates  that  it  is  technically 
feasible  to  route  text  messages 
originated  on  CMRS  mobile  switched 
networks  to  the  appropriate  PSAP  based 
on  the  cell  sector  from  which  the  text 
originated.  Therefore,  we  propose  to 
require  CMRS  providers  (and  their 
associated  text-to-911  vendors)  to  use 
cell  sector  location  to  route  911  text 
me.ssages  originated  on  their  networks 
to  the  appropriate  PSAP.  We  also  seek 
comment  on  any  technical  or 
informational  challenges  for  third  party 
interconnected  text  providers  with 
respect  to  determining  cajler  location 
ami  providing  the  appropriate  routing. 
We  do  not  propose  at  this  time  to 
require  provision  of  E911  Phase  II 
location  information  in  conjunction 
with  911  text  mes.sages,  although  we 
encourage  its  provision  where 
technically  feasible.  We  discuss  these 
proposals  in  greater  detail  below. 

a.  Routing  of  Text  Me.s.sages  to  the 
Appropriate  PSAP 

115.  Background.  While  the  Carrier- 
NENA-APCO  Agreemenf  does  not  speak 
specifically  to  routing  issues,  the 
signatory  providers  agreed  to  provide 
text-to-911  on  an  interim  “be.st-efforts” 
siirvice  subject  to  a  valid  PSAP  request. 
How'ever,  the  provision  of  text-to-911 
under  the  Carrier-NENA-APCO 
Agreement  is  limited  to  “the  capabilities 
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of  the  existing  SMS  service  offered  by  a 
participating  wireless  .service  provider 
on  the  home  wireless  network  to  which 
a  wireless  .subscriber  originates  an  SMS 
me.ssage.”  Many  commenters,  including 
public  safety  entities,  argue  that  any 
text-to-911  solution  must  be  capable  of 
routing  text  messages  to  the  appropriate 
PSAP  ba.sed  on  the  .sender’s  location. 
APCO  states  that  “any  solution  must 
provide  PSAP  call  routing  capability 
that  is  as  good  as  or  better  than  what  is 
being  deployed  today.”  BRETSA  and 
the  Colorado  9-1-1  Task  Force  agree 
that  “(tjhe  location  of  the  caller  mu.st  be 
available  for  the  purpo.ses  of  routing  the 
call  to  the  correct  PSAP.” 

116.  Focusing  on  SMS-to-911,  some  * 
CMRS  commenters  contend  that  there 
are  technical  difficulties  in  routing  SMS 
messages  to  the  correct  PSAP.  The 
Blooston  Rural  Carriers  claim  that 
“current  SMS  .standards  do  not  support 
automated  routing  to  the  PSAP  or 
automated  location  information.”  Sprint 
Nextel  states  that  “location  information 
is  not  included  with  SMS  text  mes.sages 
and  would  not  be  available  for  PSAP 
routing.”  4G  Americas  argues  that  “SMS 
*  *  *  provides  no  location 
information — not  even  a  cell  tower — so 
the  originating  network  may  not 
accurately  route  the  message  to  the 
correct  PSAP.  Becau.se  the  lack  of 
location  and  session  information,  false 
messages  can  be  easily  spoofed  *  *  * 
without  the  PSAP  detecting  the  spoof.” 

117.  However,  commenting  vendors 
counter  that  even  if  SMS  was  not 
initially  designed  to  support  automatic 
routing  to  PSAPs,  it  is  technologically 
feasible  to  add  the  capability  to  route 
SMS  text  messages  to  a  specific  PSAP 
based  on  the  sender’s  location. 

According  to  Intrado,  SMS  mes.sages  can 
be  routed  to  the  appropriate  PSAP  by 
adding  a  Text  Positioning  Center  (TPC) 
to  the  exi.sting  wireless  network.  Intrado 
.states  that  the  TPC  will  “function  like 

a  (Mobile  Position  Center]  as.s(K:iated 
with  wirele.ss  voice  calls”  and  that 
“[ujpon  a  mobile  device’s  initial  text-to- 
911,  the  TPC  will  determine  the 
appropriate  PSAP  to  which  to  route  the 
text  request  for  assistance.”  Intrado  also 
notes  that  the  “routing  determination 
will  be  based  upon  the  location  of  the 
cell  .sector  to  which  the  mobile  device 
is  connected.”  TCS  similarly  states  that 
SMS  messages  can  bo  routed  to  the 
appropriate  PSAP  “(bjy  combining 
existing  location  technologies  with 
exi.sting  SMS  protocol  capabilities.”  The 
VON  Coalition  also  notes  routing 
challenges  for  third-party  over-the-top 
application  providers,  which  may  not 
have  direct  acce.ss  to  caller  location. 

118.  Di.scussion.  Verizon  and  TCS 
have  indicated  that  they  will  u.se  coarse 


location  as  the  basis  for  PSAP  routing 
determination  in  their  deployment  of 
text-to-911.  Moreover,  according  to  the 
Tennessee  Emergency  Communications 
Board  (TECB),  “(tlhe  TECB  would  not 
have  agreed  to  host  the  pilot  (with 
AT&T)  had  it  not  included  the 
capability  for  location  information  to 
travel  with  the  text.  The  Tennessee  pilot 
will  include  a  texting  solution  that 
includes  rough  location  information.” 
The  coarse  or  rough  location 
information  as  referred  to  by  Verizon 
and  TECB  is  the  equivalent  to  the 
location  of  the  cell  sector  from  which 
the  wireless  911  call  is  made — or 
generally  E911  Phase  I  information 
‘under  the  Commission’s  E911  rules. 
Given  the  apparent  technical  feasibility 
of  cell  .sector  location  and  its  actual  use 
in  text-to-911  trials  to  date,  we  propose 
that  (’MRS  providers  be  required  to 
route  text  messages  automatically  to  the 
appropriate  PSAP  based  on  the  cell 
sector  to  which  the  mobile  device  is 
connected.  We  also  propose  to  define 
the  “appropriate”  PSAP  presumptively 
for  text-to-91 1  routing  purpo.ses  to  be 
the  same  PSAP  that  would  receive  911 
voice  calls  from  the  same  cell  sector. 
However,  we  recognize  that  in  some 
instances,  state  or  local  91 1  authorities 
may  wish  to  have  text  messages  routed 
to  a  different  PSAP  from  the  one  that 
receives  91 1  voice  calls  from  the  same 
location  (e.g.,  to  have  all  911  texts 
within  a  state  or  region  routed  to  a 
single  central  PSAP  rather  than  to 
individual  local  PSAPs).  Therefore,  we 
propose  to  allow  designation  of  an 
alternative  PSAP  for  routing  purposes 
based  on  notification  by  the  responsible 
state  or  local  911  authority.  We  seek 
comment  on  these  proposals.  We  also 
seek  comment  on  whether  there  are  any 
technical  obstacles  or  cost  factors  that 
could  make  it  more  difficult  for  some 
CMRS  providers,  such  as  small  or  rural 
carriers,  to  support  automated  routing  of 
text  messages  to  the  appropriate  PSAP. 

119.  We  also  .seek  comment  on 
specific  technical  or  informational 
challenges  that  third-party  over-the-top 
messaging  applications  providers  may 
face  with  respec;t  to  assessing  caller 
location  and  the  a.s.sociated  P.SAF’. 

Apple,  for  example,  .suggests  that  text- 
to-911  obligations  should  only  attach  for 
third-party  text  messaging  applications 
where  the  aj)plication.s  is  in.stalled  on  a 
phone  that  meets  the  Commission’s 
location  accuracy  requirements.  Will 
this  be  sufficient  to  enable  such 
applications  to  accurately  route  a  911 
call  to  the  appropriate  P.SAP?  Are  there 
other  agreements  or  protocols  that 
would  be  necessary  between  the  third- 
party  application  provider  and  the 


underlying  carrier  to  ensure  appropriate 
routing?  What  would  these  entail? 

1 20.  Several  commenters  noted  that 
spoofing  could  compromise  the 
accuracy  of  location-based  routing  of 
SMS  text  mes.sages  to  PSAPs.  We  note, 
however,  that  the  propo.sed  sy.stem.s  u.se 
.systems  not  under  the  control  of  the 
caller  to  query  for  cell  tower  location. 
SMS  messaging  uses  the  same 
mechanism  as  calls  to  provide  the 
originating  number  to  the  network,  and 
thus,  there  is  no  unique  attribute  of  text 
messaging  that  leaves  it  open  to 
spoofing.  We  also  note  that  the  potential 
for  spoofing  already  exists  for  VoIP  calls 
to  911.  As  Vermont  indicates  with 
regard  to  its  text-to-911  trial,  “there  is 
nothing  about  this  new  technology  that 
is  any  more  likely  to  result  in  ‘spoof 
contacts  than  what  we  already  deal  with 
on  the  voice  side  of  the  .system.” 
Accordingly,  we  seek  comment  on 
whether  the  potential  for  spoofing  text 
mes.sages  is  any  greater  than  the 
potential  for  spoofing  VoIP  calls.  Are 
there  any  actions  that  the  Commission 
could  take  to  minimize  the  risk  of  text- 
hased  spoofing? 

b.  911  Location  Accuracy  Requirements 

121.  Background.  In  the  Notice,  the 
C’.ommission  noted  that  some  parties 
had  expressed  concerns  about  the 
inability  of  SMS  to  provide  the  sender’s 
precise  location.  The  Commission 
sought  comment  on  ways  to  overcome 
this  limitation.  Specifically,  the  Notice 
asked  whether  it  is  technologically 
feasible  for  the  recipient  of  an 
emergency  SMS  text  message  to  query 
for  the  texting  party’s  location  using  the 
phone  number  provided  The  Carrier- 
NENA-APCO  Agreement  does  not 
specifically  address  location  accura(;y 
i.ssues.  However,  the  Carrier-NENA- 
APCO  Agreement  does  limit  the 
provision  of  text-to-911  to  “the 
capabilities  of  the  existing  SMS  service 
offered  by  a  participating  wireless 
service  provider  on  the  home  wireless 
network  to  which  a  wireless  subscriber 
originates  an  SMS  mes.sage.” 

122.  Commenters  indicate  that,  while 
it  is  feasible  to  use  cell  sector  location 
to  route  emergency  texts  to  the 
appropriate  PSAP,  it  may  be  more 
difficult  for  CMR.S  providers  to  provide 
more  precise  location  information  in 
connection  with  text  messages.  Neustar 
notes  that  “some  wireless  operators  use 
network  ba.sed  location  determination 
mechanisms  that  depend  on  the  handset 
being  in  a  voice  call  to  receive  enough 
measurement  data  to  determine  the 
location  of  the  caller  accurately.  Such 
networks  could  not  be  expected  to 
respond  with  high  resolution  location 
information  for  texters.  This  will  be  true 
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for  any  SMS  to  91 1  solution.”  On  the 
other  hand,  TCS  indicates  that  its 
system  would  use  “the  same  location 
technologies  and  strategies  used  today 
for  9-1-1  voice  calls  to  both  route  the 
text  me.ssage  to  the  appropriate  PSAP, 
and  for  delivering  a  more  precise 
location  of  the  .sender  to  P.SAP 
personnel."  TCS  notes,  however,  that 
“the  carrier’s  9-1-1  location  platform 
may  not  be  able  to  provide  location 
outside  of  a  9-1-1  voice  call”  and  that 
“coar.se  [location)  niay  be  the  only 
available  location  for  initial  service 
launch.”  The  VTIN  Coalition  expresses 
similar  concerns  with  respect  to 
providers  of  "over-the-top”  text 
messaging  applications  in  terms  of  their 
inability  to  access  u.ser  location 
information. 

123.  Discussion.  The  record  in  this 
proceeding  indicates  that  providing 
precise  location  information  in 
connet;tion  w'ith  text  messages  is 
technically  feasible  but  could  involve 
significant  changes  and  upgrades  to 
existing  SMS-ba.sed  text  networks.  We 
are  therefore  concerned  that  it  coidd 
initially  be  overly  burdensome  to 
recpiire  CMRS  providers  to  comply  with 
the  Commission’s  Pha.se  II  K911  location 
accuracy  rules  when  transmitting  text 
messages  to  911.  While  we  recognize  the 
im|)ortance  of  providing  precise 
location  information  to  P.SAPs,  we 
believ«!  that  the  benefits  of  enabling 
consumtirs,  particularly  consumers  with 
hearing  and  speech  disabilities,  to  send 
SMS-based  or  non-SMS-based  text 
me.ssages  to  91 1  outweigh  the 
di.sadvantages  of  being  unable  to 
provide  precise  location  information. 
Accordingly,  we  propose  that  the 
(k)mmi.ssion’s  Phase  11  E911  location 
accuracy  recpiirements  not  apply  to  the 
initial  implementation  of  text-to-911. 
Nevertheless,  we  encourage  the 
voluntary  development  of  automatic 
location  .solutions  for  lexl-to-911  that 
provide  at  lea.st  the  same  capability  as 
Phase  II  location  information  for  voice 
calls  to  91 1,  even  if  the  location  solution 
does  not  u.se  the  same  underlying 
location  infrastructure.  For  example, 
mes.saging  applications  could  transmit 
location  information  that  is  available  on 
handsets  using  the  data  channel. 

Further,  applications  that  u.se  IP-based 
message  delivery  may  also  be  able  to 
include  location  information  obtained 
via  a  mobile  device  API  along  with  the 
text  m(!ssage.  We  also  seek  comment  on 
whether  operating  .system  vendors  or 
CMRS  providers  can  facilitate  the 
delivery  of  more  preci.se  location  for 
interconnected  text  providers.  Are  there 
any  other  factors  that  the  Commission 
should  consider  in  regard  to  location 


delivery  for  interconnected  text 
providers? 

c.  Roaming 

124.  Background.  Roaming  enables 
wireless  consumers  to  use  mobile 
devices  outside  the  geographical 
coverage  area  provided  by  their  home 
network  operator.  In  the  Notice,  the 
Commission  asked  whether  it  is 
technically  feasible  to  determine  the 
originating  location  of  an  emergency 
text  message  in  all  situations  or  whether 
it  is  feasible  only  in  situations  where  the 
customer  is  not  roaming.  As  noted 
above,  the  (iarrier-NENA-APCO 
Agreement  does  not  provide  text-to-911 
capability  to  wireless  subscribers 
roaming  outside  of  a  subscriber’s  home 
wireless  network.  Because  .sending  and 
receiving  texts  while  roaming  involves 
two  networks,  the  consumer’s  home 
network  and  the  visited  roaming 
network,  roaming  may  create  issues  for 
text-to-911  because!  of  the  greater 
technical  complexity  of  routing  the 
message  to  the  correct  PSAP  based  on 
the  con.sumer’s  location.  In  the  non¬ 
emergency  context,  when  a  wireless 
consumer  sends  an  SMS  nnissage  while 
roaming  on  a  visited  network,  the 
visited  network  passes  the  text  message 
via  designated  signaling  links  to  the 
u.ser’s  home  network,  which  in  turn 
sends  the  text  message  to  its  final 
destination. 

125.  Several  comnienters  address  text- 
to-911  in  the  context  of  roaming 
custoniers.  In  considering  vendor 
proposals  for  text-to-91 1  solutions, 
NFiNA  contends  that  applicable  location 
requirements  must  be  met  regardless  of 
whether  a  consumer  initiates  or 
continues  a  text-to-911  string  through 
the  consum(!r’s  home  network  or  a 
roaming  partner.  Similarly,  AP(;0 
argues  that  when  a  device  roams  to  a 
visited  network,  911  text  messages  must 
be  caj)able  of  remaining  connected  with 
not  only  the  PSAP,  but  also  the  spec:ific 
call  taker.  T-Mobile  voices  a  number  of 
concerns  about  roaming,  stating  that 
“SM.S-lo-911  does  not  work  when 
roaming.”  T-Mobile  further  notes  that 
“SM.S  for  a  T-Mohile  custonuir  roaming 
on  another  f:arrier  s  network  remains 
supported  by  T-Mobile’s  network  and 
mes.saging  infrastructure,  rather  than  by 
the  carrier  providing  roaming.  However, 
T-Mobile  will  not  have  location 
information  when  its  .sub.scriber  is 
roaming,  and  thus  can  neither 
determine  whether  a  roaming  subscriber 
is  in  an  area  tliat  supports  texl-to-911 
nor  route  the  911  text  to  the  appropriate 
PSAP.”  U.S.  Cellular  stresses  “the  need 
for  the  FNPRM  to  include  a  discussion 
regarding  the  n(!ed  for  requirements  to 
address  customers  sending  texts  to  91 J 


while  roaming  outside  of  their  carrier’s 
network  and  for  the  resulting  need  to 
address  interoperability  acrf)ss  carrier 
networks.”  Finally,  Sprint  Nexlel  urges 
the  Commission  to  refer  technical 
considerations  like  roaming  to  technical 
working  groups  and  standard.s-.setting 
bodies  for  further  discussion. 

126.  Discussion.  VVe  agree  with  NENA 
and  APCf)  that  it  is  critical  for 
consumers  who  are  roaming  to  have  the 
ability  to  text-to-911  during  an 
emergency,  and  we  further  note  that 
current  voluntary  measures  do  not 
provide  for  text-to-911  service  w'hile  a 
sub.scriber  is  roaming.  Accordingly,  we 
seek  comment  on  whether  both  the 
home  and  visited  network  operators 
must  cooperate  to  support  the  delivery 
of  the  text  to  the  appropriate  PSAP 
.serving  the  .sender’s  location  when  a 
consumer  sends  a  text  me.s.sage  to  911 
while  roaming.  VVe  al.so  seek  comment 
on  I’-Mobile’s  as.sertion  that  its  network 
is  unable  to  collect  location  information 
on  a  roaming  subscriber  and  is  thus, 
technically  limited  from  providing  text- 
to-91  1  for  roaming  subscribers.  Could 
the  visited  network  intercept  text-to-911 
mes.sages  and  determine  the  mobile 
device  location?  What  technical  and 
et;onomic  obstacles  need  to  be 
addro.ssed  in  order  to  prov'ide  lext-to- 
91 1  service  to  consunuirs?  How  can 
these  obstacles  be  overcome?  We  also 
seek  comment  on  whether  the  same 
approach  should  apply  to  international 
roainers  while  they  are  located  in  the 
United  States. 

11.  PSAP  Options  for  Receiving  Text-to- 
911 

1 27.  There  appears  to  be  general 
agreement  that  the  N(’i911  architecture 
offers  an  IP  standards-based  interface 
protocol  that  supports  the  delivery  of 
text  messages,  regardhiss  of  the 
technology  used  by  the  mobile  device. 
While  some  PSAPs  are  currently 
NC91 1-capable,  or  .soon  will  be,  many 
other  PSAPs  will  not  be  NG91 1-capable 
for  an  extended  period  of  time,  limiting 
their  options  for  handling  text  me.s.sages 
in  the  interim.  Thus,  in  order  to 
implement  text-to-9Tl,  particularly  on  a 
nationwide  basis,  the  (Commission  must 
take  the  disparate  capabilities  of  PSAPs 
into  account.  Accordingly,  we  propose  a 
set  of  near-term  options  that  would 
enable  all  PSAPs  to  accept  text  mes.sages 
transmitted  by  CMR.S  or  interconnected 
text  providers,  regardless  of  whether  the 
PSAPs  are  NG91 1-capable.  This 
proposed  approach  provides  non- 
NG91 1-capable  PSAPs  with  the 
flexibility  to  handle  text  me.ssages  in  the 
near  term  without  requiring  PSAPs  to 
fund  significant  upfront  investments  or 
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upgrades.  We  seek  comment  on  each 
option  and  the  proposal  as  a  whole. 

a.  NC9 11 -Capable  PSAPs 

128.  We  propose  that  text-to-911 
service  providers  deliver  text  messages 
to  NG911-capable  PSAPs  using  a 
standardized  NG911  protocol,  such  as 
the  NENA  i3  protocol.  This  will  ensure 
a  consistent  format  for  delivery  of  text 
messages  to  all  NG91 1-capable  PSAPs. 
We  seek  comment  on  this  propo.sal. 
Should  the  current  NENA  i3  protocol  be 
the  single  protocol  used  for  delivery  of 
all  text  mes.sages  to  NG91 1-capable 
PSAPs?  How  should  we  account  for 
future  releases  of  NENA  i3  that  may 
support  additional  protoc;ol  interfaces? 

b.  Non-NG911 -Capable  PSAPs 

129.  For  non-NG91 1-capable  PSAPs, 
seyeral  technical  options  are  ayailable 
that  could  be  used  for  receipt  of  text 
messages.  For  its  part,  the  Carrier- 
NENA-APCO  Agreement  allows  PSAPs 
to  “selec:t  the  format  for  how  messages 
are  to  be  deliyered.”  We  propose  that 
non-NG91 1-capable  P.SAPs  be  allowed 
to  choose  among  seyeral  options,  and  to 
designate  a  preferred  option  and  one  or 
more  fallback  options. 

(i)  Web  Browser 

130.  Under  this  option,  a  PSAP  would 
receive  text  messages  via  a  web  browser 
installed  in  the  PSAP  (typically  at  one 
or  more  terminals  used  by  PSAP  call- 
takers)  and  connected  to  a  third-party 
service  provider.  Verizon  Wireless  and 
TCS  have  stated  that  with  respect  to 
Verizon’s  roll-out  of  text-to-911,  they 
will  offer  PSAPs  the  ability  to  receive 
text  messages  using  the  web  browser 
approach.  TCS  states  that  it  has 
“demonstrated  a  D-IP  SMS  client 
application  that  runs  in  a  web  browser 
and  gives  a  PSAP  call-taker  who  has 
connectivity  to  the  IP-messaging 
network  the  ability  to  receive,  view,  and 
respond  to  the  ,SMS  ?)-l-l  call,”  This 
approach  will  require  the  PSAP  to  have 
Internet  connectivity,  but  not  full 
NC911  capability. 

131.  We  seek  comment  on  t+ie  web 
browser  approach.  Because  many  PSAPs 
already  have  Internet  connectivity  even 
if  they  are  not  NG911 -capable,  we 
believe  that  this  approach  would  offer 
PSAPs  a  cost-effective  alternative  for 
receiving  text  messages  without  having 
to  upgrade  to  NC911.  We  seek  comment 
on  what  co.sts,  other  than  Internet 
access,  a  PSAP  would  have  to  incur 
when  implementing  a  web  browser 
solution.  For  example,  T-Mobile 
contends  that  TCS’  web  brows<!r 
application  wo\ild  require  PSAPs  to 
upgrade  tluiir  CPE.  Is  this  accurate,  and 


if  so,  what  would  the  nature  and  cost  of 
the  required  upgrade? 

132.  We  also  seek  comment  on  how 
the  web  browser  option  should  be 
implemented  in  a  multi-party 
environment  where  multiple  web 
browser  options  and  applications  may 
be  available  to  both  PSAPs  and  text-to- 
911  .service  providers.  For  example,  it  is 
possible  that  individual  text-to-911 
.service  providers  could  offer  different 
web  browser  ap[)lications  to  the  same 
PSAF^,  requiring  the  PSAP  to  either 
support  all  of  tbe  offered  applications  or 
to  request  that  the  providers  u.se  a 
common  application.  Alternatively, 
neighboring  PSAPs  could  select 
different  web  browser  applications  from 
one  another,  requiring  a  text-to-911 
service  provider  .serving  both  PSAPs  to 
support  multiple  applications  or  to 
request  that  the  PSAPs  choose  a 
common  application. 

133.  As  a  practical  matter,  we  cjxpect 
that  many  of  these  issues  can  lx; 
resolved  through  development  by 
vendors  of  standards-based 
interoperable  web  applications  that 
enable  CMRS  providers,  interconnected 
text  providers,  and  PSAPs  to  choose 
single-source  .solutions  rather  than 
having  to  support  multiple  solutions. 
Nevertheless,  we  seek  comment  on  how 
such  issues  should  be  resolved  where 
CMRS  providers,  interconnected  text 
providers,  and  PSAPs  cannot  agree  on  a 
common  web  browser  solution. 
Specifically,  if  the  PSAP  chooses  to 
rec:eive  text  messages  via  web-based 
delivery,  under  what  circumstances 
should  CMRS  or  interconnected  text 
providers  be  obligated  to  accommodate 
tbe  PSAP’s  choice  of  web  browser 
application?  If  the  PSAP  uses  a  .service 
provider  (“text  service  provider”)  to 
render  text  messages  to  a  web  browser, 
as  appears  likely  ba.sed  on  the  .service 
trials,  a  problem  would  arise  only  if  two 
CMRS  or  third-party  text  providers  u.se 
different  service  providers  on  their  end 
to  route  text-to-911  messages.  In  that 
.scenario,  we  proposed  to  allow  the 
PSAP  to  designate  its  text  service 
provider  as  the  recipient  of  text 
messages  under  two  conditions.  First, 
the  PSAP  text  .service  provider  must 
accept  text  messages  using  industry- 
standard  protocols,  such  as  the  NENA  i3 
standard.  Second,  the  PSAP  text  service 
provider  must  not  charge  the  CMRS  or 
interconnected  text  provider  a  fee  for 
delivering  such  messages.  Wo  .seek 
comment  on  this  proposal. 

(ii)  Text-to-Voice  Ciateway  ("ent(!rs 

134.  Under  this  option,  a  P.SAP  would 
receive  text  messages  via  a  gateway 
center  where  emergency-trained 
telecommunicators  would  translate 


between  text  and  voice.  The  gateway 
center  would  operate  in  a  manner 
similar  to  a  telematics  call  center  of  the 
kind  that  telematics  providers  such  as 
fln.Star  use  to  handle  emergency  calls 
from  their  sub.scribers  and  transmit  such 
calls  to  911.  Telematics  providers  u.se 
cell-site  location  to  determine  the 
caller’s  location,  match  the  location  to 
the  a.ssociated  P.SAP,  and  then  use  V'oIP- 
ba.sed  routing  to  connect  with  the  PSAP 
over  its  91 1  trunks.  Intrado  has 
proposed  a  similar  .solution  for  delivery 
of  text  messages  through  a  gateway. 

135.  Some  commenters  express 
concerns  about  implementing  a  gateway 
approach.  T-Mobile  notes  that  “a 
national  SMS  relay  center  does  not  exist 
today,  and  would  have  to  be  created  and 
binded,  which  also  cannot  be 
accomplished  rapidly.”  Sprint  submits 
that  Intrado’s  proposal  “would  require 
the  installation  of  extensive 
infrastructure  to  adapt  wireless 
networks  to  the  solution.  Whether  this 
proposal  could  ultimately  be  successful 
nationwide  as  an  interim  text-to-911 
solution  cannot  be  gauged,  since  testing 
has  been  very  limited  to  date.” 

136.  We  seek  comment  on  the 
feasibility  of  establishing  one  or  more 
gateway  centers  for  translation  and 
transmis.sion  of  text  messages  to  P.SAPs. 
What  are  the  potential  costs  of 
implementing, this  approach,  and  how 
would  such  costs  be  allocated?  Are 
('MRS.  providers  or  vendors  offering 
text-to-911  services  likely  to  develop 
and  offer  a  gateway  option  to  non- 
N(j91  1-capable  PSAPs?  Are  non-NG911- 
capable  PSAPs  likely  to  choose  this 
option  over  the  web  browser  or  'ITY- 
ba.sed  delivery  options  if  it  is  available? 

137.  We  also  seek  comment  on  how 
best  to  ensure  that  text-to-voice 
translation  offered  as  part  of  the  gateway 
option  does  not  lead  to  harmful  delays 
in  communication  between  the  sender 
and  the  PSAP.  We  anticipate  that  with 
proper  certification  and  training, 
telecommunicators  will  be  able  to 
handle  these  responsibilities  efficiently 
and  professionally  with  a  minimum  of 
delay.  We  also  anticipate  that  as  an 
increasing  number  of  PSAPs  become 
capable  of  accepting  IP-based  text,  the 
number  of  911  text  mes.sages  that  will 
require  text-to-voice  translation  will 
decrease,  though  text-to-voice  or  text-to- 
TTY  (see  below)  may  continue  to  be 
nece,s.sary  until  all  P.SAPs  have  been 
upgraded. 

(iii)  Text-to-TTY  Translation 

138.  Under  this  option,  text  messages 
would  be  converted  into  'rFY  calls  that 
the  P.SAP  would  receive  over  its  existing 
T'l’Y  facilities.  Since  all  P.SAPs  already 
have  TTY  capability,  this  is  potentially 
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a  ver\'  low-cost  solution  that  can  be 
deployed  relatively  quickly.  Moreover, 
this  solution  supports  direct 
communication  between  the  sender  and 
the  PSAP. 

139.  A  number  of  commenters  express 
support  for  this  option.  Neu.star 
contends  that  using  'ITY  to  transmit 
SMS-originatttd  text  messages  is  a  viable 
interim  solution  that  could  “bridge  the 
gap”  before  and  during  the  transition  to 
NG911.  Neustar  notes  that  “almost  all 
mobile  phones  are  SMS  c;apable  but 
cannot  do  'Pl'Y  and  almost  all  PSAPs 
[are]  TTY  capable  but  cannot  handle 
SMS.”  Neustar  further  asserts  that  this 
option  could  be  implemented  at 
minimal  cost  becau.se  “carriers  would 
only  need  to  make  small  investments  in 
providing  cell  ID  query  met;hanisms 
where  they  are  not  already  deployed  for 
itinerate  use,  and  PSAPs  should  be  able 
to  handle  text-to-91 1  using  their  existing 
3TY  equipment.”  Verizon  Wireless  and 
TCS  have  .stated  that  they  intend  to 
permit  PSAPs  that  lack  Internet 
connectivity  to  receive  text  messages 
using  this  approach. 

140.  On  trie  other  hand,  some 
c:ommenters  state  that  TTY  is  an 
outdated  technology  that  could  be 
susceptible  to  errors  in  an  automated 
text-to-lTY  translation  process. 

Mobile  states  that  TTYs  “are  not  sized 
for  general  public  use”  and  “present 
their  own  technical  problems.”  T- 
Mobile  akso  contends  that  investment  in 
TTYs  would  be  a  dead  end  investment, 
that  'FTYs  are  asynchronous  and  use 
Baudot  tones,  and  that  the  half-duplex 
nature  of 'ITYs  can  lead  to  m«;ssages 
being  garbled  if  the  texting  party  and 
PSAP  call  taker  send  mes.sages  over  the 
top  of  one  another.  INdigital  submits 
that  “using  the  'ITY  protocol  with  a  1% 
total  character  error  rate  *  *  *  imposes 
a  technical  requirement  that  is  nearly 
impossible  to  meet.”  T-Mobile  asserts 
that  “many  PSAPs  have  a  limited 
number  of 'TTY-equipped  answering 
stations  [and  that]  the  capital 
investment  required  to  handle  the  much 
larger  volume  of  messages  that  would 
result  from  a  general  public  SMS-to-911 
system  could  be  substantial  for  cash- 
strapped  PSAPs.”  APCX)  adds  that 
PSAPs  “us|ingl  standalone  TTY  devices 
*  *  *  will  face  additional  challenges  if 
the  volume  of  calls  to  these  legacy 
devices  increasels)  dramatically.” 

141.  We  seek  comment  on  the 
feasibility  and  potential  costs  and 
benefits  of  making  the  text-to-'FTY 
ajjproach  available  as  a  text  delivery 
option  for  CMRS  providers, 
interconnected  text  providers,  and 
PSAPs.  Given  the  age  and  technical 
limitations  of  the  PSAPs’  existing  'ITY 
equipment,  are  P.SAPs  capable  of 


handling  a  volume  of  text  messages 
transmitted  over  TTY  from  the  general 
public  that  could  be  much  larger  than 
the  low  current  volume  of  TTY  911 
traffic?  Gould  the  technical  problems 
associated  with  ITYs  result  in 
translation  errors?  Are  there  measures 
that  could  lie  taken  to  improve  the 
capacity  and  reliability  ol  TTY 
equipment  to  handle  texl-to-911?  Are 
larger  PSAPs  likely  to  make  u.se  of  TTYs 
to  receive  text-to-91 1  messages, 
compared  to  the  other  options  discu.ssed 
earlier?  Do  most  PSAPs  have  stand¬ 
alone  TFY  devices  or  are  these  more 
likely  to  be  built  into  the  call  taker 
equipment  and  would  thus  be  able  to 
handle  a  larger  text  volume? 

(iv)  State/Kegional  Approach 

142.  Under  this  option,  a  .state  or 
regional  911  authority  could  designate  a 
NG91 1 -capable  P.SAP  to  receive  and 
aggregate  9 1 1  text  mes.sages  over  a  large 
region  served  by  multiple  non-NG911- 
capable  PSAPs,  such  as  a  county,  a 
multi-county  region,  or  an  entire  state. 
'Fhe  NG9 11 -capable  P.SAP  would 
exchange  text  messages  with  the  caller 
and  then  communicate  by  voice  with 
the  non-text-capable  PSAP  that  serv(;s 
the  caller’s  location.  'Fhis  approach  is 
being  applied  in  the  Black  Hawk 
Gounty,  Iowa  text-to-91 1  trial,  where  the 
Black  Hawk  Gounty  PSAP  accepts  text 
messages  from  any  i-Wireless  user 
located  in  the  state,  thus  acting  as  a 
gateway  for  other  PSAPs  in  the  .state. 

143.  We  .seek  comment  on  this 
approach.  In  general,  allowing  91 1 
authorities  to  aggregate.handling  of  text 
messages  through  a  single  P.SAP  on  a 
.statewide  or  regional  basis  could 
accelerate  the  availability  of  text-to-91 1 
and  lead  to  co.st  .savings  in  its 
implementation.  This  approach  would 
also  minimize  the  operational  and 
technologii;al  impact  of  text-to-91 1  for 
non-text-capable  P.SAPs.  However, 
relaying  text  messages  from  the 
designated  PSAP  to  other  PSAPs  in  the 
state  or  region  could  lead  to  delay  in 
responding  to  emergency  text  as 
compared  to  emergency  voice  calls.  We 
seek  comment  on  what  measures,  if  any, 
could  reduce  the  risk  of  such  delay. 

c.  Notification  of  P.SAP  Acceptance  and 
Delivery  Method 

144.  In  order  for  GMR.S  and 
interconnect<!d  text  providers  to  deliver 
and  PSAPs  to  receive  emergency  texts 
under  the  framework  proposed  in  this 
Further  Notice,  a  mechanism  will  be 
needed  for  each  PSAP  to  notify 
providers  (or  their  text-to-91 1  vendors) 
that  it  is  prepared  to  accept  text 
messages  and  indicating  the  deliverv 
option  it  has  chosen.  In  the  Notice,  the 


Gommission  sought  comment  on  the 
possibility  of  developing  a  centralized 
routing  database  or  databases  that 
would  identify  which  PSAPs  are 
accepting  text-to-91 1  messages  and  the 
routing  a  delivery  method  .selected  by 
each  PSAP.  The  Carrier-NENA-APCO 
Agreement  does  not  specify  a  specific 
notification  procedure;  however,  it 
defines  a  “valid  request”  for  text-to-91 1 
service  as  one  in  which  “the  requesting 
P.SAP  represents  that  it  is  technically 
ready  to  receive  911  text  messages  in  the 
format  requested,”  and  “the  appropriate 
loi;al  or  State  91 1  service  governing 
authority  has  specifically  authorized  the 
P.SAP  to  accept  and,  by  extension,  the 
signatory  .service  provider  to  provide, 
text-to-91 1  service  (and  such 
authorization  is  not  subject  to  dispute).” 

145.  In  its  comments.  Bandwidth.com 
propo.se.s  a  gateway  architecture  that 
includes  a  database  of  all  PSAPs  with 
their  preferences  for  handling  text 
messages.  This  approach  would 
arguably  have  efficiency  advantages 
because  it  would  enable  PSAPs  to 
provide  notification  regarding  text 
delivery  only  once  to  all  parties,  rather 
than  having  to  inform  every  wireless 
carrier  or  systems  service  provider 
individually.  It  would  also  enable 
providers  of  text-to-91 1  routing  services 
to  coordinate  their  databases  for  the 
routing  of  text  messages.  We  seek 
comment  on  the  feasibility  and  cost  of 
implementing  a  gateway  architecture  or 
databa.se  mechanism.  If  such 
coordination  is  desirable,  how  can  it  be 
encouraged  or  facilitated?  What  entity 
should  t)perate  the  database?  How 
should  PSAPs  declare  their  preferences? 
Can  the  registry  of  preferences  be 
implemented  as  an  extension  of  the 
Commission’s  PSAP  database?  Should 
there  be  a  default  preference  to  ensure 
that  P.SAPs  that  do  not  declare  their  text 
delivery  option  by  a  certain  date  are 
then  assumed  to  prefer  text-to-'Fl’Y 
delivery,  since  that  option  .should  be 
available  without  further  PSAP  action? 
What  constitutes  a  valid  notification? 
The  Carrier-NENA-APCO  Agreement 
requires  an  appropriate  local  or  State 
91 1  service  governing  authority  to 
specifically  authorize  a  P.SAP  to  accept 
text-to-911.  .Should  this  be  a 
retpiirement  for  a  valid  notification? 

14H.  We  seek  comment  on  the 
feasibility  and  cost  of  implementing 
Bandwidth. corn’s  proposal  or  a  similar 
gateway  architecture  or  database 
mechanism.  This  approach  would 
arguably  have  efficiency  advantages 
because  it  would  enable  P.SAPs  to 
provide  notification  regarding  text 
delivery  only  once  to  all  parties,  rather 
than  having  to  inform  every  CMRS 
provider  or  sy.stems  .service  provider 
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individually.  It  w'ould  *ils()  onahle 
providers  of  fext-to-Ull  routing  services 
to  coordinate  their  databastrs  for  routing 
text  messages,  via  the  liCRF.  If  such 
coordination  is  tlosirable,  how  can  it  he 
encouraged  or  facilitated?  How  should 
PSAPs  declare  their  preferences? 

Should  there  he  a  default  preference  to 
ensure  that  PSAPs  that  do  not  declare 
their  text  delivery  o])tion  by  a  certain 
date  are  assumed  to  prefer  text-to-TTY 
delivery,  since  that  option  should  be 
available  without  further  PSAP  action? 
Who  should  operate  such  a  database? 

Can  this  registry  of  preferences  be 
implemented  as  an  extension  of  the 
Commission  PSAP  database? 

12.  Cost  Recovery  and  Funding 

147.  While  we  seek  to  structure  our 
proposals  to  keep  text-to-91 1  costs  as 
low  as  po.ssible  for  both  text-to-91 1 
service  providers  and. PSAPs,  wo  seek 
comment  on  whether  there  are 
additional  actions  that  the  Commission 
could  take  to  enable  text-to-91 1  service 
providers  and  PSAPs  to  recover  their 
costs.  We  note  that  under  the  Carrier- 
NENA-APtiO  Agreement,  signatory 
providers  agreed  to  provide  text-to-91 1 
“independent  of  their  ability  to  recover 
these  associated  c;o.sts  from  state  or  local 
governments.”  At  the  same  time,  the 
Carrier-NENA-APCO  Agreement 
requires  that  “incremental  costs  for 
delivery  of  text  messages  (e.g.  additional 
trunk  groups  to  the  P.SAP’s  premises 
required  to  support  TTY  delivery)  will 
be  the  responsibility  of  the  PSAP,  as 
determined  by  individual  analysis." 

a.  Text  Messaging  J’roviders 

148.  Background.  In  responsj;  to  the 
Notice,  a  number  of  (iMRS  commenters 
express  concerns  over  funding  t(!xt-to- 
911.  CTIA  states  that  “lalppropriate 
funding  is  a  significant  uncertainty 
given  the  considerable  resources  that 
would  be  needed  to  deploy  text-to-91 1 
capabilities  on  a  nationwide  basis.” 

RCA  notes  that  “icjoncern  for  adequate 
funding  of  future  911  systems  is 
widespread  and  the  increasing  burden 
on  wirele.ss  and  IP-based  providers  to 
maintain  the  911  system  moving 
forward  is  troubling.” 

149.  Vendors  contend  that  existing 
911  cost  allocation  mechanisms  can  be 
used  to  recover  the  cost  to  implement 
near-term  text-to-91 1  for  both  CMRS 
providers  and  P.SAPs.  Intrado  asserts 
that  the  cost  of  every  “functional 
element”  of  a  text-to-91 1  .solution  “can 
be  allocated  to  wireless  carrier  networks 
and  PSAPs  consistent  with  how  they  are 
assigned  today  under  the  Commission’s 
King  County  deman:ation  ruling.” 
Intrado  submits  that,  depending  on 
w'hich  “functional  elements”  P.SAPs 


choose  to  imjileinent  at  each  stage  of 
text-to-91 1.  “the  cost  allocations  can  be 
chang*!d  if  funding  considerations 
dictate.” 

l.'jO  Some  commenters  suggest  that 
existing  funding  mechanisms,  such  as 
TRS  and  the  Universal  Service  Fund 
(l).SF)  could  be  applied  to  recover  costs 
of  text-to-'tll  implementation.  Intrado 
contends  that  “the  FCC  can  and  should 
determine  that  SMS  is  eligible  for  TRS 
funding  to  the  same  extent  that  IP-Relay 
is  eligible  for  3’RS  funding.” 
Bandwidth.com  submits  that  “a  default 
destination  for  text  messages  that  do  not 
have  location  info  must  be  determined” 
and  contends  that  “lt]he  TRS/VRS  and 
IP  Relay  service  providers  jirovirle  an 
excellent  option  for  this  function  given 
their  existing  role  in  facilitating 
communications  between  deaf  or  hard- 
of-hearing  callers  and  PSAP  personnel.” 
NASNA  also  urges  the  Commi.ssion  to 
consider  “fu]se  of  the  Universal  Service 
Fund  to  assist  .States  and  regions  with 
the  costs  of  NCj91  1 .” 

l-ll.  Discussion.  We  believe  that 
existing  cost  recovery  mechanisms  are 
sufficient  to  support  implementation  of 
text-to-91 1  under  the  framework 
presented  in  this  Further  Notice. 
Generally,  CMRS  providers  recover  their 
911  implementation  costs  from  their 
subscriber  base.  Since  (>MR.S  providers 
already  support  SMS  and  other  texting 
applif;ations  in  their  networks,  and  have 
the  ability  to  recover  costs  of  tho.se 
applications  from  their  customers,  it 
appears  that  the  primary  additional  cost 
for  C;MR.S  providers  to  implement  text- 
to-91 1  will  be  to  establish  and  support 
the  specific  routing  and  relay  functions 
needed  to  transmit  emergency  text 
messages  to  P.SAPs.  Additionally,  under 
the  Garrier-NENA-AP(X)  Agreement,  the 
major  carriers  have  agreed  to  jirovide 
this  service  independent  of  cost 
recovery  from  state  or  loc:al 
governments.  3’he  record  indicates  that 
the  incremental  i:ost  would  be  in  the 
range  of  .S4  million  annually. 

152.  We  also  note  that  an  additional 
source  of  funding  to  reimburse  winiless 
t;arriers  for  tlunr  911  siirvice 
implementation  co.sts  can  lx;  found  in 
certain  cost  recovery  programs  th.it  have 
been  e.stablished  through  state 
legislation.  Most  .states  have  reported  to 
the  Commission  that  “they  used  the  fixis 
or  snrt:harge.s  that  they  collected  for 
911/E91 1  .service  solely  to  fund  the 
provision  oi  91l/E911  service.” 
Dependent  on  the  regulatory  mechanism 
set  forth  in  each  statute,  states  distribute 
funding  either  to  the  carriers  directly,  or 
to  a  designated  state  or  local  entity 
which  then  reimburses  carriers.  For 
example,  Alabama  provides  that  “20% 
of  the  service  charges  collected  are 


retained  by  the  (.States’  Wireless  9-1-11 
board  *  *  *  to  reimburse  w’ireless 
service  providers  for  Phase  I  and  11 
expenses.”  In  comparison,  Nebraska 
provides  that  from  its  91 1  fund 
“payments  are  also  made  directly  to 
wireless  carriers  for  co.sts  incurred  for 
the  provision  of  enhanced  wirele.ss  911 
.services.”  'Fhough  the  means  and  extent 
to  which  carriers  receive  state- 
firescribed  reimbursement  for  91 1 
implementation  costs  vary  from  .state  to 
state,  we  find  that  such  cost  recovery 
programs  are  an  available  and 
significant  source  of  funding  that  can 
facilitate  the  roll-out  of  text-to-91 1 
capability.  Moreover,  some  states  have 
started  to  apply  their  911  funding  to 
initiate  deployment  of  full  NG911 
capabilities. 

l.'i:!.  Additionally,  many  states  allow 
qualifications  for  cost  to  include  NG911- 
capable  components  for  which  GMRS 
providers  might  recover  their  outlays. 

For  example,  Verizon  and  Verizon 
Wirele.ss  note  that  “(mjany  slate  and 
local  governments  have  *  *  *  begun 
reconfiguring  their  funding  mechanisms 
to  facilitate  NG911  deployment.  We  find 
that  such  actions  could  provide  CMR.S 
providers  with  additional  funding 
ilexibility  to  develop  routing  and 
gateway  functions.  We  seek  comment  on 
this  view  and  request  that  commenters 
u])date  the  Commission  on  any  such 
efforts  that  are  underway. 

154.  We  also  seek  comment  on 
whether  IJSF  funding  could  play  a  role 
in  co.st  recovery,  particularly  for  low'- 
cost  text  to-911  options  such  as  the 
TTY-based  approach.  Could  using  these 
funding  mechanisms  expedite  text-to- 
91 1  implementation?  What 
modifications,  if  any,  would  the 
(kmimission  have  to  make  to  these 
funding  jirograms  to  achieve  those 
objectives?  In  commenting  on  these 
approaches,  commenters  should 
consider  the  Commission’s  recent 
amendment  of  its  universal  .service  rules 
to  specify  that  the  functionalities  of 
eligible  voice  telephony  services 
include,  among  other  things,  acce.ss  to 
91 1  and  E91 1  emergency  services  to  the 
extent  the  local  government  in  an 
eligible  carrier’s  .service  area  has 
inqdemented  911  or  E911  systems.  The 
Commission  noted  that  Eligible 
Telecommunications  Carriers  (ETCs) 
“will  be  re(]uired  to  comply  with  NG911 
rules  upon  implementation  by  state  and 
local  governments.” 

155.  Finally,  we  .seek  comment  on 
current  or  potential  approaches  that 
would  enable  third  party  interconnected 
text  |)roviders  to  receive  cost  recovery 
for  obligations  they  may  have  to  provide 
services  and  offerings  to  implement 
text-to-91 1  capabilities.  In  view  of  the 
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funding  mechanisms  in  several  states 
for  CMRS  providers  to  receive  cost 
recovery,  we  seek  comment  on  whether 
such  state  level  mechanisms  might 
currently  apply  to  enable 
interconnected  text  providers  to  receive 
cost  recovery  in  complying  with  text-to- 
911  obligations  proposed  in  this  Further 
Notice.  We  also  seek  comment  on 
whether  states  or  other  jurisdictions 
provide  or  plan  to  provide  cost  recovery 
mechanisms  that  could  apply  to 
interconnected  text  providers.  We  note 
that  under  our  proposed  framework,  the 
infrastructure  used  by  interconnected 
text  providers  would  be  similar  to  the 
infrastructure  used  by  CMRS  providers 
for  the  delivery  of  text  messages  to  a 
PSAP.  We  seek  comment  on  whether 
this  would  facilitate  extending  existing 
cost  recovery  mechanisms  on  CMRS 
providers  to  interconnected  text 
providers. 

b.  PSAPs 

15B.  Background.  A  number  of  public 
safety  commenters  express  concerns 
about  funding,  noting  that  many  PSAPs 
are  subjec:t  to  state  and  local  regulatory 
mandates  that  may  affect  their  ability  to 
fund  the  implementation  of  text-to-911 
service.  APCO  asserts  that  “(mlany 
PSAPs  are  mandated  to  answer  90%  of 
their  incoming  9-1-1  calls  in  10 
seconds  or  less  to  qualify  for  receipt  of 
wireless  surcharge  and  other  9-1-1 
funds."  APCO  further  contends  that  “lilt 
is  unlikely  that  these  *  *  *  mandates 
will  be  modified  to  ac;commodate  the 
additional  time  that  interim  solution 
based  text  calls  may  have  on  the  PSAP’s 
ability  to  meet  these  standards.”  APCO 
argues  that,  consequently, 
“im[)leinenting  SMS  text-to-9-1-1  may 
jeopardize  some  PSAPs  eligibility  for 
surcharge  funds.”  NATOA  concurs, 
stating  that  “localities  coidd  lo.se  vital 
911  fees  and  other  funding  in  the  event 
they  fail  to  meet  performance  mandates 
due  to  the  increa.sed  time  necessary  to 
handle  text-ba.sed  calls.”  Other 
commenters,  however,  assert  that  recent 
trials  have  not  sub.stantiated  the  alleged 
increase  in  call-taking  time  due  to  the 
characteristics  of  SMS  text. 

1.57.  Wireless  carrier  commenters  also 
que.stion  whether  PSAPs  have  the 
necessary  funding  to  support  the 
transition  to  text-to-911.  The  Blooston 
Rural  Carriers  argue  that  “at  this  point 
in  time  and  for  the  foreseeable  future,, 
PSAPs  are  simply  not  equippjKi  (and 
will  not  be  equipped)  to  proce.ss  SMS 
text-to-91 1  transmissions,  and  the  costs 
associated  with  the  PSAP  upgrades 
needed  to  achieve  this  capability  are  apt 
to  be  great.”  Verizon  and  Verizon 
Wirele.ss  assert  that  “many  PSAPs  will 
need  to  secure  funding  sources,  all  will 


need  time  to  upgrade  their  own 
networks  and  facilities  and  train 
personnel,  and  all  will  need  to  educate 
consumers  on  where  NG911  is  available. 

*  *  Verizon  and  Verizon  Wireless 
further  submit  that  “the  Commission 
should  avoid  mandates  for  short-term 
solutions  that  would  force  NG911  to 
compete  with  SMS-based  solutions  for 
PSAP  and  .service  provider  resources.” 

4G  Americas  cites  the  “jsjcarce  funding 
for  PSAP  NG911  upgrades  la)s  a  major 
concern”  and  argues  that  “jit)  would  do 
little  good  to  mandate  carrier  near-term 
deployment  of  technologies  that  would 
require  massive  investments  by  PSAPs 
or  require  a  complete  overhaul  of 
exi.sting  emergency  communications 
systems.” 

158.  In  view  of  perceived  funding 
difficulties,  both  public  .safety 
commenters  and  CMRS  providers 
advocate  a  regional  or  state-level 
approach  to  lower  costs  and  generate 
economies  of  scale  in  implementing 
near-term  text-lo-911  as  well  as 
facilitating  a  transition  to  NG911.  CTI'IA 
contends  that  “(a)  statewide  approach  to 
NG911  deployment  will  encourage 
wireless  service  providers  and  PSAPs  to 
coordinate  their  efforts  to  deploy 
requested  services  in  a  reasonable  and 
efficient  manner  and  mitigate  public 
confusion  regarding  the  capabilities 
available  to  a  local  PSAP.”  Verizon  and 
Verizon  Wireless  submit  that  “(a] 
.statewide  approach  provides  a  bright- 
line  mechanism  that  is  consi.stent  with 
funding  mechanisms,  which  are 
generally  governed  at  the  state  level 
*  *  Verizon  and  Verizon  Wireless 
refer  to  a  “current  trend  in  state 
governments  toward  greater  PSAP 
f:on.solidation  and  statewide 
coordination  of  NG911  efforts.”  King 
County  notes  that  “it  may  not  be 
feasible  to  fund  the  upgrades  necessary 
for  NG911  at  the  state’s  64  PSAPs”  and 
that  “Itjhe  State  E911  Office  and  the 
NG91 1  Subcommittee  have  developtul  a 
plan  for  the  centralization  of  equipment 
at  various  hubs  throughout  the  state  that 
will  serve  multiple  PSAPs  in  order  to 
reduce  equipment  upgrade  costs.” 
Verizon  and  Verizon  Wireless  remark 
that  “|i]t  is  not  nece.s.sary  that  every 
jurisdiction  within  a  .state  be  NG911 
capable  prior  to  a  service  provider's 
initiation  of  service  within  the  state.” 
K(JA  adds  that  “the  current  ec;onomic 
climate  and  need  for  financial  restraint 
make  con.solidation  of  PSAPs  an 
es.sential  part  of  the  transition  to 
NG911”  and  that  “jcjon.solidation  is  one 
of  the  mo.st  important  preliminary  steps 
on  the  path  to  widespread  NG91 1 
deployment.” 

159.  Further,  NENA  contends  that 
“Hit  will  prove  most  efficient  if  recpiests 


for  text  service  originate  from  these 
larger  units,  reducing  costs  for  both  the 
public  and  the  providers  called  upon  to 
provide  service.”  NENA  cautions, 
however,  “that  9-1-1  remains  *  *  *  (a 
local  service]  that,  in  many  states,  is 
provided  by  small  local  agencies  below 
the  county  level  with  little  or  no  higher 
level  coordination  or  oversight.”  “(T]o 
maintain  the  autonomy  to  which  9-1-1 
.  system  operators  have  become 
acciKStomed,”  NENA  suggests  that  the 
Commission  “refrain  from  mandating  a 
regional  or  state-wide  approach  to 
system  readiness  showings,  and  instead 
make  such  aggregated  showings 
optional,  at  the  election  of  the  states.” 

IBO.  Discussion.  PSAPs  generally  pay 
for  their  91 1  costs  from  state  and  local 
r(,*venues  generated  by  monthly  911  fees 
that  CMRS  providers  collect  from  their 
subscribers.  Wireless  carriers  argue  that 
cost  recovery  regulations  in  many 
jurisdictions  are  inadequate  to  meet 
PSAP  funding  needs  for  text-to-911. 
Verizon  and  Verizon  Wireless  note  that 
“[.sjome  jurisdictions  impose  significant 
restrictions  on  use  of  9li-related  fees  or 
taxes  by  limiting  the  use  of  such  monies 
for  traditional  local  exi.hange  and 
commercial  mobile  radio  services,  or 
imposing  explicit  restrictions  on  the 
typos  of  equipment  and  services  that 
may  be  purcha.sed.”  Verizon  and 
Verizon  Wireless  add  that  “[sjtate  and 
local  jurisdictions  that  face  funding 
constraints  may,  if  given  a  choice 
between  a  costly  SMS-ba.sed  solution 
versus  a  more  robust  IP-enabled  NG911 
technology,  opt  for  the  former.” 

Although  “a  particular  jurisdiction 
jcouldj  fund  both  direct  SMS  and 
NG911  solutions,  such  an  outcome 
could  result  in  even  higher  fees  imposed 
on  consumers  with  marginal  additional 
public  safety  benefit.” 

161.  As  discussed  above,  we  propose 
several  options  that  consider  the 
disparities  in  PSAPs’  current  technical 
capabilities  and  that  enable  non-NG911- 
capable  PSAPs  to  handle  texts  without 
significant  c:ost  or  upgrades.  For 
instance,  both  the  VVeb  delivery  and  the 
'i’TY-translation  options  is  a  low  cost 
alternative  because  PSAPs  already  have 
TTY  capability.  While  this  option 
employs  an  IP-gateway  to  facilitate 
routing  functions  compared  to  the 
traditional  relay  function  of  TTY/TDD, 
we  believe  that,  in  view  of  the  relatively 
low  cost  to  PSAPs  to  implement  TTY- 
translation-based  text-to-911.  existing 
funding  mechanisms  can  serve  to  defray 
the  costs.  Similarly,  PSAPs  that  choo.se 
the  gatew’^y  center  option  can  limit 
costs  by  using  already-trained  CAs  to 
translate  between  text  and  voice. 

1()2.  Moreov(;r,  contrary  to  Verizon 
and  Verizon  Wireless’  as.sertion  that 
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funding  for  interim  text-to-911  solutions 
would  adversely  affect  the  resources 
available  to  support  a  transition  to  full 
NG911  capabilities,  we  believe  that  the 
low  cost  options  discussed  above 
constitute  a  reasonable  and  cost  efficient 
alternative  to  resolving  possible 
limitations  in  funding  at  the  state  or 
local  level.  Additionally,  we  note  that 
under  the  current  ('arrier-NENA-APCO 
Agreement,  PSAPs  would  be 
responsible  for  their  incremental  costs 
for  delivery  of  text  messages.  We  seek 
comment  on  this  view. 

163.  Based  on  our  proposal  to  offer 
PSAPs  an  array  of  text-to-911  delivery 
options,  including  options  that  entail 
very  limited  cost,  we  believe  that 
exi.sting  funding  mechanisms  constitute 
a  sufficient  resource  to  implement  text- 
to-911  within  our  proposed  time  frame. 
We  seek  comment  on  this  approach.  We 
also  seek  comment  on  whether  these 
funding  mechanisms  could  be  applied 
to  other  IP-based  component  upgrades. 

If  not,  what  modifications  need  to 
occur?  Are  there  actions  the 
Commission  could  take  to  encourage  or 
facilitate  those  modifications  at  the  state 
or  regional  level?  We  invite  comment  on 
approaches  that  the  Commission  could 
pursue  to  encourage  the  states  or 
regional  entities  to  address  such 
changes  in  funding  to  incentivize 
deploying  the  nece.ssary  text-to-91 1 
upgrades  within  the  proposed 
timeframe. 

13.  Liability  Protection 

164.  Background.  In  general,  liability 
protection  for  provision  of  911  service  is 
governed  by  state  law  and  has 
traditionally  been  applied  only  to  LECs. 
However,  Congress  has  expanded  the 
scope  of  .state  liability  protection  by 
requiring  states  to  provide  parity  in  the 
degree  of  protection  provided  to 
traditional  and  non-traditional  911 
providers,  and  more  recently,  to 
providers  of  NC911  .service.  In  2008, 
Congress  enacted  the  New  and  Emerging 
Technologies  91 1  Improvement  Act  (Net 
911  Act),  which  {provides  that  a 
“wireless  carrier,  IP-enabled  voice 
service  provider,  or  other  emergency 
communications  prrovider  *  •  *  shall 
have”  the  same  liability  protection  as  a 
local  exchange  carrier  under  federal  and 
state  law.  In  February  2012,  Congress 
further  extended  state  liability 
protection  to  providers  of  NC911  service 
in  the  Next  Ceneration  9-1-1 
Advancement  Act  of  2012.  The  Next 
Ceneration  91 1  Advancement  Act 
provides  that  “a  provider  or  user  of  Next 
Ceneration  9-1-1  servic(;.s  *  *  *  shall 
have  immunity  and  protection  from 
liability  under  Federal  and  State  law  |to 
the  extent  provided  under  section  4  of 


the  Wireless  Communications  and 
Public  Safety  Act  of  1999],”  with 
respect  to  “the  relea.se  of  subscriber 
information  related  to  emergency  calls 
or  emergency  services,”  “the  use  or 
provision  of  9-1-1  .services,  E9-1-1 
.services,  or  Next  Ceneration  9-1-1 
services,”  and  “other  matters  ndated  to 
9-1-1  services,  E9-1-1  services,  or  Next 
Ceneration  9-1-1  services.” 

165.  In  the  Notice,  which  was 
released  prior  to  the  Next  Ceneration 
911  Advancement  Act,  the  Commission 
asked  whether  the  liability  provisions  in 
the  NET  911  Act  embrace  the  full  range 
of  technologies  and  service  providers 
that  will  be  involved  in  the  provisioning 
of  NC911  services.  The  Notice  also 
asked  whether  the  Commi.ssion  has  the 
authority  to  extend  liability  protection 
to  entities  involved  in  the  provisioning 
of  NC91 1  .services  or  whether 
Congressional  action  is  necessary. 

166.  In  response  to  the  Notice, 
numerous  commenters  argue  that 
liability  protection  is  essential  as  part  of 
any  extension  of  911  requirements  to 
include  text.  Commenters  also  assert 
that  the  lack  of  express  liability 
protection  for  NC911  has  hampered  the 
deployment  of  NC911  networks. 
Commenters  also  argue  that  federal  law 
requiring  parity  in  state  law  protection 
does  not  adequately  protect  911  and 
NC91 1  .service  providers  because  the 
scope  of  underlying  liability  protection 
is  dictated  by  state  law  and  varies  from 
state  to  .state.  AT&T,  for  example,  argues 
that  “liability  protection  presently 
provided  under  the  NET  911  Act  is 
insufficient  because  it  is  tied  to  the 
protection  afforded  under  various  .state 
laws  and,  often,  a  local  exchange 
carrier’s  tariff.”  Motorola  argues  that 
“Inlational  consi.stency  in  liability 
protection  will  be  es.sential  to 
encouraging  investment  and  promoting 
a  smooth  NG911  transition.” 

167.  Discussion.  We  recognize  that 
adequate  liability  protection  is  needed 
for  PSAPs,  CMRS  providers,  third  party 
interconnected  service  providers,  and 
vendors  to  proceed  with 
implementation  of  text-to-911  as 
contemplated  in  this  h'urther  Notice. 

The  recent  passage  of  the  Next 
fJeneration  91 1  Advancement  Act  has 
significantly  expanded  the  scope  of 
liability  protection  and  potentially 
resolved  some  of  the  issues  raised  by 
commenters  by  making  clear  that  states 
must  provide  the  same  level  of 
protection  for  NC911  as  for  traditional 
911  and  E911.  We  also  note  that  under 
the  Carrier-NENA-APCO  Agreement,  the 
four  major  wireless  carriers  have 
committed  to  deploy  text-to-911 
capability  throughout  their  nationwide 
networks  without  any  precondition 


requiring  additional  liability  protection 
other  than  the  protection  that  is 
provided  by  current  state  and  Federal 
law.  Nevertheless,  we  seek  comment  on 
whether  there  are  additional  steps  the 
Commission  could  take — consi.stent 
with  our  regulatory  authority — to 
provide  additional  liability  protection  to 
text-to-911  service  providers.  We  also 
seek  comment  on  whether  the  combined 
parity  protection  afforded  by  the  NET 
911  Act  and  the  Next  Generation  911 
Advancement  Act  extends  to  all 
providers  of  text-to-911  service, 
regardless  of  whether  such  service  is 
provided  using  pre-NG911  or  NG911 
mechanisms.  We  seek  comment  on 
whether  providers  of  text-to-911  service 
have  sufficient  liability  protection  under 
current  law  to  provide  text-t6-911 
services  to  their  customers,  or  whether 
additional  protection  may  still  be 
needed  or  desirable. 

C.  I^gal  Authority 

168.  We  seek  comment  on  the 
Commission’s  authority  to  apply  the 
automated  error  message  and  more 
comprehensive  text-to-911  niles 
proposed  herein  to  both  CMRS 
providers  and  other  entities  that  offer 
interconnected  text  messaging  services 
(including  third-party  providers  of 
“over-the-  top”  text  me.ssaging 
applications).  In  doing  so,  we 
incorporate  herein  the  portions  of  our 
2011  Notice  regarding  the  Commission’s 
authority  to  adopt  text-to-91 1  rules.  We 
note  that,  in  response  to  our  2011 
Notice,  numerous  parties  addressed  the 
Commission’s  authority  to  adopt  text-to- 
91  1  rules  under  the  CVAA,  Title  III,  and 
our  ancillary  authority.  Since  then,  we 
have  modified  our  proposals  and  taken 
into  account  recent  developments 
regarding  the  deployment  of  text-to-911 
offerings,  including  the  recent  Carrier- 
NENA-APCO  Agreement. 

169.  We  now  ask  parties  to  refresh  the 
record  on  the  legal  authority  issues  and 
to  address  their  comments  to  the 
particular  rules  being  proposed  herein. 
Specifically,  we  ask  commenters  to 
address  the  Commission’s  authority 
under  the  CVAA  to  apply  the  proposed 
rules  to  this  circumstance,  and  in 
particular  to  other  entities  that  offer 
interconnected  text  messaging  service. 

In  this  regard,  we  .seek  comment  on  how 
the  Commission’s  “authority  to 
promulgate  regulations  to  implement 
the  recommendations  proposed  by” 
EAAC  applies  to  this  circumstance. 
Would  the  CommLssion’s  decision  to 
adopt  the  proposed  text-to-911  rules 
implement  EAAC  recommendation 
P4.1,  titled  “Interim  Text  Access,”  or 
recommendation  Tl.2,  titled  “Interim 
Mobile  Text  Solution”?  Are  there  other 
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fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  202- 
418-0530  (voice),  202-118-0432  (TTY). 

D.  Regulatory  Flexibility  Analysis 

176.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  see  5  U.S.C.  sec. 
604,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
policies  and  rules  addressed  in  this 
document.  The  IRFA  is  set  forth  in 
Appendix  B.  Written  public  comments 
are  requested  in  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  Filing  deadlines  as 
comments  filed  in  response  to  this 
Further  Notice  of  Proposed  Rulemaking 
as  set  forth  on  the  first  page  of  this 
document,  and  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

E.  Paperwork  Reduction  Analysis 

177.  The  Further  Notice  of  Proposed 
Rulemaking  contains  proposed  new 
information  collection  requirements. 

The  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
OMB  to  comment  on  the  information 
collection  requirements  contained  in 
this  document,  as  required  by  PRA.  In 
addition,  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
we  seek  specific  comment  on  how  we 
might  “further  reduce  the  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25 
employees.” 

V.  Ordering  Clauses 

178.  It  is  further  ordered,  pursuant  to 
Sections  1,  2,  4(i),  7,  10,  201,  214,  222, 
251(e),  301,  302,  303,  303(b),  303(r), 

307,  307(a),  309,  309(j)(3),  316,  316(a), 
332,  615a,  615a-l,  61.5b,  615c(a), 

615c(c),  615c(g),  and  615(c)(1)  of  tbe 
Communications  Act  of  1934,  47  U.S.C. 
.sec.  151,  152(a),  154(i),  157,  160,  201, 
214,  222,  251(e),  301,  302,  303,  303(b), 
303(r),  .307,  307(a),  309,  .309(j)(3),  316, 
316(a),  332,  615a,  615a-l,  615b,  615c, 
61.5c(c),  615c(g),  and  615(c)(1)  that  this 
Further  Notice  of  Proposed  Rulemaking 
is  hereby  adopted. 

179.  It  is  further  ordered  that  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  .Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carriers. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  20  as  follows; 

PART  20— COMMERCIAL  MOBILE 
SERVICES 

■  1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151, 152(a),  154(i), 

157,  160,  201,  214,  222,  251(e),  301,  302,  303, 
303(b),  303(r),  307,  307(a),  309,  309(j)(3),  316, 
31B(a),  332,  615a.  61.5a-l,  615b,  615c. 

615c(c),  615c(g),  and  615(c)(1). 

■  2.  Section  20.18  is  amended  by  adding 
paragraph  (n)  to  read  as  follows: 

§20.18  911  Service. 
***** 

(n)  Text-messaging  for  91 1 .  CMRS 
providers  subject  to  this  section  and 
third  party  interconnected  text 
providers  as  defined  in  paragraph  (n)(6) 
of  this  section  shall  comply  with  the 
following  requirements: 

(1)  CMRS  providers  subject  to  this 
section  shall  provide  an  automated  error 
text  message  that  notifies  consumers 
attempting  to  send  text  messages  to  911 
in  areas  where  text-to-911  is  unavailable 
or  in  other  instances  where  the  carrier 

is  unable  to  transmit  the  text  to  the 
PSAP  serving  the  texting  party’s 
location  for  reasons  including,  but  not 
limited  to,  network  congestion,  the 
inability  of  the  PSAP  to  accept  such 
messages,  or  otherwi.se.  The 
requirements  of  this  paragraph  only 
apply  when  the  CMRS  provider  (or  the 
CMR.S  provider’s  text-to-911  vendor) 
has  direct  control  over  the  transmission 
of  the  text  message.  The  automatic 
notification  must  include  information 
on  how  to  contact  the  PSAP.  CMRS 
providers  shall  meet  the  requirements  of 
this  paragraph  no  later  than  June  30, 
2013. 

(2)  No  later  than  May  15,  2014.  CMR.S 
providers  shall  offer  their  subscribers 
the  capability  to  send  911  text  mes.sages 
to  the  appropriate  P.SAP  from  any  text- 
capable  wireless  handset. 

(i)  CMRS  providers  mu.st  provide  their 
subscribers  with  at  least  one  pre¬ 
installed  text-to-911  option  per  mobile 
device  model  under  a  CMRS  provider’s 
direct  control.  The  pre-installed  text-to- 
911  option  must  be  capable  of  operating 
over  the  provider’s  entire  network 
t:overage  area.  Where  a  consumer  has 
obtained  the  device  from  an  unaffiliated 
third  party  and  uses  the  device  on  a 
CMR.S  provider’s  network,  (^MR.S 


providers  must  offer  a  text-to-911 
application  that  the  consumer  can  load 
on  to  the  device. 

(ii)  To  meet  the  requirement  of 
paragraph  (n)(2)  of  this  section,  CMRS 
providers  may  select  any  reliable 
method  or  methods  for  text  routing  and 
delivery.  F’or  example,  CMR.S  providers 
may  use  Short  Message  Service  (SMS), 
mobile-switched,  or  Internet  Protocol 
(IP)-based  methods  for  text  routing  and 
delivery. 

(3)  911  is  the  designated  short  code 
for  text  messages  sent  to  PSAPs. 

(4)  CMRS  providers  must  route  all  91 1 
text  messages  to  the  appropriate  PSAP, 
based  on  the  cell  sector  to  which  the 
mobile  device  is  connected.  In 
complying  with  this  requirement,  CMRS 
providers  must  route  text  messages  to 
the  same  PSAP  to  which  they  currently 
route  91 1  calls,  unless  the  responsible 
local  or  state  entity  designates  a 
different  PSAP  to  receive  911  text 
messages  and  informs  the  carrier  of  that 
change. 

(5)  Roaming.  When  a  consumer  is 
roaming,  both  the  home  and  visiting 
network  operators  must  cooperate  to 
support  the  delivery  of  the  text  to  the 
appropriate  PSAP  serving  the  sender’s 
location. 

(6)  Third  party  interconnected  text 
providers,  (i)  All  third-party 
interconnected  text  application 
providers  that  offer  the  capability  for 
consumers  to  send  to  and  receive  text 
messages  from  text-capable  mobile 
telephone  numbers  shall  send  an 
automated  error  text  message  when  a 
user  of  the  application  attempts  to  send 
an  emergency  text  in  an  area  where  text- 
to-911  is  not  supported  or  the  provider 
is  otherwise  unable  to  transmit  the  text 
to  the  PSAP  for  reasons  including,  but 
not  limited  to,  network  congestion,  the 
inability  of  the  PSAP  to  accept  such 
messages,  or  otherwise.  The  automatic 
error  notification  must  include 
information  on  how  to  contact  the 
P.SAP.  Third  party  interconnected  text 
providers  subject  to  this  paragraph  shall 
meet  the  above  requirements  no  later 
than  June  30,  2013. 

(ii)  No  later  than  May  15,  2014,  all 
third  party  interconnected  text 
providers  that  provide  the  capability  for 
consumers  to  send  to  and  receive  text 
messages  from  text-capable  mobile 
telephone  numbers  must  offer  the 
capability  described  in  paragraph  (n)(2) 
of  this  section  during  time  periods  when 
the  mobile  device  is  connected  to  a 
CMR.S  network. 

[FR  Doi;.  20i;i-O01.‘j9  Filed  1-8-13;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  79 

[MB  Docket  No.  12-217;  OA  12-2081] 

Cable  Television  Technical  and 
Operational  Requirements 

agency:  Federal  Conimunicalions 
Commission. 

action:  Proposed  rule;  extension  of 
reply  comment  period. 

SUMMARY:  In  this  document,  the 
Commission  extends  the  deadline  for 
filing  reply  comments  on  the 
Commission’s  Notice  of  Proposed 
Rulemaking  (NPRM)  in  this  proceeding, 
which  was  published  in  the  Federal 
Register  on  October  9,  2012  (77  FR 
61351).  The  extension  will  facilitate  the 
development  of  a  full  record  given  the 
importance  of  the  issues  in  this 
proceeding. 

DATES:  The  reply  comment  period  for 
the  proposed  rule  published  October  9, 
2012  (77  FR  61351)  is  extended.  Submit 
reply  comments  on  or  before  January  25, 

20li 

ADDRESSES:  You  may  submit  reply 
comments,  identified  by  MB  Docket  No. 
12-217,  by  any  of  the  following 
methods: 

•  Federal  eRidemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Cowmunications 
Cotninission’s  Electronic  Comment 
Filing  System  (ECFS)  Web  Site:  http:// 
M'ww.fcc.gov/cgb/ecfs.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  IJ.S.  Postal  Service  mail.  All 
filings  must  be  addressed  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 


•  People  with  Disabilities:  ContacA  tlie 
FCC  to  r(!quest  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
(^AR  r,  etc.)  by  email:  FCC504@fcc.gov 
or  phone  (202)  418-0530  or  TI’Y:  (202) 
418-0432. 

For  detailed  instructions  on  .submitting 
comments  and  additional  information 
on  the  rulemaking  proce.ss,  .see  the 

SUPPLEMENTARY  INFORMATION  section  of 
the  NPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Neumann, 
leffrey.Neumann@fcc.gov,  of  the 
Engineering  Division,  Media  Bureau, 
(202)  418-2046. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  (Irder  in 
MB  Docket  No.  12-217,  DA  12-2081, 
adopted  and  relea.sed  on  December  21, 
2012,  which  extends  the  reply  comment 
filing  deadline  established  in  the  NPRM 
published  under  FCC  No.  12-86  at  77 
FR  61351,  October  9,  2012.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  dtiring  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street  SW., 

Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the 
Commission’s  copy  contractor.  Best 
Copy  and  Printing,  Inc.,  445  12th  Street 
S\V.,  Room  CY-B402,  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with.di.sabilities  by  sending  an 
email  to  fcc504@fcc.gov  or  by  calling  the 
Consumer  &  Governmental  Affairs 
Bureau  at  (202)  418-0530  (voice),  (202) 
418-0432  (TTY). 

Background 

1.  The  NPRM  in  this  proceeding 
established  a  comment  deadline  of 
December  8,  2012,  and  a  reply  comment 
deadline  of  January  7,  2013.  On 
December  21,  2012,  the  National 


Association  of  Telecommunications 
Officers  and  Advi.sors  ("NATOA”) 
requested  that  the  reply  comment 
deadline  be  extended  by  five  weeks,  to 
allow  for  additional  time  to  compile 
records  in  res{)onse  to  assertions  made 
by  other  commenters,  and  to  permit 
lime  for  discussions  with  other 
commenters  regarding  differences  in  the 
positions  taken  in  their  comments.  We 
grant  NATOA’s  request  in  part. 

2.  As  .set  forth  in  Section  1.46  of  the 
Commission’s  Rules,  47  CFR  1.46(a),  of 
the  Commission’s  Rules,  the 
Commission’s  policy  is  that  extensions 
of  time  shall  not  be  routinely  granted. 
Given  the  importance  of  the  issues  in 
this  proceeding,  and  in  the  interest  of 
encouraging  thoughtful  consideration  of 
these  issues,  how'ever,  we  believe  that 
granting  in  part  NATOA’s  request  is 
neces.sary  to  facilitate  the  development 
of  a  full  record.  However,  we  feel  that 
five  weeks  is  unnecessarily  long  to 
accomplish  these  goals  and  note  that 
parties  may  avail  themselves  of  the  ex 
parte  process  after  the  submission  of 
their  reply  comments  if  necessary. 
Therefore,  we  grant  an  extension  of  18 
days,  until  January  25,  2013  for  file 
reply  comments. 

Ordering  Clauses 

Pursuant  to  section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  and  §§0.61, 
0.283,  and  1.46  of  the  Commission’s 
rules,  47  CFR  0.61,  0.283,  and  1.46,  the 
Motion  for  Extension  of  Time  to  File 
Reply  Comments  filed  by  NATOA  is 
granted  in  part,  and  the  deadline  to  file 
reply  comments  in  this  proceeding  is 
extended  to  January  25,  2013. 

Federal  Communication.s  Commission. 
William  T.  Lake, 

Chief,  Media  Bureau. 

IFR  Doc.  2013-00248  Filed  1-8-13;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-201 2-0096] 

Notice  of  Request  for  Approval  of  an 
Information  Collection;  National 
Veterinary  Services  Laboratories; 
Bovine  Spongiform  Encephalopathy 
Surveillance  Program  Documents 

agency:  Animal  and  Plant  Health 
Inspection  Service,  IJSDA. 

ACTION:  New  information  collection; 
comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  199.'i,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
reque.st  approval  of  a  now  information 
collection  associated  with  National 
Veterinary  Services  Laboratories 
diagnostic  support  for  the  bovine 
spongiform  encephalopathy 
surv'^eillance  program. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  1 1 , 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  In 
http://www.  regidatinns.gov/ 
ll!documentDetail;D=  APHIS-2012-0096- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-201 2-0096,  Regulatory  Analysis 
and  Development.  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale.  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.gov/ 

#!docketDetail:D=  APHIS-20 12-0096  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
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room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  exce|)t 
holidays.  To  be  sure  someone  is  there  to 
help  you,  plea.se  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  documents  associated 
with  the  bovine  spongiform 
encephalopathy  surveillance  program, 
contact  Dr.  Doan  Goeldner,  Senior  Staff 
Veterinarian,  Veterinary  Services, 
APHIS,  4700  River  Road  Unit  43. 
Riverdale.  MD  20737;  (301)  851-3.'’)n. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles,  APHIS’ 

Information  Collection  Coordinator,  at 
(301)  8.51-2908. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Veterinary  Services 
Laboratories:  Bovine  Spongiform 
Encephalopathy  Surveillance  Program 
Documents. 

OMB  Number:  0.579-XXXX. 

Type  of  Bequest:  Apjiroval  of  a  new 
information  collection. 

Abstract:  Under  the  Animal  Health 
Protection  Act  (7  U.S.C.  8301  et  seq.), 
the  Animal  and  Plant  Health  Inspection 
Service  (APHLS)  of  the  U.S.  Department 
of  Agriculture  (USDA)  is  authorized, 
among  other  things,  to  carry  out 
activities  to  detect,  control,  and 
eradicate  pests  and  diseases  of  livestock 
within  the  United  .States.  APHLS’ 
National  Veterinary  .Services 
Laboratories  (NV.SL)  safeguard  U..S. 
animal  health  and  contribute  to  public 
health  by  ensuring  that  timely  and 
accurate  laboratory  support  is  provided 
by  their  nationwide  animal  health 
diagnostic  system. 

In  2006,  APHLS’  Veterinary  .Services 
(VS)  implemented  the  bovine 
spongiform  encephalopathy  (B.SFi) 
Ongoing  .Surveillance  Program.  NV.SL  is 
instrumental  to  this  program  in  its 
efforts  to  monitor  and  assess  changes  to 
the  B.SE  status  of  U..S.  cattle  and  to 
provide  mechanisms  for  early  detection 
of  B.SE,  which  is  a  chronic  degenerative 
disease  that  affects  the  central  nervous 
system  of  cattle. 

As  part  of  the  surveillance  program, 
NVSL  tests  and  analyzes  samples 
a.s.sembled  from  a  variety  of  sites  and 
from  the  cattle  populations  where  B.SE 
is  most  likely  to  be  detected.  These 
diagnostic  services  involve  information 
collection  activities,  such  as  the  USDA 
BSE  .Surveillance  .Submission  Form/ 
('ontinuation  .Sheet  (V.S  Forms  17-146/ 


17-146a)  and  the  USDA  BSE 
.Surveillance  Data  Ciollection  F'orm  (V.S 
Form  17-131). 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  u.sed; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  tho.se  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Fstimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  e.stimated  to  average 
0.1000068  hours  per  response. 

Bespondcnts:  Slaughter 
establishments,  offsite  collection 
facilities  for  condemned  slaughter 
cattle,  rendering  3D/4D  facilities, 
veterinary  diagno.stic  laboratories.  State 
animal  health  personnel,  and  accredited 
veterinarians. 

Estimated  annual  number  of 
respondents:  60. 

Estimated  annual  number  of 
responses  per  respondent:  732.95. 

Estimated  annual  number  of 
responses:  43,977. 

Estimated  total  annual  burden  on 
respondents:  4,399  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
aLso  become  a  matter  of  public  record. 
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Done  in  Washington,  DC,  this  2nd  day  of 
laniiary.  2013. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sendee . 

[KK  Dot  20ia-(»()19Z  Filed  1-8-13;  8:45  «ml 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0088] 

Notice  of  Establishment  of  an  Animal 
and  Plant  Health  Inspection  Service 
Stakeholder  Registry 

agency:  Animal  and  Plant  Health 
Inspection  Service,  IISDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  a  new  Animal  and  Plant 
Health  Inspection  Service  stakeholder 
registry. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Hallie  Zimmers,  Advisor  for  State  and 
Stakeholder  Relations,  Legislative  and 
Public  Affairs,  APHIS,  room  1147,  1400 
Indtjpendence  Avenue  SW., 

Washington,  DC  202.50;  (202)  799-7029. 
SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  e.stablislied  an 
electronic  stakeholder  registry  for 
individuals  and  organizations  interested 
in  receiving  updates  regarding  APHIS 
announcements,  activities,  policies, 
regulations  and  services.  .Sub.scribers 
can  choose  from  an  array  of  topics 
covering  all  of  APHIS’  program  areas 
and  once  registered  will  rriceive 
information  via  email  or  text  tailored  to 
their  specific  interests.  In  addition  to 
choosing  topics  of  interest,  sub.scribers 
may  select  how  often  they  want  to 
receive  messages. 

APHIS’  Plant  Protection  and 
Quarantine  and  Veterinary  .Services 
programs  are  already  using  this 
subscription  service  to  share 
information  with  stakeholders.  By 
expanding  the  registry  to  include 
APHIS’  Animal  Care,  Biotechnology 
Regulatory  Services,  International 
Services,  and  Wildlife  .Services 
programs,  we  are  adopting  an  agency¬ 
wide  approach  toward  increasing 
transparency  and  communic:ation  with 
our  many  and  diverse  stakeholders. 

To  join  the  registry  and  receive 
messages,  stakeholders  must  subscribe 
and  provide  an  email  address  or 
telephone  number.  .Stakeholders  can 
update  their  profiles  at  any  time  using 
this  .same  information. 


Persons  interested  in  becoming 
subscribers  or  updating  their 
subscriptions  may  access  the  expanded 
registry  at:  https:// 
puhlic.govdeIivery.com/nccounts/ 

I  ISDAAPHIS/suhscriber/ 
topics?qsp=  USDAAPHIS  l.  Subscribers 
can  also  register  or  update  their  profiles 
by  clicking  on  thg  red  envelope  on  the 
APHIS  home  page  at 
ww'w.aphis.usda.gov.  Questions 
c;oncerning  the  APHIS  stakeholder 
registry  may  be  directed  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dune  in  Washington,  DC,  this  2ihI  day  of 
)aniiary,  2013. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

IKK  I)o<;  2ni:»-n01«:t  Filed  1-8-1.3;  8:45  ani| 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0004] 

Importation  of  Fresh  Barhi  Dates  From 
Israel  Into  the  United  States 

agency:  Animal  and  Plant  Health 
Inspection  .Service,  LJ.SDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  we  have  prepared  a  pest  risk 
analysis  that  evaluates  the  risks 
a.ssociated  with  the  importation  of  fresh 
dates  of  the  cultivar  Barhi  from  Israel 
into  the  United  States.  Based  on  that 
analysis,  we  have  concluded  that  the 
application  of  one  or  more  designated 
phytosanitary  measures  will  be 
sufficient  to  mitigate  the  pest  risk.  In 
addition,  we  are  advising  the  public  that 
we  have  prepared  a  treatment 
evaluation  document  that  describes  a 
new  treatment  .schedule  for  Ceratitis 
cnpitalo  in  Barhi  dates.  We  arc  making 
the  pest  risk  a.s.sessment  and  treatment 
evaluation  document  available  to  the 
public  for  review  and  comment. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  March  1 1 , 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  ellulemaking  Portal:  Go  to 
http ://  wwiv.  regu  la  tions.gov/ 
tt!documentDetaiI;D= APHIS  2012-0004- 
0001. 

•  Postal  Mail/Commercial  Delivery: 
.Send  your  comment  to  Docket  No. 
APHIS-2012-0004.  Regulatory  Analysis 
and  Development,  PPD,  APHKS,  .Station 


3A-03.8,  4700  River  Road,  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
www.regulations.gov/ 

It !docketDetail;D=  APHIS  2012-0004  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  .Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  .someone  is  there  to 
help  you,  plea.se  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 

Marc  Phillips,  Import  Speciali.st, 
Regulatory  Coordination  and 
Compliance,  PPQ,  APHIS,  4700  River 
Road  Unit  156,  Riverdale,  MD  20737; 
(301) 851-2114. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  regulations  in  “.Subpart — 
Fruits  and  Vegetables’’  (7  CFR  319.56- 
1  through  319.56-57),  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
prohibits  or  re.stricts  the  importation  of 
fruits  and  vegetables  into  the  United 
.States  from  certain  parts  of  the  world  to 
prevent  the  introduction  and 
dissemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  Urjited  States 

.Section  319.56—4  contains  a 
performance-based  process  for 
approving  the  importation  of 
commodities  that,  based  on  the  findings 
of  a  pest  risk  analysis,  can  be  safely 
imported  subject  to  one  or  more  of  the 
designated  phytosanitary  measures 
listed  in  paragraph  (b)  of  that  section. 

APHIS  received  a  request  from  the 
Government  of  Israel  to  allow  the 
importation  of  fresh  dates  [Phoenix 
dactylifera  L.)4)f  the  cultivar  Barhi  to  be 
imported  into  the  United  States. 
Currently,  fresh  Barhi  dates  are  not 
authorized  for  entry  from  Israel.  We 
completed  a  pest  risk  assessment  (PRA) 
to  identify  pests  of  quarantine 
significance  that  could  follow  the 
pathway  of  importation  if  such  imports 
were  to  bo  allowed.  Based  on  the  PRA, 
we  then  completed  a  risk  management 
document  (RMD)  to  identify 
phytosanitary  measures  that  could  be 
applied  to  mitigate  the  risks  of 
introducing  or  disseminating  the 
identified  pe.sts  via  the  importation  of 
Barhi  dates  from  Israel.  We  have 
f:oncluded  that  fresh  Barhi  dates  can 
safely  be  imported  into  the  United 
States  from  Israel  using  one  or  more'  of 
the  five  designated  phytosanitary 
measures  listed  in  §  319.56-4(b).  These 
measures  are  that: 
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•  Tho  dates  may  be  iinjjorted  into  the 
United  States  in  eominercial 
consignments  only: 

•  The  dates  must  be  treate<i  in 
accordance  witli  7  CFR  part  itO-l  for 
(kfratitis  capitata:  and 

•  The  dates  must  be  accompanied  bv 
a  phytosanitary  certificate  issued  by  tin; 
national  plant  protection  organization  of 
Israel  stating  that  the  consignment  has 
begun  or  has  undergone  treatment 
Tl()7-i,  with  the  additional  declaration 
stating  that  the  fruit  in  the  consignment 
was  inspected  and  found  free  of 

Ma  agin  iella  scaettcifK 

Therefore,  in  accordance  with 
§  319.5G-4(c),  we  are  announcing  the 
availability  of  our  PRA  for  public  review 
and  comment.  The  PRA  may  be  viewed 
on  the  Regulations.gov  Web  site  or  in 
our  reading  room  (see  ADDRESSES  above 
for  instructions  for  accessing 
Regulations.gov  and  information  on  tho 
location  and  hours  of  the  reading  room). 
You  may  also  rerpiest  paper  copies  of 
the  PRA  by  calling  or  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
subject  of  the  analysis  that  you  wish  to 
review  when  requesting  copies. 

After  reviewing  any  comments  wo 
receive,  we  will  announce  our  decision 
regarding  the  import  status  of  fresh 
Harhi  variety  dates  from  Israel  in  a 
subsequent  notice.  If  the  overall 
conclusions  of  the  analysis  ami  the 
Administrator's  determination  of  risk 
remain  unchanged  following  our 
consideration  of  the  comments,  then  we 
will  authorize  the  importation  of  fresh 
Harhi  variety  dates  from  Israel  into  the 
United  States  subjei;t  tf)  the 
requirements  specified  in  the  RMD. 

New  Treatment 

The  phytosanitary  treatments 
regulations  contained  in  part  30,'j  of  7 
CFR  chapter  111  set  out  .standards  for 
treatments  required  in  parts  301, 318, 
and  319  of  7  CFR  chapter  111  for  fruits, 
vegetables,  and  other  articles. 

In  §  30.'i.2,  paragraph  (b)  states  that 
approved  treatment  schedules  are  .set 
out  in  the  Plant  Protectiiin  and 
Quarantine  (PPQ)  Treatment  Manual.' 
Section  30.'i.3  sets  out  a  proc(;s.s  for 
adding,  revising,  or  removing  treatment 
.schedules  in  the  PPQ  Treatment 
Manual.  In  that  section,  paragraph  (a) 
sets  out  the  process  for  adding,  revising, 
or  removing  treatment  scheilules  when 


'  rhc!  Trt'iilmtiiil  Manual  is  availahla  on  tho 
Inlornol  al  http://»  mv.uphis.ti.'ido.gov/ 
intpiirl  expni  t/pIdnIs/inamKils/indrx.slilml  or  by 
cainlacting  tha  .Animal  and  I’lant  Haalth  liispnclion 
S(!rvic;e.  I’lanI  I’rotootion  and  Quarantine,  Manuals 
Unit,  92  Thomas  lolinson  Drive,  Suite  20(1, 
Frederick.  MI)  21702. 


there  is  no  immediate  need  to  make  a 
change. 

The  PPQ  Treatment  Manual  does  not 
currently  provide  a  treatment  .schedule 
for  C.  capitata  in  Harhi  variety  dates.  In 
accordance  with  ^  30.'). 3(a)(1),  we  are 
providing  notice  of  a  now  cold 
treatment  schedule  Tl07-i  that  we  have 
determined  is  effective  against  C. 
capitata  in  Barhi  varietV  dates.  The 
rea.sons  for  this  determination  are 
de.scribed  in  a  treatment  evaluation 
document  (TED)  we  have  prejiarotl  to 
support  this  action.  The  TED  may  be 
viewed  on  the  ReguIations.gov  Weh  site 
or  in  our  reading  room.  You  may  akso 
request  paper  copies  of  the  TED  by 
calling  or  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

After  reviewing  the  comments  we 
receive,  we  will  announce  our  decision 
regal  ding  the  changes  to  the  Treatment 
Manual  that  are  described  in  the  TED  in 
a  subsequent  notice.  If  our 
determination  that  it  is  necessary  to  add 
new  treatment  schedule  Tl07-i  remains 
unchanged  following  our  consideration 
of  the  comments,  then  we  will  make 
available  a  new  version  of  the  PPQ 
Treatment  Manual  that  reflects  the 
addition  of  Tl07-i. 

Aulhurily:  7  tl.S.C:.  4.50,  7701-7772,  and 
7781-7780;  21  U.S.C.  UlOand  130a;7(;i'K 
2.22,  2.80,  and  371. ;i. 

Done  in  Washington,  IXi.  this  2nd  day  of 
lamiary.  2013. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sendee. 

IFK  Doc.  2()i:i-0(nn4  FilofI  8:45  iiinl 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0082] 

International  Sanitary  and 
Phytosanitary  Standard-Setting 
Activities 

AGENCY:  Animal  and  Plant  Ihialtli 
Inspection  Service,  U.SDA. 

ACTtON:  Notic(!  and  request  for 
comments. 

SUMMARY:  In  accordam:e  with  legislation 
imf)Iementing  the  results  of  the  Uruguay 
Round  of  negotiations  under  the  (ieneral 
Agreement  on  Tariffs  and  Trade,  we  art; 
informing  tho  public  of  the  international 
.standard-s(!tting  activities  of  the  World 
Organization  for  Animal  Health,  the; 
.Secretariat  of  the  International  Plant 
Protection  Convention,  and  the  North 
American  Plant  Protection  Organization, 


and  we  are  soliciting  public  comment 
on  the  standards  to  be  considered. 
ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods; 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov/ 

U  Idocument  Detail  :D=  APHIS-201 2-0082- 
0001. 

•  Postal  Mail/dornmercial  Delivery: 
.Send  your  comment  to  Docket  No. 
APH1S-2()1 2-0082,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  .Station 
3A-03.8,  4700  River  Road,  Unit  118, 
Riverdale,  MD  20737-1238. 

.Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  be  viewed  at  http:// 
wn'u  .regulations.gov/ 

#  !docketDetail:D=  APHIS-201 2-0082  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  U.SDA  South  Building, 
14th  Street  and  Independence  Avenue 
.SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  .someone  is  there  to 
help  you,  please  call  (202)  799-7039 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  topics 
covered  in  this  notice,  contact  Mrs. 
Jessica  Mahalingappa,  Acting  Associate 
Deputy  Administrator  for  SP.S 
Mlmagement,  International  .Services, 
APHIS,  room  1132,  USDA  .South 
Building,  14th  .Street  and  Independence 
Avenue  .SW.,  Washington,  DC  202.'>0; 
(202)799-7121. 

For  specific  information  regarding 
standard-setting  activities  of  the  World 
Organization  for  Animal  Health,  contact 
Dr.  Michael  David,  Director, 

International  Animal  Health  Standards 
Team,  National  Center  for  Import  and 
Export,  V.S,  APHI.S,  4700  River  Road, 
Unit  33,  Riverdale.  MD  20737-1231; 
(301) 851-3302. 

For  specific  information  regarding  the 
standard-setting  activities  of  the 
International  Plant  Protection 
Convention  or  the  North  American  Plant 
Protection  Organization,  contact  Ms. 

Julie  E.  Aliaga,  Program  Director, 
International  Phytosanitary  Standards, 
PPQ,  APHI.S,  4700  River  Road,  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  851- 
2032. 

SUPPLEMENTARY  INFORMATION; 
Background 

The  World  Trade  Organization  (WTO) 
was  established  as  the  common 
international  institutional  framework  for 
governing  trade  relations  among  its 
members  in  matters  related  to  the 
Uruguay  Round  Agreements.  The  WTO 
is  the  succes.sor  organization  to  the 
Cieneral  Agreement  on  Tariffs  and 
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Trade.  U.S.  membership  in  the  WTO 
was  approved  by  Congress  when  it 
ena{:ted  the  Uruguay  Round  Agreements 
Act  (Pub.  L.  103-4H5).  which  was 
signed  into  law  on  December  8,  1994. 

Tbe  WTO  Agreements,  which 
established  the  WTO,  entered  into  fon^e 
with  respect  to  the  United  States  on 
January  1,  1995.  The  Uruguay  Round 
Agreements  Act  amended  Title  IV  of  the 
Trade  Agreements  Act  of  1979  (19 
U.S.C.  2531  et  seq.).  Section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended  (19  U.S.C.  2578),  requires  the 
President  to  designate  an  agency  to  be 
responsible  for  informing  the  public  of 
tbe  sanitary  and  phytosanitary  (SPS) 
standard-setting  activities  of  each 
international  standard-setting 
organization.  The  designated  agency 
must  inform  the  public  by  publishing  an 
annual  notice  in  the  Federal  Register 
that  provides  the  following  information: 
(1)  The  SPS  standards  under 
consideration  or  planned  for 
consideration  by  tbe  international 
standard-setting  organization;  and  (2) 
for  each  SPS  standard  specified,  a 
description  of  the  consideration  or 
planned  consideration  of  that  standard, 
a  statement  of  whether  the  United  States 
is  participating  or  plans  to  participate  in 
the  consideration  of  that  standard,  the 
agenda  for  U.S.  participation,  if  any,  and 
the  agency  responsible  for  re{)resenting 
tbe  United  States  with  respect  to  that 
standard. 

“International  .standard”  is  defined  in 
19  U.S.C.  2578b  as  any  .standard, 
guideline,  or  recommendation:  (1) 
Adopted  by  the  Codex  Alimentarius 
Commission  (Codex)  regarding  food 
safety:  (2)  developed  under  the  auspices 
of  the  World  Organization  for  Animal 
Health  (OIE.  formerly  known  as  the 
Office  International  des  Epizooties) 
regarding  animal  health  and  welfare, 
and  zoono.ses;  (3)  developed  under  the 
auspices  of  the  Secretariat  of  the 
International  Plant  Protection 
■  Convention  (IPPC)  in  cooperation  with 
the  North  American  Plant  Protection 
Organization  (NAPPO)  regarding  plant 
health;  or  (4)  established  by  or 
developed  under  any  other  international 
organization  agreed  to  by  tbe  member 
countries  of  the  North  American  Free 
Trade  Agreement  (NAFI'A)  or  the 
member  i:ountries  of  the  WTO. 

The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845).  designated  tbe 
Secn'tary  of  Agriculture  as  the  official 
responsible  for  informing  the  public  of 
the  SPS  standard-setting  activities  of 
Codex.  OIE,  IPPC.  and  NAPPO.  The 
United  States  I)ef)artment  of 
Agriculture's  (USDA’s)  Food  Safety  and 
Inspection  Service  (FSI.S)  informs  the 


public  of  (A)dex  standard-setting 
activities,  and  USDA’s  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
informs  the  public  of  OIE,  IPPC.  and 
NAPPO  standard-setting  activities. 

FSIS  publishes  an  annual  notice  in 
the  Federal  Register  to  inform  the 
public  of  SPS  standard-setting  activities 
for  Codex,  (^odex  was  created  in  1962  by 
two  United  Nations  organizations,  the 
Food  and  Agriculture  Organization 
(FAO)  and  tbe  World  Health 
Organization.  It  is  the  major 
international  organization  for 
encouraging  international  trade  in  food 
and  protectingihe  health  and  ei;onomic 
interests  of  consumers. 

APHIS  is  responsible  for  publishing 
an  annual  notice  of  OIE,  IPPC,  and 
NAPPO  activities  related  to 
international  standards  for  plant  and 
animal  health  and  repre.senting  thw 
United  Stales  with  respect  to  these 
standards.  Following  are  de.scriptions  of 
the  OIE,  IPPC,  and  NAPPO 
organizations  and  the  standard-setting 
agenda  for  each  of  these  organizations. 

We  have  described  the  agenda  that  each 
of  these  organizations  will  address  at 
their  annual  general  se.ssions,  including 
.standards  that  may  be  presented  for 
adoption  or  consideration,  as  well  as 
other  initiatives  that  may  be  underway 
at  tbe  OIE,  IPPC,  arid  NAPPO. 

The  agendas  for  these  meetings  are 
subject  to  change,  and  the  draft 
standards  identified  in  this  notice  may 
not  be  sufficiently  developed  and  ready 
for  adoption  as  indicated.  Al.so,  while  it 
is  the  intent  of  the  United  States  to 
support  adoption  of  international 
standards  and  to  participate  actively 
and  fully  in  their  development,  it 
should  be  recognized  that  the  U.S. 
position  on  a  specific  draft  standard  will 
depend  on  the  acceptability  of  the  final 
draft.  Civen  the  dynamic  and  interactive 
nature  of  the  standard-setting  process, 
we  encourage  any  persons  who  are 
interested  in  the  most  current  details 
about  a  specific  draft  standard  or  tbe 
U.S.  position  on  a  particular  .standard- 
stitling  issue,  or  in  providing  comments 
on  a  specific  standard  that  may  be  under 
development,  to  contact  APHIS.  Contact 
information  is  provided  at  the  beginning 
of  this  notice  under  FOR  FURTHER 
INFORMATION  CONTACT. 

OIE  Standard-Setting  Activities 

The  OIE  was  established  in  Paris, 
France,  in  1924  with  the  signing  of  an 
international  agreement  by  28  countries. 
It  is  currently  composed  of  178 
Members,  each  of  which  is  represented 
by  a  delegate  who,  in  most  cases,  is  the 
chief  veterinary  officer  of  that  country 
or  territory.  The  WTO  has  recognized 
the  OIE  as  the  international  forum  for 


setting  animal  health  and  welfare 
.standards,  reporting  global  animal 
disease  events,  and  pre.senting 
guidelines  and  recommendations  on 
.sanitary  measures  relating  to  animal 
health. 

The  OIE  facilitates  intergovernmental 
cooperation  to  prevent  the  spread  of 
contagious  diseases  in  animals  by 
sharing  scientific  research  among  its 
Members.  Tbe  major  functions  of  the 
f  )IE  are  to  collect  and  disseminate 
information  on  the  distribution  and 
occurrence  of  animal  diseases  and  to 
ensure  that  science-based  standards 
govern  international  trade  in  animals 
and  animal  products.  The  OIE  aims  to 
achieve  these  through  the  development 
and  revision  of  international  standards 
for  diagnostic  tests.v vaccines,  and  the 
safe  international  trade  of  animals  and 
animal  products. 

The  OIE  provides  annual  reports  on 
the  global  distribution  of  animal 
diseases,  recognizes  the  free  status  of 
Members  for  certain  diseases, 
categorizes  animal  di.sea.ses  with  respect 
to  their  international  significance, 
publishes  bulletins  on  global  disease 
status,  and  provides  animal  disea.se 
control  guidelines  to  Members.  Various 
OIE  commissions  and  working  groups 
undertake  the  development  and 
preparation  of  draft  standards,  w'hich 
are  then  circulated  to  Members  for 
consultation  (review  and  comment). 

Draft  standards  are  revi.sod  accordingly 
and  are  then  presented  to  the  OIE  World 
Assembly  of  Del(;gates  (all  the  Members) 
during  tbe  Ueneral  Se.ssion,  which 
moots  annually  every  May,  for  review 
and  adoption.  Adoption,  as  a  general 
rule,  is  based  on  consensus  of  the  OIE 
membiirship. 

The  next  OIE  General  Session  is 
scheduled  for  May  26-31,  2013,  in 
Paris,  France.  Currently,  the  Deputy 
Administrator  for  APHIS’  Veterinary 
S(n'vices  {)rogram  is  the  official  U.S. 
Delegate  to  the  OIE.  The  Deputy 
Administrator  for  APHIS’  Veterinary 
Services  program  intends  to  participate 
in  the  proceedings  and  will  discuss  or 
comment  on  APHIS’  position  on  any 
standard  up  for  adoption.  Information 
about  OIE  draft  Terrestrial  and  Aquatic 
Animal  Health  Code  chapters  may  be 
found  on  the  Internet  at  http:// 

WWW. aphis. usda.gnv/import  export/ 
aniinals/oie/  or  by  contacting  Dr. 

Michael  David  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 

OIE  Terrestrial  and  Aquatic  Animal 
Health  Oode  Chapters  and  Appendices 
Adopted  by  the  May  2012  General 
Session 

Over  32  Code  t;baplers  were  amended, 
rewritten,  or  newly  pro{)o.sed  and 
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presented  for  adoption  at  the  General 
Session.  The  following  Code  chapters 
are  of  particvdar  interest  to  the  United 
States: 

1.  Glossary 

The  definition  for  the  term 
“infestation”  was  added  to  the 
chapter. 

2.  Chapter  1.1,  Notification  of  Diseases 

and  Epidemiological  Information  ■ 
The  change  in  the  text  updates  some 
of  the  terminology  in  this  chapter. 

3.  Chapter  1.2,  Criteria  for  listing 

diseases 

New  criteria  were  adopted  for  listing 
notifiahle  diseases. 

4.  Chapter  1.4,  Animal  Health 

Surveillance 

Minor  changes  and  some  additional 
text  for  improved  clarity  were 
adopted. 

5.  Chapter  3.2,  Evaluation  of  Veterinary 

Services 

Text  in  this  chapter  was  modified  for 
clarity  and  adopted. 

6.  Chapter  3.4,  Veterinary  Legislation 
This  is  a  new  Code  chapter  which  was 

adopted  with  minor  modifications 
to  the  text. 

7.  Chapter  4.6,  Collection  and 

Processing  of  Bovine,  Small 
Ruminant  and  Porcine  Semen 
This  chapter  was  adopted  with 

updated  text  to  include  new  testing 
procedures. 

8.  Chapter  6.4,  Biosecurity  Procedures 

in  Poultry  Production 
Minor  updates  to  this  chapter  were 
adopted. 

9.  Chapter  6.7,  Harmonization  of 

National  Antimicrobial  Resistance 
Sun'eillance  and  Monitoring 
Programs 

Text  concerning  specificity 

(prescriptiveness)  was  removed  and 
made  more  accommodating  of  the 
local  situation. 

10.  Chapter  6.8,  Monitoring  of  the 
Quantities  and  Usage  Patterns  of 
Antimicrobial  Agents  Used  in  Food 
Producing  Animals 

Changes  were  made  in  this  chapter  to 
improve  clarity. 

11.  Chapter  7.1,  Introduction  to  the 
recommendations  for  animal 
welfare 

General  principles  for  animal  welfare 
in  livestock  production  systems 
were  developed  and  adopted. 

12.  Chapter  7.9,  Animal  Welfare  in  Beef 
Cattle  Production  Systems 

This  newly  adopted  code  chapter  is 
the  first  animal  welfare  chapter  on 
production  and  housing  of 
livestock. 

13.  Chapter  8.6,  Aujesky’s  disease 
Additional  clarity  was  made  to  the 

term  “captive  wild  pigs”  to  clearly 


indicate  that  these  are  pigs  which 
are  “under  direct  human 
supervision  and  control”. 

14.  Chapter  10.4,  Notifiable  Avian 
Influenza 

Text  was  added  to  the  “(General 
Provisions”  section  of  this  chapter 
to  clarify  a  country’s  disea.se 
notification  requirements, 

l.'i.  Chapter  12.9,  Equine  viral  arteritis 
An  updated  chapter  on  Equine  viral 
arteritis  was  adopted. 

The  following  Aquatic  Code  chapters 
are  of  particular  interest  to  the  United 
States: 

1.  Chapter  6.4,  Monitoring-of  the 

quantities  and  usage  patterns  of 
antimicrobial  agents  used  in 
aquatic  animals 

This  is  a  new  Code  chapter  adopted 
and  supported  by  the  United  States. 

2.  Chdpter  6.5,  Development  and 

harmonization  of  national 
antimicrobial  resistance 
surveillance  and  monitoring 
programs  for  aquatic  animals  - 
This  is  a  new  Code  chapter. 

3.  Chapter  7.4,  Killing  of  farmed  fish  for 

disease  control  purposes 
This  is  a  new  chapter. 

OIE  Terrestrial  Animal  Health  Code 
Chapters  and  Appendices  for  Future 
Review 

Existing  Terrestrial  Animal  Health 
Code  chapters  that  may  be  further 
revised  and  new  chapters  that  may  be 
drafted  in  preparation  for  the  next 
General  Session  in  2013  include  the 
following: 

•  Chapter  B.9,  Responsible  and 
Prudent  Use  of  Antimicrobial  Agents  in 
Veterinary  Medicine. 

•  Chapter  6.10,  Risk  Analysis  for 
Antimicrobial  Resistance  Arising  from 
the  Use  of  Antimicrobial  Agents  in 
Animals. 

•  Chapter  7.5,  Use  of  Animals  in 
Research  and  Education 

•  Chapter  8.3,  Bluetongue. 

•  Chapter  8.4,  Infection  with 
Echinococcus  multilocularis. 

•  'Chapter  8.12,  Rinderpest. 

•  Chapter  8.13,  Infection  with 
Trichinella. 

•  Chapter  8.15,  Vesicular  stomatitis. 

•  (Chapter  9.1,  Infestation  of  honey 
bees  with  Acarapis  woodi. 

•  Chapter  9.4,  Infestation  with 
Aethina. 

•  Chapter  9.5,  Infestation  of  honey 
bees  with  Tropilaelaps  spp. 

•  Chapter  9.6,  Infestation  of  honey 
bees  with  Vurroa  spp. 

•  Chapter  11.2,  Infection  with  Lumpy 
skin  disea.se  virus. 

•  Chapter  11.3,  Infection  with 
Brucella  abortus. 


•  Chapter  ll.X,  Infection  with 
Brucella  melitensis. 

•  Chapter  ll.X,  Infection  with 
Brucella  suis. 

•  Chapter  14.8,  Infection  with  Peste 
Des  Petits  Ruminants  Virus. 

•  Chapter  15.2,  Classical  swine  fever. 

•  Chapter  X.X.,  Infection  with 
Echinococcus  granulosus. 

•  Chapter  7.X,  Animal  Welfare  in 
Broiler  Production  Systems. 

•  Chapter  7.X  Animal  Welfare  in 
Dairy  Production  Systems. 

IPPC  Standard-Setting  Activities 

The  IPPC  is  a  multilateral  convention 
adopted  in  1952  for  the  purpose  of 
securing  common  and  effective  action  to 
prevent  the  spread  and  introduction  of 
pe.sts  of  plants  and  plant  products  and 
to  promote  appropriate  measures  for 
their  control.  Under  the  IPPC,  the 
understanding  of  plant  protection  has 
been,  and  continues  to  be,  broad, 
encompassing  the  protection  of  both 
cultivated  and  noncultivated  plants 
from  direct  or  indirect  injury  by  plant 
pests.  Activities  addressed  by  the  IPPC 
include  the  development  and 
establi.shment  of  international  plant 
health  standards,  the  harmonization  of 
phytosanitary  activities  through 
emerging  standards,  the  facilitation  of 
the  exchange  of  official  and  scientific 
infonnation  among  countries,  and  the 
furnishing  of  technical  assistance  to 
developing  countries  that  are  signatories 
to  the  IPPC. 

The  IPPC  is  under  the  authority  of  the 
Food  and  Agriculture  Organization 
(FAO),  and  the  members  of  the 
Secretariat  of  the  IPPC  are  appointed  by 
the  FAO.  The  IPPC  is  implemented  by 
national  plant  protection  organizations 
(NPPOs)  in  cooperation  with  regional 
plant  protection  organizations  (RPPOs); 
the  Commission  on  Phytosanitary 
Measures  (CPM,  formerly  referred  to  as 
the  International  Commission  on 
Phytosanitary  Measures);  and  the 
Secretariat  of  the  IPPC.  The  United 
States  plays  a  major  role  in  all  standard¬ 
setting  activities  under  the  IPPC  and  has 
representation  on  FAO’s  highest 
governing  body,  the  FAO  Conference. 

The  United  States  became  a 
contracting  party  to  the  IPPC  in  1972 
and  has  been  actively  involved  in 
furthering  the  work  of  the  IPPC  ever 
since.  The  IPPC  was  amended  in  1979, 
and  the  amended  version  entered  into 
force  in  1991  after  two-thirds  of  the 
contracting  countries  accepted  the 
amendment.  More  recently,  in  1997, 
contracting  parties  completed 
negotiations  on  further  amendments 
that  were  approved  by  the  FAO 
Conference  and  submitted  to  the  parties 
for  acceptance.  This  1997  amendment 
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updated  phytosanitary  concepts  and 
formalized  the  standard-setting 
stn4;ture  within  the  IPPC.  The  1997 
amended  version  of  the  IPPCi  entered 
into  force  after  two-thirds  of  the 
contracting  parties  notified  the  Director 
General  of  FAO  of  their  acceptance  of 
the  amendment  in  October  2005.  The 
U.S.  Senate  gave  its  advice  and  consent 
to  at;c(iptance  of  the  newly  revised  IPPG 
on  October  18,  2000.  The  President 
submitted  the  official  letter  of 
acceptance  to  the  FAO  Director  General 
on  October  4,  2001. 

The  IPPC  has  been,  and  continues  to 
be,  administered  at  the  national  level  by 
plant  quarantine  officials  whose 
primary  objective  is  to  safeguard  plant 
resources  from  injurious  pests.  In  the 
United  States,  the  national  plant 
protection  organization  is  APHIS’  Plant 
Protection  and  Quarantine  (PPQ) 
program.  I'he  steps  for  developing  a 
standard  under  the  IPPC  are  described 
below. 

Step  1 :  Proposals  for  a  new 
international  standard  for  phytosanitary 
measures  (ISPM)  or  for  the  review  or 
revision  of  an  existing  ISPM  are 
submitted  to  the  Secretariat  of  the  IPPC 
in  a  standardized  format  on  a  2-year 
cycle.  Alternatively,  the  Secretariat  can 
propose  a -new  standard  or  amendments 
to  existing  standards. 

Step  2:  After  review  by  the  Standards 
Committee  and  the  Strategic  Planning,  a 
summary  of  proposals  is  submitted  by 
the  Sef;retariat  to  the  CPM.  The  CPM 
identifies  the  topics  and  priorities  for 
standard  setting  from  among  the 
proposals  submitted  to  the  Secretariat 
and  others  that  may  be  raised  by  the 
CPM. 

Step  3:  Specifications  for  the 
standards  identified  as  priorities'  by  the 
CPM  are  drafted  by  the  Standards 
Committee.  The  draft  specifications  are 
subsequently  made  available  to 
members  and  RPPOs  for  comment  (60 
days).  Comments  are  submitted  in 
writing  to  the  Secretariat.  Taking  into 
account  the  comments,  the  Standards 
Committee  finalizes  the  specifications. 

Step  4:  The  standard  is  drafted  or 
revised  in  .accordance  with  the 
specifications  by  a  working  group 
designated  by  the  Standards  Committee. 
The  resulting  draft  standard  is 
submitted  to  the  Standards  Committee 
for  review. 

Step  5:  Draft  standards  approved  hy 
the  Standards  Committee  are  distributed 
to  members  by  the  Secretariat  and 
RPPOs  for  consultation  (100  days). 
Comments  are  submitted  in  writing  to 
the  Secretariat.  Where  appropriate,  the 
Standards  (Committee  may  establish 
open-ended  di.scussion  groups  as 
forums  for  further  comment.  The 


Secretariat  summarizes  the  comments 
and  submits  them  to  the  Standards 
Committee. 

Step  6:  Taking  into  account  the 
comments,  the  .Secretariat,  in 
cooperation  with  the  Standards 
Committee,  revises  the  draft  standard. 
The  .Standards  Committee  submits  the 
final  version  to  the  CPM  for  adoption. 

Step  7:  The  ISPM  is  established 
through  formal  adoption  by  the  (iPM 
according  to  Rule  X  of  the  Rules  of 
Procedure  of  the  CPM. 

Step  8:  Review  of  the  ISPM  is 
completed  by  the  specified  date  or  such 
other  date  as  may  be  agreed  upon  by  the 
CPM. 

Each  member  country  is  represented 
on  the  CPM  by  a  single  delegate. 

Although  experts  and  advisors  may 
accompany  the  delegate  to  meetings  of 
the  CPM,  only  the  delegate  (or  an 
authorized  alterniite)  may  represent 
each  member  country  in  considering  a 
standard  up  for  approval.  Parties 
involved  in  a  vote  by  the  CPM  are  to 
make  every  effort  to  reach  agreement  on 
all  matters  by  consensus.  Only  after  all 
efforts  to  reach  a  con.sensus  have  been 
exhausted  may  a  decision  on  a  standard 
be  passed  by  a  vote  of  two-thirds  of 
delegates  present  and  voting. 

Technical  experts  from  the  United 
.States  have  participated  directly  in 
working  groups  and  indirectly  as 
reviewers  of  all  IPPC  draft  standards. 

The  United  States  also  has  a 
representative  on  the  Standards 
tiommittee  and  the  CPM  Bureau.  In 
addition,  documents  and  positions 
developed  by  APHIS  and  NAPPO  have 
been  sources  of  significant  input  for 
many  of  the  standards  adopted  to  date. 
This  notice  describes  each  of  the  IPPC 
standards  currently  under  consideration 
or  up  for  adoption.  The  full  text  of  each 
.standard  will  be  available  on  the 
Internet  at  http://ocs.ippc.int/ 
index. htmltt.  Intere.sted  individuals  may 
review  the  standards  posted  on  this  Web 
site  and  submit  comments  to 
Jnlie.E.Aliaga@aphis.usda.gov. 

The  next  CPM  meeting  is  scheduled 
for  April  8-12,  2013,  at  FAO 
Headquarters  in  Romo,  Italy.  The 
Deputy  Administrator  for  APHIS’  PPQ 
program  is  the  U.S.  delegate  to  the  CPM. 
The  Deputy  Administrator  intends  to 
participate  in  the  proceedings  and  will 
discu.ss  or  comment  on  APHIS’  position 
on  any  standards  up  for  adoption.  The 
agenda  for  the  Fifth  .Session  of  the 
Commission  of  Phyto.sanitary  Measures 
is  as  follows: 

1.  Opening  of  the  session. 

2.  Adoption  of  the  agenda. 

3.  Election  of  the  Rapporteur. 

4.  Report  by  the  CPM  chairperson. 

5.  Report  by  the  .Secretariat. 


6.  Report  of  the  technical  considtation 
among  RPPOs. 

7.  Report  of  observer  organizations. 

8.  (ioal  1:  A  robust  international 
standard-setting  and  implementation 
program. 

9.  Goal  2:  Information  exchange 
systems  appropriate  to  meet  IPPC 
obligations. 

10.  Goal  3:  Effective  dispute 
settlement  systems. 

11.  Cioal  4:  Improved  phytosanitary 
capacity  of  members. 

12.  Goal  5:  .Sustainable 
implementation  of  the  IPPC. 

13.  Cioal  6;  International  promotion  of 
the  IPPC  ami  cooperation  with  relevant 
n'gional  and  international  organizations. 

14.  (ioal  7:  Review  of  the  status  of 
|)l.')nt  protcjction  in  the  world. 

15.  lilection  of  the  Bureau. 

16.  Membership  of  CPM  subsidiary 
bodies. 

17.  Calendar. 

18.  Other  business. 

19.  Date  and  venue  of  the  next 
meeting. 

20.  Adofition  of  the  report. 

It  is  expected  that  the  following 
standards  will  be  sufficiently  developed 
to  be  considered  by  the  CPM  for 
adoption  at  its  2013  meeting.  The 
United  States,  represented  by  the 
Deputy  Admini.strator  for  APHIS’  PPQ 
program,  will  participate  in 
consideration  of  these  standards.  The 
I  I.S.  position  on  each  of  these  issues 
will  be  developed  prior  to  the  CPM 
session  and  will  be  ba.sed  on  APHIS’ 
analysis,  information  from  other  U.S. 
Government  agencies,  and  relevant 
scientific  information  from  interested 
stakeholders. 

•  Revision  of  ISPM  1 1 ,  Pest  risk 
analysis  for  quarantine  pests  and  Annex 
to  ISPM  11,  Pest  risk  analysis  for  plants 
as  quarantine  pests.  The  annex  provides 
specific  guidance  for  conducting  pest 
risk  analysis  to  determine  if  a  plant  is 

a  pest  of  plants  (cultivated  or  wild), 
whether  it  should  be  regulated,  and  to 
identify  phyto.sanitary  measures  to 
reduce  pest  risk  to  an  acceptable  level. 
The  international  standard  has  been 
modified  to  harmonize  concepts  with  its 
annex. 

•  Annex  1  to  ISPM  15:  Approved 
treatments  associated  with  wood 
packaging  material.  The  annex  contains 
guidance  for  the  u.se  of  approved 
treatments  for  wood  packaging  material, 
including  heat  treatments  (conventional 
steam  or  dry  kiln,  and  dielectric 
radiation)  and  methyl  bromide. 

New  Standard-Setting  Initiatives, 
Including  Those  in  Development 

A  number  of  expert  working  group 
meetings  or  other  technical 
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consultations  will  take  place  during 
2013  on  the  topics  listed  below.  These 
standard-setting  initiatives  are  under 
development  and  may  be  considered  for 
future  adoption.  APHIS  intends  to 
participate  actively  and  fully  in  each  of 
these  working  groups.  The  U.S.  position 
on  each  of  the  topics  to  be  addressed  by 
these  various  working  groups  will  be 
developed  prior  to  these  working  group 
meetings  and  will  be  based  on  APHIS’ 
technical  analysis,  information  from 
other  U.S.  Government  agencies,  and 
relevant  scientific  information  from 
interested  stakeholders. 

1.  Establishment  and  maintenance  of 
fruit  fly  quarantine  areas  within  pest 
free  areas  in  the  event  of  an  outbreak 
detection.  This  draft  is  proposed  as  an 
Annex  to  ISPM  26,  Establishment  of 
pest  free  areas  for  fruit  flies 
(Tephritidae).  It  will  provide  guidance 
on  the  establishment  and  maintenance 
of  regulated  areas  within  pest  free  areas 
(PFA)  when  fruit  fly  outbreaks  are 
detected.  It  will  provide  guidance  on 
phytosanitary  measures  which  are 
intended  to  protect  other  production 
areas  and,  as  far  as  possible,  will  allow 
for  the  continuation  of  fruit  and 
vegetable  production,  movement  and 
handling,  treatment,  and  shipping  when 
some  or  all  of  the  components  of  the 
export  process  are  located  in  the 
regulated  areas  within  the  PFA. 

2.  Determination  of  host  status  of 
fruits  and  vegetables  to  fruit  fly 
(Tephritidae)  infestation.  This  standard 
will  provide  guidelines  for  the 
determination  of  the  host  status  of  fruits 
and  vegetables  to  fruit  fly  infestation.  It 
describes  three  categories  of  host  status 
for  fruit  flies:  natural  host,  non-natural 
host,  and  non-host.  It  includes 
methodologies  for  surveillance  under 
natural  field  conditions  and  trials  under 
semi-natural  field  conditions  that 
should  be  used  to  a.scertain  the  host 
.status  of  fniits  and  vegetables  to  fruit  fly 
infestation  where  the  knowledge  of  host 
status  is  uncertain  or  disputed. 

3.  Appendix  to  ISPM  12:  Electronic 
certification,  information  on  standard 
XML  schemes  and  exchange 
mechanisms.  This  appendix  contains 
information  and  guidance  to  NPPOs  to 
use  the  World  Wide  Web  Consortium 
(WC3)  Extensible  Markup  Language 
(XML)  as  the  standardized  language  for 
exchange  of  electronic  certificate  data 
between  NPPOs. 

4.  Annex  to  ISPM  27:  Diagnostic 
Protocol  for  Tilletia  indica.  This 
diagnostic  protocol  contains  pest 
information,  taxonomy,  detection, 
examination  of  seeds,  extraction  of 
teliospores,  morphological 
identification,  germination,  molecular 
identification,  and  a  list  of  references. 


5.  Annex  to  ISPM  27:  Diagnostic 
Protocol  for  Guignardia  citricarpa.  This 
diagnostic  protocol  contains  pest 
information,  taxonomy,  symptoms, 
identification  procedures,  isolation  and 
culture,  morphology,  molecular  assays, 
and  a  list  of  references. 

For  more  detailed  information  on  the 
above  topics,  which  will  be  addressed 
by  various  working  groups  established 
by  the  CPM,  contact  Ms.  Julie  E.  Aliaga 
(see  FOR  FURTHER  INFORMATION  CONTACT 
above). 

APHIS  posts  draft  standards  on  the 
Internet  (http://www.aphis.usda.gov/ 
import  export/plants/plant  exports/ 
phytojnternational  standards.shtml)  as 
they  become  available  and  provides 
information  on  the  due  dates  for 
comments.  Additional  information  on 
IPPC  standards  is  available  on  the  IPPC 
Web  site  at  http://www.ippc.int/lPP/En/ 
default.htm.  For  the  most  current 
information  on  official  U.S. 
participation  in  IPPC  activities, 
including  U.S.  positions  on  standards 
being  considered,  contact  Ms.  Julie  E. 
Aliaga  (see  FOR  FURTHER  INFORMATION 
CONTACT  above).  Those  wishing  to 
provide  comments  on  any  of  the  areas 
of  work  being  undertaken  by  the  IPPC 
may  do  so  at  any  time  by  responding  to 
this  notice  (see  ADDRESSES  above)  or  by 
providing  comments  through  Ms. 

Aliaga. 

NAPPO  Standard-Setting  Activities 

NAPPO,  a  regional  plant  protection 
organization  created  in  1976  under  the 
IPPC,  coordinates  the  efforts  among 
Canada,  the  United  States,  and  Mexico 
to  protect  their  plant  resources  from  the 
entry,  establishment,  and  spread  of 
harmful  plant  pests,  while  facilitating 
intra-  and  inter-regional  trade.  NAPPO 
conducts  its  business  through  panels 
and  annual  meetings  held  among  the 
three  member  countries.  The  NAPPO 
Executive  Committee  charges  individual 
panels  with  the  responsibility  for 
drawing  up  proposals  for  NAPPO 
positions,  policies,  and  standards.  These 
panels  are  made  up  of  representatives 
from  each  member  country  who  have 
scientific  experti.se  related  to  the  policy 
or  standard  being  considered.  Proposals 
drawn  up  by  the  individual  panels  are 
circulated  for  review  to  (iovernment  and 
industry  officials  in  Canada,  the  United 
States,  and  Mexico,  who  may  suggest 
revisions.  In  the  United  States,  draft 
standards  are  circulated  to  industry, 
.States,  and  various  government  agencies 
for  consideration  and  comment.  The 
draft  standards  are  posted  on  the 
Internet  at  http://www.nappo.org/en/. 
Once  revisions  are  made,  the  propo.sal  is 
.sent  to  the  NAPPO  Working  Group  and 
the  NAPPO  Standards  Panel  for 


technical  reviews,  and  then  to  the 
Executive  Committee  for  final  approval, 
which  is  granted  by  consensus. 

The  annual  NAPPO  meeting  was  held 
October  16  to  18,  2012,  in  Louisville, 
Kentucky,  United  States.  The  NAPPO 
Executive  Committee  meeting  took 
place  on  October  15,  2012.  The  Deputy 
Administrator  for  PPQ  is  a  member  of 
the  NAPPO  Executive  Committee.  The 
Deputy  Administrator  participated  in 
the  proceedings  to  discuss  or  comment 
on  APHIS’  position  on  any  standard  up 
for  adoption  or  any  proposals  to  develop 
new  standards. 

Below  is  a  summary  of  current  panel 
assignments  as  they  relate  to  the 
ongoing  development  of  NAPPO 
.standards.  The  United  States  (i.e., 
USDA/APHIS)  intends  to  participate 
actively  and  fully  in  the  work  of  each  of 
these  panels.  The  U.S.  position  on' each 
topic  will  be  guided  and  informed  by 
the  best  scientific  information  available 
on  each  of  these  topics.  For  each  of  the 
following  panels,  the  United  States  will 
consider  its  position  on  any  draft 
standard  after  it  reviews  a  prepared 
draft.  Information  regarding  the 
following  NAPPO  panel  topics, 
assignments,  activities,  and  updates  on 
meeting  times  and  locations  may  be 
obtained  from  the  NAPPO  homepage  at 
http://www.nappo.org  or  by  contacting 
Ms.  Julie  E.  Aliaga  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 

1.  Accreditation  Panel 

The  panel  will  perform  an  audit  of  the 
U.S.  NPPO’s  adherence  to  Regional 
.Standard  for  Phytosanitary  Measures 
(RSPM)  9,  “Authorization  of 
laboratories  for  phytosanitary  testing’’ 
and  review  the  audit  training  program 
with  a  view  to  establishing  a 
harmonized  approach  for  NAPPO 
countries. 

2.  Biological  Gontrol  Panel 

The  panel  has  revised  R.SPM  26, 
“Certification  of  commercial  arthropod 
biological  control  agents  moving  into 
NAPPO  member  countries,”  reviewed 
the  Technical  Advisory  Group  (TAG) 
report  on  the  evaluation  of  risk  of 
imported  bee  pollen  and  royal  jelly  on 
plant  health  through  the  use  of 
pollinators,  and  will  determine  research 
needs  and  recommend  mitigation 
measures. 

3.  Citrus  Panel 

The  panel  continues  exchanging 
information  on  the  situation  of  citrus 
quarantine  pests  among  NAPPO 
member  countries,  OIR.SA,  and  other 
Caribbean  countries.  The  panel  is 
revising  and  updating  the  appendices 
for  RSPM  16,  “Importation  of  Citrus 
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propagative  material  into  a  NAPPO 
member  country”.  The  panel  will 
recommend  measures  for  the 
establishment  and  maintenance  of  area 
wide  management  programs  for 
Huanglongbing  (HLB)  and  its  vector. 

4.  Electronic  Phytosanitary  (Certification 
Panel 

The  panel  continues  participating  in 
the  international  development  of 
electronic  certification  towards  a 
functioning  regional  and  global  e- 
certification  capability:  reviewing  the 
consolidated  IPPC.  XML  Schema  and 
ISPM  12  ina|)ping  currently  being 
developed  by  the  IPPC;  harmonizing 
ISPM  12  code  list  for  botanical  names, 
treatments,  additional  declarations  and 
product  descriptions:  and  advancing 
discu.ssions  of  methods  for  the  transfer, 
security  measures,  and  the  validation  of 
electronic  certification. 

5.  Forestry  Panel 

The  panel  completed  the  standard  for 
regulating  the  movement  of  wooden 
articles  intended  for  indoor  and  outdoor 
u.se  (“Importation  of  certain  wooden 
and  bamboo  commodities  into  a  NAPPO 
member  country”);  completed  the 
drafting  of  a  standard  on  the  movement 
of  Christmas  trees  within  the  NAPPO 
region:  is  working  on  a  discussion  paper 
regarding  the  applicability  of  the  current 
standards  for  heat  treatment  for  wood 
products  considering  that  certain  pests 
such  as  the  emerald  ash  borer  (EAB) 
have  demonstrated  a  tolerance  to 
treatments;  has  reviewed  and  drafted  a 
di.scussion  paper  reporting  on  the  risks 
associated  with  fungi  moving  on  wood 
commodities;  and  directed  a  TAG  to 
report  advances  on  additional  research 
for  the  application  of  biological  control 
of  the  EAB.  The  panel  is  working  on  a 
document  summarizing  current 
approaches  used  within  North  America 
to  manage  pests  of  firewood. 

6.  Fruit  Panel 

The  panel  has  developed 
recommendations  for  technically 
justified  phytosanitary  measures  to 
mitigate  the  risk  of  introduction  of 
Lobesia  bntrana  into  NAPPO  countries, 
including  measures  to  deal  with  a 
possible  outbreak;  has  provided 
oversight  to  a  TAG  to  compile  and 
analyze  the  available  scientific 
information  on  appropriate 
phytosanitary  measures  against 
Drosophila  suy.ukii,  evaluating  and 
determining  which  measures  are 
appropriate  for  application  by  NAPPO 
countries:  and  is  completing  the  TAG 
documents  on  Rbagoletis  and 
Tetranychus  trapping. 


7.  Oains  Panel 

The  panel  contributed  to  the 
organization  (agcmda  and  speakers)  of 
the  IPP(^  workshop  on  the  international 
movement  of  grain,  in  Vancouver, 
(Canada,  in  December  201 1.  Taking  into 
account  di.scussions  at  the  1PP(; 
workshop,  the  panel  identified  relevant 
phytosanitary  issues  and  evaluated  the 
need  for  a  NAPPO  standard  on  the 
movement  of  grain. 

8.  Invasive  Species  Panel 

The  panel  finalized  a  pathway  risk 
analysis  standard  with  support  from  the 
Pest  Risk  Analysis  (PRA)  panel: 
collaborated  with  the  PRA  panel  to 
review  the  scientific  literature  on 
climate  change  and  completed  the 
discussion  paper  on  its  pertinence  to  the 
PRA  process;  and  identified  the  most 
important  invasive  plant  species  threats 
to  North  America,  which  were 
presented  at  the  NAPPO  Annual 
Meeting  symposium  in  October  2012. 

9.  Pest  Risk  Analysis  Panel 

The  panel  completed  the  discussion 
paper  on  the  potential  for  climate 
change  to  affect  the  ability  of  pests  to 
spread  and  e.stablish  in  new  areas, 
including  the  implications  for  the 
current  PRA  process,  with  assistance 
from  the  Invasive  Species  panel; 
rciviewed  and  addressed  comments  on 
the  NAPPO  Pest  Risk  Analysis  standard 
(RSPM  .31);  completed  a  discussion 
paper  summarizing  the  risk  associated 
with  the  movement  of  wooden  articles 
intended  for  indoor  and  outdoor  use; 
and  completed  the  development  of  the 
PRA  format  including  risk-ranking 
guidelines. 

10.  Phytosanitary  Alert  Sy.stem  (PAS) 
Panel 

'I'he  panel  prepared  guidelines  for  the 
development  of  pest  alerts  and  a 
checklist  of  alert  sources  to  ensure  all 
available  sources  are  being  utilized  but 
not  duplicated:  coordinated  outreach 
with  other  related  Web  sites  and  linked 
them  to  the  PAS  Web  site;  conducted 
outreach  activities  for  possible 
collaboration  between  NAPPO,  OIRSA, 
and  other  NPPOs  in  Central  America  on 
pest  alerts;  and  posted  new  pest  reports 
and  alerts  to  the  NAPPO  PAS  Web  site. 

11.  Plants  for  Planting 

The  panel  reviewed  the  need  to 
maintain  RSPM  24,  “Integrated  pest  risk 
management  measures  for  the 
importation  of  plants  for  planting  into 
NAPPO  member  countries”  after  the 
IPPC  standard  on  the  same  subject  was 
adopted;  completed  the  pest  list 
annexes  for  RSPM  35,  “Guidelines  for 
the  Movement  of  Stone  and  Pome  Fruit 


Trees  and  (jrapevines  into  a  NAPPO 
Member  Country;”  and  organized  the 
Plants  for  Planting  .Symposium  for  the 
2012  Annual  Meeting,  focusing  on 
regulatory  strategics  for  the  nursery 
industry  (including  greenhouses). 

12.  i’olato  Panel 

Tin;  panel  developed  a  NAPPO 
di.scussion  paper  on  the  efficacy  of 
potato  sprout  inhibitors,  gathered  the 
most  recent  information  potato  virus  Y 
and  identified  the  strains  of  concern  to 
the  NAPPO  region  based  on  biological 
and  economic  factors,  and  completed 
the  review  of  R.SPM  3,  “Requirements 
for  the  importation  of  potatoes.”  The 
panel  investigated  the  potential 
phytosanitary  issues  related  to  zebra 
chip. 

13.  Seeds  Panel 

The  panel  is  working  to  complete  the 
NAPPO  regional  standard  on  seed 
movement,  an  app(;ndix  on  pathogens 
considered  to  be  seedborne  and  .seed- 
transmitted  pests,  and  the  annexes 
covering  phytosanitary  import 
requirements,  recommended  seed 
testing  and  diagnostic  methods  for  most 
important  seed  pests,  and  recommended 
.seed  treatments  for  quarantine  seed 
pests.  The  panel  continues  to  support 
efforts  in  the  development  of  an 
international  standard  for  seed. 

14.  Standards  Panel 

3'he  panel  coordinated  the  review  of 
new  and  amended  NAPPG  standards, 
diagnostic  and  treatment  protocols,  and 
implementation  plans;  provided 
updates  on  NAPPO  standards  and 
l.SPMs  for  the  NAPPO  Newsletter; 
maintained  the  NAPPO  Glossary;  and  is 
developing  a  regulatory  respon.se  upon 
detection  of  new  pests  in  NAPPO  to 
avoid  bilateral  irritants. 

15.  Tuta  absoluta  Technical  Advi.sory 
Group 

This  TAG  has  develof)ed  a 
surveillance  protocol  for  the  tomato  leaf 
miner,  Tuta  absoluta  for  NAPPO 
countries  which  includes  a  system  for 
early  detection,  trapping  criteria,  a 
system  for  delimiting  surveys,  and 
recommended  phytosanitary  measures 
when  detections  are  made. 

'I’he  PPQ  Associate  Deputy 
Administrator,  as  the  official  U.S. 
delegate  to  NAPPO,  intends  to 
participate  in  the  adoption  of  these 
regional  plant  health  standards, 
including  the  work  described  above, 
once  they  are  completed  and  ready  for 
such  consideration. 

The  information  in  this  notice 
contains  all  the  information  available  to 
us  on  NAPPO  standards  currently  under 
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development  or  consideration.  For 
updates  on  meeting  times  and  for 
information  on  the  working  panels  that 
may  become  available  following 
publication  of  this  notice,  go  to  the 
NAPPO  Web  site  on  the  Internet  at 
http://wn'w.n(ij)f)o.org  or  contact  Ms. 

Julie  Aliaga  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 

Information  on  official  LI.S. 
participation  in  NAPPO  ac;tivities, 
including  U.S.  positions  on  standards 
biung  considered,  may  also  be  obtained 
from  Ms.  Aliaga.  Those  wishing  to 
j)rovide  comments  on  any  of  the  topics 
being  addres.sed  by  any  of  the  NAl^PO 
panels  may  do  so  at  any  time  by 
responding  to  this  notice  (see 
ADDRESSES  above)  or  by  transmitting 
comments  through  Ms.  Aliaga. 

Done  in  Wii.shiiigton,  DT,  this  2n(i  day  of 
lamiary,  201.1. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Insportion  Ser\'ice. 

IKK  tloc.  20 1.1-00207  Kilcd  1-8-1 S;  8:45  am| 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2012-0080] 

National  Wildlife  Services  Advisory 
Committee;  Notice  of  Solicitation  for 
Membership 

agency;  Animal  and  Plant  Health 
Inspection  Service,  U.SDA. 

ACTION:  Notice  of  solicitation  for 
membership. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  is  soliciting 
nominations  for  the  National  Wildlife 
.Services  Advisory  Committee. 

DATES:  Consideration  will  be  given  to 
nominations  received  on  or  before 
March  11,  2013. 

ADDRESSES:  Nomination  packages  may 
be  sent  by  postal  mail  or  coinmertdal 
delivery  to  The  Honorable  Thomas 
Vilsack,  Secretary,  U.S.  rJepartment  of 
Agriculture.  1400  Independence  Avenue 
SW.,  Washington,  DC  202.50,  Attn: 
Secretary’s  National  Wildlife  .Services 
Advisory  Committee.  Nomination 
packages  may  also  be  faxed  to  (301) 
734-5157. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carrie  Joyce,  Designated  Federal  Officer, 
WS,  APHIS,  4700  River  Road,  Unit  87, 
Riverdale,  MD  20737;  (301)  851-3999. 
SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Services  Advi.sory 
Committee  (the  Committee)  advises  the 


.Secretary  of  Agriculture  on  policies, 
program  issues,  and  research  needed  to 
conduct  the  Wildlife  Services  program. 
'I'he  Committee  also  serves  as  a  public 
forum  enabling  those  affected  by  the 
Wildlife  Services  program  to  have  a 
voice  in  the  program's  policies.  The 
Committee  Chairperson  and  Vice 
Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 

We  are  soliciting  nominations  from 
interested  organizations  and 
individuals.  An  organization  may 
nominate  individuals  from  within  or 
outside  of  its  membership:  alternatively, 
an  individual  may  nominate  herself  or 
him.self.  Nomination  packages  shordd 
include  a  nomination  form  along  with  a 
cover  letter  or  resume  that  documents 
the  nominee’s  experience.  Nomination 
forms  are  available  on  the  Internet  at 
hltp://www.  ocio.  usda.gnv/ forms /doc/ 
Alf-755.pdf  or  may  be  obtained  from 
the  person  listed  under  For  Further 
Information  Contact. 

The  .Secretary  will  select  members  to 
obtain  the  broadest  possible 
representation  on  the  Committee,  in 
accordance  with  the  Federal  Advisory 
(Committee  Act  (5  U.S.C.  App.  II)  and 
U..S.  Department  of  Agriculture  (U.SDA) 
Regulations  1041-1.  Kqual  opportunity 
practices,  in  line  with  the  U.SDA 
policies,  will  be  follow’ed  in  all 
appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
repre.sent  minorities,  women,  and 
persons  with  di.sabilities. 

Done  in  Washington,  D(i.  this  2n(I  day  of 
laiuiary  201.3. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sendee. 

IKK  Don.  201.1-001'I5  Filod  1-8-i:i;  8:45  am] 

BILLING  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Nez  Perce-Clearwater  National  Forests; 
Id;  Crooked  River  Valley  Rehabilitation 
Project 

Correction 

In  notice  document  2012-29836 
appearing  on  pages  73976-73978  in  the 
issue  of  Wednesday.  December  12.  2012, 
make  the  following  corrections: 

1.  (Jn  page  73977,  in  the  first  column, 
on  the  ninth  and  tenth  lines, 
“conunents-northernnezperce-red- 


river@fsled.us’'  should  read  “comments- 
northern-nezperce-red-river@fs.fed.us”. 

2.  On  the  .same  page,  in  the  same 
column,  in  the  thirty-fourth  through 
thirty-sixth  lines,  "http:// 
ww'\v.fs.fed.usinepa/fs-usdn-pop.php/ 
?proiect~40648"  .should  read  "http:// 
WWW.  fs.  fed.  us/nepa/fs-usda-pop.ph  p/ 
?prolect=4()648". 

IKK  One.  Cl-2012-298:i6  Filed  1-8-1.3:  8:45  am| 

BILLING  CODE  1 505-01 -D 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  January  17.  2013;  2:30 
p.m.  E.ST. 

PLACE;  Ronald  Reagan  Building  and 
International  Trade  Center,  Horizon 
Room,  1300  Pennsylvania  Avenue  NW., 
Washington,  D(i  20004. 

STATUS;  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The 
Chemical  .Safety  and  Hazard 
Investigation  Board  (CSB)  announces 
that  it  w’ill  convene  a  public  meeting  on 
Thursday,  January  17,  2013,  starting  at 
2:30  p.m.  E.ST  (8:30  a.m.  Hawaii- 
Aleutian  .Standard  Time)  in  the  Horizon 
Room  of  the  Ronald  Reagan  Building 
and  International  Trade  Center  at  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004. 

The  agenda  for  the  meeting  includes 
the  presentation  of  the  findings  from  the 
C.SB  investigation  of  the  April  8,  2011, 
explosion  and  fire  that  killed  five 
workers  at  a  .storage  facility  used  by 
Donaldson  Enterprises  Inc.  (DEI)  near 
Honolulu,  Hawaii.  'I'be  explosion 
occurred  during  the  dispo.sal  of 
professional-grade  firew'orks,  illegally 
labeled  for  consumer  use  by  a  Chinese 
manufacturer,  that  had  been  seized  by 
U..S.  customs  agents  upon  importation. 
DfJl  was  performing  the  disposal  work 
as  a  subcontractor  to  VSE  (Corporation, 
which  held  a  contract  with  the  U..S. 
Treasury  Department  for  the  disposal  of 
seized  jiroperty. 

At  the  meeting,  CSB  .staff  will  present 
to  the  Board  the  results  of  the 
investigation  into  this  incident.  Key 
issues  identified  in  the  investigation 
include  the  methods  u.sed  to  dispose  of 
the  fireworks,  U..S.  Covernment 
contracting  .standards  for  hazardous 
work,  and  the  absence  of  a  national 
standard  or  indu.stry  good  practice  for 
fireworks  disposal.  Following  the  staff 
presentation  on  proposed  findings  and 
safety  recommendations,  the  Board  will 
hear  brief  comments  from  the  public. 

Following  the  conclusion  of  the 
public  comment  period,  the  Board  will 
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consider  whether  to  approve  the  final 
investigation  report  and 
recommendations.  All  .staff 
presentations  are  preliminary  and  are 
intended  solely  to  allow  the  Board  to 
consider  in  a  public  forum  the  i.ssues 
and  factors  involved  in  this  case.  No 
factual  analyses,  conclusions,  or 
findings  presented  by  staff  should  he 
considered  final.  Only  after  the  Board 
has  considered  the  staff  presentations, 
listened  to  public  comments,  and 
adopted  a  final  investigation  report  and 
recommendations  will  there  be  an 
approved  final  record  of  the  CSB 
investigation  of  this  incident. 

The  meeting  will  be  free  and  open  to 
the  public.  If  you  require  a  translator  or 
interpreter,  please  notify  the  individual 
listed  below  as  the  CONTACT  PERSON  FOR 
FURTHER  INFORMATION,  at  least  five 
busine.ss  days  prior  to  the  meeting. 

The  CSB  is  an  independent  Federal 
agency  charged  with  inve.stigating 
industrial  accidents  that  result  in  the 
release  of  extremely  hazardous 
substances.  The  agency’s  Board 
Members  are  appointed  by  the  President 
and  confirmed  by  the  Senate.  CSB 
investigations  look  into  all  aspects  of 
accidents,  including  physical  causes 
such  as  equipment  failure,  as  well  as 
inadequacies  in  regulations,  industry 
standards,  and  safety  management 
systems. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Hillary  j.  Cohen, 
Communications  Manager, 
hiUary.cohen@csb.gov  or  202-261-7600. 
tameral  information  about  the  CSB  can 
be  found  on  tbe  agency  Web  site  at: 
www.csb.gov. 

Uatorl;  January  7,  201.1. 

Rafael  Muure-Eraso, 

Chairperson. 

|FR  Doc.  2013-00.121  Filod  1-7-13;  4:1.')  pm) 

BILLING  CODE  6350-01 -P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  121017555-2688-01] 

Annual  Surveys  in  the  Manufacturing 
Area 

AGENCY:  Bureau  of  the  Census, 
Department  of  Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the  2013 
Annual  Surveys  in  the  Manufacturing 
Area.  The  2013  Annual  Surveys  consist 
of  the  Annual  Survey  of  Manufactures, 
the  Business  R&D  and  Innovation 
Survey,  and  the  Manufacturers’  Unfilled 


Orders  Survey.  We  have  determined 
that  annual  data  collected  from  these 
surveys  are  needed  to  aid  the  efficient 
performance  of  essential  governmental 
functions,  and  have  significant 
application  to  the  needs  of  the  public 
and  industry.  The  data  derived  from 
these  surveys,  most  of  whit;h  have  been 
conducted  for  many  years,  are  not 
publicly  available  from 
nongovernmental  or  other  governmental 
sources.  For  more  information  on  these 
surveys  (e.g.  forms  and  reporting 
instructions,  due  dates,  etc.),  visit  the 
Census  Bureau’s  Business  Help  Site  and 
select  the  survey  name. 

ADDRESSES:  The  Census  Bureau  will 
furnish  report  forms  to  organizations 
included  in  the  survey.  Additional 
copies  are  available  upon  written 
request  to  the  Director,  U.S.  Census 
Bureau,  Washington,  DC  20233-0101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mendel  D.  Cayle,  Chief,  Manufacturing 
and  Construction  Division  at  (301)  763- 
4.587  or  by  email  at 
mencicl.d.gayIc@consus.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Census  Bureau  is  authorized  to  conduct 
manilatory  surveys  necessary  to  furnish 
current  data  on  the  subjects  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  (^ode,  sections  61, 81, 
131,  182,  193,  224,  and  225.  Under  this 
authority,  the  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the  2013 
Annual  Surveys  in  the  Manufacturing 
Area.  The  2013  Annual  Surveys  consist 
of  the  Annual  Survey  of  Manufactures, 
the  Business  R&D  and  Innovation 
Survey,  and  the  Manufacturers’  Unfilled 
Orders  Survey. 

The  three  surveys  that  will  be 
conducted  in  2013  w'ill  provide 
continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 
period  between  economic  censuses.  The 
data  collected  in  the  surveys  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census.  The  next  economic  census  will 
be  conducted  for  the  year  2017. 

Annual  Survey  of  Manufactures 

The  Annual  Survey  of  Manufactures 
collects  industry  statistics,  such  as  total 
value  of  shipments,  employment, 
payroll,  workers'  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  other  data  related  to  manufacturing. 
This  survey  is  conducted  on  a  sample 
basis,  and  covers  all  manufacturing 
industries,  including  data  on  plants 
under  con.struction,  but  not  yet  in 
operation. 


Business  R&D  and  Innovation  Survey 

rhe  Busine.ss  R&D  and  Innovation 
.Survey  (BRDI.S)  measures  spending  on 
research  and  development  activities  by 
United  States  businesses.  This  survey 
replaced  the  Survey  of  Industrial 
Research  and  Development  that  had 
been  collected  since  the  1950’s.  The 
BRDI.S  collects  global  as  well  as 
domestic  spending  information,  more 
detailed  information  about  the  R&D 
workforce,  and  information  regarding 
innovation  and  intellectual  property 
from  U.S.  businesses.  The  Census 
Bureau  collects  and  compiles  this 
information  in  accordance  with  a  joint 
project  agreement  between  the  National 
Science  Foundation  (NSF)  and  the 
(’ensiis  Bureau.  The  N.SF  publishes  the 
results  in  its  publication  .series.  All  data 
items  are  collected  on  a  mandatory  basis 
under  the  authority  of  Title  13,  United 
.States  Code. 

Manufacturers’  Unfilled  Orders  Survey 

The  Manufacturers’  Unfilled  Orders 
.Survey  collects  data  on  sales  and 
unfilled  orders  in  order  to  provide 
annual  benchmarks  for  unfilled  orders 
for  the  monthly  Manufacturers’ 
Shipments,  Inventories,  and  Orders 
(M3)  survey.  The  survey  data  will  also 
be  used  to  determine  whether  it  is 
necessary  to  collect  unfilled  orders  data 
for  specific  industries  on  a  monthly 
basis;  some  industries  are  not  requested 
to  provide  unfilled  orders  data  on  the 
M3  Survey. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  U.S.C., 
(Chapter  45,  OMB  approved  the  Annual 
.Surveys  under  the  following  OMB 
control  numbers:  Annual  Survey  of 
Manufactures,  0607-0449;  Business 
R&D  and  Innovation  Survey,  0607-0912; 
and  Manufacturers’  Unfilled  Orders 
Survey,  0607-0561. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Annual  Surveys  in  the 
Manufacturing  Area  be  conducted  for 
tbe  purpo.se  of  collecting  these  data. 

Hated:  )anuary  3,  2013. 
rhnmas  L.  Mesenbourg,  )r.. 

Acting  Director,  Bureau  of  tbe  Census. 

IFK  Dor.  2013-00235  Filed  1-8-13:  8:45  ain| 
BILLING  CODE  351(M)7-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-570-«961 

Magnesium  Metal  From  the  People’s 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review;  2011-2012 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(“Department”)  is  conducting  the 
admini.strative  review  of  the 
antidumping  duty  order  on  magnesium 
metal  from  the  People’s  Republic  of 
China  (“PRC”).  The  period  of  review 
(“POR”)  is  April  1,  2011,  through  March 
31,  2012.  This  review  covers  one  PRC 
company,  Tianjin  Magnesium 
International,  Co.,  Ltd.  (“TMI”).  The 
Department  preliminarily  finds  that  TMI 
did  not  have  reviewable  tran.sactions 
during  the  POR. 

DATES:  Effective  Date:  January  9,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Eugene  Degnan,  AD/ 
CVD  Operations,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone;  (202)  482-4243  or  (202)  482- 
0414,  respectively. 

Scope  of  the  Order 

The  product  covered  by  this 
antidumping  duty  order  is  magnesium 
metal  from  the  PRC,  which  includes 
primary  and  secondary  alloy 
magnesium  metal,  regardless  of 
chemi.stry,  raw  material  source,  form, 
shape,  or  size.  The  merchandi.se  subject 
to  this  order  is  classifiable  under  items 
8104.19.00,  and  8104.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”).  Although  the 
HTSUS  number  is  provided  for 
convenience  and  customs  purposes,  the 
written  product  de.scription,  available  in 
Notice  of  Antidumping  Duty  Order: 
Magnesium  Metal  From  the  People’s 
ftepuhlic  of  China,  70  FR  19928  (April 
15,  2005),  remains  dispositive. 

Background 

On  April  2,  2012,  the  Department 
published  a  notice  of  opportunity  to 
reejuest  an  administrative  review  of  the 
antidumping  duty  order  on  magnesium 
metal  from  the  PRC  for  the  period  April 
1,  2011  through  March  31,  2012.’  On 


'  Si;i;  Anlidiinipiiif’  iir  Coiinttin’dilin^  Duty  Ordt'r, 
Findiiif;.  or  Suspended  Invest ion:  Opportunity 
To  Iteipiest  Administrative  Ilevirw,  77  I'R  V.H>2) 
(April  2,  2012), 


April  30,  2012,  IJ.S.  Magnesium  LLC 
(“U.S.  Magnesium”),  a  dome.stic 
producer  and  Petitioner  in  the 
underlying  investigation  of  this  case, 
made  a  timely  request  that  the 
Department  conduct  an  administrative 
review  of  TMI. ^  On  May  29,  2012,  in 
accordance  with  .section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (“the 
Act”),  the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review.-’ On  June  1,  2012,  TMI 
submitted  a  letter  to  the  Department 
certifying  that  it  did  not  export 
magnesium  metal  for  consumption  in 
the  United  States  during  the  POR."* 

On  July  17,  2012,  the  Department 
placed  on  the  record  information 
obtained  in  re.sponse  to  the 
Department’s  query  to  U.S.  Customs  and 
Border  Protection  (“CBP”)  concerning 
imports  into  the  United  States  of  subject 
merchandi.se  during  the  POR.^  This 
information  indicates  that  there  were  no 
entries  of  subject  merchandi.se  during 
the  POR  that  had  been  exported  by  TMI. 
In  addition,  on  July  20,  2012,  we 
notified  CBP  that  we  were  in  receipt  of 
a  no-shipment  certification  from  TMI 
and  requested  CBP  to  report  any 
contrary  information  within  10  days.” 
CBP  did  not  report  any  contrary 
information. 

As  explained  in  the  memorandum 
from  the  Assistant  Secretary  for  Import 
Administration,  the  Department  has 
exercised  its  di.scretion  to  toll  deadlines 
for  the  duration  of  the  closure  of  the 
Federal  Government  from  October  29, 
through  October  30,  2012.  I'hus,  all 
deadlines  in  this  segment  of  the 
proceeding  have  been  extended  by  two 
days.  The  revised  deadline  for  the 
preliminary  results  of  review  is 
Wednesday.  January  2,  2013,  and  the 
revi.sed  deadline  for  the  final  results  of 
review  is  Thursday,  May  2,  2013.^ 


Si‘e  lottor  from  U.S.  Magnesium,  “Magnosium 
Mfflal  from  tho  Pooplu'.s  Rtspiiblif:  of  Cliina:  Rnquosl 
for  Admini.strative  Review,”  daterl  April  SI),  2012. 

■'  See  Initiation  of  Antidumping  and 
Counten’oiling  Duty  Administrative  llevieiv,  77  KR 
.fl. SOB  (May  20,  2012). 

“'See  letter  from  TMI,  “Magnesium  Medal  from 
the  People’s  Republic  of  ('.bina;  A-.'>70-H‘tt); 
(antificalion  of  No  .Sales  by  Tianjin  Magnesium 
International.  Uo.,  I.td,,”  datiul  june  1,  2012,  at  1. 

See  Memorandum  to  the  l-'ile,  "Magnesium 
Metal  from  the  Peoples’s  Republic  of  Ubina: 
Transmittal  of  U.S,  Uustoms  and  Border  Protectieni 
Information  to  the  File,  ”  dated  [edv  17,  2012  (“(HP 
Qui;rv”). 

'^S’ee  Uustoms  Message  tt  2202:10.'),  "No 
.Shipments  In(|uiry.”  dated  )uly  20.  2012. 

^  Sei:  MiMiiorandum  to  the  File.  “Magnesium 
Metal  From  the  I’eople’s  Repnblii  of  China.  'Tolling 
of  Deadlines,”  dated  November  1,  2012. 


Preliminary  Determination  of  No 
Shipments 

As  noted  in  the  “Background”  section 
above,  TMI  submitted  a  timely-filed 
certification  indicating  that  it  had  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POR.  In 
addition,  CBP  did  not  provide  any 
evidence  that  contradicts  TMTs  claim  of 
no  shipments."  Further,  on  July  17, 

2012,  the  Department  relea.sed  to 
interested  parties  the  results  of  a  CBP 
query  that  it  intended  to  use  for 
corroboration  of  TMl’s  no  shipment 
claims.  The  Department  received  no 
comments  from  interested  parties 
concerning  the  results  of  the  CBP  query. 

Based  on  TMl’s  certification  and  our 
analysis  of  CBP  information,  we 
preliminarily  determine  that  TMI  did 
not  have  any  reviewable  transactions 
during  the  POR.  In  addition,  the 
Department  finds  that  consistent  with 
its  recently  announced  refinement  to  its 
assessment  practice  in  NME  ca.ses,  it  is 
appropriate  not  to  rescind  the  review  in 
part  in  this  circumstance  but,  rather,  to 
complete  the  review  with  respect  to  TMI 
and  issue  appropriate  instructions  to 
CBP  based  on  the  final  results  of  the 
review.  See  Non-Market  Economy 
Antidumping  Proceedings:  Assessment 
of  Antidumping  Duties,  76  FR  65694 
(October  24,  2011)  and  the  “Assessment 
Rates”  .section,  below. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary  re.sults  and 
may  submit  case  briefs  and/or  written 
comments  within  30  days  of  the  date  of 
publication  of  this  notice,  pursuant  to 
19  CF’’R  351.309(c)(l)(ii).  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  will  be  due  five  days  after  the 
due  date  for  case  briefs,  pursuant  to  19 
CFR  351.309(d).  Parties  who  submit 
ca.se  or  rebuttal  briefs  in  this  proceeding 
are  requested  to  submit  with  each 
argument  a  .statement  of  the  issue,  a 
summary  of  the  argument  not  to  exceed 
five  pages,  and  a  table  of  statutes, 
regulations,  and  ca.s(!s  cited,  in 
ar;cordance  with  19  CFR  351.309(c)(2). 

Pursuant  to  19  CFR  351.310(c), 
interested  parties  who  wish  to  request  a 
hearing  or  to  participate  if  one  is 
requested,  inu.st  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Q)mnierce,  filed  electronically  using 
Import  Admini.stration’s  Antidumping 
and  (Countervailing  Duty  (Centralized 
Electronic  S(?rvico  Sy,st(;m  (“lA 
A(CCESS”).  lA  ACCESS  is  available  to 
registered  n.sers  at  http:// 


H 


Sef*  (  Query. 


V„., 
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inaccess. tnuh.gov  'and  in  the  C'entral 
Records  Unit,  room  7040  of  the  main 
Department  of  Commerce  building.  An 
electronically  filed  document  must  be 
received  successfully  in  its  entirety  by 
the  Department’s  electronic  records 
system.  lA  ACCfiSS,  by  5:00  p.m. 

Eastern  Standard  Time,  witbin  30  days 
after  tbe  date  of  publication  of  tins 
notice.’'  Hecpiests  should  contain:  (1) 

The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
partic:ipants;  and  (3)  a  list  of  issues  to  be 
discu.s.s(!d.  Issues  raised  in  the  lu'aring 
will  be  limit(‘d  to  those  raiscnl  in  the 
r(?spective  case  bri«*fs.  The  D«;|iartment 
intends  to  i.ssue  the  final  results  of  this 
administrative  nwiew’,  including  the 
results  of  its  analysis  of  the  issues  raised 
in  any  writttMi  briefs,  not  later  than  120 
days  after  tin?  date  of  publication  of  this 
notice,  pursuant  to  section  751(a)(3)(A) 
of  the  Act. 

Assessment  Kates 

Upon  issuance  of  the  final  results,  the 
Department  will  dettjrmine,  and  fdlP 
shall  a.sse.ss,  antidumping  duties  on  all 
appropriate  entries  covensd  by  this 
review.  The  Department  inttmds  to  issue 
assessment  instructions  to  CBP  15  days 
after  the  publication  date  of  tbe  final 
results  of  this  review.  Additionally, 
pursuant  to  a  recently  announced 
refinement  to  its  assessment  practice  in 
NME  cases,  if  thi;  Department  continues 
to  determine  that  an  export(!r  under 
review  had  no  shipments  of  the  subject 
merebandise,  any  susjiended  entries 
that  entered  under  that  exporter’s  ca.se 
number  (/.e.,  at  that  exporter’s  rate)  will 
be  li({uidated  at  tbe  PKU-w'ide  rate.  For 
a  full  discussion  of  this  practice,  .see 
Non-Market  Economy  Anticininping 
l^roceedings:  As.sessment  of 
Antidumping  Duties,  7(i  FR  t)5(i94 
(October  24.  201 1). 

('ash  Deposit  Requirements 

The  following  cash  dejiosit 
re(|uirements  will  be  effective  iijion 
|)ublication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawal  from  warehouse,  for 
consuni[)tion  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)((3  of  the  Act:  (1)  For  TMl, 
whif:h  claimed  no  shipments,  the  cash 
chiposit  rate  will  remain  unchanged 
from  the  rate  assigned  to  TMl  in  the 
most  ref:ently  comjdeted  review'  of  the 
c:ompany;  (2)  for  previously  inve.stigated 
or  reviewed  PR(;  and  non-PR(>  exporters 
who  are  not  under  review'  in  this 
.segment  of  the  proceeding  but  wbo  have 
separate  rates,  the  cash  deposit  rate  will 

'■.See  laCl  K  .CSi  aiOti:). 


continue  to  be  the  exporter-specific  rate 
published  for  the  most  recent  period;  (3) 
for  all  PRC  exporters  of  subject 
merchandise  that  have  not  been  found 
to  be  entitled  to  a  separate  rate,  tbe  cash 
deposit  rate  will  be  tbe  PROw'ide  rate 
of  141.49  percent;  and  (4)  for  all  non- 
PRC  exporters  of  subject  merebandise 
whicb  have  not  received  their  ow'n  rate, 
the  cash  deposit  rate  will  be  tlu;  rate 
applicable  to  the  PRC  exporter(s)  that 
supplied  that  non-PRC  exjiorter.  These 
deposit  requirements,  when  impo.sed, 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Importers 

I’his  notice  also  serves  as  a 
preliminarv  reminder  to  importers  of 
their  responsibility  under  19  Cl'R 
351.492(0(2)  to  file  a  certificati; 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  tbe  relevant  entries  during  this 
period.  l'aiI^l^^  to  comply  with  this 
OKjuirement  could  result  in  the 
.Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsecpient  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  w'ith  sections 
751(a)(1)  and  777(i)  of  the  Act  and  19 
CFR  351.213. 

Daliui:  December  14.  2012. 

Paul  Piquariii, 

Assistant  Secrelar\'  for  Import 
Administration. 

it'R  Doc.  2(M:t-e()270  Kited  H;4r>  iinil 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-570-8911 

Hand  Trucks  and  Certain  Parts  Thereof 
From  the  People’s  Republic  of  China: 
Preliminary  Results  of  the  2010-2011 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
•Department  of  (A)mmerce. 

DATES:  Effective  Date:  January  9,  2013. 
SUMMARY:  The  Department  of  (lommerce 
(the  Department)  is  currently 
conducting  an  administrative  review'  of 
the  antidumping  duty  onhir  on  hand 
trucks  and  certain  parts  theniof  (hand 
trucks)  from  the  People’s  Republic  of 
Uhina  (f’RU)  covering  tbe  period  of 
review  (FOR)  of  December  1,  2010, 
through  November  30,  2011.  We 
preliminarily  determine  that  sales  made 
by  New- Tec  Integration  (Xiamen)  Co., 


l.td.  (New-Tec)  were  below  normal 
value  (NV).  In  addition,  we  are  not 
rescinding  this  review'  w'ith  respect  to 
WeK'om  Products,  Inc.  (WelCoin), 
Yangjiang  Shunhe  Industrial  (]o..  Ltd. 
and  Yangjiang  .Shunhe  Industrial  & 

Trade  Co.,  Lt(l.  (collectively,  .Shunhe), 
and  Yuhuan  Tongsheng  Industry 
(Company  (Tongsheng)  at  this  time  (.see 
"Intent  Not  to  Rescind  in  Part,”  infra). 

We  invite  interested  parties  to  comment 
on  these  preliminary  results. 

FOR  FURTHER  INFORMATION  CONTACT; 

.Scott  Hoefke,  or  Robert  James,  AD/CVD 
Operations,  Offici;  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
(.’ommerce,  14th  .Street  and  Constitution 
Aveinu!  NW.,  Washington,  DC  20230; 
telephone:  (202)  4H2-4947  or  (202)  482- 
0049,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Order 

The  merchandise  subject  to  tin;  order 
consists  of  hand  trucks  manufactured 
from  any  material,  w'hether  as.sembled 
or  una.ssembled,  complete  or 
incomplete,  suitable  for  any  use,  and 
certain  parts  thereof,  namely  the  vertical 
Iraiue.  the  handling  area  and  the 
projecting  edges  or  toe  plate,  and  any 
combination  thereof.  Tlufy  are  typically 
imported  under  heading  8716.80.50.10 
of  the  Harinoni'/ed  Tariff  Schedule  of 
the  United  .States  (HT.SUS),  although 
they  may  also  be  imported  under 
heading  8716.80.50.90.  and 
8716.90.50.60.  Although  the  HTSUS 
subheadings  are  j)rovided  for 
convenienc^^  and  customs  purposes 
only,  the  written  ])roduct  description, 
available  in  Notice  of  Antidumping  Dutv 
Order:  Hand  Tracks  and  (Certain  Paiis 
Thereof  Erom  the  l*eople's  Republic  of 
China,  m  FK  70122  (December  2,  2004), 
remains  dispositive. 

Intent  Not  To  Rescind  Review  in  Part 

For  those  companies  named  in  the 
Initiation  Notice^  for  w'hich  all  review 
requests  have  been  w'ithdraw'u,  but 
w'bich  have  not  previouslv  received 
separate  rate  status,  the  De})artment’s 
practice  is  to  redrain  from  rescinding  the 
review  W'ith  respect  to  these  companies 
at  this  time.  Both  Tongsheng  and 
WelCom  timely  w'ithdrew  their  requests 
ff)r  review’.  While  the  requests  for 
review  w'ere  timely  w'ithdrawn,  the 
companies  remain  part  of  the  PRC-wide 
imtity.  Additionally,  wo  preliminarily 
find  that  .Shunhe  has  no  review'able 
entries  at  this  time.  Although  the  PRC- 

'  Seo  Initiation  of  Antidumping  Only  and 
Connii'rvailing  Duly  Administrolivi^  Hnviews  and 
ItpijiK'sts  for  Itevocation  in  Part.  77  ['■R  47.')M 
(liiiumry  24.  2(112)  {Initiation  Noliro). 
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wide  entity  is  not  under  review  for  these 
preliminary  results,  the  possibility 
exists  that  the  PRC-wide  entity  could  be 
under  review  for  the  final  results  of  this 
administrative  review.  Therefore,  we  are 
not  rescinding  this  review  with  resjiect 
to  Tongsheng,  WelCom,  and  Shunhe  at 
this  time.  We  intend  to  rescind  this 
review  with  respect  to  Tongsheng  and 
Welcom  companies  in  the  final  results 
if  the  PRC-wide  entity  is  not  reviewed 
and  with  respect  to  Shunhe  if  it  is 
unable  to  demonstrate  that  it  has 
reviewable  entries. 

Methodology 

The  Department  has  conducted  this 
review  in  accordance  with  section 
751(aKl)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Export  Price  is  ^ 
calculated  in  accordance  with  section 
772  of  the  Act.  Because  the  PRC  is  a 
non-market  economy  within  the 
meaning  of  .section  771(18)  of  the  Act, 
normal  value  has  been  calculated  in 
accordance  with  .section  773(c)  of  the 
Act.  Specifically,  the  respondent’s 
factors  of  production  have  been  valued 
using  Thailand  prices  (when  available); 
Thailand  is  economically  comparable  to 
the  PRC  and  a  significant  producer  of 
comparable  merchandise.  For  a  full 
description  of  these  surrogate  values 
and  the  methodology  underlying  our 
conclusions,  please  see  memorandum 
entitled  “fland  Trucks  and  Certain  Parts 
Thereof  from  the  People’s  Republic  of 
China:  Surrogate-Value  Memorandum” 
dated  concurrently  with  this  notice,  and 
the  Preliminary  Decision  Memorandum, 
the  latter  of  which  is  adopted  hereby. 
The  Preliminary  Decision  Memorandum 
is  a  public  document  and  is  on  file 
electronically  via  Import 
Administration’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (lA  ACX^ESS). 
lA  ACCESS  is  available  to  registertnl 
users  at  http://iaaccess.trncie.gov  and  in 
the  Central  Records  Unit,  room  7046  of 
the  main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Preliminary  Decision 
Memorandum  can  be  accessed  directly 
on  the  internet  at  http:// 
w^'w. trade. gov. ia.  Tbe  signed  and 
electronic  versions  of  the  Preliminary 
Decision  Memorandum  are  identical  in 
content. 

Preliminary  Results  of  the  Review 

The  Department  has  determined  that 
the  following  preliminary  dumping 
margins  exist  for  the  period  December  1 , 
2010,  through  November  30,  2011: 


1  Weighted- 

Manufacturer/exporter 

1  average  mar- 
j  gin  (percent) 

New-Tec  Integration 

1 

1 

(Xiamen)  Co.,  Ltd . 

9.84 

! 

Disclosure  and  Public  Comment 

Tbe  Department  will  disclose  to 
parties  to  this  proceeding  the 
calcvdations  performed  in  reaching  the 
preliminary  results  within  five  days  of 
the  date  of  publication  ofthe.se 
preliminary  results.  See  19  CFR 
3.61.224(8).  Interested  parties  may 
submit  written  comments  no  later  than 
30  days  of  publication  of  the 
preliminary  results.  Rebuttals  to  written 
comments  may  be  filed  no  later  than 
five  days  after  the  written  comments  are 
filed. ^ 

Any  intere.sted  party  may  reque.st  a 
hfiaring  within  30  days  of  publication  of 
this  notice.  Hearing  requests  should 
contain  the  following  information:  (1) 
The  party’s  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discus.sed.  Oral  pre.sentations  will 
be  limited  to  issues  raised  in  the  case 
briefs.  If  a  request  for  a  hearing  is  made, 
parties  will  be  notified  of  the  date  and 
time  for  the  hearing  to  be  held  at  the 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue  NW,  Wa.shington, 
DC  20230. ' 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  our  analysis  of 
the  i.ssues  raised  in  any  such  comments, 
within  120  days  after  the  publication  of 
these  preliminary  results,  pursuant  to 
.section  751(a)(3)(A)  of  the  Act. 

Deadline  for  Submission  of  Publicly 
Available  Surrogate  Value  Information 

In  accordance  w'ith  19  CFR 
351 .301(c)(.1)(ii),  the  deadline  for 
submission  of  publicly  available 
information  to  value  FOPs  under  19 
CFR  351.408(c)  is  20  days  after  the  date 
of  publication  of  the.se  preliminary 
results.  In  accordance  with  19  CFR 
351.301(c)(1),  if  an  intere.sted  {)arty 
submits  factual  information  less  than 
ten  days  before,  on,  or  after  (if  the 
Department  has  extended  the  deadline), 
the  applicable  deadline  for  submission 
of  such  factual  information,  an 
interested  party  may  submit  factual 
information  to  rebut,  clarify,  or  correct 
the  factual  information  no  later  than  ten 
days  after  such  factual  information  is 
.served  on  the  interested  party.  However, 
the  Department  generally  will  not 
accept  in  the  rebuttal  submission 


IS  CFR  .S,Sl.;U)S(c:)  anil  (il). 
'.S(,*(?1S(.:FR:151.310((:). 


additional  or  alternative  surrogate  value 
information  not  previously  on  the 
record,  if  the  deadline  for  .submission  of 
surrogate  value  information  has  passed.'* 
Furthermore,  the  Department  generally 
will  not  accept  business  proprietary 
information  in  either  the  surrogate  value 
.submi.ssions  or  the  rebuttals  thereto,  as 
the  regulation  regarding  the  submission 
of  surrogate  values  allows  only  for  the 
submission  of  publicly  available 
information.’* 

Assessment  Rates 

Upon  issuing  the  final  results  of  the 
review,  the  Department  shall  determine, 
and  U.S.  Customs  and  Border  Protection 
(CBP)  shall  a.sses.s,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  intends  to  issue  assessment 
instructions  to  CBP  15  days  after  the 
date  of  publication  of  the  final  results  of 
review.  P'or  any  individually  examined 
respondents  whose  weighted-average 
dumjjing  margin  is  above  de  minimis, 
we  will  calculate  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  ratio  of  the  total  amount  of  dumping 
calculated  for  the  importer’s  examined 
sales  to  the  total  entered  value  of  tho.se 
.same  sales  in  accordance  with  19  CFR 
351.212(b)(1).'* 

We  will  instruct  CBP  to  as.sess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  when  the 
importer-specific  asse.ssment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis.  Where 
either  the  respondent’s  weighted- 
average  dumping  margin  is  zero  or  de 
minimis,  or  an  importer-specific 
assessment  rate  is  zero  or  de  minimis, 
wo  will  instruct  CBP  to  liquidate  the 
appropriate  entries  without  regard  to 
antidumping  duties.  The  Department 
recently  announced  a  refinement  to  its 
assessment  practice  in  NME  cases. 
Pursuant  to  this  refinement  in  practice, 
for  entries  that  were  not  reported  in  the 
U.S.  sales  databases  submitted  by 
companies  individually  examined 
during  this  review,  the  Department  will 
instruct  CBP  to  liquidate  such  entries  at 
the  PRC-v\'ide  rate.  In  addition,  if  the 
Department  determines  that  an  exporter 
under  review  had  no  shipments  of  the 


*  Sm:,  Glyt-inp  from  tbe  People's  Republic  of 
China:  Pinal  Results  of  Antiduinpinfi  Duty 
Administrative  Review  and  Final  Rescission.  In 
Part,  Tl  FK  58809  (Ortobiir  17.  2007).  anit 
accompanying  Issues  and  Decision  Menioranduni  at 
Comment  2. 

"‘.See  lOCFR  351. 301(c)(3). 

*‘In  ttiese  preliminary  results,  ttie  Department 
applied  the  as.se.ssment  rate  caliadation  mettiod 
adopted  in  Antidumping  Proceedings:  Calculation 
of  the  Weighted-Average  Dumping  Margin  and 
Assessment  Rate  in  Certain  Antidumping 
Proceedings:  Finul  Modification,  77  FR  8101 
(February  14.  2012). 
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subject  merchandise,  any  suspended 
entries  that  entered  under  that 
exporter’s  case  number  (/.e.,  at  that 
exporter's  rate)  will  be  liquidated  at  the 
PRC-wide  rate.^ 

The  final  results  of  this  rtiview  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merr;handise  covered  by  the  final  results 
of  this  review  and  for  future  deposits  of 
estimated  duties,  where  applicable. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements,  when  impo.sed,  w'ill  apply 
to  all  shipments  of  subject  merchandi.se 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  7.'il (a)(2)(C)  of  the  Act;  (1)  The 
cash  deposit  rate  for  New-Tec,  which 
has  a  .separate  rate,  will  be  that 
established  in  the  final  results  of  this 
review  (except,  if  the  rate  is  zero  or  de 
minimis,  then  zero  cash  deposit  will  be 
required);  (2)  for-any  previously 
reviewed  or  investigated  PRC  and  non- 
PR(>  exporter  not  listed  above  that 
received  a  separate  rate  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
existing  exporter-.specific  rate;  (3)  for  all 
PRC  exporters  that  have  not  been  found 
to  be  entitled  to  a  separate  rate,  the  cash 
deposit  rate  will  be  that  for  the  PRC¬ 
wide  entity  (j.e..  383.60  percent);  and  (4) 
for  all  non-PRC  exporters  of  subject 
merchandise  which  have  not  received 
their  own  rate,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
exporter  that  supplied  the  non-PRf^ 
exporter.  These  cash  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notification  to  Importers 

This  notice  .serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  (^FR 
351.402(0(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
.Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.213. 


'  For  a  full  (lisciis.sion  of  this  priictioo.  see  Non 
Morkfl  Ei:ononiv  Anlidiinif>inf’  PrtKoedin^s: 
Assessment  of  Antidumping  Duties.  76  FR  656a4 
24,  2011). 


Dated;  (anuary  2.  2013. 

Paul  Piquado, 

Assistant  Secretorv  for  Import 
Administration. 

Appendix  1 

List  of  Topics  Discussed  in  the  Preliminary 
Decision  Memorandum 

1.  Background 

2.  .Scope  of  tile  Order 

3.  Intent  Not  To  Rescind  Review  in  Part 

4.  Non-Market-Econoiny  tiountry  Status 

5.  .Separate  Rates  Determination 
t).  Absence  of  de  jure  (iontrol 

7.  Ali.sence  of  de  Fa<;to  Control 

8.  Surrogate  Country 

9.  Fair  Value  Comparisons 

10.  IJ..S.  Price 

11.  Normal  Value 

12.  Factors  Valuation 

13.  Curtency  Conversion 

IFR  Doc.  201.3-00269  Filed  l-H-13;  8:45  am) 
BILLING  CODE  3510-D5-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Application  No.  84-23A12} 

Export  Trade  Certificate  of  Review 

ACDON:  Notice  of  issuance  of  an  Flxporl 
Trade  Certificate  of  Review  to 
Northwest  Fruit  Exporters,  Application 
No.  84-23A12. 

SUMMARY:  The  U..S.  Department  of 
Commerce  issued  an  amended  Export 
Trade  Certificate  of  Review  to 
Northwest  Fruit  Exporters  on  December 
21,  2012.  The  C.ertificate  has  been 
amended  twenty  three  times.  The 
previous  amendment  was  is.sued  on 
August  12,  2011  (76  FR  55010,  .Sept.  6. 
2011).  The  original  Certificate  was 
issued  on  June  11,  1984  (49  FR  24581, 
June  14,  1984). 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  E.  Flynn,  Director,  Office  of 
Competition  and  Economic  Analysis, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number)  or  email  at 
etcn@trade.gov. 

SUPPLEMENTARY  INFORMATION:  l  itle  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  (Certificates  of  Review.  I'he 
regulations  implementing  Title  Ill  are 
found  at  15  CFR  Part  325  (2010).  I'he 
U.S.  Department  of  (Commerce, 
International  Trade  Administration, 
(Office  of  Competition  and  Economic 
Analysis  (“OCEA”)  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Secretary  of  (Commerce  to 
publish  a  summary  of  the  issuance  in 


the  Federal  Register.  Under  .Section 
305(a)  of  the  Export  Trading  Company 
Act  (15  U.S.C.  4012(b)(1))  and  15  CFR 
325. 1 1(a),  any  person  aggrieved  by  the 
Secretary’s  determination  may,  within 
30  days  of  the  date  of  this  notice,  bring 
an  action  in  any  appropriate  district 
court  of  the  United  .States  to  .set  aside 
the  determination  on  the  ground  that 
the  determination  is  erroneous. 

Description  of  Certified  Conduct 

NWF’s  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as  a 

new  Members  of  the  Certificate 
within  the  moaning  of  section 
325.2(1)  of  the  Regulations  (15  CFR 
325.2(1));  Jenks  Bros  Cold  Storage  & 
Packing  (Royal  (City,  WA), 
Honeyllear  Growers,  Inc  (Brewster, 
WA),  and  Crow’ii  Packing,  LLC 
(Wenatchee,  WA);  and 

2.  Remove  the  following  companies  as 

a  Member  of  NWF’s  (Certificate;  J  & 

D  Packing,  LLC.  (Outlook,  WA), 
Oregon  (Cherry  Growers  (Salem, 

OR),  and  Prentice  Packing  8t  .Storage 
(Yakima,  WA);  and 

3.  Change  the  name  of  the  following 

member;  Conrad  &  Adams  Fruit 
LL(C  is  now  Conrad  &  Adams  Fruit 
L.L.(C.  (Grandview,  WA). 

The  effective  date  of  the  amended 
certificate  is  October  3,  2012,  the  date 
on  which  NWF’s  application  to  amend 
was  deemed  submitted.  A  copy  of  the 
amended  certificate  will  be  kept  in  the 
International  Trade  Admini.stration’s 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4001,  U.S. 
Department  of  (Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D(C  20230. 

Dated;  )anuary  3,  2013. 

Joseph  F..  Flynn, 

Office  Director,  Office  of  Competition  and 
Economic  Analysis. 

|FK  Doc.  2(n;t-00t87  Filed  1-8-13;  8:45  am) 

BILLING  CODE  3510-DR-I> 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC402 

Nominations  for  the  Western  and 
Central  Pacific  Fisheries  Commission 
Advisory  Committee 

agency:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Request  for  nominations. 
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SUMMARY:  NMFS,  on  behalf  of  the 
Secretary.of  f'-oninierce,  is  seeking 
nominations  for  the  advisory  committee 
established  under  the  Western  and 
Central  Pacific  Fisheries  Convention 
Implementation  Act  (Act).  The  advisory 
committee,  to  be  comj)o.sed  of 
individuals  from  groups  concerned  with 
the  fisheries  covered  by  the  Western  and 
Central  Pacific  Fisheries  (Convention 
(Convention),  will  he  given  the 
opportunity  to  provide  input  to  the 
United  States  (Commissioners  to  the 
Western  and  (Central  Pacific  F’isheries 
Commission  (Commission)  regarding 
the  deliberations  and  decisions  of  the 
(Commission. 

DATES:  Nominations  must  h(!  received 
no  later  than  February  2.1.  2013. 
ADDRESSES:  Nominations  should  he 
directed  to  Michael  Tosatto,  Acting 
Regional  Administrator,  NMFS  Pacific 
Islands  Regional  Office,  and  may  he 
.submitted  by  any  of  the  following 
means: 

•  Email:  pir.wc.pfc@noaa.gov.  Include 
in  the  subject  line  the  following 
document  identifier:  “Advi.sory 
committee  nominations”.  Email 
comments,  with  or  without  attachments, 
are  limited  to  5  megabytes. 

•  Mail  or  hand  delivery:  1001 
Kapiolani  Blvd.  Suite  1110,  Honolulu, 

HI  90814. 

•  Facsimile:  808-973-2941 . 

FOR  FURTHER  INFORMATION  CONTACT: 

Oriana  Villar,  NMFS  Pacific  Islantls 
Regional  Office;  telephone:  808-944- 
22.10;  facsimile:  808-973-2941;  email: 
Oriana.  Villar@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Convention  and  the  Commission 

The  objective  of  the  (Convention  is  to 
ensure,  through  effective  management, 
the  long-term  conservation  and 
sustainable  use  of  highly  migratory  fish 
stocks  in  the  western  and  central  Pacific 
Ocean  in  accordance  with  the  United 
Nations  (Convention  on  the  Law  of  the 
Sea  of  10  December  1982  (UNfiLOS)  and 
the  Agreement  for  the  Implementation 
of  the  Provisions  of  the  UN(CLO.S 
Relating  to  the  Conservation  and 
Management  of  Straddling  Fish  Stocks 
and  Highly  Migratory  Fish  .Stocks.  The 
(Convention  establishes  the  (Commission, 
the  secretariat  of  which  is  based  in 
Pohnpei,  Federated  States  of 
Micronesia. 

The  Convention  applies  to  all  highly 
migratory  fish  stocks  (defined  as  all  fish 
stocks  of  the  species  listed  in  Annex  1 
of  the  UN(CLOS  occurring  in  the 
Convention  Area,  and  such  other 
species  of  fish  as  the  Commission  may 
determine),  except  sauries. 


The  United  .States  actively  supported 
the  negotiations  and  the  development  of 
the  Convention  and  signed  the 
(Convention  in  2000.  It  participated  as  a 
cooperating  non-rnemher  of  the 
(Commi.ssion  since  200.1  and  became  a 
(Contracting  Party  to  the  (Convention  and 
a  full  member  of  the  (Commission  when 
it  ratified  the  (Convention  in  January 
2007.  Under  the  Act,  the  United  States 
will  be  represented  on  the  (Commission 
by  five  Commissioners. 

Advisory  Committee 

The  Act  (16  U.S.(C.  6902)  provides  (in 
.section  6902(d))  that  the  Secretary  of 
Commerce,  in  consultation  with  the 
United  States  Commissioners  to  the 
(Comjnission,  will  appoint  certain 
members  of  the  advi.sory  committee 
established  under  the  Act. 

The  members  to  be  appointed  to  the 
advisory  t:ommittee  are  to  include  not 
less  than  1.1  nor  more  than  20 
individuals  selected  from  the  various 
groups  concerned  with  the  fisheries 
covered  by  the  Convention,  providing, 
to  the  extent  practicable,  an  equitable 
balance  among  such  groups.  On  behalf 
of  the  .Secretary  of  Commerce,  NMFS  is 
now  .seeking  nominations  for  these 
appointments. 

In  addition  to  the  15-20  appointed 
members,  the  advi.sory  committee  al.so 
includes  the  chair  of  the  We.stern  Paciiu; 
Fishery  Management  (]ouncirs 
Advisory  Committee  (or  designee),  and 
officials  of  the  fisheries  management 
authorities  of  American  .Samoa,  Guam, 
and  the  Northern  Mariana  Islands  (or 
their  designees). 

Members  of  the  advisory  committee 
will  he  invited  to  attend  all  non¬ 
executive  meetings  of  the  United  .States 
(Commissioners  to  the  Commission  and 
at  such  meetings  will  he  given 
opportunity  to  examine  and  he  heard  on 
all  proposed  programs  of  investigation, 
reports,  recommendations,  and 
regulations  of  the  Commission. 

Each  appointed  member  of  the 
advisory  committee  will  serve  for  a  term 
of  two  years  and  is  eligible  for 
reappointment.  This  request  for 
nominations  is  for  the  term  to  begin  on 
or  after  August  2,  2013  and  is  for  a  term 
of  two  consecutive  years. 

The  .Secretaries  of  (Commerce  and 
.State  will  furnish  the  advisory 
committee  with  relevant  information 
concerning  fisheries  and  international 
fishery  agreements. 

NMF.S,  on  behalf  of  the  Secretary  of 
(Commerce,  will  provide  to  the  aflvisory 
committee  administrative  and  technical 
siqrport  services  as  are  necessary  for  its 
effective  functioning. 

Appointed  members  of  the  advi.sory 
committee  will  .serve  without  pay.  but 


while  away  from  their  homes  or  regular 
places  of  husine.ss  in  the  performance  of 
services  for  the  advi.sory  committee  will 
be  allowed  travel  expenses,  including 
per  diem  in  lieu  of  subsistence,  in  the 
same  manner  as  persons  employed 
intermittently  in  the  (iovernment 
service  are  allowed  expen.ses  under 
section  5703  of  title  5,  United  States 
(Code.  They  will  not  be  considered 
Federal  employees  while  performing 
service  as  members  of  the  advisory 
committee  except  for  the  purposes  of 
injury  compensation  or  tort  claims 
liability  as  provided  in  chapter  81  of 
title  .1,  United  .States  (Code  and  Chapter 
171  of  title  28,  United  .States  (Code. 

Procedure  for  Submitting  Nominations 

Nominations  for  the  advisory 
committee  should  be  .submitted  to 
NMFS  (see  ADDRESSES).  This  reiquest  for 
nominations  is  for  First.time  nominees 
as  well  as  current  Advisory  (Committee 
m«!mhers.  .Self  nominations  are 
acceptable.  Nominations  should  include 
the  following  information:  (1)  Full 
name,  address,  telephone,  facsimile,  and 
email  of  nominee;  (2)  nominee’s 
organization(.s)  or  professional 
affiliation(s)  serving  as  the  basis  for  the 
nomination,  if  any;  and  (3)  a 
background  statement,  not  to  exceed 
one  page  in  length,  de.scribing  the 
nominee’s  qualifications,  experience 
and  intere.sts,  specifically  as  related  to 
the  fisheries  covered  by  the  Convention. 
Authority:  16  U.S.C.  6902. 

Dated;  )anuary  4,  2013. 

Lindsay  Fullenkamp, 

Acting  Deputy  Director,  Office  of  Snstoinable 
Fisheries.  National  Marine  Fisheries  Service. 
IKK  Dor.  201.1-00271  Filed  1-«-13;  8:4.S  ami 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC350 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  St.  George  Reef 
Light  Station  Restoration  and 
Maintenance  at  Northwest  Seal  Rock, 
Dei  Norte  County,  CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Notice;  proposed  incidental  take 
authorization;  reque.st  for  comments. 

SUMMARY:  We  have  received  an 
application  from  the  .St.  (ieorgo  Reef 
Lighthouse  Preservation  .Society 
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(Society),  for  an  Incidental  Harassment 
Authorization  (IHA)  to  take  marine 
mammals,  by  harassment  incidental  to 
conducting  aircraft  operations, 
lighthouse  renovation,  and  light 
maintenance  activities  on  the  St.  George 
Reef  f.ight  Station  on  Northwest  Seal 
Rock  (NWSR)  in  the  northciast  Pacific 
Ocean  from  the  period  (jf  February 
through  April,  201.3  and  during  the 
p(;riod  of  November  through  December, 
2013.  Per  the  Marine  Mammal 
Proteflion  Act,  we  are  requesting 
comments  on  our  proposal  to  issue  an 
Incidental  Harassment  Authorization  to 
the  Society  to  incidentally  hara.ss,  by 
Level  B  harassment  only,  four  species  of 
marine  mammals  during  the  specified 
activity. 

DATES:  (.omments  and  information  must 
be  received  no  later  than  February  7, 
2013. 

ADDRESSES:  Commenls  on  the 
application  should  be  addressed  to  P. 
Michael  Payne.  Chief.  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  Fa.st-West 
Highway,  .Silver  .Spring,  MD  20910- 
3225.  The  mailbox  address  for  providing 
email  comments  is  ITP.Cody^noaa.fiov. 
Please  include  0648-XC350  in  the 
subject  line.  We  are  not  responsible  for 
email  comments  .sent  to  other  addresses 
other  than  the  one  provided  here. 
fk)mments  sent  via  email  to 
ITP.Cody@noaa.gov,  including  all 
attachments,  must  not  exceed  a  10- 
megabyte  file  size. 

All  submitted  comments  are  a  part  of 
the  j)ublic  record  and  we  will  post  to 
http  ://\vww.  mil fs.noaa.gov/ pr/pann  its/ 
incidental. hiinttappli(xitions  without 
change.  All  Personal  Identifying 
Information  (for  example,  name, 
address,  etc.)  voluntarily  submitted  by  . 
tbe  commenter  may  be  publicly 
accessible.  Do  not  submit  confidential 
business  information  or  otherwise 
sensitive  or  protected  information. 

To  obtain  an  electronic  copy  of  the 
application  containing  a  list  of  the 
references  used  in  this  document,  w^rite 
to  the  previously  mentioned  address, 
telephone  the  contact  li.sted  here  (.see 
FOR  FURTHER  INFORM ATtON  CONTACT),  or 
visit  the  internet  at:  http:// 
rvu'iv.  n  infs,  noaa  .gov/pr/perm  its/ 
incidental. htmttapplications. 

The  following  associated  documents 
are  also  available  at  the  same  internet 
address:  Environmental  Assessment 
(EA)  prepared  by  us;  and  our  2010 
Finding  of  No  Significant  Impact 
(FONSI).  Documents  cited  in  this  notice 
may  be  viewed,  by  appointment,  during 
regidar  business  hours,  at  the 
aforementioned  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

jeannine  Cody,  NMFS,  Office  of 
Protected  Resources,  NMFS,  (301)  71.3- 
2289  or  Monica  DeAngelis,  NMF.S 
Southw(;st  Regional  Office.  (562)  980- 
3232. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (MMPA;  16  U.S.f].  1361  et 
seq.)  directs  the  .Secretary  (jf  (>)mnujrce 
to  authorize,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals  of  a 
species  or  population  stock,  by  United 
States  citizens  w'ho  engage  in  a  specified 
activity  (other  than  commercial  fi.shing) 
within  a  specified  geographical  region 
if,  after  notice  of  a  proposed 
authf)rization  to  the  pjiblic  for  review 
and  public  comment:  (1)  We  make* 
certain  findings;  and  (2)  the  taking  is 
limited  to  harassment. 

We  shall  grant  authorization  for  the 
incidental  taking  of  small  numbers  of 
marine  mammals  if  we  find  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  .stock(.s),  and  will  not  have 
an  immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  (where  relevant).  The 
authorization  must  set  forth  the 
permissible  methods  of  taking:  other 
means  of  effecting  the  least  practicable 
adverse  impact  on  the  species  or  stock 
and  its  habitat;  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  taking.  We  have 
defined  “negligible  impact”  in  50  CFR 
216.103  as  “*  *  *  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  expected  to,  and  is  not 
rea.sonably  likely  to,  adversely  affect  the 
species  or  slock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

.Section  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  established  an 
expedited  process  by  which  citizens  of 
t)ie  Unitixl  States  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment.  Section  101(a)(5)(D)  of  the 
Act  e.stabli.shes  a  45-day  time  limit  for 
our  njview  of  an  apjilication  followed 
by  a  3U-day  public  notice  and  comment 
period  on  any  proposed  authorizations 
for  the  incidental  harassment  of  small 
numbers  of  marine  mammals.  Within  45 
days  of  the  clo.se  of  the  public  comment 
period,  we  mu.st  either  issue  or  deny  the 
authorization  and  mu.st  publish  a  notice 
in  tlie  Federal  Register  within  30  days 
of  our  determination  to  issue  or  deny 
the  authorization. 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  Marine 


Mammal  Protection  Act  defines 
“harassment”  as;  any  act  of  pursuit, 
torment,  or  annoyance  which  (i)  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  (Level 
A  harassment];  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns, 
including,  but  not  limited  to,  migration, 
breathing,  nursing,  breeding,  feeding,  or 
sheltering  (Level  B  harassment). 

Summary  of  Request 

We  received  an  application  from  the 
.Society  on  May  8,  2012,  requesting  that 
we  issue  an  Incidental  Harassment 
Authorization  (Authorization)  for  the 
take,  by  Level  B  harassment  only,  of 
small  numbers  of  marine  mammals 
incidental  to  conducting  to  helicopter 
operations  and  restoration  and 
maintenance  activities  on  the  St.  George 
R(>ef  Light  .Station  (.Station)  for  the  2013 
season.  After  addressing  comments  from 
us  and  submitting  required  annual 
monitoring  reports  from  the  2011 
.season,  we  determined  tbe  application 
complete  and  adequate  on  November 
27,2012. 

Tbe  Society  aims  to:  (1)  Restore  and 
preserve  tbe  Station  on  a  monthly  basis 
(February-April,  and  November- 
Dec.ember,  2013);  and  (2)  perform 
{leriodic,  annual  maintenance  on  the 
.Station's  optical  light  system. 

The  Station,  which  is  listed  in  the 
National  Park  Service’s  National 
Register  of  Hi.storic  Places,  is  located  on 
Northwest  Seal  Rock  offshore  of 
Oescent  Gity,  C'alifornia  in  the 
northeast  Pacific  Ocean. 

The  proposed  activities  would  oi:cur 
in  the  vicinity  of  a  possible  pinniped 
haul  out  site  located  on  Northwest  .Seal 
Rock.  Acoustic  and  visual  stimuli 
generated  by:  (1)  Helicopter  landings/ 
takeoffs;  (2)  noise  generated  during 
re.storation  activities  (e.g.,  painting, 
plastering,  welding,  and  glazing);  (3) 
maintenance  activities  (e.g.,  bulb 
replacement  and  automation  of  the  light 
system);  and  (4)  human  presence,  may 
have  the  potential  to  cause  any 
pinnipeds  hauled  out  op  Northwest  Seal 
Rock  to  flush  into  the  surrounding  water 
or  to  cau.se  a  short-term  behavioral 
disturbance.  These  types  of  disturbances 
are  the  principal  means  of  marine 
mammal  taking  associated  with  these 
activities  and  the  .Society  has  requested 
an  authorization  to  take  204  Galifornia 
sea  lions  [Zalophus  californianus);  36 
Pacific  Harbor  seals  (Phoca  vitulina); 

172  .Steller  sea  lions  [Eumetopias 
jubatus)  within  the  eastern  IJ..S.  Stock; 
and  six  northern  fur  seals  [Callorhinus 
ursinus)  by  Level  B  harassment. 
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-^To  date,  we  have  issued  three,  l-year 
IHAs  to  the  Society  for  the  conduct  of 
the  same  activities  from  2010  to  2012 
(75  FR  4774,  January  29,  2010;  70  FR 
10564,  February  25,' 2011;  and  77  FR 
8811,  February  15,  2012).  This  is  the 
Society’s  fourth  request  for  au  IHA;  the 
current  IHA  will  expire  on  December 
31,  2012. 

Description  of  the  Specifled  Activity 

The  Society  proposes  to  conduct  the 
proposed  activities  (aircraft  operations, 
lighthou.se  restoration,  and  light 
maintenance  activities)  from  the  period 
of  February  tlirougli  April,  2013  and 
during  tbe  period  of  November  through 
December,  2013,  at  a  maximum 
frequency  of  one  session  per  month.  I'he 
proposed  duration  for  each  session 
would  last  no  more  than  three  days  (e.g., 
Friday,  Saturday,  and  Sunday). 

Aircraft  Operations 

Because  Northwest  Seal  Rock  has  no 
safe  lauding  area  for  boats,  the  proposed 
restoration  activities  would  require  the 
Society  to  transport  personnel  and 
equipment  from  the  California  mainland 
to  Northwest  Seal  Rock  by  a  small 
helico{)4er.  Helicopter  landings  take 
place  on  top  of  the  engine  room 
(caisson)  which  is  approximately  15 
meters  (m)  (48  feet  (ft))  above  the 
surface  of  the  rocks  on  Northwest  Seal 
Rock. 

The  Society  proposes  to  transport  no 
more  than  15  work  crew  members  and 
equipment  to  Nortliwest  Seal  Rock  for 
each  session  and  estimates  that  each 
session  would  require  no  more  than  36 
helicopter  landings/takeoffs  per  month. 
During  landing,  the  helicopter  would 
land  on  the  caisson  to  allow  the  work 
crew  members  to  disembark  and  retrieve 
their  equipment  located  in  a  basket 
attached  to  the  underside  of  the 
helicopter.  The  helicopter  would  then 
return  to  the  mainland  to  pick  up 
additional  personnel  and  equipment. 
Even  though  the  Society  would  use  the 
helicopter  to  transport  work  crow 
members  and  materials  on  the  first  and 
last  days  of  the  three-day  activity,  the 
helicopter  would  likely  fly  to  and  from 
the  Station  on  all  three  days  of  the 
restoration  and  maintenance  activities. 

Proposed  schedule:  The  Society 
would  conduct  a  maximum  of  16  flights 
(eight  arrivals  and  eight  departures)  for 
the  first  day.  The  first  flight  would 
depart  from  Crescent  City  Airport  at 
approximately  9  a.m.  for  a  6-mimite 
flight  to  Northwest  Seal  Rock.  The 
helicopter  would  land  and  takeoff 
immediately  after  offloading  personnel 
and  equipment  every  20  minutes  (min). 
The  total  duration  of  the  first  day’s” 
aerial  operations  could  last  for 


approximately  3  hours  (hrs)  and  26  min 
and  would  end  at  approximately  12:34 
p.m.  (irew  members  would  remain 
overnight  at  the  Station  and  would  not 
return  to  the  mainland  on  the  first  day. 

For  the  second  day,  the  .Society  would 
conduct  a  maximum  of  10  flights  (five 
arrivals  and  five  departures)  to  transport 
additional  materials  on  and  off  the  islet. 
The  first  flight  would  depart  from 
Crescent  City  Airport  at  9  a.m.  for  a  6- 
minute  flight  to  Northwtist  Seal  Rock. 

The  total  duration  of  the  second  day’s 
aerial  operations  could  la.st  iq)  to  three 
hours. 

For  the  final  day  of  operations,  the 
Society  could  conduct  a  maximum  of 
eight  helicopter  flights  (four  arrivals  and 
four  departures)  to  transport  the 
remaining  crew  members  and 
equipment/material  back  to  the  Crescent 
City  Airport.  The  total  duration  of  the 
third  day’s  helicopter  operations  in 
support  of  restoration  could  last  up  to 
2  hrs  and  14  min. 

As  a  mean  of  funding  support  for  the 
restoration  activities,  the  Society 
proposes  to  conduct  public  tours  of  the 
Station  during  the  last  day  of  the 
proposed  restoration  and  maintenance 
activities.  The  Society  propo.ses  to 
transport  visitors  to  the  Station  during 
the  Sunday  work  window  period. 
Although  some  of  these  flights  would  be 
conducted  solely  for  the  transportation 
of  tourists,  tho.se  flights  would  be 
conducted  at  a  later  stage  when  no 
pinnipeds  are  expected  to  be  at  tbe 
•Station.  The  proposed  IHA  does  not 
include  additional  allowance  for 
animals  that  might  be  affected  by 
adcHtional  flights  for  the  transportation 
of  tourists. 

Lighthouse  Restoration  Activities 

Restoration  activities  would  include 
the  removal  of  peeling  paint  and  plaster, 
restoration  of  interior  plaster  and  paint, 
refurbishing  structural  and  decorative 
metal,  reworking  original  metal  support 
beams  throughout  the  lantern  room  and 
elsewhere,  replacing  glass  as  necessary, 
and  upgrading  the  present  electrical 
system.  The  Society  expects  to  complete 
most  of  the  major  restoration  work 
within  the  next  five  years. 

Light  Maintenance  Activities 

The  .Society  will  need  to  conduct 
maintenance  on  the  .Station’s  beacon 
light  at  least  once  or  up  to  two  times  per 
year  within  the  proposed  work  window. 
Scheduled  light  maintenance  activities 
would  coincide  with  lighthou.se 
restoration  activities  conducted  monthly 
during  the  period  of  k’ebruary  through 
April,  2013  and  during  the  period  of 
November  through  December.  2013.  The 
.Society  expects  that  maintenance 


activities  would  not  exceed  3  hrs  per 
each  monthly  session. 

Emergency  Light  Maintenance 

If  the  beacon  light  fails  during  the 
period  from  February  22.  2013,  through 
April  30,  2013,  or  during  the  period  of 
November  1,  2013,  through  December 
31,  2013,  the  .Society  proposes  to  send 
a  crew  of  two  to  three  people  to  the 
.Station  by  helicopter  to  repair  the 
beacon  light.  For  each  emergency  repair 
event,  the  Society  propo.ses  to  conduct 
a  maximum  of  four  flights  (two  arrivals 
and  two  departures)  to  transport 
equipment  and  supplies.  The  helicopter 
may  remain  on  site  or  transit  back  to 
shore  and  make  a  second  landing  to 
pick  up  the  repair  personnel. 

In  the  case  of  an  emergency  repair 
between  May  1,  2013,  and  October  31. 
2013,  the  Society  would  consult  with 
the  NMFS  Southwest  Regional  Office 
(.SVVRO)  to  be.st  determine  the  timing  of 
the  trips  to  the  lighthou.se,  on  a  case-by- 
case  basis,  based  upon  the  exi.sting 
environmental  conditions  and  the 
abundance  and  di.stribution  of  any 
marine  mammals  present  on  NWSR. 

'Fhe  .SWRO  biologists  would  have  real¬ 
time  knowledge  regarding  the  animal 
use  and  abundance  of  the  Northwest 
.Seal  Rock  at  the  time  of  the  repair 
request  and  would  make  a  decision 
regarding  when  the  trips  to  the 
lighthouse  can  be  made  during  the 
emergency  repair  time  window  fhat 
would  have  the  least  practicable  adverse 
impact  to  marine  mammals.  The  SWRO 
would  also  ensure  that  the  .Society’s 
request  for  incidental  take  during 
(Muergency  r»?pairs  would  not  exceed  the 
number  of  incidental  take  authorized  in 
the  proposed  IHA.  To  date,  the  Society 
has  not  needed  to  conduct  emergency 
light  maintenance  between  May  through 
October  under  any  of  the  previous 
Authorizations. 

Complete  automation  of  the  light 
generating  system  and  automatic  backup 
system  would  minimize  maintenance 
and  emergency  repair  visits  to  the 
island.  The  light  is  .solar  powered  using 
one  solar  panel;  an  installed  second 
panel  serves  as  a  backup  which  is 
automatically  activated  if  needed.  A 
second  smaller  bulb  in  the  lantern  is 
activated  if  the  primary  bulb  fails.  Use 
of  high  quality,  durable  materials  and 
thorough  weatherproofing  is  planned  to 
minimize  trips  for  maintenance  and 
repair  in  the  future.  All  tools  and 
supplies  are  stored  on  the  island  so  that 
a  minimal  number  of  transport  trips  for 
emergency  maintenance  will  be 
necessary. 
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Acoustic  Source  Specifications 

f{44  Raven  Helicopter 

The  .Soc:iely  plans  to  charter  a  Raven 
R44  helicopter,  owned  and  operated  by 
Air  Shasta  Rotor  and  Wing,  LLC.  The 
Raven  R44,  which  seats  three  passengers 
and  one  pilot,  is  a  compact-sized  (1134 
kilograms  [kg).  2.‘i00  pounds  (lbs)) 
helicopter  with  two-bladed  main  and 
tail  rotors.  Both  sets  of  rotors  an;  fitted 
with  noi.se-attenuating  blade  tip  caps 
that  would  decrease  flyover  noise. 

Metrics  Used  in  This  Document 

This  section  intrudes  a  brief 
explanation  of  the  sound  mejisurements 
fnHjuently  used  in  the  discussions  of 
acoustic  effects  in  this  document.  .Sound 
pressure  is  the  sound  force  per  unit 
area,  and  is  usually  measured  in 
micropascals  (pPa).  where  1  pascal  (Pa) 
is  the  pressure  resulting  from  a  forc:e  of 
one  newton  exerted  over  an  area  of  one 
square  meter.  Sound  pressure  level 
(.SPL)  is  expressed  as  the  ratio  of  a 
measured  .sound  pressure  and  a 
reference  level.  The  commonly  used 
reference  pressure  is  1  pPa  for  under 
water,  and  the  units  for  .SPLs  are  dB  re: 

1  pPa.  The  commonly  used  reference 
pressure  is  20  pPa  for  in  air,  and  the 
units  for  SPLs  are  dB  re:  20  pPa. 

SPL  (in  decibels  (dB))  =  20  log 
(pressure/reference  pressure). 

SPL  is  an  instantaneous  measurement 
and  can  be  expressed  as  the  [)eak,  the 
peak-peak  (p-p),  or  the  root  mean  square 
(rms).  Root  mean  square,  which  is  the 
square  root  of  the  arithmetic  average  of 
the  squared  in.stantaneous  pressure 
values,  is  typically  used  in  di.scussions 
of  the  effects  of  sounds  on  vertebrates 
and  all  references  to  SPL  in  this 
document  refer  to  the  root  mean  square 
unless  otherwi.se  noted.  .SPL  does  not 
take  the  duration  of  a  .sound  into 
account. 

Characteristics  of  the  Aircraft  Noise 

Noi.se  testing  performed  on  the  R44 
Raven  Helicopter,  as  n;quired  for 
Federal  Aviation  Administration 
approval,  required  an  overflight  at  150 
m  (492  ft)  above  ground  level,  109  knots 
and  a  maximum  gro.ss  weight  of  1,134 
kg  (2,500  lbs).  The  noise  levels 
measured  on  the  ground  at  this  distance 
and  speed  were  81.9  decibels  (dB)  re:  20 
pPa  (A-weighted)  for  the  model  R44 
Raven  1,  or  81.0  dB  re:  20  pPa  (A- 
weighted)  for  the  model  R44  Raven  II 
(NMFS,  2007). 

The  helicopter  would  land  on  the 
Station’s  cai.s.son  and  presumably,  the 
received  sound  levels  would  increa.se 
above  81-81.9  dB  re:  20  pPa  (A- 
weighted)  at  the  landing  an;a. 


Characteristics  of  Restoration  and 
Maintenance  Noise 

Restoration  and  maintenance 
activities  would  involve  the  removal  of 
peeling  paint  and  plaster,  restoration  of 
interior  plaster  and  paint,  refurbishing 
structural  and  decorative  metal, 
rew'orking  original  metal  support  beams 
throughout  the  lantern  room  and 
elsewhere,  replacing  glass  as  neces.sary, 
upgrading  the  present  electrical  system: 
and  annual  light  beacon  maintenance. 
Any  noise  a.ssociated  with  these 
activities  is  likely  to  h(*  from  light 
construction  (e.g.,  .sanding,  hammering, 
or  use  of  hand  drills).  The  Society 
propo.ses  to  confine  all  restoration 
activities  to  the  existing  structure  which 
would  occur  on  the  upper  levels  of  the 
.Station.  Pinnipeds  hauled  out  on 
Northwest  .Seal  Rock  do  not  have  access 
to  this  area. 

We  expfx;t  that  ac.oustic  stimuli 
resulting  from  the  proposed  helicopter 
operations;  noise  from  maintenance  and 
restoration  activities;  and  human 
pre.sence  have  the  potential  to  harass 
marine  mammals,  incidental  to  the 
conduct  of  the  propo.sed  activities.  We 
expect  these  disturbances  to  be 
temporary  and  residt,  at  worst,  in  a 
temporary  modification  in  behavior 
and/or  low-level  physiological  effects 
(Level  B  Harassment)  of  small  numbers 
of  certain  species  of  marine  mammals. 

Description  of  the  Specified  Geographic 
Region 

The  Station  is  located  on  a  small, 
rocky  islet  (41°5n'24"  N,  124°22'00"  W) 
approximately  nine  kilometers  (km)  (8.0 
miles  (mi))  in  the  northeast  Pacific 
Ocean,  offshore  of  Crescent  Cify, 
California  (Latitude:  41°48'48"  N; 
Longitude:  124°14'11"  W).‘NW.SR  is 
approximately  91.4  m  (300  ft)  in 
diameter  that  peaks  at  5.18  m  (17  ft) 
above  mean  sea  level.  The  Station,  built 
in  1892,  rises  45.7  m  (150  ft)  above  the 
sea,  consists  of  hundreds  of  granite 
blocks,  is  topped  with  a  cast  iron 
lantern  room,  and  covers  much  of  the 
surface  of  the  isJet. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Proposed  Specified  Activity 

The  marine  mammals  most  likely  to 
he  harassed  incidental  to  the  Society’s 
helicopter  operations,  lighthouse 
restoration,  and  lighthouse  maintenance 
on  Northwest  .Seal  Rock  are  primarily 
Steller  and  California  sea  lions  and  to  a 
lesser  extent  the  Pacific  harbor  .seal  and 
the  eastern  Pacific  .stoc;k  of  northern  fur 
seal.  We  refer  the  ptihlic  to  (^arretta  et 
id.,  (201 1)  and  Allen  and  Angliss  (2012) 
for  general  information  on  the.se  species 
which  are  pre.sented  below  this  section. 


The  publications  are  available  at: 
http:// iviviv.  n  in fs.noao.gov/ pr/ pdfs/sars/ 
po2()ll.pdf  and  http:// 
www.nmfs.noaa.gov/pr/pdfs/sars/ 
ak2011  .pdf  respectively.  We  present  a 
suimnary  of  information  on  these 
species  below  this  section. 

California  Sea  Lion 

California  sea  lions  are  not  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  (E.SA;  18  U.S.C. 
1531  et  seq.),  nor  are  they  categorized  as 
depicted  under  the  MMPA.  The 
(California  sea  lion  is  now  a  full  species, 
separated  from  the  CCalapagos  sea  lion 
(Z.  wollehaeki)  and  the  extinct  Japanese 
sea  lion  (Z.  japonicus)  (Brunner  2003, 
Wolf  et  al.,  2007,  Schramm  et  al.,  2009). 
The  estimated  population  of  the  H.S. 
slock  of  California  sea  lion  is 
approximately  298,750  animals  and  the 
current  maximum  population  growth 
rate  is  12  percent  (Carretta  et  oL,  2011). 

Major  rookeries  for  the  California  sea 
lion  exist  on  the  Channel  Islands  off 
southern  California  and  on  the  islands 
situated  along  the  east  and  west  coasts 
of  Baja  (California.  The  breeding  areas  of 
the  (California  srsa  lion  are  on  islands 
located  in  .southern  California,  western 
Baja  California,  and  the  Gulf  of 
(^California.  Males  are  polygamous, 
establishing  breeding  territories  that 
may  include  up  to  14  females.  They 
defend  their  territories  with  aggressive 
physical  displays  and  vocalization.  .Sea 
lions  reach  sexual  maturity  at  four  to 
five  years  old  and  the  breeding  season 
lasts  from  May  to  August.  Most  pups  are 
born  from  May  through  [uly  and  weaned 
at  10  months  old. 

Crescent  Coastal  Research  ((CCR) 
conducted  a  three-year  (1998-2000) 
survey  of  the  wildlife  species  on  NWSR 
for  the  .Society.  They  reported  that 
counts  of  (California  .sea  lions  on  NWSR 
varied  greatly  (from  six  to  541)  during 
the  observation  period  from  April  1997 
through  July  2000.  CCR  reported  that 
counts  for  CCalifornia  sea  lions  during 
the  spring  (April-May),  summer  (June- 
August),  and  fall  (September-October), 
averaged  80,  154,  and  235,  respectively 
((CCR.  2001). 

The  n)ost  current  counts  for  the 
month  of  July  by  NMFS  (2000  through 
2004)  have  been  relatively  low  as  the 
total  number  of  (California  .sea  lions 
recorded  in  2000  and  2003  was  3  and 
11,  respectively  (M.  Lowry,  NMF'S, 
.SWF.SC,  unpublished  data).  Based  on 
the  monitoring  report  for  the  2011 
s(?ason,  the  maximum  numbers  of 
(California  sea  lions  present  during  tbe 
April  and  November,  2011  work 
.sessions  was  2  and  90  animals, 
respectively  (.SGRLPS,  2012).  'I'liere 
were  no  California  sea  lions  present 
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during  the  March,  2012  work  session 
(SGRLPS,  2012). 

Pacific  Harbor  Seal 

Pacific  harbor  seals  are  not  li.sted  as 
threatened  or  endangered  under  the 
Endangered  Species  Act,  nor  are  they 
categorized  as  depleted  under  the 
Marine  Mammal  Protection  Act.  The 
estimated  population  of  the  California 
stock  of  Pacific  harbor  seals  is 
approximately  30,196  animals  (Carretta 
et.  al,  2011). 

The  animals  inhabit  near-.shore 
coastal  and  estuarine  areas  from  Baja 
California,  Mexico,  to  the  Pribilof 
Islands  in  Alaska.  Pacific  harbor  seals 
are  divided  into  two  subspecies:  P.  v. 
stejnegeri  in  the  western  North  Pacific, 
near  Japan,  and  P.  v.  richardsi  in  the 
northeast  Pacific  Ocean.  The  latter 
subspecies,  recognized  as  three  separate 
stocks,  inhabits  the  west  coa.st  of  the 
continental  United  States,  including: 

The  outer  coastal  waters  of  Oregon  and 
Washington  states;  Washington  state 
inland  waters;  and  Alaska  coastal  and 
inland  waters.  Two  of  these  stocks,  the 
C^alifornia  stock  and  Oregon/ 

Washington  coa.st  stock,  of  Pacific 
harbor  seals  are  identified  off  the  coast 
of  Oregon  and  C^alifornia  for 
management  purposes  under  the 
MMPA.  However,  the  stock  boundary  is 
difficult  to  distinguish  because  of  the 
continuous  distribution  of  harbor  seals 
along  the  west  coast  and  any  rigid 
boundary  line  is  (to  a  greater  or  lesser 
extent)  arbitrary,  from  a  biological 
perspective  (Carretta  et  al..  2011).  Due 
to  the  location  of  the  proposed  project 
which  is  situated  near  the  border  of 
(Jregon  and  California,  both  stocks 
could  be  present  within  the  [)rnposed 
project  area.  • 

In  California,  over  500  harbor  seal 
haulout  sites  are  widely  distributed 
along  the  mainland  and  offshon; 
islands,  and  include  rocky  shores, 
beaches  and  intertidal  sandbars  (Lowrv 
et  al.,  2005).  Harbor  seals  mate  at  sea 
and  females  give  birf))  during  the  spring 
and  summer,  although,  the  pupping 
season  varies  with  latitude.  Pups  are 
nursed  for  an  average  of  24  days  and  are 
ready  to  swim  minutes  alter  being  born. 
Harbor  seal  pupping  lakes  place  at  many 
locations  and  rookery  size  varies  from  a 
few  pjips  to  many  bundreds  f)f  pups. 

The  nearest  harbor  seal  rookery  relative 
to  the  proposed  pntject  site  is  at  CastU; 
Rock  National  Wildlife  Refuge,  located 
approximately  located  965  m  (0.6  ini) 
south  of  Point  St.  George,  and  2.4  km 
(1.5  mi)  north  of  the  Oescent  (lity 
Harbor  in  Del  Norte  (bounty,  California 
(USFWS,  2007). 

CCR  noted  that  harbor  seal  use  of 
Northwest  Seal  Rock  was  minimal,  with 


only  one  sighting  of  a  group  of  six 
animals,  during  20  observation  surveys. 
They  hypothesized  that  harbor  .seals 
may  avoid  the  islet  becau.se  of  its 
distance  from  shore,  relatively  .steep 
topography,  and  full  exposure  to  rough 
and  frequently  turbulent  sea  swells.  For 
the  2010  and  2011  seasons,  the  Society 
did  not  observe  any  Pacific  harbor  seals 
present  on  Northwest  Seal  Rock  during 
restoration  activities  (SGRLPS,  2010; 
2011).  During  the  2012  sea.son,  the 
Society  reported  sighting  a  total  of  two 
harbor  seals  present  on  Northwest  .Seal 
Rock  (SGRLPS,  2012). 

Northern  Fur  Seal 

Northern  fur  seals  are  not  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act.  However,  they 
are  categorized  as  depleted  under  the 
Marine  Mammal  Protection  Act. 

Northern  fur  .seals  occur  from  southern 
California  north  to  the  Bering  .Sea  and 
west  to  the  Sea  of  Okhotsk  and  Honshu 
Island  of  Japan.  Two  separate  stocks  of 
northern  fur  seals  are  recognized  within 
U.S.  waters;  An  Eastern  Pacific  stock 
di.strihuted  among  sites  in  Alaska, 

British  Columbia;  and  a  San  Miguel 
Island  stock  distributed  along  the  west 
coa.st  of  the  continental  U.S. 

Northern  fur  seals  may  temporarily 
haul  out  on  land  at  other  sites  in  Alaska, 
British  Columbia,  and  on  islets  along 
the  we.st  coa.st  of  the  continental  United 
States,  but  generally  this  occurs  outside 
of  the  breeding  .season  (Fiscus,  1983). 

The  estimated  population  of  the  .San 
Miguel  Island  stock  is  9,968  animals 
with  a  maximum  population  growth  rate 
of  12  percent  (Carretta  et  al.,  2011). 

Northern  fur  .seals  breed  in  Alaska 
and  migrate  along  the  west  coast  during 
fall  and  winter.  Due  to  their  pelagic 
habifat,  they  arc  rarely  seen  from  shore 
in  the  continental  U.S.,  but  individuals 
occasionally  come  ashore  on  islands 
well  offshore  (i.e.,  Farallon  Islands  and 
Cihannel  Islands  in  California).  During 
the  breeding  season,  approximately  74 
percent  of  the  worldwide  population  is 
found  on  the  Pribilof  Islands  in  Alaska, 
with  the  remaining  animals  spread 
throughout  the  North  Pacific  Ocean 
(Lander  and  Kajimura,  1982). 

CiCR  observed  one  male  northern  fur 
seal  on  Northwest  Seal  Rock  in  October, 
1998  (f;C;R,  2091).  It  is  possible  that  a 
few  animals  may  use  the  island  more 
often  that  indicated  by  the  CCR  surveys, 
if  they  were  mistaken  for  other  otariid 
species  (i.e.,  eared  .seals  or  fur  .seals  and 
sea  lions)  (M.  DeAngelis,  NMF.S,  pers. 
comm.). 

For  the  2010,  2011,  and  2012  work 
seasons,  the  .Sot:iety  has  not  ob.served 
any  northern  fur  seals  present  on 


Northwest  Seal  Rock  during  restoration 
activities  (SGRLPS.  2010;  2011;  2012). 

Steller  Sea  Lion 

Steller  sea  lions  consist  of  two 
distinct  population  .segments:  the 
western  and  eastern  distinct  population 
.segments  divided  at  144°  West 
longitude  (Cape  Suckling,  Alaska).  The 
eastern  distinct  population  segment  of 
the  Steller  sea  lion  is  threatened; 
however  NMFS  is  proposing  to  remove 
the  eastern  distinct  population  segment 
of  Steller  sea  lions  from  the  list  of 
endangered  wildlife,  after  a  status 
review  by  its  biologists  found  the 
species  is  recovering.  The  western 
distinct  population  segment  is 
endangered  under  the  Endangered 
.Sjjecies  Act.  Both  segments  are  depleted 
under  the  Marine  Mammal  Protection 
Act. 

Steller  sea  lions  range  along  the  North 
Pacific  Rim  from  northern  Japan  to 
California  (Loughlin  et  al.,  1984),  with 
centers  of  abundaru*  and  distribution  in 
the  Gulf  of  Alaska  and  Aleutian  Islands, 
respectively.  The  species  is  not  known 
to  migrate,  but  individuals  disperse 
widely  outside  of  the  breeding  season 
(late  May  through  early  July),  thus 
potentially  intermixing  with  animals 
from  other  areas. 

The  western  segment  of  .Steller  sea 
lions  inhabit  central  and  western  Gulf  of 
Ala.ska,  Aleutian  Islands,  as  well  as 
coastal  waters  and  breed  in  Asia  (e.g., 
japan  and  Russia).  The  eastern  segment 
includes  .sea  lions  living  in  southeast 
Alaska,  British  Columbia,  California, 
and  Oregon. 

The  estimated  population  of  the 
eastern  distinct  population  .segment 
ranges  from  a  minimum  of  52,847  up  to 
72,223  animals  and  the  maximum 
population  growth  rate  is  12.1  percent 
(Angliss  and  Allen,  2011). 

The  eastern  distinct  population 
.segment  of  .Steller  sea  lions  breeds  on 
rookeries  located  in  southeast  Alaska, 
British  Columbia,  Oregon,  and 
California.  There  are  no  rookeries 
located  in  Washington  state.  Steller  .sea 
lions  give  birth  in  May  through  july  and 
breeding  commences  a  couple  of  weeks 
after  birth.  Pups  are  weaned  during  the 
winter  and  spring  of  the  following  year. 

Despite  the  wide-ranging  movements 
of  juveniles  and  adult  males  in 
particular,  exchange  between  rookeries 
by  breeding  adult  females  and  males 
(other  than  between  adjoining  rookeries) 
appears  low,  although  males  have  a 
higher  tendency  to  disperse  than 
females  (NMF.S  1995,  Trujillo  el  al., 
2004,  Hoffman  et  al..  2006).  A 
northward  shift  in  the  overall  breeding 
distribution  has  ocf:urredrwilh  a 
contraction  of  the  range  in  southern 
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California  and  new  rookeries  ; 
established  in  southeastern  Alaska 
(Pitcher  ct  al.,  2007). 

CX'.R  reported  that  Steller  sea  lion 
numbers  at  Northwest  Seal  Rock  ranged 
from  20  to  355  animals,  (founts  of 
Steller  sea  lions  during  the  spring 
(April-May),  summer  (june-August). 
and  fall  (Septembor-()f;tober),  averaged 
08,  110,  and  50,  respectively  ((,’CR, 

2001).  A  more  recent  survey  at  NWSR 
between  2000  and  2004  sh{)wed  Steller 
sea  lion  numbers  ranged  from  175  to 
354  in  July  (M.  Lowrv,  NMFS/.SWFSC, 
unpubl.  data).  Winter  use  of  NWSR  by 
Steller  sea  lion  is  presumed  to  be 
minimal,  due  to  inundation  of  the 
natural  portion  of  the  island  by  large 
swells. 

For  the  2010  season,  the  .Soc;iety 
reported  that  no  .Steller  sea  lions  were 
present  in  the  vicinity  of  Nortluve.st  .Seal 
Rock  during  restt)ration  activities 
(.SCiRI.PS,  2010).  Ba.sed  on  the 
monitoring  report  for  the  2011  sea.st)n, 
the  maximum  numbers  of  Steller  sea 
lions  pre.sent  during  the  April  and 
Novfunber  201 1 ,  work  sessions  was  2 
and  150  animals,  respectively  (SCiRbP.S, 
2012).  During  the  2012  season,  the 
Sot:iety  did  not  observe  any  Steller  sea 
lions  present  on  Northwest  Seal  Rock 
during  restoration  activities. 

Other  Marino  Mammals  in  the  Proposed 
Action  Area 

Therf!  are  several  endangered 
c;etaceans  that  have  tin;  potential  to 
transit  in  the  vicinity  of  Northwest  S(;al 
Rock  including  the  blue  (Baluenoptera 
nniscnius],  fin  (Balaenoptera  physalus], 
humpback  {Meguptera  novaeangliae), 
sei  (Balaenoptera  borealis),  north 
Pacific  right  (Enbalenu  japonica),  sperm 
(Physeter  macrocephalus],  and  southern 
resident  killer  (Orcinns  area)  whales. 

(;alif(»rnia  (.south(;rn)  sea  otters 
(Hnhvdra  hitris  nereis),  listecias 
threatened  under  the  FSA  and 
categ«)rized  as  (leph;t(;d  under  the 
MMPA,  usually  range  in  coastal  waters 
within  two  km  (1.2  mi)  of  shore.  Neither 
CX;R  nor  the  Society  has  encountered 
C'.alifornia  sea  otters  on  Northwe.st  Seal 
Rock  during  the  course  of  the  four-year 
wildlife  study  (CXR,  2001)  nor  has  the 
.Society  encountered  the  sp(;cies  during 
the  course  of  the  previous  three  Ill  As. 
The  U..S.  Fish  and  Wildlife  Service 
(IJSFW.S)  manages  the  .sea  otter  and  we 
will  not  consider  this  species  further  in 
this  nroposed  IHA  notice. 

All  olthe  aforementioned  species  are 
found  farther  offshore  than  the  proposed 
action  area  and  are  not  likely  to  be 
affected  by  the  restoration  and 
maintenance  activities.  Accordingly,  we 
will  not  consider  these  species  in 
greater  detail  and  the  proposed  IHA  will 


only  address  requested  take 
authorizations  for  pinnipeds. 

Potential  Effects  on  Marine  Mammals 

Acoustic  and  visual  stimuli  generated 
by:  (1)  Helicopter  landings/takeoffs;  (2) 
noi.se  generated  ((uring  restoration 
activities  (e.g.,  painting,  plastering, 
welding,  and  glazing);  and  (3) 
maintenance  activities  (e.g.,  bulb 
replacement  and  automation  of  the  light 
system)  may  have  the  potential  to  cause 
Level  B  hara.ssment  of  any  pinnipeds 
hauled  out  on  NWSR.  The  effects  of 
sounds  from  helicopter  oj)erations  and/ 
or  re.storation  and  maintenance 
activities  might  include  one  of  the 
following:  temjjorarv  or  permanent 
hearing  impairment  or  behavioral 
disturbance  (.Southall,  et  al.,  2007). 

Hearing  Impairment 

Marine  mammals  produce  sounds  in 
various  important  context.s — soc:ial 
interactions,  foraging,  navigating,  and  to 
responding  to  predators.  The  best 
available  .science  sugge.sts  that 
pinnipeds  have  a  functional  aerial 
hearing  sensitivity  between  75  hertz 
(Hz)  and  75  kilohertz  (kHz)  and  can 
produce  a  diversity  of  sounds,  though 
generally  from  100  Hz  to  .several  tens  of 
kHz  (.Southall,  et  al.,  2(M)7). 

Exposure  to  high  intensity  .sound  for 
a  sufficient  duration  may  result  in 
auditory  effects  such  as  a  noise-induced 
thn;shold  shift — an  incr«;ase  in  the 
auditory  threshohl  after  «;xj)osure  to 
noise  (Finneran.  Carder.  .Schlundt,  and 
Ridgway.  2005).  Factors  that  influence 
the  amount  of  threshold  shift  include 
the  amplitude,  duration,  frequency 
content,  temporal  j)attern,  and  energy 
distribution  of  noise  exposure.  The 
magnitude  of  hearing  threshold  shift 
normally  decreases  over  time  following 
ce.s.sation  of  the  noi.se  exposure.  The 
amount  of  threshold  shift  ju.st  after 
ex|)osure  is  called  the  initial  threshold 
shift.  If  the  threshold  shift  eventually 
returns  to  zero  (i.e.,  the  threshold 
returns  to  tin;  j)re-exposure  value),  it  is 
called  temporary  threshold  shift  (TT.S) 
(Southall  et  al.,  2007). 

Pinnipeds  have  the  potential  to  be 
disturbed  by  airborin;  and  und«;rwater 
noise  generated  by  the  engine  of  the 
aircraft  (Born,  Riget,  Dietz,  and 
.^ndriashek,  1099;  Richard.son.  (Ir(;ene, 
Malme,  and  Thomson,  1995).  Data  on 
underwater  TT.S-onset  in  pinnipeds 
exposed  to  pulses  are  limited  to  a  single 
study  which  exposed  two  (California  sea 
lions  to  single  underwater  pul.ses  from 
an  arc-gap  transducer  and  found  no 
measurable  'IT.S  following  exposures  up 
to  183  dB  re:  1  pPa  (peak-to-peak) 
(Finneran,  Dear,  Carder,  and  Ridgway, 
2003). 


ITS  has  been  demonstrated  and 
studied  in  certain  captive  odontocetes 
and  pinnipeds  exposed  to  strong  sounds 
(reviewed  in  .Southall  et  al.,  2007).  In 
2004,  researchers  measurt;d  auditory 
fatigue  to  airborne  sound  in  harbor 
seals,  California  sea  lions,  and  northern 
(;lephant  seals  (Mirounga  angiistirostris) 
after  exposure  to  non-pulse  noise  for  25 
minutes  (Kastak,  Southall,  Holt,  Kastak, 
and  .Schusterman,  2004).  In  the  study, 
the  harbor  seal  experienced 
approximately  0  dB  of  TTS  at  99  dB  re: 
20  pPa.  On.set  of  TT.S  was  identified  in 
the  (California  sea  lion  at  122  dB  re:  20 
pPa.  The  northern  elephant  seal 
exp(;rienced  TT.S-on.set  al  121  dB  re:  20 
pPa  (Kastak  et  al.,  2004). 

I’here  is  a  dearth  of  information  on 
ac:oustif:  effec:ts  of  helicoptf;r  overflights 
on  pinniped  hearing  and 
cf)mmunication  (RicharcLson  et  al., 

1995)  and  to  NMFS’  knowledge,  there 
has  been  no  specific  documentation  of 
TT.S,  let  alone  permanent  threshold  shift 
(FT.S),  in  free-ranging  pinni})ed.s 
exposed  to  helicr)pter  operations  during 
rf;alislic  field  conditions. 

In  2008,  NMF.S  issued  an  IHA  to  the 
U..S.  Fish  and  Wildlife  .Service  (IJ.SFWS) 
for  tlie  take  of  small  numbers  of  .Steller 
sea  lions  and  Pacific  harbor  seals, 
incidental  to  rodent  eradication 
activities  on  an  islet  offshore  of  Rat 
Island,  AK  conducted  by  helicopter.  The 
15-minute  aerial  treatment  consisted  of 
the  helicopter  slowly  approaching  the 
islet  at  an  elevation  of  over  1,000  feet 
(304.8  rn):  gradually  decreasing  altit\ide 
in  slow  circles;  and  applying  the 
rodenticide  in  a  .single  pass  and 
returning  to  Rat  Island.  I'he  gradual  and 
deliberate  approach  to  the  islet  resulted 
in  the  .sea  lions  present  initially 
becoming  aware  of  the  helicopter  and 
calmly  moving  into  the  water,  f’urther, 
the  lJ.Sr'W,S  reported  that  all  responses 
f(;ll  well  within  the  range  of  Level  B 
hara.ssim;nt  (i.c;.,  alert  head  raises 
without  moving  or  limited,  short-term 
displacement  resulting  from  aircraft 
noise  due  to  helicopter  overflights). 

As  a  general  statement  from  the 
available  information,  pinnipeds 
exposed  to  intense  (approximately  110 
to  120  (iB  n;:  20  pFa)  non-pul.se  sounds 
oft(;n  leave  haulout  areas  and  seek 
refuge  tem[K)rarily  (minutes  to  a  few 
hours)  in  the  water  (.Southall  ct  al., 
2007).  Any  noise  attributed  to  the 
.Society’s  j)roposed  helicopter 
operations  on  NW.SR  woidd  be  short¬ 
term  (approximately  5  min  per  trip). 
NMFS  would  expect  the  ambient  noise 
lev»;ls  to  return  to  a  baseline  .state  when 
helit;opler  operations  have  ceased  for 
the  day.  Per  Richardson  et  al.  (1995). 
approaching  aire.raft  generally  flush 
animals  into  the  water  and  noise  from 
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a  helicopter  is  typically  directed  down 
in  a  “cone”  underneath  the  aircraft.  As 
the  helicopter  landings  take  place  15  ni 
(48  it)  above  the  surface  of  the  rocks  on 
NWSR,  NMKS  presumes  that  the 
received  sound  levels  w'ould  increase 
above  81-81.9  dB  re:  20  pl’a  (A- 
weighted)  at  the  landing  pad.  However, 
NMFS  does  not  expect  that  the 
increased  received  levels  of  sound  from 
the  helicopter  would  cause  ITS  or  ITS 
because  the  pinnipeds  would  flush 
before  the  helicopter  approached 
NWSR;  thus  increasing  the  distance 
between  the  pinnipeds  and  the  received 
sound  levels  on  NWSR  during  the 
propo.sed  action. 

Behavioral  Distarhance 

There  is  increasing  recognition  that 
the  effect  of  human  disturbance  wildlife 
is  highly  dependent  on  the  nature  of  the 
disturbance  (Burger  et  al..  1995;  Klein  et 
at.,  1995;  and  Kucey,  2005). 

Disturbances  resulting  from  human 
activity  can  impact  short-  and  long-term 
pinniped  haul  out  behavior  (Renouf  el 
al.,  1981;  Schneider  and  Payne,  1983; 
Terhune  and  Almon,  1983;  Allen  at  al., 
1984;  Stew’art,  1984;  Suryan  and 
Harvey,  1999;  Mortenson  et  al.,  2000; 
and  Kucey  and  Trites,  2006).  The 
apparent  skittishness  of  both  harbor 
seals  and  Steller  sea  lions  raises 
concerns  regarding  behavioral  and 
physiological  impacts  to  individuals 
and  populations  experiencing  high 
levels  of  human  disturbance.  It  is  well 
known  that  human  activity  can  flush 
harbor  seals  off  haul  out  sites  (Allen  et 
al.,  1984;  Calambokidis  et  al.,  1991; 
Suryan  and  Harvey,  1999;  Mortenson  et 
al.,  2000). 

The  Hawaiian  monk  seal  [Monachus 
schaainslandi)  has  been  showm  to  avoid 
b(;aches  that  have  been  disturbed  often 
by  humans  (Kenyon,  1972).  Stevens  and 
Boness  (2003)  concluded  that  after  the 
1997-98  El  Nino,  when  poj)ulations  of 
the  South  American  fur  .seal, 
Arctocephalas  australis,  in  Peru 
declined  dramatically,  seals  abandoned 
some  of  their  former  primary  breeding 
sites,  but  continued  to  breed  at  adjacent 
beaches  that  wen;  more  rugged  (i.e.,  less 
likely  to  be  used  by  humans). 
Abandoned  and  unused  sites  were  more 
likely  to  have  human  disturbance  than 
currently  u.sed  sites.  In  one  ca.se,  human 
disturbance  appeared  to  cause  Steller 
sea  lions  to  desert  a  breeding  area  at 
Northeast  Point  on  St.  Paul  Island, 
Alaska  (Kenyon,  1962). 

It  is  likely  that  the  initial  helicopter 
approach  to  the  Station  would  cause  a 
subset,  or  all  of  the  marine  mammals 
hauled  out  on  NWSR  to  depart  the  rock 
and  flush  into  the  water.  The  physical 
presence  of  aircraft  could  also  lead  to 


non-auditory  effects  on  marine 
mammals  involving  visual  or  other  cues. 
Airborne  .sound  from  a  low-flying 
helicoptfir  or  airplane  may  be  heard  by 
marine  mammals  while  at  the  surface  or 
underwater.  In  general,  helicopters  tend 
to  be  noisier  than  fixed  wing  aircraft  of 
similar  size  and  underwater  sounds 
from  aircraft  are  strongest  just  below  the 
surface  and  directly  under  the  aircraft. 
Noise  from  airt:raft  would  not  be 
expected  to  cause  direct  physical  effects 
but  have  the  potential  to  affect  behavior. 
The  primary  factor  that  may  influence 
abrupt  movements  of  animals  is  engine 
noise,  spef:ifically  changes  in  engine 
noise.  Responses  by  mammals  could 
include  hasty  dives  or  turns,  change  in 
course,  or  flushing  and  stampeding  from 
a  haul  out  site.  There  are  few  well 
documented  studies  of  the  impacts  of 
aircraft  overllight  over  pinniped  haul 
out  sites  or  rookeries,  and  many  of  those 
that  exist,  are  specific  to  military 
activities  (Efroymson  et  al.,  2001). 

.Several  factors  complicate  the 
analysis  of  long-  and  short-term  effects 
for  aircraft  overflights.  Information  on 
behavioral  effects  of  overflights  by 
military  aircraft  (or  component 
.stressors)  on  mo.sj  wildlife  species  is 
sparse.  Moreover,  models  that  relate 
behavioral  changes  to  abundance  or 
reproduction,  and  those  that  relate 
behavioral  or  hearing  effects  thresholds 
from  one  population  to  another  are 
generally  not  available.  In  addition,  the 
aggregation  of  sound  fretpiencies, 
durations,  and  the  view  of  the  aircraft 
into  a  single  exposure  metric  is  not 
always  the  best  predictor  of  effects  and 
it  may  akso  be  difficult  to  calculate. 
Overall,  there  has  been  no  indication 
that  single  or  occasional  aircraft  flying 
above  pinnipeds  in  wafer  cause  long 
term  displacement  of  the.se  animals 
(Richardson  et  al.,  1995).  The  Lowest 
Observed  Adverse  Effects  Levels 
(LOAELs)  are  rather  variable  for 
pinnipeds  on  land,  ranging  from  just 
over  150  m  (492  ft)  to  about  2,000  m 
(6,562  ft)  (Efroymson  et  al.,  2001).  A 
conservative  (90th  percentile)  distance 
effects  level  is  1,150  m  (3,773  ft).  Most 
thresholds  represent  movement  away 
from  the  overflight.  Bov.des  and  Stewart 
(1980)  estimated  an  LOAELof  305  m 
(1,000  ft)  for  helicopters  (low  and 
landing)  in  California  sea  lions  and 
harbor  seals  observed  on  San  Miguel 
Island,  CA;  animals  responded  to  .some 
d(!gree  by  moving  within  the  haul  otit 
and  entering  into  the  water,  stampeding 
into  the  water,  or  clearing  the  haul  out 
•completely.  Both  species  always 
responded  with  the  raising  of  their 
heads.  California  .sea  lions  appeared  to 


react  more  to  the  visual  cue  of  the 
helicopter  than  the  noise. 

If  pinnipeds  are  pre.sent  on  NWSR,  it 
is  likely  that  a  helicopter  landing  at  the 
.Station  would  cause  some  number  of 
the  pinnipeds  on  NWSR  to  flush; 
however,  when  present,  they  appear  to 
show  rapid  hahifiiation  to  helicopter 
landing  and  departure  (Crescent  Coastal 
Research,  2001;  Guy  Towers,  SGRLPS, 
pers.  com.).  According  to  the  CC^R 
Report  (2001),  while  up  to  40  percent  of 
the  California  and  Steller  sea  lions 
present  on  the  rock  have  been  observed 
to  enter  the  water  on  the  first  of  a  series 
of  helicopter  landings,  as  few  as  zero 
percent  have  flushed  on  subsequent 
landings  on  the  same  date.  In  fact,  the 
.Society  reported  that  during  the 
November  2011  work  session,  Steller 
sea  lions  and  California  sea  lions 
exhibited  minimal  ingress  and  egre.ss 
from  Northwest  Seal  Rock  during 
helicopter  approaches  and  departures 
(.SGRLPS,  2011). 

If  pinnipeds  are  present  on  NWSR, 
Level  B  behavioral  harassment  of 
pinnipeds  may  occur  during  helicopter 
landing  and  takeoff  from  NWSR  due  to 
the  pinnipeds  temporarily  moving  from 
the  rocks  and  lower  .structure  of  the 
.Station  into  the  sea  due  to  the  noise  and 
appearance  of  helicopter  during 
approaches  and  departures.  It  is 
expected  that  all  or  a  portion  of  the 
marine  mammals  hauled  out  on  the 
island  will  depart  the  rock  and  move 
into  the  water  upon  initial  helicopter 
approaches.  The  movement  to  the  water 
is  expected  to  be  gradual  due  to  the 
required  controlled  helicopter 
approaches  (see  Propo.sed  Mitigation 
section),  the  small  size  of  the  aircraft, 
the  use  of  noise-attenuating  blade  tip 
caps  on  the  rotors,  and  behavioral 
habituation  on  the  part  of  the  animals  as 
helicopter  trips  continue  throughout  the 
day.  During  the  sessions  of  helicopter 
activity,  if  pre.sent  on  NWSR,  .some 
animals  may  be  temporarily  displaced 
from  the  island  and  either  raft  in  the 
water  or  reh)cate  to  other  haul-outs. 

.Sea  lions  have  shown  habituation  to 
helicopter  flights  within  a  day  at  the 
project  site  and  most  animals  are 
(!xpected  to  return  .soon  after  helicopter 
activities  cease  for  that  day.  By 
clustering  helicopter  arrival/departures 
within  a  short  time  period,  animals  are 
expected  to  show  less  response  to 
subsequent  landings.  No  impact  on  the 
population  size  or  breeding  .stock  of 
Steller  sea  lions,  California  sea  lions. 
Pacific  harbor  seals,  or  northern  fur 
.seals  is  expected  to  occur. 

Re.storation  and  maintenance 
activities  would  involve  the  removal  of 
peeling  paint  and  pla.ster,  re.storation  of 
interior  plaster  and  paint,  refurbishing 
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structural  and  decorative  metal, 
reworking  original  metal  support  beams 
throughout  the  lantern  room  and 
elsewhere,  replacing  glass  as  necessary, 
upgrading  the  present  electrical  system: 
and  annual  light  beacon  maintenance. 
Any  noise  associated  w^ith  these 
activities  is  likely  to  be  fromJight 
construction  (e.g.,  sanding,  hammering, 
or  use  of  hand  drills)  and  the  pinnipeds 
may  be  disturbed  by  human  presence. 
Animals  respond  to  disturbance  from 
humans  in  the  same  way  as  they 
respond  to  the  risk  of  predation,  by 
avoiding  areas  of  high  risk,  either 
completely  or  by  using  them  for  limited 
periods  (Gill  at  al.,  1996). 

Mortality 

Sudden  movement  of  large  numbers 
of  animals  may  cause  a  stampede.  In 
order  to  prevent  such  stampedes  from 
occurring  within  the  .sea  lion  colony, 
certain  mitigation  requirements  and 
restrictions,  such  as  controlled 
helicopter  approaches  and  limited 
access  period  during  the  pupping 
season,  will  be  impo.sed  should  an  IHA 
be  is.sued.  As  such,  and  because  any 
pinnipeds  nearby  likely  would  avoid 
the  approaching  helicopter,  the  Society 
anticipates  that  there  will  be  no 
instances  of  injury  or  mortality  during 
the ’proposed  project. 

Anticipated  Effects  on  Habitat 

We  expect  that  there  will  be  no  long- 
or  short-term  physical  impacts  to 
pinniped  habitat  on  NWSR.  The  Society 
proposes  to  c:onfine  all  restoration 
activities  to  the  existing  structure  which 
would  occur  on  the  upper  levels  of  the 
Station  which  are  not  used  by  marine 
mammals.  The  Society  would  remove 
all  waste,  discarded  materials  and 
equipment  from  the  island  after  each 
visit.  The  proposed  activities  w'ill  not 
re.sult  in  any  permanent  impact  on 
habitats  used  by  marine  mammals, 
including  the  food  sources  they  use.  The 
main  impact  as.sociated  with  the 
propo.sed  activity  will  be  temporarily 
elevated  noise  levels  and  the  a.ssociated 
direct  effects  on  marine  mammals, 
previously  discussed  in  this  notice. 

Proposed  Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  section 
101(a)(.'j)(D)  of  the  MMPA,  NMFS  must 
set  forth  the  permissible  methods  of 
taking  pursuant  to  such  activity, .and 
other  means  of  effecting  the  least 
practicable  adverse  impact  on  such 
species  or  .stock  and  its  habitat,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance,  and  the  availability  of  such 


species  or  stock  foe. taking  for  certain 
subsistenc.e  uses. 

As  a  way  to  reduce  or  minimize 
adverse  impacts  that  would  re.sidt  from 
the  proposed  project  to  the  lowest  level 
practicable,  we  propose  that  the 
following  mitigation  measures  would  be 
required. 

Time  and  Frequency:  l.ighthouse 
restoration  activities  are  to  be  conducted 
at  maximum  of  once  per  month  between 
February  1, 2013,  through  April  30, 

2013,  or  between  November  1,  2013, 
through  December  31,  2013.  Each 
restoration  session  will  last  no  more 
than  three  days.  Maintenance  of  the 
light  beacon  will  occur  only  in 
conjunction  with  re.storation  activities. 

Helicopter  Approach  and  Timing 
Techniques:  The  Society  shall  ensure 
that  helicopter  approach  patterns  to  the 
lighthouse  will  be  such  that  the  timing 
techniques  are  least  disturbing  to 
marine  mammals.  To  the  extent 
possible,  the  helicopter  should 
approach  NWSR  when  the  tide  is  too 
high  for  the  marine  mammals  to  haul- 
out  on  NWSR. 

Since  the  most  .severe  impacts 
(stampede)  are  precipitated  by  rapid  and 
direct  helicopter  approaches,  initial 
approach  to  the  Station  must  be  offshore 
from  the  island  at  a  relatively  high 
altitude  (e.g.,  800-1,000  ft,  or  244-305 
m).  Before  the  final  approach,  the 
helicopter  shall  circle  lower,  and 
approach  from  area  where  the  density  of 
pinnipeds  is  the  lowest.  If  for  any  .safety 
reasons  (e.g.,  wind  condition)  such 
helicopter  approach  and  timing 
techniques  cannot  be  achieved,  the 
Society  must  abort  the  restoration  and 
maintenance  activities  for  that  day. 

Avoidance  of  Visual  and  Acoustic 
Contact  with  People  on  Island:  The 
Society  members  and  restoration  crews 
shall  be  instructed  to  avoid  making 
unnecessary  noise  and  not  expose 
themselves  visually  to  pinnipeds 
around  the  base  of  the  lighthouse. 
Although  no  impacts  from  these 
activities  were  seen  during  the  2001 
(T'R  study,  it  is  relatively  simple  to 
avoid  this  potential  impact.  The  door  to 
the  lower  platform  (which  is  used  at 
times  by  pinnipeds)  shall  remain  closed 
and  barricaded  to  all  tourists  and  other 
personnel. 

Mitigation  Conclusions 

We  have  carefully  evaluated  the 
proposed  mitigation  measures  in  the 
context  of  ensuring  that  NMF.S 
pre.scribes  the  means  of  effecting  the 
lea.st  practicable  impact  on  the  affected 
marine  mammal  species  and  stocks  and 
their  habitat.  Our  evaluation  of  potential 
measures  included  consideration  of  the 


following  factors  in  relation  to  one 
another: 

•  3'he  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measure  is 
expected  to  minimize  adverse  impacts 
to  marine  mammals: 

•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impat:ts  as  planned:  and 

•  The  practicability  of  the  measure 
for  applicant  implementation. 

Based  on  our  evaluation  of  the 
proposed  measures,  we  have 
preliminarily  determined  that  the 
proposed  mitigation  measures  provide 
the  means  of  effecting  the  lea.st 
practicable  impact  on  marine  mammal 
spef;ies  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance. 

Summary  of  Previous  Monitoring 

The  Society  complied  with  the 
mitigation  and  monitoring  required 
under  the  previous  authorizations 
(2010-2012).  In  compliance  with  the 
2012  IHA,  the  Society  submitted  a  final 
report  on  the  activities  at  the  Station, 
covering  the  period  of  February  15,  2012 
through  April  30,  2012.  During  the 
effective  dates  of  the  2012  IHA,  the 
Society  conducted  one  work  session  in 
March,  2012.  The  Society’s  aircraft 
operations  and  re.storation  activities  on 
NW,SR  did  not  exceed  the  activity  levels 
analyzed  under  the  2012  authorization. 
During  the  March  2012  work  .session, 
the  .Society  observed  two  harbor  seals 
hauled  out  on  North we.st  Seal  Rock. 

Both  animals  (a  juvenile  and  an  adult) 
departed  the  rock,  entered  the  water, 
and  did  not  return  to  the  Station  during 
the  duration  of  the  activities. 

Proposed  Monitoring 

In  order  to  issue  an  ITA  for  an 
activity,  section  101(a)(5)(D)  of  the 
MMPA  states  that  we  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking”.  The  MMPA  implementing 
regulations  at  50  CFR  216.104(a)(13) 
indicate  that  requests  for  IHAs  mu.st 
include  the  suggested  means  of 
accomplishing  the  neces.sary  monitoring 
and  rejjorting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mammals  that  are 
expected  to  be  {)re.sent. 

At  lea.st  once  during  the  period 
between  February  22,  2013,  through 
April  30,  2013,  or  during  the  period  of 
November  1.,  2013,  through  December 
31, 2013  a  qualified  biologist  shall  be 
present  during  all  three  workdays  at  the 
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Station.  The  biologist -hired  will  be 
subject  to  approval  by  us. 

The  qualified  biologist  shall 
document  use  of  the  island  by  the 
pinnipeds,  frequency,  (i.e.,  dates,  time, 
tidal  height,  species,  numbers  present, 
and  any  disturhances),  and  note  any 
respon.ses  to  potential  di.sturhances.  In 
the  event  of  any  observed  Steller  sea 
lion  injury,  mortality,  or  the  presence  of 
newborn  pup,  the  Society  will  notify  the 
NMFS  SWRO  Administrator  and  the  , 
NMFS  Director  of  Office  of  Protected 
Resources  immediately. 

Aerial  photographic  surveys  may 
provide  the  most  accurate  means  of 
documenting  species  composition,  age 
and  sex  class  of  pinnipeds  using  the 
project  site  during  human  activity 
periods.  Aerial  photo  coverage  of  the 
island  shall  be  completed  from  the  .same 
helicopter  used  to  transport  the 
Society’s  personnel  to  the  island  during 
restoration  trips.  Photographs  of  all 
marine  mammals  hauled  out  on  the 
island  shall  be  taken  at  an  altitude 
greater  than  .300  m  (984  ft)  by  a  skilled 
photographer,  prior  to  the  first  landing 
on  each  visit  included  in  the  monitoring 
program.  Photographic  documentation 
of  marine  mammals  present  at  the  end 
of  each  three-day  work  session  shall 
also  be  made  for  a  before  and  after 
compari.son.  These  photographs  will  he 
forwarded  to  a  biologist  capable  of 
discerning  marine  mammal  species. 

Data  shall  be  provided  to  us  in  the  form 
of  a  report  with  a  data  table,  any  other 
significant  observations  related  to 
marine  mammals,  and  a  report  of 
restoration  activities  (see  Reporting). 

The  original  photographs  can  be  made 
available  to  us  or  other  marine  mammal 
experts  for  inspection  and  further 
analysis. 

Proposed  Reporting 

The  Society’s  personnel  will  record 
data  to  document  the  number  of  marine 
mammals  exposed  to  helicopter  noi.se 
and  to  document  apparent  disturbance 
reactions  or  lack  thereof.  The  Society 
and  NMFS  will  use  the  data  to  estimate 
numbers  of  animals  potentially  taken  by 
Level  B  harassment. 

Interim  Monitoring  Ueport 

The  Society  will  submit  interim 
monitoring  reports  to  the  NMFS  SWRO 
Administrator  and  the  NMb’S  Director  of 
Office  of  Protected  Resources  no  later 
than  30  days  after  the  conclusion  of 
each  monthly  session.  The  interim 
report  will  describe  the  operations  that 
were  conducted  and  sightings  of  marine 
mammals  near  the  proposed  jwoject. 

The  report  will  provide  full 
documentation  of  methods,  results,  and 


interpretation  pertaining  to  all 
monitoring. 

Each  interim  report  will  provide: 

(i)  A  summary  and  table  of  the  dates, 
times,  and  weather  during  all  helicopter 
operations,  and  restoration  and 
maintenance  activities. 

(ii)  Species,  number,  location,  and 
behavior  of  any  marine  mammals, 
observed  throughout  all  monitoring 
activities. 

(iii)  An  estimate  of  the  number  (by 
species)  of  marine  mammals  that  are 
known  to  have  been  exposed  to  acoustic 
.stimuli  associated  with  the  helicopter 
operations,  re.storation  and  maintenance 
activities. 

(iv)  A  description  of  the 
implementation  and  effectiveness  of  the 
monitoring  and  mitigation  measures  of 
the  IHA  and  full  documentation  of 
methods,  re.sults,  and  interpretation 
pertaining  to  all  monitoring. 

Final  Monitoring  Report 

In  addition  to  the  interim  reports,  the 
Society  will  submit  a  draft  Final 
Monitoring  Report  to  us  no  later  than  90 
days  after  the  project  is  completed  to  the 
Regional  Administrator  and  the  Director 
of  Office  of  Protected  Resources  at 
NMFS  Headquarters.  Within  30  days 
after  receiving  comments  from  us  on  the 
draft  Final  Monitoring  Report,  the 
Society  must  submit  a  Final  Monitoring 
Report  to  the  Regional  Admini.strator 
and  the  NMFS  Director  of  Office  of 
Protected  Resources.  If  the  Society 
receives  no  comments  from  us  on  the 
draft  FinakMonitoring  Report,  the  draft 
Final  Monitoring  Report  will  be 
considered  to  be  tbe  Final  Monitoring 
Report. 

The  final  report  will  provitle: 

(i)  A  summary  and  table  of  the  dates, 
times,  and  weather  during  all  helicopter 
operations,  and  restoration  and 
maintenance  activities. 

(ii)  Species,  number,  location,  and 
behavior  of  any  marine  mammals, 
ob.served  throughout  all  monitoring 
activities. 

(iii)  An  estimate  of  the  number  (by 
species)  of  marine  mammals  that  are 
known  to  liave  been  expo.sed  to  acoustic 
stimuli  as.sociated  with  the  helicopter 
operations,  restoration  and  maintenance 
activities. 

(iv)  A  description  of  the 
implementation  and  effectiveness  of  the 
monitoring  and  mitigation  measures  of 
the  IHA  and  full  documentation  of 
methods,  results,  and  interpretation 
pertaining  to  all  monitoring. 

In  the  unanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  IHA  (if  issued),  such 
as  an  injury  (Level  A  harassment). 


.serious  injury  or  mortality  (e.g., 
.stampede),  the  Society  shall 
immediately  cease  the  .specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division.  Office  of 
Protected  Resources,  NMb'S,  at  301- 
427-8401  and/or  by  email  to 
Michael.Payne@noaa.gov  and 
lTP.Cody@noaa.gov  and  to  the 
Southwest  Regional  Stranding 
Coordinator  at  562-980-3230 
[Sarah.WiIkin@noaa.gov).  The  report 
must  include  the  following  information: 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident: 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  sea 
.state,  cloud  cover,  and  visibility): 

•  Species  identification  or 
description  of  the  animal(s)  involved: 

•  Fate  of  the  animal(s):  and 

•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

Activities  will  not  resume  until  we 
are  able  to  review  the  circumstances  of 
the  prohibited  take.  We  will  work  with 
the  Society  to  determine  what  is 
nece.s.sary  to  minimize  the  likelihood  of 
further  prohibited  take  and  ensure 
MMPA  compliance.  The  Society  may 
not  resume  their  activities  until  notified 
hy  us  via  letter,  email,  or  telephone. 

In  the  event  that  the  Society  discovers 
an  injured  or  dead  marine  mammal,  and 
the  biologist  (if  pre.sent)  determines  that 
the  cau.se  of  the  injury  or  death  is 
unknown  and  the  death  is  relatively 
recent  (i.e.,  in  less  than  a  moderate  state 
of  decomposition  as  described  in  the 
next  paragraph),  the  Society  will 
immediately  report  the  incident  to  the 
(ihief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  at  301-427-8401  and/or  by 
email  to  Michael. Payne@noaa.gov"{ind 
ITP.Cody@noaa.gov  and  to  the 
Southwest  Regional  Stranding 
Coordinator  at  562-980-3230 
(Sarah.Wilkin@noaa.gov).  The  report 
must  include  the  same  information 
identified  in  the  paragraph  above. 
Activities  may  continue  while  NMFS 
reviews  the  circumstances  of  the 
incident.  We  will  work  with  the  Society 
to  determine  whether  modifications  in 
the  activities  are  appropriate. 

In  the  event  that  tne  Society  discovers 
an  injured  or  dead  marine  mammal,  and 
the  lead  biologist  (if  present)  determines 
that  the  injury  or  death  is  not  associated 
w'ith  or  related  to  the  activities 
authorized  in  the  IHA  (e.g.,  previously 
wounded  animal,  carcass  wdth  moderate 
to  advanced  decomposition,  or 
scavenger  damage),  the  .Society  will 
report  the  incident  to  the  Chief  of  the 
Permits  and  Con.servation  Division, 
Office  of  Protected  Resources,  NMFS,  at 
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.301-427-8401  and/or  by  email  to 
Michafil.Paynn@nooa.t>()v  and 
/77’.f>b(/v@noua.gov  and  to  th(! 

Southwest  Regional  Stranding 
(Coordinator  at  51)2-980-3230 
[Sumli.Wilkiniinoaa.fiov),  within  24 
hours  of  the  discovery.  The  .Society  will 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  NMF.S. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stuck  in  the  wild 
(Level  A  harassment];  or  (ii)  has  the  pottmlial 
to  disturb  a  marine  mammal  r)r  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
hut  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
I  Level  8  harassmet)t|. 

(Inly  take  by  L»;vel  B  harassment  is 
anticipated  and  authorized  as  a  result  of 
the  helicopter  operations  and 
restoration  and  maintenance  activities 
on  NWSR. 

Based  on  pinniped  survey  counts 
{:onducted  by  (XCR  on  NWSR  in  the 
spring  of  1997,  1998,  1999,  and  2000 
(CCR,  2001),  we  estimate  that 
approximately  204  (California  sea  lions 
(calculated  by  multiplying  the  average 
monthly  abundance  of  California  stia 
lions  (zero  in  April  1997  and  34  in  April 
1998)  present  on  NW.SR  by  (i  montbs  of 
the  propo.sed  restoration  and 
maintenance  activities);  172  Steller  sea 
lions  (our  estimate  of  the  maximum 
number  of  Steller  sea  lions  that  could  be 
present  on  NWSR  with  a  95-percent 
'confirlence  interval);  3()  Parrific  harbor 
seals  (calculated  by  multiplying  the 
maximum  number  of  harbor  seals 
present  on  NWSR  (0)  by  0  months);  and 
8  northern  fur  seals  (calculated  by 
multiplying  the  maximum  number  of 
northern  fur  .seals  present  on  NWSR  (1) 
by  8  montbs)  could  be  potentially 
affected  by  l,evel  B  behavioral 
harassment  over  the  course  of  the 
propo.sed  IHA.  Estimates  of  the  numbers 
of  marine  mammals  that  might  be 
affected  are  based  on  consideration  of 
the  number  of  marine  mammals  that 
could  be  disturbed  appret;iably  by 
approximately  51  hrs  of  aircraft 
operations  during  the  course  of  the 
proposed  activity.  These  incidental 
harassment  take  numbers  represent 
approximately  0.14  percent  of  the  U.S. 
stock  of  California  sea  lion,  0.42  percent 
of  the  eastern  U.S.  stock  of  .Steller  sea 
lion,  0.11  percent  of  the  (California  stock 
of  Pacific  harbor  seals,  and  0.08  percent 


of  the  San  Miguel  Island  stock  of 
northern  fur  seal.  Bei.ause  of  the 
required  mitigation  measures  and  the 
likelihood  that  some  pinnipeds  will 
avoid  the  area,  no  injury  or  mortality  to 
pinnipeds  is  expected  nor  requestetl. 

Negligible  Impact  and  Small  Numbers 
Analyses  and  Determinations 

We  have  defined  “negligible  impact” 
in  50  CFR  21().103  as  “*  *  *  an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 
In  making  a  negligible  imj)act 
determinatioji,  we  consider; 

(1)  'Pile  number  of  anticipated 
mortalities; 

(2)  The  number  and  nature  of 
anticipated  injuries; 

(3)  The  number,  nature,  and  intensity, 
and  duration  of  Level  B  harassment;  and 

(4)  The  context  in  w'hich  the  takes 
occur. 

As  mentioned  previously,  we  estimate 
that  up  to  four  species  of  marine 
mammals  could  be  potentially  affected 
bv  Level  B  harassment  over  the  course 
of  the  IHA. 

No  takes  by  Level  A  harassment, 
serious  injury,  or  mortality  are 
anticipated  to  occur  as  a  nisult  of  the 
Society’s  proposed  activities,  and  none 
are  authorized.  Only  short-term 
behavioral  disturbance  is  anticipated  to 
occur  due  to  the  brief  and  sporadic 
duration  of  the  propo.sed  activities;  the 
availability  of  alternate  areas  near 
NW.SR  for  marine  mammals  to  avoid  the 
resultant  acoustic  disturbance;  and 
limited  access  to  NW.SR  during  tbe 
pupping  season.  Due  to  tbe  nature, 
degree,  and  context  of  the  behavioral 
harassment  anticipated,  the  activities 
are  not  expected  to  impact  rates  of 
recruitment  or  survival. 

Ba.sijd  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
mitigation  and  monitoring  measures,  we 
{)reliminarily  find  that  the  taking  by 
Level  b  harassment  from  the  Soc.iety’s 
planned  helicopter  operations  and 
restoration/maintenance  activities, 
would  have  a  negligible  impact  on  the 
affected  species  or  stocks  of  marine 
mammals. 

Wo  akso  preliminarily  find  that  the 
taking  would  be  limited  to  small 
numbers  of  marine  mammals,  relative  to 
the  population  sizes  of  the  affected 
species  or  stocks  (i.e.,  for  each  species, 
these  numbers  are  less  than  one 
percent). 


Impact  on  Availability  of  Affected 
.Species  or  .Stock  for  faking  for 
Subsistence  Uses 

fhere  are  no  relevant  subsistence  uses 
of  marine  mammals  implicated  by  this 
action. 

Endangered  Species  Act  (ESA) 

The  Steller  .sea  lion,  eastern  Distinct 
Population  .Segment  (DPS)  is  listed  as 
threatened  under  the  E.SA  and  occurs  in 
the  planned  action  area.  NMFS 
Headquarters’  Office  of  Protected 
Resources,  Permits,  (Conservation,  and 
Education  Division  conducted  a  formal 
section  7  consultation  under  the  E.SA 
v\'ith  the  .Southwe.st  Region,  NMF.S.  On 
January  27,  2010,  the  Southwo.st  Region 
issued  a  BiOp  and  concluded  that  the 
issuance  of  llIAs  are  likely  to  adversely 
affect,  but  not  likely  to  jeopardize  the 
continued  existence  of  .Steller  .sea  lions. 
NMF.S  has  designated  critical  habitat  for 
the  eastern  Distinct  Population  Segment 
of  .Steller  .sea  lions  in  California  at  Aho 
Nuevo  Island,  Southeast  Farallon  Island, 
.Sugarloaf  Island  and  (’-ape  Mendocino, 
(-alifornia  pursuant  to  section  4  of  the 
E.SA  (see  50  (JFR  228.202(1))).  Northw'esl 
.Seal  Rock  is  neither  within  nor  nearby 
these  designated  areas.  Finally,  the 
BiOp  included  an  ITS  for  Steller  sea 
lions.  The  IT.S  contains  reasonable  and 
prudent  measures  implemented  by 
terms  and  f:onditions  to  minimize  the 
effects  of  this  take. 

We  have  again  reviewed  the  2010 
BiOp  and  determined  that  there  is  no 
now  information  regarding  effects  to 
Stellar  sea  lions;  the  action  has  not  been 
modified  in  a  manner  which  would 
cause  adverse  effects  not  previ«)usly 
evaluated;  there  has  been  no  new  li.sting 
of  spef;ies  or  designation  of  critical 
habitat  that  could  be  affected  by  the 
action;  and,  the  action  will  not  exceed 
the  extent  or  amount  of  incidental  take 
authorized  in  the  1T.S.  'I’herefore,  the 
proposed  IHA  does  not  require  the 
reinitiation  of  .Section  7  consultation 
under  the  ESA. 

National  Environmental  Policy  Act 
(NEPA) 

To  meet  our  NEPA  requirements  for 
the  issuance  of  an  IHA  to  the  Society, 
we  have  prepared  an  Environmental 
A.ssessrnent  (EA)  in  2010  that  was 
specific  to  conducting  aircraft 
operations  and  restoration  and 
maintenance  work  on  the  St.  George 
Reef  Light  .Station.  The  EA,  titled 
“Issuance  of  an  Incidental  Harassment 
Authorization  to  Take  Marine  Mammals 
by  Harassment  Incidental  to  Conducting 
Aircraft  (Jperations,  Lighthouse 
Restoration  and  Maintenance  Activities 
on  St.  George  Reef  Lighthouse  Station  in 
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Del  Norte  County,  California,”  evaluated 
the  impacts  on  the  human  environment 
of  our  authorization  of  incidental  Level 
B  harassment  resulting  from  the 
specified  activity  in  the  specified 
geographic  region.  At  that  time,  we 
concluded  that  issuance  of  an  IHA 
November  1  through  April  30,  annually 
would  not  significantly  affect  the 
quality  of  the  human  environment  and 
issued  a  Finding  of  No  Signific:ant 
Impact  (FONSI)  for  the  2010  FA 
regarding  the  Society’s  activities.  In 
conjunction  with  the  Society’s  2012 
application,  we  have  again  reviewed  the 
2010  FA  and  determined  that  there  are 
no  new  direct,  indirect  or  cumulative 
impacts  to  the  human  and  natural 
environment  asso«:iated  with  the  IHA 
requiring  evaluation  in  a  supplemental 
FA  and  we,  therefore,  intend  to 
preliminarily  reaffirm  the  2010  FONSI. 
An  electronic  copy  of  the  FA  and  the 
FONSI  for  this  activity  is  available  upon 
recjuest  (see  ADDRESSES). 

Helen  M.  Guide, 

Acting  Office  Director,  Office  of  Protected 
Itesourcef!.  National  Marine  Fisheries  Service. 
IKK  Doc.  201.1-01)202  Filed  l-H-ll;  8:45  am) 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  License 
of  a  U.S.  Government-Owned  Invention 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  3,1  U.S.C. 
209(e).  and  37  CFR  404.7(a)(l  )(i)  and  37 
CFR  404.7(b)(l)(i),  announcement  is 
made  of  the  intent  to  grant  an  exclusive, 
revocable  license  to  the  invention 
claimed  in  II. S.  Patent  No.  0.316, 197, 
entitled  “Method  of  Diagnosing  of 
Exposure  to  Toxic  Agents  by  Measuring 
Distinct  Pattern  in  the  Levels  of 
Expression  of  Specific  Genes,”  issued 
on  November  13,  2001,  and  foreign 
rights  to  Cascade  Biotherapeutics,  Inc., 
with  its  principal  place  of  business  at 
4938  Hampden  Lane  #319,  Bethesda, 
Maryland  20814-2914. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Re,search  and  Materiel 
Command,  AITN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  .Street, 
Fort  Detrick.  MD  21702-5012. 

FOR  FURTHER  INFORMATION^  CONTACT:  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Applications, 
(301)  619-6664.  For  patent  issues,  Ms. 
Elizabeth  Arwine,  Patent  Attorney.  (301) 


619-7808;  both  at  telefax  (301)  619- 
5034. 

SUPPLEMENTARY  INFORMATION:  Anyone 
wishing  to  object  to  grant  of  this  license 
can  file  written  objections  along  with 
supporting  evidence,  if  any,  within  15 
days  from  the  date  of  this  publication. 
Written  objections  are  to  be  filed  with 
the  Command  Judge  Advocate  (.see 
ADDRESSES). 

Brenda  S.  Bowen, 

Army  Federal  Hegister  Liaison  Officer. 

IFR  Ooc,.  2013-()()22()  Filpfl  1-8-1  ;i.  8:45  .4in| 

BILLING  CODE  3710-08-P 


DEPARTMENT  OF  ENERGY 

Plutonium-238  Production  for 
Radioisotope  Power  Systems  for 
National  Aeronautics  and  Space 
Administration  and  National  Security 
Missions 

agency:  Department  of  Energy. 

ACTION:  Notice  of  Intent. to  Prepare  a 
Supplement  Analysis;  Notice  of 
Cancellation  of  an  Environmental 
Impact  .Statement. 

SUMMARY:  'I’he  Department  of  Energy 
(DOE)  issued  the  Programmatic 
Environmental  Impact  Statement  for 
Accomplishing  Expanded  (Civilian 
Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility 
(Nuclear  Infrastructure  or  N1  PEIS)  in 
December  2000  to  evaluate  alternatives 
for  enhancement  of  DOF’s  nuclear 
infrastructure.  After  considering  the 
analysis  in  the  NI  PPJIS  and  other 
relevant  factors,  DOE  decided  to 
reestablish  domestic  production  of 
plutonium-238  (Pu-238)  for  radioisotojie 
power  systems  (RP.Ss)  to  support  the 
National  Aeronaut if;.s  and  .Space 
Administration  (NA.SA)  and  national 
security  mis.sions.  Although  a  Record  of 
Decision  (ROD)  for  the  NI  PELS  was 
published  in  January  2001,  DOE  has  not 
implemented  the  decision  to  date.  That 
decision  included  using  the  Advanced 
Test  Reactor  at  the  Idaho  National 
Laboratory  (INL)  and  the  High  Flux 
Isotope  Reactor  at  the  Oak  Ridge 
National  Laboratory  (ORNL)  in 
Tennessee  to  irradiate  neptunium-237 
(Np-237)  targets:  using  the 
Radiochemical  Engineering 
Development  Center  at  ORNI,  to 
fabricate  Np-237  targets  and  i.solate  Pu- 
238;  utilizing  TA-55  at  Los  Alamos 
National  Laboratory  in  New  Mexico  to 
purify  and  encapsulate  Pu-238;  and, 
using  existing  facilities  at  INL  to 
assemble  and  test  the  RPSs.  .Subsequent 


to  the  decision,  DOE  issued  the  draft 
Environmental  Impact  Statement  for  the 
Proposed  Consolidation  of  Nuclear 
Operations  Related  to  Production  of 
Radioisotope  Power  Systems  (Draft 
Consolidation  ELS)  in  2005  to 
consolidate  the  nuclear  operations 
related  to  RPSs  at  a  single  site.  DOE  is 
now  proposing  to  implement  that  earlier 
decision  ba.sed  on  the  NI  PEIS  and 
cancel  the  Consolidation  EIS.  Prior  to 
proceeding  with  implementation  of  that 
earlier  decision,  DOE  will  prepare  a 
.Supplement  Analysis  (.SA)  in 
accordance  with  DOE’s  National 
Environmental  Policy  Act  (NEPA") 
Implementing  Procedures  to  determine 
whether  a  supplement  to  the  NI  PELS  or 
a  new  ELS  should  be  prepared,  or  that 
no  additional  NEPA  review  is 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  Pu-238 
Production  Program,  please  contact;  Ms. 
Alice  (Ja[)oniti,  Program  Director  for 
Infra.structure  Capabilities,  Office  of 
Space  and  Defense  Power  .Systems  (NE- 
7.5),  Office  of  Nuclear  Energy,  U..S. 
Department  of  Energy,  1000 
Independence  Ave.  SW..  Washington, 

DC  20585,  Phone  301-903-6062, 
alice.caponiti@nuclear.energy.gov. 

For  information  on  NEPA  analysis  for 
Pu-238  production,  please  contact:  Dr. 
Rajendra  Sharma,  NEPA  Compliance 
Officer,  Office  of  Nuclear  Einergy  (NE- 
31),  U..S.  Department  of  Energy,  1000 
Independence  Ave.  .SW.,  Washington, 

DC  20585,  Phono  301-903-2899, 
rajendra.shnrma@nuclear.energy.gov. 

For  general  information  on  the  DOE 
NEPA  proc;ess,  please  contact;  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEJPA 
Policy  and  Compliance  (CC-54),  U.S. 
Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 

DC  20.585,  Phone  202-586^600;  leave  a 
message  at  1-800-472-2756;  facsimile 
202-586-7031;  or  send  email  to: 
nsknepo@h(j. doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  DOE’s  missions 
include;  (1)  Producing  isotopes  for 
re.search  and  applications  in  medicine 
and  industry;  (2)  meeting  nuclear 
material  needs  of  other  Federal 
agencies:  and  (3)  conducting  re.search 
and  development  activities  for  civilian 
use  of  nuclear  power.  As  part  of  these 
responsibilities,  DOE  and  its 
predecessor  agencies  have  supplied  Pu- 
238  for  U.S.  space  programs  and 
national  security  missions  for  more  than 
five  decades.  NASA  uses  RPSs,  which 
are  fueled  by  Pu-238.  as  the  source  of 
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electric  power  and  heat  for  deep  space 
missions.  Nuclear  reactors  and  cheniif:al 
processing  facilities  at  DOE’s  Savannah 
River  Site  (SRS)  historically  produced 
Pu-2.38.  However,  the  relevant  nuclear 
reactors  and  the  chemical  processing 
facilities  and  capabilities  in  F-Canyon 
and  H-Canyon  at  SRS  have  been  shut 
down  or  are  no  longer  available.  Lacking 
any  source  of  domestic  prodiudion  of 
Pu-238,  DOE  signed  a  5-year  contract  in 
19‘)2  to  purchase  up  to  10  kilograms  (22 
pounds)  of  Fu-238  per  year  from  Ricssia. 
not  to  exceed  40  kilograms  (88  pounds) 
total.  This  purchase  agreement  was 
executed  through  a  series  of  contracts 
and  extensions.  Purchases  were 
suspended  in  2009  due  to  a 
restructuring  of  the  Russian  nuclear 
industry  and  a  need  to  establish  a  new 
contracting  arrangement.  Although  DDE 
plans  to  pursue  a  new  agreement  under 
new  terms  with  Ru.ssia,  this  process 
could  delay  any  delivery  of  Pu-238  by 
three  or  more  years,  and  such  an 
arrangement  will  always  be  a  risk  to 
NASA  missions.  As  di.scussnd  in  detail 
.  in  Section  1.2.2  of  the  N1  PEIS,  updated 
mi.ssion  guidance  from  NASA  at  the 
time  the  NI  PEIS  was  prepared  indicated 
that  the  inventory  of  Pu-238 
re.served  for  U.S.  space  missions  was 
likely  to  be  depleted  by  2003.  Therefore, 
DOE  needed  to  review  th*;  adequacy  of 
its  nuclear  infrastructure  to  meet 
NA.SA’.s  demands  for  Pu-238-fueled 
RPSs. 

Partially  in  respon.se  to  this  on-going 
need  for  Pu-238.  DOE  evaluated 
potential  enhancements  to  its  nuclear 
infra.structure  that  would  allow  it  to 
meet  its  responsibilities  under  the 
Atomic  Energy  Act  of  1954  for  the 
foreseeable  future  in  the  Nl  PEIS  (DOE/ 
E1.S-()310),  which  was  issued  on 
D(!cember  15.  2000  (B5  FR  78484).  The 
NI  PEIS  evaluated  the  potential 
environmental  impacts  that  could  result 
from  implementation  of  reasonable 
alternatives  and  options  that  were 
f;onsidered  for  enhancement  of  DOE’s 
nuclear  infrastructure.  After  considering 
the  potential  environmental  impacts, 
costs,  public  comments, 
nonproliferation  i.ssues.  and 
programmatic  factors,  DOE  selected  the 
Preferred  Alternative  identified  in  the 
Final  Nl  PEIS  (Alternative  2,  Option  7) 
to  reestablish  domestic  production  of 
Pu-238  to  support  U.S.  space 
exploration  and  national  security 
mi.ssions.  For  this  purpose,  the 
Advanced  Test  Reactor  (ATR)  in  Idaho 
and  the  High  Flux  Isotope  Reactor 
(HFIR)  at  ORNL  in  Tennessee  were  to  be 
used  to  irradiate  neptunium-237  (Np- 
237)  targets;  this  u.se  would  not  interfere 
with  the  primary  missions  of  ATR  and 


HP'IR.  The  Radiochemical  Engineering 
Development  Center  (REDC^)  at  ORNL 
was  selected  for  fabricating  targets  and 
i.solating  Pu-238  from  the  irradiated 
targets  to  produce  up  to  five  kilograms 
of  Pu-238  per  year.  The  decision  also 
allowed  for  continued  purchase  of  Pu- 
238  from  Russia  to  meet  near-term  space 
mission  requirements  while 
ree.stablishing  flome.stic  production 
capabilities.  The  Nl  PEIS  ROD  was 
published  on  January  26,  2001  (66  FR 
7877). 

In  the  ROD.  DOE  had  decided  to 
transport  Np-237,  after  conversion  to 
neptunium  oxide'(Nj)02),  from  SRS  to 
REDC  at  ORNL  for  target  fabrication. 
After  the  .September  11,  2001,  tJirrorist 
attack,  DOE  required  additional  security 
and  safeguards  for  special  nuclear 
materials  (SNMs).  Np-237  is  considered 
an  SNM.  RliUC  did  not  moot 
requirements  f(»r  storage  of  .SNMs  and  it 
would  have  recpiirod  co.stly  upgrades  to 
qualify  for  safe,  secure  .storage  of  NpOj. 
Two  alternative  locations  which  met  the 
requirements  for  safe  storage  of  NpOi 
were  idcmtified,  om?  at  each  of  the 
doe’s  Oak  Ridge  and  Idaho  .sit«!s.  DOE 
prepared  an  .SA  (DOE/EI.S-0310-SA-01 ) 
for  the  proposed  change?  of  storage 
location  of  NpOi  from  REDC  to  the  Y- 
12  National  .Security  (Complex  at  the 
Oak  Ridge  site  and/or  Argonne  National 
Laboratory-West  (renanuid  Materials 
and  Fuels  Complex  (MFC))  at  the  INL 
site  in  Idaho  to  determine  whether  a 
supplement  to  the  NI  PEIS  would  be 
necessary.  DOE  determined  that  no 
additional  NEPA  documentation  was 
necessary  and  amended  its  ROD  (69  FR 
50180,  Augu-st  13,  2004)  to  change  the 
NpOi  storage  location  from  REDC  to  the 
MFC  at  INL.  Consistent  with  this 
decision,  NpOi  for  u.se  as  target  material 
for  production  of  Pu-238  has  been 
transported  from  SR.S  to  INL  and  is  now 
stored  at  MFC. 

Propo.sed  Consolidation 

By  the  end  of  fiscal  year  2004,  DOE 
had  taken  no  other  action  or  incurred 
any  expenses  to  implement  the  Nl  PFilS 
ROD  related  to  production  of  Pu-238. 

On  November  16,  2004,  DOE  published 
a  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement  for  the 
Proposed  Consolidation  of  Nuclear 
Operations  Related  to  Production  of 
Radioisotope  Power  Systems  (69  FR 
67139).  At  the  time,  DOE’s  ongoing  and 
planned-to-be-e.stablished  RPS-related 
production  operations  were  located  at 
three  DOE  sites  in  Idaho,  New  Mexico, 
and  Tenne.s.see,  requiring  the  transport 
of  radioactive  material  that  could  be 
avoided  by  consolidation  of  these 
activities  at  a  single,  highly  secure  DOE 
site.  The  proposed  consolidation  of 


these  operations,  which  included 
production,  purification,  and 
encapsulation  of  Pu-238,  would  be 
consistent  with  DOFl’s  approach  on 
con.solidating  nuclt;ar  materials  to 
enhance  security  of  nuclear  materials 
and  reduce  risks  a.ssociated  with  their 
transport.  The  existing  and  planned 
op(!rations  related  to  RP.S  production  in 
November  2004  w«!re  as  follows:  Np- 
237,  used  in  jjreparation  of  targets  as  the 
feed  material  for  Pu-238  production, 
was  to  be  transported  from  .SRS  to  INL 
fur  storage  per  amendment  to  the  Nl 
PELS  ROD  (the  shipment  is  now 
complete  and  Np-237  is  currently  stored 
at  INL);  the  production  capability  was 
planned  to  be  established  at  ORNL 
according  to  the  Nl  PELS  ROD  where  the 
targets  woidd  bo  fabricated  in  REDC, 
irradiated  at  ATR  in  Idalu) 

(supplemented  by  HFIR  in  Oak  Ridge) 
and  then  processed  in  REDC  to  r»!f:over 
Pu-238;  Pu-238  was  then  to  have  been 
transported  to  LANL;  Pu-238  was  to  be 
purified  and  encapsidated  at  LANL  and 
transported  to  INL;  and  RP.S  assembly 
and  test  operations  were  to  l)e 
conducted  as  ongoing  operations  at  INL 
in  existing  facilities. 

llnd(;r  the  preferred  alternative 
identified  in  the  Draft  Consolidation  EIS 
(DOE/ELS-0373),  DOE  proposed  to 
consolidate  all  activities  related  to  RI^S 
protluction  within  tlu*  secure  area  at 
INL.  New  construction  for  the  Pu-238 
production,  purification,  and 
encapsulation  part  of  the  infrastructure 
was  proposed  due  to  the  very  limited 
capability  of  existing  facilities  in  the 
s(?t:ure  area.  No  new  construction  was 
requinid  for  the  a.ssembly  and  test 
operations  that  were  already  being 
lot:ated  in  the  secure  area  at  INL.  The 
consolidation  of  the  RPS  production 
infrastructure  would  have  included  the 
following  activities:  (1)  Np-237  would 
bo  stored  at  the  INL  as  already  decided; 
(2)  Pu-238  production  capability 
(including  Np-237  target  fabrication  and 
processing)  would  be  established  at  INL 
with  ATR  .serving  as  the  primary 
irradiation  facility,  and  HFIR  would  be 
used  only  as  a  back-up  facility  if 
net:es.sary;  (3)  Pu-238  operations  carried 
out  at  LANL  would  be  transferred  to  INL 
and  (4)  the  existing  facility,  the  Space 
and  .Security  Power  Systems  P’acility,  at 
INI,  woidd  continue  to  be  established 
and  maintained  for  RPS  assembly  and 
test  operations  as  already  planned.  DOE 
proposed  to  use  existing  facilities  for  the 
production  of  Pu-238  during  the  time 
period  required  for  the  new  facilities  at 
INL  to  become  operational.  This  period 
between  2007  and  2011  was  referred  to 
in  the  (.onsolidation  EIS  as  the  “bridge” 
period.  The  Notice  of  Availability  for 
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the  Draft  Cons()lidation  EIS  was 
published  on  July  1,  2005  (70  FR 
38132). 

In  respon.so  to  public  coinnients,  DOF^ 
explored  other  locations  and  facilities 
for  the  “bridge”  alternative,  in  adilition 
to  those  analyzed  in  the  Draft 
(ionsolidation  EIS.  While  review  of 
other  reasonable  alternatives  at  D(1E 
sites  was  in  progress,  it  became  evident 
that  refurbishment  of  existing  facilities 
to  make  them  suitable  for  tbe  bridge 
period  would  not  be  cost  effective.  In 
addition,  the  escalating  cost  estimate  of 
proposed  new  construction  at  INI.  did 
not  favor  the  proposed  consolidation. 
I'herefore,  DOE  postponed  issuance  of 
the  Final  Consolidation  EIS  while  the 
program  reanalyzed  its  approach  to  Fu- 
238  production,  with  or  without 
consolidation.  On  the  basis  of  this 
reanalysis,  DOli  now  believes  that 
consolidation  is  no  longer  a  reasonable 
.alternative  due  to  very  high  cost  of 
refurbishment  of  facilities  for  the  bridge 
period  and  for  proposed  new 
construction  at  the  consolidation  site. 
3’herefore,  tbe  Consolidation  EIS  is 
hereby  cancelled. 

Next  Steps 

In  order  to  restart  Pu-238  produidion, 
implementation  of  the  decision  made  in 
the  NI  PEIS  ROD  offers  the  optimum 
approach.  Since  the  NI  PEIS  ROD  was 
issued  nearly  12  years  ago.  DOE  will 
prepare  an  SA  in  accordance  with 
DOFJ’s  NEPA  Implementing  Procedures 
at  10  CFR  1021.314  prior  to 
implementing  that  decision.  There  are 
no  changes  to  the  proposed  action  as 
analyzed  in  the  NI  PHIS.  If  there  are 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns,  DOF]  will  prepare  a 
supplemental  EIS  in  accordance  with  10 
CF’R  1021.314  and  the  Council  on 
Environmental  Quality  Regulations  at 
40  (]F'R  1502.9.  Otherwise,  DOE  may 
determine  that  the  2001  decision  can  be 
implemented  without  further  NFiF’A 
documentation.  DOE’s  determination 
will  be  announced  in  the  Federal 
Register  and  the  SA  and  the 
determination  will  be  available  to  the 
public  and  posted  on  the  DOE  NEPA 
Web  site.  Copies  of  tbe  determination 
and  SA  will  be  provided  upon  written 
request  and  will  be  available  for 
inspection  in  the  appropriate  DOE 
puFjlic  reading  room(s)  or  other 
appropriate  location(.s)  for  a  rea.sonabIe 
period  of  time. 


IssiKid  iti  VVa.shington,  DC,  iin  Jaruiarv  2. 
2013. 

Peter  B.  I.yons, 

Assistant  Sncivtary  for  Nucinor 

IKK  Doc.  20I:M)02:19  Filwl  l-H-i:C.  H;4r>  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-31 -000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Application  for  Abandonment 

Take  notice  that  on  December  19, 

21)12,  Culf  South  Pipeline  Company,  LP 
(Gulf  South),  9  Greenway  Plaza,  Suite 
2800,  Houston,  TX  77046,  filed  in 
Docket  No.  (]Pl  3-31-000,  an 
application  pursuant  to  sec.tions  157.7 
and  157.18  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(NGA)  as  amended.  Gulf  South  seeks 
authority  to  abandon  tbe  Magnolia  Gas 
Storage  F’acility  (Magnolia  F’acility)  at 
the  Napoleonville  salt  dome  in 
Assumption  I\3rish,  l.ouisiana,  and  the 
storage  services  provided  from  that 
facility,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  Gulf 
South  also  seeks  Commission  authority 
to  idle  the  facilities  remaining  at  the 
Magnolia  Facility  which  wiye 
constructed  and  placed  into  natural  gas 
service  in  2003,  but  are  not  projiosed  for 
refunctionalization  as  transnii.ssion 
facilities  in  Docket  No.  CPI 3-1 2-000. 
These  facilities  will  remain  phvsically 
in  place  and  held  for  future  u.sc. 

The  filing  may  also  be  viewed  on  the 
Web  at  httpJ/www.fnrc.^ov  using  tbe 
“eldbrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  tbe 
document.  For  a.ssistance,  plea.se  contact 
IT']RC  Online  Support  at 
FEHCOnlineSupport@jeri:.gov  or  toll 
free  at  (860)  208-3676,  or  ITY,  contact 
(202) 502-8659. 

Any  questions  concerning  this 
apjilication  may  be  directed  to  Michael 
E.  McMahon,  Senior  Vice  President  and 
General  Gounsel;  J.  Kyle  Stephens,  Vice 
President,  Regulatory  Affairs:  or  M.L. 
Gutierrez,  Director,  Regulatory  Affairs, 
at  Boardwalk  Pipeline  I’artners,  LP,  9 
Greenway  Plaza,  Suite  2800,  Houston, 
TX  77046,  telephone  (713)  479-8252, 
fax  (713)  479-1745  or  email; 
Mikv.McMahon@hwpmlp.com, 
Kyiv.Slephcns@hwpmlp.com  or 
Nell  Guiivrrv/Mhwpmlp.com. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  wishing  to 


obtain  legal  status  by  becoming  a  l>arty 
to  the  proceedings  for  this  project 
should,  before  the  comment  date  of  this 
notice,  file  with  the  F’ederal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  I’rocedure  (18  CF.; 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
plai;ed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  f:opies  of  all  documents 
filed  by  the  applicant  and  Fiy  all  other 
parties.  A  party  must  .submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  lathe  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proi:eeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Finvironrnental  commenter’s  will  be 
placed  on  the  Commission’s 
environmental  mailing  li.st,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  ('.ommission’s 
environmental  review  process. 
Environmental  t.ominenter’s  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commentary, 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  tbe 
(kmimission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
(]nmmission)  and  will  not  have  the  right 
to  .seek  court  review  of  the 
Commission’s  final  order. 

3’he  C]onunission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.fvrc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  7  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
Regulatory  Commission,  888  F’irst  Street 
NE.,  Washington,  DC  2042'6. 

Comment  Date:  5:00  p.m.  Ea.stern 
Time  on  January  24,  2013. 

Dated:  )amiary  3,  201.3. 

Kimberly  D.  Bose, 

Secretary. 

IKK  Doc.  2013-00264  Filed  1-8-13;  8.4.'>  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL13-35-000J 

Southwestern  Public  Service 
Company;  Southwest  Power  Pool,  Inc.; 
Notice  of  Complaint 

Take  notice  that  on  December  31, 

2012,  pursuant  to  section  206  of  the 
Federal  Power  Act  (FPA),  16  U.S.C. 

824e  (2000),  Southwestern  Public 
Service  Company  (Complainant)  filed  a 
formal  complaint  against  Southwest 
Power  Pool,  Inc.  (Respondent), 
requesting  the  establishment  of  a 
January  1,  2013  refund  effective  date 
and  a  finding  from  the  Federal  Energy 
Regulatory  Commission  (Commission) 
that  the  Respondent  has  violated  the 
FPA  by  implementing  a  40  percent 
increa.se  in  the  Tri-County  Electric 
Cooperative,  Inc.  Annual  Transmi.ssion 
Revenue  Requirement  through  an 
annual  update  under  transmission 
formula  rate  protoi;ols  that  are  not  just 
and  reasonable. 

Any  person  desiring  to  intervene  or  to 
protest  this  fding  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commi.ssion’s  Rules  of  Practice  and 
Procedure  (18  CFR  38.5.211,  38.5.214). 
Protests  will  be  considered  by  the 
Commi.ssion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  .served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling"  link  at  littp://\v\vw.ferc.gov. 
Persons  unable  to  file  electronically 
.should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission. 
888  First  .Street  NE.,  Washington,  DC 
20426. 

This  Fding  is  accessible  on-line  at 
http://\\'ww. fere. gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “e,Subscription”  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  P’or  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnlineSupport@ferc.gov,  or  t;all 


(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-86.59. 

Coinincnl  Dale:  5:00  p.m.  Eastern 
Time  on  January  22,  2013. 

Dated;  laniiary  3,  2013. 

Kimberly  1).  Buse, 

Secretory'. 

II'K  Unr.  201:{-<I02«7  Filed  1-8-13;  8:4.1  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELI  3-34-000] 

New  England  States  Committee  on 
Electricity  v.  ISO  New  England  Inc.; 
Notice  of  Complaint 

Take  notice  that  on  December  28, 

2012,  pursuant  to  .section  206  of  th'e 
Rules  and  Practice  and  Procedure,  18 
CFR  385.206  and  sections  206  of  the 
Federal  Power  Act,  16  U..S.C.  824(e), 
New  England  .States  Committee  on 
Electricity  (Complainant)  filed  a  formal 
complaint  against  ISO  New  England  Inc. 
(Respondent)  alleging  that  the 
Respondent’s  proposed  tariffs  governing 
the  Forward  Capacity  market  (FCM)  are 
unjust  and  unreasonable. 

The  Complainant  certifies  that  copies 
of  the  complaint  were  served  on  the 
contacts  for  the  Respondent  and  the 
New  England  Power  Pool  as  listed  on 
the  Commission’s  list  of  tiorporate 
Officials  and  on  parties  and  regulatory 
agencies  the  Complainant  reasonably 
expects  to  be  affected  by  this  Complaint, 
including  all  of  the  parties  that  have 
intervened  in  Docket  ERl  2-953-601. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
"eFiling”  link  at  http:/ /w'w'w.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  [irotest  or  intervention  to  the 


Federal  I'inergy  Regulatory  Commission, 
888  First  .Street  NF!.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
hltp://\vww. ferc.gov,  using  the 
"eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Referent;e  Room  in  Washington,  DC. 
I'here  is  an  “eSubscription”  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  a.ssistance  with  any  FERC 
Online  service,  please  email 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  January  17,  2013. 

Datiicl:  lanuary  3,  2013. 

Kimberly  D.  Bose, 

Secretary'. 

|FK  Uoc.  2{)13-e026r>  Filed  1-8-13;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-2-000] 

Sabine  Pass  Liquefaction,  LLC  and 
Sabine  Pass  LNG,  L.P.;  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Sabine 
Pass  Liquefaction  Modification  Project 
and  Request  for  Comments  on 
Environmental  Issues 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  as.sessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  .Sabine  Pass  Liquefaction 
ModiFication  Project  (Project)  involving 
the  modification  of  facilities  for  .Sabine 
Pass  Liquefaction  LLC  and  .Sabine  Pass 
LNC  (Sabine  Pa.ss)  in  Cameron  County, 
Louisiana.  The  Project  facilities, 
ilescribed  below,  are  proposed  in 
support  of  the  .Sabine  Pass  facilities  that 
were  previously  authorized  (CPI  1-72- 
000)  and  are  currently  under 
construction.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making  • 
process  to  determine  whether  the 
Project  is  in  the  public  convenience  and 
nece.ssity. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  Project. 
Your  input  will  help  the  Commission 
staff  determine  what  issues  need  to  be 
evaluated  in  the  EA.  Plea.se  nofe  that  the 
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scoping  period  will  close  on  February  4, 
2013. 

Comments  on  the  Project  may  be 
submitted  in  written  form  or 
electronically,  as  described  in  the  Public 
Participation  section  of  this  notice.  This 
notice  is  being  sent  to  the  Commission’s 
current  environmental  mailing  for  this 
Project.  State  and  local  government 
representatives  are  asked  to  notify  their 
constituents  of  this  proposed  Project 
and  encourage  them  to  comment  on 
their  areas  of  concern. 

Summary  of  the  Proposed  Project 

The  Project  would  consi.st  of  the 
following  facilities: 

•  C:onstruction  and  operation  f)f  a 
heavies  removal  unit  (HRU)  to  bo 
located  within  the  existing  Sabine  Pass 
facility; 

•  condensate  storage,  metering  and 
send-out  facilities; 

•  four  gas  pipeline  meter  .stations; 

•  additional  workspaces,  laydown 
and  parking  areas; 

•  construction  and  operation  of  two 
additional  water  supply  pipelines  to  be 
installed  via  horizontal  directional  drill 
(HDD)  and  the  associated  workspace  for 
the  HDD  entry  and  exit  sites;  and 

•  natural  gas  liquids  (NGL)  truck 
loading  facilities. 

A  Project  location  map  depicting  the 
proposed  facilities  is  attached  to  this 
notice  as  Appendix  1.’ 

Land  Requirements  for  Construction 

The  HRU,  condensate  storage,  and 
metering  facilities  would  be  located 
within  the  existing  Sabine  Pass  LNG 
Import  Terminal  (SPLNG  Terminal) 
property.  No  additional  land  would  be 
required  for  these  facilities.  The 
additional  workspace  and  parking 
would  affect  approximately  153.6  acres 
of  land  outside  of  the  boundary  of  the 
SPLNG  Terminal.  Construction  and 
operation  of  the  two  additional  water 
supply  pipelines  would  temporarily 
impact  approximately  0.92  acres  of 
additional  land  in  an  upland  area  also 
located  outside  the  SPLNG  Terminal. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 


'  The  appendices  referenced  in  this  notice  are  not 
printed  in  the  Federal  Register,  but  they  are  Ireing 
provided  to  all  tho.so  who  receive  this  notice  in  the 
mail.  Copies  of  the  NOI  can  be  obtained  from  tbe 
Commission’s  Web  site  at  the  "eLibrary”  link. 
Commission’s  Public  Reference  Room,  or  by  calling 
(202)  502-8371.  For  in.structions  on  connecting  to 
eLibrary,  refee4o  the  end  of  this  notice. 


Necessity.  NEPA  also  requires  us^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analy.sis  in  the  EA  on  the 
important  environmental  issues,  by  this 
notice,  the  Gommission  reque.sts  public 
comments  on  the  scope  of  the  issues  to 
address  in  the  EA.  We  will  consider  all 
filed  comments  during  the  preparation 
of  the  EA. 

In  the  EA  we  will  di.scuss  impacts  that 
could  occur  as  results  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings; 

•  Geology  and  soils; 

•  Land  use; 

•  Water  resources,  fisheries,  and 
wetlands; 

•  Cultural  resources; 

•  Vegetation  and  wildlife; 

•  Air  quality  and  noise; 

•  Plndangered  and  threatened  species; 

•  Reliability;  and 

•  Public  safety. 

We  will  also  evaluate  rea.sonable 
alternatives  to  the  proposed  Project  or 
portions  of  the  Project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

The  EA  will  present  our  independent 
analysis  of  the  i.ssues.  The  EA  will  be 
available  in  the  public  record  through 
eLibrary.  Depending  on  the  comments 
received  during  the  .scoping  process,  wo 
may  also  publish  and  distribute  the  EA 
to  the  public  for  an  allotted  comment 
period.  We  will  consider  all  comments 
on  the  EA  before  making  our 
recommendation  to  the  Gommission.  To 
ensure  your  comments  are  considered, 
please  carefully  follow  the  instructions 
in  the  Public  Participation  scjction 
beginning  on  page  4. 

With  this  notice,  we  are  asking 
agencies  with  jurisdiction  and/or 
special  expjertise  with  respect  to 
environmental  issues  to  formally 
cooperate  with  us  in  the  prejiaration  of 
the  EA.  Agencies  that  would  like  to 
request  cooperating  agency  status 
should  follow  the  instnictions  for  filing 
comments  provided  under  the  Public 
Participation  .section  of  this  notice. 

Consultations  Under  Section  106  of  the 
National  Historic  Preservation  Act 

In  accordance  with  the  Advisory 
Council  on  Hi.storic  Preservation’s 
implementing  regulations  for  section 
106  of  the  National  Historic 
Pro.servation  Act,  we  are  using  this 


2“We”,  "us”,  and  "our"  refer  to  the 
eiivironniental  staff  of  the  Commission’s  Office  of 
Knergy  Projects. 


notice  to  initiate  consultation  with 
applicable  State  Historic  Preservation 
Office  (SHPO),  and  to  solicit  their  views 
and  those  of  other  government  agencies, 
interested  Indian  tribes,  and  the  public 
on  tbe  Project’s  potential  effects  on 
historic  properties.’’  We  will  define  the 
Project-specific  Area  of  Potential  Effects 
(APE)  in  consultation  with  the  SHPO  as 
the  project  is  further  developed.  On 
natural  gas  projects,  the  APE  at  a 
minimum  encompasses  all  areas  subject 
to  ground  disturbance  (examples 
include  construction  right-of-way, 
contractor/pipe  storage  yards, 
compressor  stations,  and  access  roads). 
Our  EA  for  this  Project  will  document 
our  findings  on  the  impacts  on  historic 
properties  and  summarize  the  .status  on 
consultations  under  section  106. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  Project. 
Your  comments  should  focus  on  the 
potential  environmental  effects, 
reasonable  alternatives,  and  measures  to 
avoid  or  lessen  environmental  impacts. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  To  ensure  that 
your  comments  are  timely  and  properly 
recorded,  please  send  in  your  comments 
so  that  they  will  be  received  in 
Washington.  DC  on  or  before  February 
7,2013. 

For  your  convenience,  there  are  three  - 
methods  which  you  can  use  to  submit 
your  comments  to  the  Commission.  In 
all  instances  please  reference  the  project 
docket  number  (CPI  3-2-000)  with  your 
submission.  The  Commis.sion 
encourages  electronic  filing  of 
comments  and  has  expert  eFiling  staff 
available  to  assist  you  at  (202)  502-8258 
or  efiling@ferc.gov. 

(1)  You  may  file  your  comments 
electronically  by  using  the  eComment 
feature,  which  is  located  on  the 
Commission’s  Web  site  at  www.ferc.gov 
under  the  link  to  Documents  and 
Filings.  An  eComment  is  an  easy 
method  for  interested  persons  to  submit 
brief,  text-only  comments  on  a  project; 

(2)  You  may  file  your  comments 
electronic;ally  by  using  the  eFiling 
feature,  which  is  located  on  the 
(Commission’s  Web  site  at  vx'ww.ferc.gov 
under  tbe  link  to  Documents  and 
Filings.  With  eFiling  you  can  provide 
comments  in  a  variety  of  formats  by 
attaching  them  as  a  file  with  your 


Advisory  Council  on  Historic  Pre.servaf ion’s 
regulations  are  at  Title  36,  Code  of  Federal 
Regulations,  Fart  800.  Historic  properties  are 
defined  in  tho.se  regulations  as  any  prehistoric  or 
historic  district,  site,  building,  structure,  or  object 
included  in  or  eligible  for  inclusion  in  the  National 
Risgister  for  Historic  Places. 
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submission.  Now  eFiling  users  must 
first  create  an  account  by  clicking  on 
“eRegi.sltu".  You  will  be  asked  to  .select 
the  type  of  filing  you  are  making.  A 
comnnmt  on  a  particular  project  is 
considered  a  ‘‘Comment  on  a  Filing”;  or 

(3)  You  may  file  a  paper  cojjy  of  your 
comments  at  tbe  following  address: 
Kimberly  D.  Bose,  Secretary,  Federal 
Energy  Regulatory  (Y)mmission,  8H8 
First  Street  NE.,  Room  lA,  Washington, 
DC  20426. 

Environmental  Mailing  List 

The  environmental  mailing  list 
includes  federal,  state,  and  local 
government  representatives  and 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  interested  Indian  tribes;  other 
intere.sted  parties;  and  local  libraries 
and  newspapers.  This  list  also  includes 
all  affot:ted  landowners  (as  defined  in 
the  Commission’s  regulations)  who  are 
[)otentiai  right-of-way  grantors,  who.se 
property  may  be  used  temporarily  for 
project  purposes,  or  who  own  homes 
within  certain  distances  of  aboveground 
facilities,  and  anyone  who  submits 
comments  on  the  Project.  We  will 
update  the  environmental  mailing  list  as 
the  analysis  proceeds  to  ensure  that  we 
send  the  information  related  to  this 
environmental  review  to  all  individuals, 
organizations,  and  government  entities 
intere.sted  in  and/or  potentially  affected 
by  the  proposed  project. 

If  the  EA  is  puoli.shed  for  distribution, 
copies  wilt  be  sent  to  the  environmental 
mailing  list  for  public  review  and 
comment.  If  you  would  prefer  to  receive 
a  paper  copy  of  the  document  instead  of 
the  CT3  version  or  would  like  to  remove; 
your  name  from  the  mailing  list,  please 
return  the  attached  Information  Request 
(appendix  2). 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  “intervenor”  which  is  an 
official  party  to  the  Commission’s 
proceeding.  Intervenors  play  a  more 
formal  rote  in  the  process  and  are  able 
to  file  briefs,  appear  at  hearings,  and  be 
heard  by  the  courts  if  they  choose  to 
appeal  the  Commission’s  final  ruling. 

An  intervenor  formally  participates  in 
the  proceeding  by  filing  a  request  to 
intervene.  Instructions  for  becoming  an 
intervenor  are  included  in  the  li.ser’s 
Guide  under  the  “e-filing”  link  on  the 
Commi.ssion’s  Web  site. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commi.ssion’s  Office  of  External  Affairs, 
at  (866)  2n8-FERC  or  on  the  FERC  Web 


site  at  www.ferc.f’ov  using  the; 

“eLibrary”  link.  Click  on  the  eLibrary 
link,  click  on  “General  .Search”  and 
enter  the  docket  number,  excluding  the 
la.sl  three  digits,  in  the  Docket  Number 
field  (i.e.,  t;Pl3-2).  Be  sure  you  have 
selected  an  appro|)riate  date  range.  For 
assi.stance,  please  contact  FERC  Online 
Support  at  FercOulinHSupport@ferc.gov 
or  toll  free  at  (866)  208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  acce.ss  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  .service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents,  (io  to  ww'w.ferc.gov/ 
esuhscribenow.htm. 

Finally,- public  meetings  or  site  visits 
will  be  posted  on  tbe  Commission’s 
calendar  located  at  www.ferc.gov/ 
EventCalendur/EventsList.ospx  along 
with  other  related  information. 

Dated:  January  .3,  201,3. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2013-()020:i  Filed  1-8-13;  8:4,1  am] 

BILLING  CODE  671 7 -01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14459-000] 

EH  California  Hydro,  LLC;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments  and  Motions  To  Intervene 

On  Oi:tober  11, 2012,  EH  California 
Hydro,  LLC  filed  an  application  for  a 
preliminary  permit,  pursuant  to  section 
4(f)  of  the  Federal  Power  Act  (FPA), 
proposing  to  study  the  feasibility  of  the 
Lake  Clementine  Hydro  Project  to  be 
located  at  the  U.S,  Corps  of  Engineer’s 
North  Fork  dam  on  the  North  Fork  of 
the  American  River,  near  the  City  of 
Auburn,  Placer  County,  California.  The 
sole  purpose  of  a  preliminary  permit,  if 
issued,  is  to  grant  the  permit  holder 
priority  to'  file  a  license  application 
during  the  permit  term.  A  preliminary 
permit  does  not  authorize  the  permit 
holder  to  perform  any  land-disturbing 
activities  or  otherwise  enter  upon  lands 
or  waters  owned  by  others  without  the 
owners’  express  permi.ssion. 


To  harness  the  water  that  now  flows 
over  the  spillway  of  the  North  Fork 
Dam,  the  applicant  plans  to  install  two 
hydro  generating  units,  with  a  total 
installed  capacity  of  6.9  megawatts  and 
an  estimated  annual  generation  of  27.8 
gigawatt-hours.  'Die  applicant’s  plans 
include  building  a  submerged  morning 
glory  intake:  a  penstock  siphon  through 
the  dam’s  left  abutment,  a  silo 
jiowerhou.se,  and  a  tailrace. 

Applicant  Contact:  Mr.  )ohn  R. 

Collins,  EH  California  Hydro,  LLC,  5425 
Wisconsin  Avenue,  Suite  600,  Chevy 
Cha.se,  Maryland  20815;  phone:  (301) 
718-4433. ’ 

FERC  Contact:  Jim  Fargo  at 
james.fargo@ferc.gov;  phone:  (202)  502- 
6095. 

Competing  Application:  This 
application  competes  with  Project  No. 
13432-002  filed  October  2,  2012. 
Competing  applications  bad  to  be  filed 
on  or  before  December  9,  2012. 

Deadline  for  filing  comments  or 
motions  to  inten'ene:  60  days  from  the 
issuance  of  this  notice.  (Comments  and 
motions  to  intervene  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  C.ommission’s  Web 
site  http:// www.ferc.gov/docs-filing/ 
efiling.asp.  (iommenters  can  submit 
brief  comments  up  to  6,000  characters, 
without  prior  registration,  using  the 
eClomment  system  at  http:// 
www.ferc.gov/docs-filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  c:ontact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll'  ” 
free  at  1-866-208-3676,  or  foir  TTY,  ’  ' 
(202)  502-8659.  Although  the 
Commission  strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  paper-file,  mail  an 
original  and  seven  copies  to:  Kimberly 
D.  Bose,  ,Sec:retary,  P'ederal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

More  information  about  this  project, 
including  a  copy  of  the  application,  can 
be  viewed  or  printed  on  the  “eLibrary” 
link  of  Commission’s  Web  site  at  http:// 
www.ferc.gov/docs-filing/elibrary.asp. 
Enter  the  docket  number  (P-14459)  in 
the  docket  number  fiehl  to  access  the 
document.  For  a.ssistance,  contact  FERC 
Online  .Support. 

Dated;  lariuary  :i,  201:1. 

Kimberly  D.  Bose, 

Secretary. 

|FK  Doe.  2013-00281  Filed  1-8-13;  8:41  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR1 3-21 -000] 

Minnesota  Energy  Resources 
Corporation;  Notice  of  Petition  for  Rate 
Approval 

Take  notice  that  on  January  2,  2013, 
Minnesota  Energy  Resources 
Corporation  (MERC)  filed  a  rate  election 
pursuant  to  section  284.123(b)(1)  of  the 
C.ommission’s  regulations  and  to  revise 
its  Statement  of  Operating  Conditions. 
MERC  proposes  to  utilize  rates  that 
conform  to  the  recimtly  revised  rates 
approved  by  the  Minnesota  Public 
Utilities  Commission,  as  more  fully 
detailed  in  the  petition. 

Any  person  desiring  to  participate  in 
this  rate  filing  must  file  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
f’rocedure  (18  CFR  38.3.2 1 1  and 

38.3.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  ac;tion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  .serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  interv(?ntion  or  protest 
date  need  not  serve  motions  to  intervene 
or  protests  on  ])ersons  other  than  the 
Applioanti 

Tbro  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“ePiling”  link  at  http://\vww.fert:.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  7  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  C^ornmission, 
888  First  Stnset,  NE.,  Washington,  DC; 
20426. 

This  filing  is  at;cessible  on-line  at 
http://wmv.f(;rc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington.  DC. 
There  is  an  “eSubscription”  link  on  the 
web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  .service,  please  email 
rElUX}nIinaSupport@fer(:.g()V,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  .302-8659. 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  Monday,  January  14,  2013. 


Dated:  January  .3,  2013. 

Kimberly  D.  Bose, 

Secretary. 

il'R  Dor;.  20 1  Kitod  H:4.S  airil 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[  Docket  No.  PR1 3-20-000] 

ONEOK  WesTex  Transmission,  L.L.C.; 
Notice  of  Petition  for  Rate  Approval 

Take  notice  that  on  December  21, 

2012,  ONEOK  WesTex  Transmission, 
L.L.(>.  (OWT)  filed  a  rate  election 
pursuant  to  section  284.123(b)(1)  of  the 
Commissions  regulations.  OWT  states 
the  rate  election  for  interru])tible 
transportation  .service  is  based  on  rates 
for  comparable  .service  on  file  with  the 
Railroad  Commis.sion  of  Texas.  OWT 
states  that  the  rate  election  would  allow 
y  modest  increase  to  its  existing 
transportation  and  fuel  rates,  however, 
OW'F  does  not  propose  to  change  its 
existing  transportation  and  fuel  rates,  as 
more  fully  detailed  in  the  petition. 

Any  person  desiring  to  participate  in 
this  rate  filing  must  file  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CT’R  38.3.211  and 

38.3.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  l)ut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  .Sucb  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  protest  must  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  protest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  prote.sts  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submi.s.sion  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  bttp://www.fcrc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  7  copies 
of  the  protest  or  intervention  to  the 
Fetleral  Energy  Regulatory  Commission, 
888  First  .Street  NE.,  Wasliington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
blip:/ /www.ferc. gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 


web  site  that  eitabie^ubscribe^;(§>;:-, 
receive  email  notification  when  a  "  , 
document  is  added  to  a  .subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  .service,  please  email 
FHIi(X)nUn(;Suppurt@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  'FTY,  call 
(202)  .302-86.39. 

Comment  Date:  ,3:00  p.m.  Eastern 
Time  on  Monday,  January  14,  2013. 

Dated:  January  3,  2013. 

Kimberly  D.  Bose, 

SecreUuy. 

IP'R  Dor.  201  ."1-00262  Filed  1-8-1  :i;  8:46  aiii) 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IS1 2-302-000] 

Enterprise  TE  Products  Pipeline 
Company  LLC;  Notice  of  Change  in 
Date  of  Settlement  Conference 

Take  notice  that  the  informal 
settlement  conference  that  was  to  be 
r:onvened  in  this  proceeding  on  January 
3.  2013,  will  now  be  convened 
commencing  at  10:00  a.m.  on  January 
10,  2013,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington.  DC  20426, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  C.FR 
38.3.102(c),  or  any  participant  as  defined 
by  8  CFR  38.3.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 

38.3.214). 

FERCi  conferenc;es  are  acc;essible 
under  section  .308  of  the  Rehabilitation 
Act  of  1973.  For  acce.ssibility 
accommodations  please  .send  an  email 
to  accessibility'® fere. gov  ox  call  toll  free 
1-866-208-3372  (voice)  or  202-502- 
8659  (TTY),  or  send  a  FAX  to  202-208- 
2106  with  the  required 
accommodations. 

For  additional  information,  please 
contact  James  Keegan, 
james.keegan@ferc.gov,  202-502-8 1 58 
or  (jary  Denkinger, 
marc.denkingor@ferc.gov,  202-502- 
8662. 

tlalisi:  jaiuiary  3,  2013. 

Kimlierly  I).  Bose, 

.Svcrutarx'. 

|KR  Doc.  2013-00260  Filed  1-8-13:  8:4,'>  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2006-0243;  FRL-9374-1] 

1  -Methyi-3,5,7-Triaza-1  - 
Azoniatricyclodecane  Chloride 
(Busan1024);  Amendment  To 
Terminate  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
order  for  the  amendment  to  terminate 
uses,  voluntarily  requested  by  the 
registrant  and  accepted  by  the  Agency, 
of  products  containing  the  pesticide, 
Busan  1024,  pursuant  to  the  Federal 
In.secticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  This  cancellation  order 
follows  an  Augu.st  13.  2008  Federal 
Register  Notice  of  Receipt  of  Request  for 
Amendments  to  Delete  Uses  from  the 
registrant  listed  in  Table  2,  to 
voluntarily  amend  to  terminate  uses  of 
this  product  registration.  This  is  the  last 
product  containing  this  pesticide 
registered  for  u.se  in  the  United  States. 

In  the  August  13,  2008  notice,  EPA 
indicated  that  it  would  issue  an  order 
implementing  the  amendment  to 
terminate  uses,  unless  the  Agency 
received  substantive  comments  within 
the  30-day  comment  period  that  would 
merit  its  further  review  of  this  request, 


or  unless  the  registrant  withdrew  the 
request  within  this  period.  The  Agency 
did  not  receive  any  comments  on  the 
notice.  Further,  the  registrant  did  not 
withdraw  the  request.  Accordingly,  EPA 
hereby  issues  in  this  notice  a 
cancellation  order  granting  the 
reque.sted  amendment  to  terminate  uses. 
Any  distribution,  sale,  or  use  of  the 
products  .subject  to  this  cancellation 
order  is  permitted  only  in  accordance 
with  the  terms  of  this  order,  including 
any  exi.sting  stocks  provisions. 

DATES:  The  cancellations  are  effective 
January  9,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Hernandez,  Antimicrobials 
Division  (7510P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  347-0241;  fax  number: 
(703)  308-(j467;  email  address; 
hernandez.elizabeth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  action  apply  to  nw? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates:  the  chemical 
industry:  pesticide  users;  and  rnembers 
of  the  public  interested  in  the  .sale. 


distribution,  or  use  of  pesticides.  Since 
others  al.so  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action. 

B.  How  can  i  get  copies  of  this  document 
and  other  related  information? 

The  docket  for  this  action,  identified 
by  docket  identification  (ID)  number 
EPA-HQ-OPP-2006-0243,  is  available 
at  http://www.regulations.gov  or  at  the 
Office  of  Pesticide  Programs  Regulatory 
Public  Docket  (OPP  Docket)  in  the 
Environmental  Protection  Agency 
Docket  Center  (EPA/rf'C),  EPA  West 
Bldg.,  Rm.  3334,  1301  Constitution  Ave. 
NW.,  Washington,  DC  20460-0001.  The 
Public  Reading  Room  is  open  from  8:30 
a. Ill.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  .566-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 

II.  What  action  is  the  agency  taking? 

This  notice  announces  the 
amendment  to  terminate  u,ses,  as 
requested  by  the  registrant,  of  a  product 
registered  under  FIFRA  section  3.  This 
registration  is  listed  in  Table  1  of  this 
unit. 


Table  i—i-Methyl-3,5,7-Triaza-i -Azoniatricyclodecane  Chloride  (Busan  1024)  Product  Cancellation 


EPA 

Registration  No. 

Product  name 

! 

Company  !  Uses  to  be  terminated 

1  I 

1448-92  . 

Busan  1024  . 

Buckman  Laboratories,  Inc  ....  i  Laundry  starch,  petroleum  production  and  recovery,  textiles, 
j  papermaking  chemicals  and  coatings,  metalworking  fluids. 

Table  2  of  this  unit  includes  the  name 
and  address  of  record  for  the  registrant 
of  the  product  in  Table  1  of  this  unit. 


Table  2— Registrant  of  Cancelled 
AND/OR  Amended  Product 


EPA 
Com¬ 
pany  ' 
No. 

Company  name  and  address 

1448  . 

i  Buckman  Laboratories,  Inc, 

1256  North  McLean  Blvd 

Memphis,  TN  38134. 

111.  Summary  of  Public  (Comments 
Received  and  Agency  Response  to 
(Comments 


During  the  public  coinnient  period 
provided,  EPA  received  no  comments  in 
response  to  tbe  August  13,  2008  Federal 
Register  notice  announcing  the 


Agency’s  receipt  of  the  request  for 
voluntary  amendment  to  terminate  uses 
of  Busan  1024. 

IV.  Cancellation  Order 

Pursuant  to  FIFRA  section  6(f),  EPA 
hereby  approves  the  requested 
aniendinent  to  terniinate  uses  of  1- 
Methyl-3,5.7- Triaza-l- 
Azoniatricyclodecane  (ihloridc  (Busan 
1024)  registration  identified  in  Table  1 
of  Unit  II.  Accordingly,  the  Agency 
orders  that  the  product  registration 
identified  in  Table  1  of  Unit  II.  is  hereby 
amended  to  terminate  the  affected  uses. 
Any  distribution,  sale,  or  use  of  existing 
stocks  of  the  product  identified  in  Table 
1  of  Unit  11.  in  a  manner  inconsistent 
with  any  of  the  Provisions  for 
Disposition  of  Existing  .Stocks  set  forth 
in  Unit  VI.  will  be  considered  a 
violation  of  T’lFRA. 


V,  What  is  the  agency’s  authority  for 
taking  this  action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terniinate  one  or  more  uses. 
FIFfU\  further  jirovides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  'Thereafter, 
following  the  public  comment  period, 
the  Administrator  may  apjirove  such  a 
request. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

The  Agimcy  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  tlie  previously  approved  labeling 
for  a  period  of  12  months  after  approval 
of  the  revision,  unle.ss  other  restrictions 
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have  been  imposed,  as  in  special  review' 
actions. 

EPA’s  existing  stocks  policy  (56  FR 
29362)  provides  that;  “If  a  registrant 
requests  to  voluntarily  cancel  a 
registration  where  the  Agency  has 
identified  no  particular  risk  concerns, 
the  registrant  has  complied  with  all 
applicable  conditions  of  reregi.stration, 
conditional  registration,  and  data  call 
ins,  and  the  registration  is  not  subject  to 
a  Registration  Standard,  Label 
Improvement  Program,  or  reregistration 
decision,  the  Agency  will  generally 
permit  a  registrant  to  sell  or  distribute 
existing  stocks  for  1  year  after  the 
cancellation  request  was  received. 
Persons  other  than  registrants  will 
generally  be  allowed  to  sell,  distribute, 
or  use  existing  .stocks  until  such  stocks 
are  exhausted.” 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  were  packaged,  labeled,  and 
relea.sed  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
The  effective  date  of  this  cancellation  is 
January  9,  2013.  The  cancellation  order 
that  is  the  subject  of  this  notice  includes 
the  following  existing  .stock  provisions: 

The  registrant  may  sell  and  distribute 
existing  stocks  of  the  product  listed  in 
Table  1  until  January  9,  2014.  Persons 
other  than  the  registrant  may  sell  and 
distribute  existing  stocks  of  the  product 
listed  in  Table  1  until  exhausted.  Use  of 
the  product  listed  in  Table  1  may 
continue  until  existing  stock*  are 
exhausted,  provided  that  such  u.se  is 
consistent  with  the  terms  of  the 
previously  approved  labeling  on,  or  that 
accompanied,  the  canceled  product. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Busan  1024,  1 -Methyl-3, 5,7- 
Triaza-l-Azoniatricyclodecane  Chloride. 
Dated;  December  18,  2012. 

lennifer  McLain, 

Acting  Director,  Antimicrobials  Division, 
Office  of  Pesticide  Programs. 

IFR  Doc.  2()1.1-()026,''>  Filed  1-8-13;  8:45  anil 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPPT-201 2-0979;  FRL-9375-1] 

Availability  of  Draft  Chemicai  Risk 
Assessments;  Pubiic  Comment 
Opportunity 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  With  this  document,  EPA  is 
announcing  the  availability  of  and 
opening  the  60-day  public  comment 
period  for  several  draft  chemical  risk 
assessments.  The.se  draft  risk 
assessments  address  five  of  the  initial 
seven  chemicals  from  the  Agency’s 
TSCA  Work  Plan  identified  on  March  1, 
2012,  for  as.sessment  during  2012.  The 
chemicals  are  antimony  trioxide, 
methylene  chloride,  n- 
methylpyrrolidone,  trichloroethylene, 
and  l,3,4,6,7,8-hexahydro-4,6,6,7,8,8,- 
hexamethylcyclopentalgj-2-benzopyran. 
Methylene  chloride  and  n- 
methylpyrrolidone  are  included  in  a 
single  docket  because  both  asse.ssments 
will  be  addressed  by  the  same  peer 
review  panel.  EPA  is  also  asking  the 
public  for  nominations  of  expert  peer 
reviewers  and  to  submit  names  with 
contact  information  (full  name,  address, 
affiliation,  telephone,  and  email)  within 
30  days  of  the  opening  of  this  public 
comment  period.  The  nominations  of 
expert  peer  reviewers  from  the  public 
will  be  relayed  to  the  independent  peer 
review  contractor  setting  up  the 
individual  peer  review  panels.  Public 
comments  submitted  on  the.se  draft  risk 
a.ssessments  will  be  included  in 
materials  submitted  to  peer  review 
panels  for  their  reviews  of  the 
assessments  after  this  public  comment 
period  closes. 

DATES:  C'.dmments  for  nominations  of 
peer  reviewers  must  be  received  on  or 
before  February  8,  2013  and  comments 
on  the  draft  assessments  and  the  charge 
questions  for  the  external  peer  reviews 
must  be  received  on  or  before  March  1 1 , 
2013. 

ADDRESSES:  Submit  your  comments, 
identified  by  the  docket  identification 
(ID)  number  for  the  corresponding 
chemical  risk  assessment  as  identified 
in  this  document,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
wwt\’. regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  be 
Confidential  Business  Information  (CBI) 
or  other  information  who.se  disclosure  is 
restricted  by  statute. 

•  Mail:  Document  Control  Office 
(74()7M),  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW.,  Washington,  Df]  20460-0001. 

•  Hand  Delivery:  OPPT  Document 
Control  Office  (DCO),  EPA  East  Bldg., 
Rm.  6428,  1201  Constitution  Ave.,  NW., 
Washington,  DC.  ATTN;  Docket  ID 
Number  jPlea.se  include  the  applicable 
docket  ID  number  as  identified  in  this 
document].  The  DCO  is  open  from  8 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  DCO  is  (202)  564-8930. 
Such  deliveries  are  only  accepted 
during  the  DCO’s  normal  hours  of 
ojieration,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information.  To  make  special 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/ dockets/con  t  acts,  h  tin . 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  w'ith  more  information  about 
dockets  generally,  is  available  at 
http://ww'w.epa. gov/dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Barone,  Risk  A.s.sessment 
Division  (7403M),  Office  of  Pollution 
r^revention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW.,  Washington,  D(^  20460-0001; 
telephone  number:  (202)  564-1169;  fax 
number:  (202)  564-7450;  email  address: 
barone.stun@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  action  apply  to  me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  .stakeholders  including 
those  interested  in  environmental  and 
human  health;  the  chemical  industry; 
chemical  users!  consumer  product 
companies  and  members  of  the  public 
interested  in  the  assessment  of  chemical 
risks.  Since  others  also  may  be 
intere.sted,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this  ^ 
action. 

II.  What  authorities  apply  to  this 
action? 

In  the  Agency’s  February  2012  TSCA 
Work  Plan  Chemicals  Methods 
Document  (http://www.epa.gov/oppt/ 
exist  ingchemicals/puhs/ 
wpmethods.pdf),  released  to  the  public 
on  March  1, 2012,  EPA  described  the 
two-ste|)  process  the  Agency  used  to 
identify  potential  candidate  chemicals 
for  near-term  review  and  a.s.sessment 
under  the  Toxic  Sub.stances  Control  Act 
(TSCA)  (15  U.S.C.  2601,  et  seq.).  The 
Agency  announced  its  intent  to  u.se  the 
TSCA  Work  Plan  to  help  focus  and 
direct  the  activities  of  the  Existing 
f!hemicals  Program  in  the  Office  of 
Pollution  Prevention  and  Toxics 
(OPP  F).  EPA  also  identified  an  initial 
group  of  .seven  of  the  Work  Plan 
Chemicals  to  begin  assessment  in  2012. 
EF’A  invited  public  comment 
throughout  this  process  through  a  non- 
regulatory  docket  created  frjr  this 
activity,  EPA-HQ-OPPT-201 1-0516, 
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wiiicli  can  b«i  act:es.sed  online  at 
http://w'ww. WfiaIations.gov. 

As  described  in  the  Methods 
Document,  EPA  notes  tliat  identification 
of  a  chemical  as  a  TS('A  Work  Plan 
(Hiemical  does  not  itself  constitute  a 
finding  by  the  Agtincy  that  the  chemical 
presents  a  risk  to  human  health  or  the 
environment.  Rather,  identification  of  a 
chemical  as  a  TSCA  Work  Plan 
Chemical  indicates  oidy  that  the  Agency 
intends  to  consider  it  for  further  review. 

III.  W'hat  action  is  the  agency  taking? 

EPA  is  announcing  the  availability  of 
and  opening  the  public  comment  period 
for  the  following  draft  chemical  risk 
assessments.  EPA  also  invites  comimmts 
on  whether  there  are  ollujr  uses  that 
may  result  in  high  potential  consumer 
exposures  EPA  should  consider  as 
future  assessment  and/or  collection 
priorities  for  these  chemicals.  This  unit 
identifies  the  individual  draft  chemi«;al 
risk  assessments  by  title,  docket  II) 
number,  and  chemical  or  chemicals 
covered.  Use  the  specific  docket  II) 
number  provided  in  this  unit  to  locate 
a  copy  of  the  chemical-specific 
document,  as  well  as  to  submit 
comments  via  http:// 
u-xviv.  wgulations.gov. 

A.  Docket  ID  Number  EPA-liQ-OPPT- 
2012-0722 

Title:  Availability  (jf  Draft  (diemical 
Risk  Assessments;  Public  Comment 
Opportunity:  l,.3,4.(i,7,H-Hexabydro- 
4,6,6, 7,8,8, -hexamethylcyclopenta(gl-2- 
benzopvran  (HHCB)  (CASRN  1222-0.')- 
S). 

Chemical  Covered:  1,3,4,6.7,8- 
Hexahydro-4,6,6.7.8,8,- 
hexamethvlcyclopentalgl-2-ben7.opvran 
(HHCB;  CASRN  1222-05-5). 

Summary’:  HHCB  is  a  synthetic 
polycyclic  musk  used  as  an  ingredient 
in  a  wide  range  of  consumer  products 
including  perfumes,  cosmetics, 
shamp^)os.  lotions,  detergents,  fabric 
softeners,  and  cleaning  agents.  The  draft 
assessment  focu.ses  on  environmental 
risk  due  to  release  of  HHCB  to  the 
aquatic  and  terrestrial  environment  from 
all  combined  uses.  Human  health  risks 
have  been  evaluated  previously  and  are 
summarized  in  this  draft  a.ssessment. 

For  HHCB,  EPA  is  asking  for 
nominations  of  peer  reviewers  who  are 
experts  in  the  following  areas:  Aquatic 
ecotoxicology,  terrestrial  ecotoxicology, 
fate  and  biodegradation,  fate  and 
bioaccumulation,  environmental  risk 
assessment  (aquatic  and  terre.strial).  and 
analytical  chemi.stry  of  organic  wa.ste 
water  contaminants. 


B.  Docket  ID  Number  EPA-HQ-OPPT- 
2012-0723 

Title:  Availability  of  Draft  C.hemical 
Risk  As.sessments;  Public  Comment 
Opportunity:  Trichloroethylene  ((lASRN 
76-01-6). 

Chemicals  Covered:  Trichloroethyleiui 
(TCE;  CASRN  79-01-t)). 

Summary.  The  draft  assessment 
focuses  on  uses  of  TCE  as  a  degreaser 
and  in  con.sumer  products  used  by 
individuals  in  the  arts/crafts  field. 

Given  the  range  of  endpoints  (cancer; 
non-cancer,  including  potential  effects 
on  the  developing  fetus),  the  susceptible 
populations  addressed  are  children  and 
adults  of  all  ages  (including  pregnant 
w'omen).  Thus,  the  draft  assessment 
focuses  on  all  human  lifestages. 

For  T(T],  EPA  is  asking  for 
nominations  of  peer  reviewers  who  are 
experts  in  the  following  areas: 

Toxicology  of  TCE  (developmental 
cardiotoxicity,  immunotoxicologv, 
reproductive  toxicology,  and  cancer 
biology),  expertise  in  physiologically 
based  pharmaco-kinetics  modeling  for 
TCE,  exposure  of  volatile  Organics, 
experts  on  use  of  volatiles  as  solvent 
degreasers  and  in  the  arts/crafts  field, 
chemical/environmental  risk  a.ssessment 
experts,  experts  familiar  with 
environmental  relea.se  data  (i.e.,  I'RI, 
NEl)  and  as.sociated  modeling/ 
interpretation. 

C.  Docket  ID  Number  EPA-HQ-OPPT- 
2012-0724 

Title:  Availability  of  Draft  Chemical 
Risk  Assessments;  Public  C'.omment 
Opjjortunity;  Antirnonv  Trioxide 
(CASRN  1309-64-4). 

Chemical  Covered:  Antimony  trioxide 
(ATO;  CASRN  1309-64-4). 

Su/nniorv:  This  draft  assessment 
focuses  on  the  ecological  hazards  that 
may  be  associated  wdth  ATO  use  in 
flame  retardants.  Human  health  risks  for 
the  Ilame  retardant  use  have  been 
evaluated  previously  and  are 
summarized  in  this  draft  assessment. 
Because  ATO  use  in  pla.stics  was 
previmcsly  evaluated  for  human  health 
and  the  environment,  that  use  scenario 
is  not  evaluated  here. 

For  ATO.  EPA  is  asking  for 
nominations  of  peer  review'ers  who  are 
experts  in  the  following  areas:  Exposure 
modeling,  aquatic  ecotoxicology. 
terrestrial  ecotoxicology,  inorganic 
chemistry  addressing  water  and 
sediment  issues,  and  ground  water. 

D.  Docket  ID  Number  HPA-IIQ-OPPT- 
2012-0725 

Title:  Availability  of  Draft  Chemical 
Risk  Assn.ssments;  Public  Comment 
Opportunity:  Methylene  Chloride 


(dichloromethane,  DC.M;  CASRN  75- 
09-2)  and  N-Methylpvrrolidone  (NMP; 
C.ASRN  872-50-4). 

(Chemicals  Covered:  Methylene 
C.hloride  (dichloromethane,  DCM; 

CASRN  75-09-2)  and  N- 
Methylpvrrolidone  (NMP;  CA.SRN  872- 
50-4). 

Summary:  These,  ndated  draft 
assessments  focus  on  the  use  of  D(>M 
and  NMP  in  paint  stripping  and  will  be 
addressed  by  the  same  peer  review' 
panel.  With  regard  to  DC^M,  the  draft 
asse.ssment  focuses  on  inhalation 
exposure  to  consumers  and  workers, 
and  addres.ses  human  health  concerns 
for  both  c.ancer  and  non-cancer  effects. 
The  low  concern  for  environmental 
effects  of  D('M  is  di,scussed  in  the  draft 
assessment.  With  regard  to  NMP,  the 
draft  assessment  focuses  on  inhalation 
and  dermal  exposure  to  consumers  and 
w'orkers.  The  low  concern  for 
environmental  effects  of  NMP  is 
discussed  in  the  draft  a.s.sessment. 

For  DCM  and  NMP,  EPA  is  asking  for 
nominations  of  peer  reviewers  who  are 
expert.s^in  the  following  areas: 

Inhalation  toxicology,  toxicokinetics/ 
PBPK  modeling,  dermal  toxicology, 
neurotoxicology,  immunotoxicology, 
developmental  and  reproductive 
toxicf)logy,  cancer  biology,  expertise  in 
IJ.S.  consumer  modeling  (inhalation  and 
dermal),  experti.so  in  occupational 
exposure  a.ssessment  (inhalation  and 
dermal)  especially  as  related  to  volatile 
organic  chemicals. 

The  draft  risk  assessments  on  the  two 
remaining  chemicals  from  the  initial 
group  of  seven  Work  Plan  chemicals 
scheduled  to  begin  assessment  in 
2012 — the  long-  and  medium-chain 
chlorinated  paraffins — are  on  a  different 
schedule  for  completion  and  will  be 
made  available  for  public  comment 
through  another  Federal  Register  notice 
issued  on  a  later  date. 

V.  What  is  the  next  step? 

The  list  of  candidate  peer  reviewers, 
those  nominated  by  the  public  as  well 
as  lho.se  identified  by  a  contractor,  will 
be  made  available  in  the  Federal 
Register  for  public  comment.  After  a  30- 
day  comment  period,  informed  by  any 
comments,  the  contractor  will  select  the 
peer  reviewers.  The  detailed  l^eer 
Review  Plans  for  the  draft  assessments 
are  accessible  through  the  Agency’s  Peer 
Review  Agenda  Web  site  at  http:// 
cfpuh.epa  .gov/si  / 

si  public  jpr  agenda.cfm.  EPA  will 
consider  comments  received  from  the 
public  and  the  subsequent  peer  review 
when  finalizing  the  individual  chemical 
risk  assessments  and  will  describe  in  a 
written  report  how  kiPA  addres.sed 
public  and  reviewer  comments  in  the 
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final  assossnierits.  FPA  will  issne 
anothef  Federal  Register  notice  to 
announce  the  availability  of  the  final 
risk  assessments.  If  yon  have  any 
questions  about  any  of  the.se  risk 
assessments  or  the  Agency’s  programs 
in  general,  plea.se  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  jamiary  3.  20ia. 

Wendy  C.  Hamnett, 

Dirnctor,  Office  of  Pollution  Prevention  and 
Toxics. 

(I-'R  Doc.  20i:}-002(i8  Filed  1-8-13;  8:4.'5  ain| 

BILLING  CODE  6560-Sa-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9769-2] 

National  Environmental  Education 
Advisory  Council 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
(Committee  Act,  EPA  gives  notice  of  a 
teleconference  meeting  of  the  National 
Environmental  Education  Advi.sorv 
Council  (NEEAC).  The  NEEAC  was 
created  by  Congress  to  advise,  consult 
with,  and  make  recommendations  to  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  on  matters 
related  to  activities,  functions  and 
policies  of  EPA  under  the  National 
Environmental  Education  Act  (the  Act). 

The  purpose  of  this  teleconference  is 
to  discuss  specific  topics  of  relevance 
for  consideration  by  the  council  in  order 
to  provide  advice  and  insights  to  the 
Agency  on  environmental  edm;ation. 
OATES:  The  National  Environmental 
Education  Advisory  Council  will  hold  a 
public  teleconference  on  Monday, 
January  28,  2013,  from  2:00  p.m.  until 
3:30  p.m.  Eastern  Daylight  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Araujo,  Designated  P'ederal 
Officer,  araujo.javwr@epo.gov,  202- 
564-2042,  U.S.  EPA,  Office  of 
Environmental  Education,  Ariel  Rios 
North  Room  1426,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC]  20460. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  wishing  to  gain  acce.ss  to 
the  teleconference,  make  brief  oral 
comments,  or  provide  a  written 
statement  to  the  NEEAC  must  contact 
Javier  Araujo,  Designated  Federal 


Officer,  at  aruujo.javier@epa.gov  or  202- 
564-2642  b^  January  14,  2013. 

Meeting  Access:  For  information  on 
acce.ss  or  .services  for  individuals  with 
disabilities  or  to  request 
accommodations  please  i:ontact  Javier 
Araujo  at  araujo.javier@epa.gov  or  202- 
564-2642,  jireferably  at  least  10  davs 
prior  to  the  meeting,  to  give  EI’A  as 
much  time  as  possible  to  process  your 
request. 

Stephanie  Owens, 

noputv  Associate  Administrator,  Office  of 
External  A  ffairs  and  Environmental 
Education. 

IFF  Doc.  20i:i-0()25<)  Filed  1-8-i:i;  8:4.S  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9769-1] 

Notice  of  Administrative  Settlement 
Agreement  for  Recovery  of  Past  and 
Future  Response  Costs  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
C^ornprehensive  Environmental 
Response,  (]ompen,sation,  and  Liability 
Act  (“CERCLA”),  notice  is  hereby  given 
that  a  proposed  administrative 
settlement  agreement  for  recoverv  of 
past  and  future  response  costs 
(“Propo.sed  Agreement”)  associated 
with  the  DuPont-Newport  Superfund 
Site,  Newcastle  County,  Delaware,  was 
executed  by  the  Environmental 
l^rotection  Agency  (“EPA”)  and  by  the 
United  States  Department  of  Justice 
(“D(1J”)  pursuant  to  the  authority  of  the 
Attorney  General  of  the  Lhiited  States  to 
settle  and  compromise  claims  of  the 
United  States.  The  Propo.sed  Agreejnent 
is  now  subject  to  public  comment,  after 
which  EPA  and  DflJ  may  modify  or 
withdraw  their  consent  if  comments 
received  disclo.se  facts  or  considerations 
that  indicate  that  the  Proposed 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Propo.sed  Agreement 
would  resolve  potential  EPA  claims 
under  Section  107(a)  of  CERCLA, 
against  E.I.  DuPont  de  Nemours  and 
Company  and  BASF  Corporation 
(“.Settling  Parties”).  The  Proposed 
Agreement  would  require  Settling 
Parties  to  reimburse  EPA  .$178,646.09 
for  past  response  co.sts  paid  by  EPA  or 


DOJ  on  behalf  of  EPA  and  to  pay  future 
response  costs  for  the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  El’A  will 
receive  written  comments  relating  to  the 
Propo.sed  Agreement.  EPA’s  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  U..S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  .Street, 
Philadelphia,  PA  19103. 

DATES:  Comments  must  be  submitted  on 
or  before  February  8,  2013. 

ADDRESSES:  The  Proposed  Agreement 
and  additional  background  information 
relating  to  the  Proposed  Agreement  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
Proposed  Agreement  may  be  obtained 
from  Mary  E.  Rugala  (3RC43),  .Senior 
Assistant  Regional  Counsel.  U.S. 
Environmental  Protection  Agency.  1650 
Arch  .Street,  Philadelphia,  PA  19103. 
Comments  should  reference  the 
“DuPont-Newport  Suporfund  .Site, 
Proposed  Administrative  Settlement 
Agreement  for  Recovery  of  Past  and 
Future  Response  Costs”  and  “EPA 
Docket  No.  CERC-03-2013-000.3CR.” 
and  should  be  forwarded  to  Mary  E. 
Rugala  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Rugala  (3RC43),  U.S. 
Environmental  Protection  Agency,  1650 
Arcli  .Street,  Philadelphia,  PA  19103, 
Phone:  (215)  814-2686; 
rugala.mary@epn.gov  ■ 

Dated:  December  18,  2012. 

Ronald  J.  Borsellino, 

Director.  Hazardous  Site  Cleanup  Division. 
U.S.  Environmental  Protection  Agency. 
Hegion  III. 

|FR  Doc.  20i:i-002.'i()  Filed  1-8-U:  8:45  ain| 
BILLING  CODE  6560-5O-P 


EXPORT-IMPORT  BANK 

[Public  Notice:  2013-0100] 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  Export-Import  Bank  of  the  U.S. 
ACTION:  .Submission  for  OMB  review  and 
comments  request. 

Form  Title:  EIB  92-53  Small  Business 
Multi-Buyer  Export  Credit  Insurance 
Policy  Enhanced  Assignment  of  Policy 
I’roceeds. 

SUMMARY:  The  Export  Import  Bank  of 
the  U..S.  (Ex-lm  Bank)  pursuant  to  the 
Export  Import  Bank  Act  of  1945,  as 
amended  (12  U.S.C.  635,  et  seq.), 
facilitates  the  finance  of  export  of  U.S. 
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goods  and  services.  By  neutralizing  the 
effect  of  export  credit  insurance  and 
guarantees  offered  by  foreign 
governments  and  by  absorbing  credit 
risks  that  the  private  sector  will  not 
accept,  Ex-Im  Bank  enables  U.S. 
exporters  to  compete  fairly  in  foreign 
markets  on  the  basis  of  price  and 
product.  This  collection  of  information 
is  used  by  exporters  to  convey  legal 
rights  to,  and  de.scribe  the  duties  and 
obligations  that  have  to  be  met  by  tbeir 
financial  institution  lender  in  order  to 
share  insurance  policy  proceeds  from 
Ex-lm  Bank  approved  insurance  claims. 

The  changes  that  were  made  to  this 
agreement  include  language 
clarifications  and  changes  to  the 
descriptions  of  the  rights  and 
obligations  of  the  parties  to  the 
agreement.  The  changes  were  made  to 
provide  clarity  and  specificity  for 
exporters/lenders  based  on  issues  that 
have  arisen  through  either  exporter/ 
lender  inquiries  or  interpretations  made 
(hiring  processing  of  claims.  The 
language  of  the  existing  agreement 
frequently  results  in  improper 
documentation  by  our  lender  partners 
which  increa.ses  claim  processing  times 
and  causes  significant  resource  burdens 
to  Ex-lm  Bank.  The  language  in  the 
existing  agreement  also  creates  the 
potential  for  fraud,  resulting  in  losses  to 
Ex-lm  Bank.  Recent  changes  to  the  Ex- 
lm  Bank  Charter  (12  U.S.C.  fi:t5(i)(2)(i) 
and  a-f)(b))  mandate  that  Ex-lm  Bank 
must  develop  practices  to  identify, 
prevent  and  monitor  for  potential  fraud. 
Therefore  changes  to  the  agreement 
were  required  to  comply  with  this 
mandate  and  protect  the  U.S.  taxpayer 
from  fraud  related  loss.  In  addition,  the 
changes  to  this  agreement  protect  Ex-lm 
Bank's  lender  partners  who  are  parties 
to  the  agreement,  allow'ing  us  to 
maintain  our  relationships  with  our 
lender  partners,  and  fulfill  our  agency 
mi.ssion  to  finance  exports  (through  our 
lender  partners)  and  create  jobs.  Due  to 
the  Ex-lm  Bank  Charter  mandate  to 
reduce  fraud,  the  changes  in  the  form 
need  to  be  immediately  dis.seminated  to 
exportcrs/lenders  so  that  they  can 
change  practices  where  needed, 
especially  where  documentation  of 
export  tran.sactions  is  involved. 

This  application  can  be  view'ed  at 
w'ww.oxiin.f:,o\'/pub/ponding/ElB92- 
53.PDF 

DATES:  Comments  should  be  received  on 
or  before  February  8,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  (Comments  may  be 
submitted  through 
WWW.Hcgulations.Gov  or  mailed  to 
Walter  Kosciow,  Export  Import  Bank  of 


the  United  States,  811  Vermont  Ave. 
NW.,  Washington,  DC  20571. 
SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Number:  ElB  92-53 
Small  Business  Multi-Buyer  Export 
Credit  Insurance  Policy  Enhanced 
Assignment  of  Policy  Proceeds. 

OMB  Number:  3048-XXXX. 

Type  of  Beview:  New. 

Need  and  Use:  The  form  represents 
the  exporter’s  directive  to  Ex-lm  Bank  to 
whom  and  where  the  insurance 
proceeds  should  be  sent,  and  also 
describes  the  duties  and  obligations  that 
have  to  be  met  by  the  financial 
in.stitution  in  order  to  share  in  the 
policy  proceeds.  The  form  is  typically 
part  of  the  documentation  required  by 
financial  institution  lenders  in  order  to 
provide  financing  of  an  exporter’s 
foreign  accounts  receivable.  Foreign 
accounts  ret;eivable  insured  by  Ex-lm 
Bank  n;present  stronger  collateral  to 
secure  the  financing.  By  recording 
which  policyholders  have  completed 
this  form,  Ex-lm  Bank  is  able  to 
determine  how  many  of  its  exporter 
policyholders  require  Ex-lm  Bank 
insurance;  ])olicies  to  sup|)Art  lender 
financing. 

Affected  Pn/;//c.' This  form  affects 
entities  involved  in  the  export  of  U.S. 
goods  and  services. 

Estimated  Respondents  per  Year:  110. 

Fre(fuency  of  Responses:  Yearly. 

Estimated  Hours  per  Response:  15 
minutes. 

Estimated  Annual  Burden  Hours  27.5 
hours. 

Reviewing  Time  in  Hours:  1  hours. 

Responses  per  year:  110. 

Review  Time  per  Year:  110  hours. 

Average  Wages  per  Hour:  $32.50. 

Average  Cost  per  Year:  $3,575.00. 

Benefits  and  Overhead:  28%-$lf)00. 

Total  Government  Cost:  $4,575.00. 

The  animal  cost  to  the  Government 
w’ould  be  $4,575.00. 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

(FK  Doc.  20i;t-0021f.  Filfid  l-B-l.t;  H;4.'i  am| 

BILLING  CODE  669(M)1-P 


EXPORT-IMPORT  BANK 

[Public  Notice  2013-0101] 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  Export-Import  Bank  of  tbe 
United  States. 

ACTION:  Submission  for  OMB  Review 
and  emoluments  Request. 

Form  Title:  ElB  92-32  Notification  by 
Insured  of  Amounts  Payable  Under 
Single-Buyer  Export  Credit  Insurance 
Policy 


SUMMARY:  The  Export-Import  Bank  of 
the  United  States  (Ex-lm  Bank),  as  a  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  Agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

This  form  represents  the  exporter’s 
directive  to  Ex-lm  Bank  to  whom’and 
where  the  insurance  proceeds  should  be 
sent.  Tbe  forms  are  typically  part  of  the 
documentation  required  by  financial 
institution  lenders  in  order  to  provide 
financing  of  an  exporter’s  foreign 
accounts  receivable.  Foreign  accounts 
receivable  insured  by  Ex-lm  Bank 
rejiresent  stronger  collateral  to  secure 
the  financing.  By  recording  which 
policyholders  have  completed  this  fonn, 
Ex-lm  Bank  is  able  to  determine  bow 
many  of  its  exporter  policyholders 
require  Ex-lm  Bank  insurance  policies 
to  suj)j)ort  lender  financing. 

The  application  can  be  reviewed  at: 
\\'ww.exim.gov/puh/pending/eib92- 
.'12.pd/  Single  Buyer  Export  Credit 
Insurance  Policy. 

DATES:  Comments  should  be  received  on 
or  before  March  11,  2013  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  maybe  submitted 
electronically  on  www.regulations.gov 
or  by  mail  to  Arnold  Chow,  Export- 
Import  Bank  of  the  United  .States,  811 
Vermont  Ave.  NW.,  Washington,  DC 
20571. 

SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Number:  ElB  92-3,2 
Single  Buyer  Export  Crejdit  Insurance 
Policy. 

OMB  Number:  3048-XXXX. 

Type  of  Review:  New. 

Need  and  f  Ase.  The  information 
requested  enables  the  applicant  to 
])rovide  Ex-lm  Bank  with  the 
information  necessary  to  obtain 
legislatively  required  assurance  of 
repayment  and  fulfills  other  statutory 
requirements. 

Annual  Number  of  Respondents:  150. 

Estimated  Time  per  Respondent:  1 
hour. 

Frequency  of  Reporting  or  Use: 
Annually. 

Government  Review  Time:  1  hour. 

Total  Hours:  150  hours. 

Cost  to  the  Government:  .$16,320. 

Sharon  A.  Whitt, 

Agency  Clearance  Officer. 

IFR  Due.  20i:i-00218  Filfid  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  P'ederal  Communications 
Commission  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Comments  are 
requested  concerning  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  the  accuracy  of 
the  Commission’s  burden  e.stimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected; 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  u.se  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  ways  to  further  reduce  the 
information  collection  burden  on  small 
business  concerns  with  fewer  than  25 
employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  March  1 1 , 
2013.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  li.sted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
the  Federal  Communications 
Commission  via  email  to  PRA@fcc.gov 
and  Cathy.  Williams@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
information  collection,  contact  C^athy 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0562. 

Title:  Section  76.916,  Petition  for 
Recertification. 


Form  Number:  Not  applicable. 

Type  of  Review:  Elxtension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State,  local  or  tribal 
government. 

Number  of  Respondents  and 
Responses:  10  respondents; 

1 5responses. 

Estimated  Time  per  Response:  10 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  Sections  4(i)  and  623  of 
the  Communications  Act  of  1934,  as 
amended. 

Total  Annual  Burden:  150  hours. 

Total  Annual  Cost:  None. 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Needs  and  Uses:  47  CFR  76.916 
provides  that  a  franchising  authority 
wishing  to  assume  jurisdiction  to 
regulate  basic  cable  .service  and 
associated  rates  after  its  request  for 
certification  has  been  denied  or 
revoked,  may  file  a  petition  for 
recertification  with  the  Commission. 

The  petition  must  be  served  on  the  cable 
operator  and  on  any  interested  party 
that  participated  in  the  proceeding 
denying  or  revoking  the  original 
certification.  Oppositions  to  petitions 
may  be  filed  within  15  days  after  the 
petition  is  filed.  Replies  may  he  filed 
within  seven  days  of  filing  of 
oppositions. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

IFR  Do,:.  2013-00249  Filed  1-8-13;  8:45  ami 
BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

information  Collections  Being 
Submitted  for  Review  and  Approval  to 
the  Office  of  Management  and  Budget 

AGENCY:  Federal  Communications 
Commission. 

ACTION;  Notice  and  request  for 
comments. 

summary:  The  Federal  Communications 
Commi.ssion  (FCC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  di.splays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  PRA  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
•information  shall  have  practical  utility; 
the  accuracy  of  the  Commission’s 
burden  e.stimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  ways  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  .shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  .subject  to  the 
PRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  number. 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  8,  2013. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  if 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  below  as  soon  as 
possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  OMB,  via  fax  202— 
395-5167,  or  via  email 
Nicholas  A ._Fraser@omb.eop.gov;  and 
to  Cathy  Williams,  FCC,  via  email 
PRA@fcc.gov  and  to 
Cathy.Williams@fcc.gov.  Include  in  the 
comments  the  OMB  control  number  as 
shown  in  the  “Supplementary 
Information”  section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2918.  To  view  a 
copy  of  this  information  collection 
request  (K^R)  submitted  to  OMB;  (1)  Go 
to  the  Weh  page  http://www.reginfo.gov/ 
public/do/PRAMain,  (2)  look  for  the 
section  of  the  Web  page  called 
“Currently  Under  Review,”  (3)  click  on 
the  downward-pointing  arrow  in  the 
“Select  Agency”  box  below  the 
“Currently  Under  Review”  heading,  (4) 
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select  “Federal  (Communications 
Commission”  from  the  list  of  agencies 
presented  in  the  “Select  Agency”  box, 

(5)  click  the  “Submit”  button  to  the 
right  of  the  “Select  Agency”  box,  (b) 
when  the  li.st  of  K(XC  ICCRs  citrrently 
under  review  appears,  look  for  the  OMH 
control  number  of  this  IC’.R  and  then 
click  on  the  KCR  Reference  Number.  A 
copy  of  the  FCXC  submission  to  OMB 
will  be  displayed. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0310. 

Title:  47  CFR  76.1700,  Records  to  be 
maintained  locally  by  Cable  System 
Clperators;  76.1702,  Equal  Employment 
Opportunity;  76.1703,  (Commercial 
Records  on  Children’s  Programs:  76.170, 
Eea.sed  Access;  76.1711,  Emergency 
Alert  System  (EAS)  Tests  and 
Activation. 

Form  Number:  N/A. 

Type  of  Beview:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Bespondents  and 
Responses:  3,000  respondents  and  3,000 
responses. 

Estimated  Hours  per  Response:  2.1 
hours. 

Frequency  of  Response: 

Recordkeeping  requirement . 

Total  Annual  Burden:  75,000  hours. 

Total  Annual  Cost:  None. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  of 
information  is  contained  in  .Sections 
4(i).  303  and  308  of  the 
Communications  Act  of  1934,  as 
amended. 

Nature  and  Extent  of  Confidentiality: 
Confidentiality  is  not  required  with  this 
collection  of  information. 

Privacy  Impact  Assessment! sj:  No 
impact(s). 

Needs  and  Uses:  The  (Commission  is 
revising  this  collection  to  remove  the 
requirements  for  47  CFR  76.1704(a) 
from  this  collection.  It  has  been 
di.scovered  that  this  rule  .section  has 
already  been  approved  under  collection 
3060-0289,  so  we  are  removing  the 
requirements  for  Section  76.1704(a) 
from  this  collection  to  avoid 
duplication. 

OMB  Control  Number:  3060-0419. 

Title:  Network  Non-duplication 
Protection  and  Syndication  Exclusivity: 
Sections  76.94,  Notification;  76.95, 
Exceptions;  76.105,  Notifications; 
76.106,  Exceptions;  76.107,  Exclusivity 
Contracts;  and  76.1609,  Non- 
Duplication  and  Syndicated  Exclusivity. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 


Number  of  Respondents  and 
Responses:  respondents:  208,460 

responses. 

Estimated  Time  per  Response:  0. 5-2.0 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement:  One  time 
reporting  requirement;  Third  party 
d i scl os u re  recju i remen t . 

Obligation  To  Respond:  Reqirired  to 
obtain  or  retain  benefits.  The  statutory 
autliority  for  this  Information  collection 
is  contained  in  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended. 

Total  Annual  Burden:  193,012. 

Total  Annual  Cost:  None. 

Privacy  Act  Impact  Assessment:  No 
impactfs). 

'  Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Needs  and  Uses:  The  Commission  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB) 
approve  the  revision  of  this  collection 
for  a  three  year  time  period.  This 
collection  is  being  revi.sed  to  receive 
approval  for  the  information  collection 
requirements  that  are  contain  in  47  (iFR 
76.105(b).  Section  76.105(b)  states  tliat 
broadcasters  entering  into  contracts  on 
or  after  August  18,  1988,  which  contain 
syndicated  exclusivity  protection  shall 
notify  affected  cable  systems  within 
sixty  calenflar  days  of  the  signing  of 
such  a  contract.  Broadcasters  who  have 
entered  into  contracts  prior  to  Augyst 
18,  1988,  and  who  comply  with  the 
requirements  specified  in  §  76.109  shall 
notify  affected  cable  sy.stems  on  or 
before  June  19,  1989. 

OMB  Control  Number:  3060-0844. 

Title:  Carriage  of  the  Transmissions  of 
Television  Broadcast  Stations;  Section 
76.57,  ("hannel  positioning;  Section 
76.59,  Modification  of  television' 
markets;  .Section  76.61,  Disputes 
concerning  carriage;  Section  76.64, 
Retransmission  con.sent. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  otlier  for- 
pn»fit  entities. 

Number  of  Respondents  and 
Responses:  818  respondents  and  15,932 
responses. 

Estimated  Time  per  Response:  1  to  40 
hrs. 

Frequency  of  Response:  (^n  occasion 
reporting  requirement;  Third  party 
di.sc:losure  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  Sections  1, 4(i)  and  (j), 
325,  336,  614  and  615  of  the 
Communications  Act  of  1934,  as 
amended. 


Total  Annual  Burden:  21,372  lumrs. 

Total  Annual  Cost:  .$43,972. 

Nature  and  Extent  of  Confidentiality: 
No  need  for  confidentiality  required 
with  this  collection  of  information. 

Privacy  Impact  Assessment:  No 
impact(s). 

Needs  and  (/.ses.  'The  Commission  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB) 
ap|)rove  the  revision  of  this  collection 
for  a  three  year  time  period.  This 
collection  is  being  revised  to  receive 
approval  for  the  information  collection 
requirements  that  are  contain  in  47  (]FR 
76.57(e),  as  well  as  modified  to  remove 
ccdlections  which  have  already  been 
approved  under  OMB  (’ontrol  Nos. 
3060-0419  (Network  Non-duplication 
Protection  and  .Syndication  Exclusivity; 
Sections  76.94,  Notification;  76.95, 
Exceptions;  76.105,  Notifications; 
76.106,  Exceptions;  76.107,  Exclusivity 
Contracts:  and  76.1609,  Non 
Du[)lication  and  .Syndicated 
Exclusivity),  3060-0548  (C.able 
Tehwision  .System  .Signal  (Carriage 
Obligation  Recordkeeping:  Section 
76.1708,  Principal  Headend;  .Sections 
76.1709  and  76.1620,  Availability  of 
.Signals;  .Section  76.1614,  Identification 
of  Must-Carry  .Signals),  and  3060-0652 
(.Section  76.309,  Customer  Service 
Obligations;  Section  76.1602,  (’ustomer 
.Service — (jeneral  Information,  .Section 
76.1(')03,  Customer  .Service — Rate  and 
Service  Changes  and  76.1619, 
Information  and  Subscriber  Bills). 

OMB  Control  No.:  3060-0678. 

I'itle:  Part  25  of  the  Federal 
Communications  Commission’s  Rules 
Coverning  the  Licensing  of,  and 
.Spectrum  Usage  by.  Commercial  Eaf|h 
Stations  and  Space  Stations.  “ 

Form  No.:  FCC  F'orm  312;  Schedule  .S. 

Type  of  Review:  Revision  of  a ' 
currently  approved  information 
collection. 

Respondents:  Busine.ss  or  other  for- 
jirofit. 

Number  of  Respondents:  1,248 
resj)ondents:  1,248  responses. 

Estimated  Time  per  Response:  0.25- 
22  hours  per  response. 

Frequency  of  Response:  (3n  occasion 
and  annual  reporting  requirements: 
third-party  disclosure  requirement; 
recordkeeping  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  is  contained 
in  47  U.S.C.  154,  301,  302,  303,  307, 

309,  332  and  705  unless  otherwise 
noted.  Total  Annual  Burden:  9,765 
hours. 

Annual  Cost  Burden:  $22,375,860. 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  Confidentiality: 
In  general,  there  is  no  need  for 
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confidentiality  with  this  collection  of 
information. 

Needs  and  Uses:  (In  September  28, 
2012,  the  Federal  (Communications 
Commi.ssion  (“(Commission”)  released  a 
Report  and  Order  (R&O)  titled,  “In  the 
Matter  of  2006  Biennial  Regulatory 
Review — Revision  of  Part  2.5,”  FCC  12- 
116.  With  two  exceptions,  the 
amendments  are  non-suhstantive;  that 
is,  they  neither  impose  new 
requirements  nor  eliminate  or  alter 
existing  requirements.  The  two 
substantive  amendments  adopted  in  the 
R&O  do  not  increase  paperwork 
burdens.  Therefore,  the  number  of 
respondents,  number  of  respon-ses, 
annual  burden  hours  and  annual  costs 
have  not  been  amended  from  the 
previous  submission  to  the  Office  of 
Management  and  Budget  (OMB)  on 
.S(!ptember  2,  2010. 

In  this  Report  and  Order,  the 
Commission  amended  various 
provisions  of  F’art  25  of  its  rides 
pertaining  to  licensing  and  operation  of 
satellite  .service  radio  stations.  Among 
other  things,  the  (Commission  added 
definitions  for  .several  technical  terms 
that  appear  in  Part  25  but  are  not 
defined  there,  and  it  deleted  definitions 
of  terms  that  are  not  used  in  Part  25. 

The  (Commi.ssion  also  eliminated 
redundant  text  from  several  rule 
.sections,  revised  the  wording  of  other 
provisions  that  w'ore  ambiguous  or 
unduly  confusing,  updated  cross- 
references  to  (Commission  rules  or 
recommendations  of  the  International 
Telecommunication  Union  (ITU),  and 
corrected  grammatical,  spelling,  and 
typographical  errors.  The  two 
substantive  amendments  the 
Commission  adopted  in  this  Report  and 
Oder  aijiended  the  rules  in  minor  ways 
by:  (1)  Eliminating  requirements  to 
identify  a  radio  service  and  station 
location  in  correspondence  in  47  (CER 
25.110  and  (2)  codifying  an  established 
practice  of  allowing  applicants  to  cross- 
reference,  rather  than  re-submit, 
previously  filed  information  regarding 
non-U. S. -licensed  .satellites  in  47  CER 
25.137.  (Collectively,  the  changes 
adopted  in  this  Report  and  Order  will 
facilitate  preparation  of  earth  and  space 
.station  applications,  promote 
compliance  with  the  Commi.ssion’s 
operating  rules,  and  ease  admini.strative 
burdens  for  applicants,  licensees,  and 
the  Commission.  The  information 
collection  requirements  accounted  for  in 
this  collection  are  necessary  to 
determine  the  technical  and  legal 
qualifications  of  applicants  or  licensees 
to  operate  a  .station  and  to  determine 
whether  the  authorization  is  in  the 
public  intere.st,  convenience  and 
necessity.  Without  such  information. 


the  Commissfon  could  not  determine 
whether  to  permit  respondents  to 
provide  telecommunications  services  in 
the  United  States.  Therefore,  the 
Commi.ssion  would  not  be  able  to  fulfill 
its  statutory  responsibilities  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended,  and  the 
obligations  impo.siul  on  parties  to  the 
World  Trade  Organization  (WTO)  Basic 
Telecom  Agreement. 

(JMB  Control  Number:  3()6()-0692. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

T/(/e;  Sections  76.802  and  76.804, 
Home  Wiring  F^rovisions;  .Section 
76.613,  Interference  from  a  Multi¬ 
channel  Video  Programming  Distributor 
(MVPD). 

Form  Number:  N/A. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit 
entities. 

Number  of  Respondents:  22,000. 

Estimated  Time  per  Response:  0.083 — 
2  hours. 

Frequency  of  Response:  (Jn  oi;casion 
reporting  requirement;  Recordkeeping 
requirement;  Annual  reporting 
requirement;  Third  party  disclosure 
re(|uirement. 

Obligation  to  Respond:  Reijuired  to 
obtain  or  retain  benefits.  1’he  statutory 
authority  for  this  collection  is  contained 
in  .Sections  1,  4,  224,  251,  303,  601,  623, 
624  and  632  of  the  Communications  Act 
of  1934,  as  amended. 

Total  Annual  Burden:  36,1 14  hours. 

Total  Annual  Cost:  None. 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  (Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Needs  and  Uses:  In  the  ("able 
Television  Consumer  Protection  and 
("ompetition  Act  of  1992,  (’ongress 
directed  the  F(X"  to  adopt  rules 
governing  the  disposition  of  home 
wiring  owned  by  a  cable  operator  when 
a  subscriber  terminates  service.  The 
rules  at  76.800  et  seq.,  implement  that 
directive.  The  intention  of  the  rules  is 
to  clarify  the  status  and  provide  for  the 
disposition  of  existing  cable  operator- 
owned  wiring  in  single  family  homes 
*58991  and  multiple  dwelling  units 
upon  the  termination  of  a  c.ontract  for 
cable  .service  by  the  home  owner  or 
MDU  ow'iier.  .Section  76.613(d)  requires 
that  when  Multichannel  Video 
Programming  Distributors  (MVPDs) 
cause  harmful  signal  interference 
MVPDs  may  be  required  by  the  District 
Director  and/or  Resident  Agent  to 
prepare  and  submit  a  report  r(;garding 
the  cau.se(s)  of  the  interference, 
corrective  measures  planned  or  taken. 


and  the  eTficacy  of  the  remedial 
mea.sures.  •  j  , 

Federal  (^oinnuinicafions  (Commission. 
Marlene  H.  Dortch, 

Secretary'. 

(I'R  Doc.  2013-002H.')  Kiliul  l-a-Ul;  8:4.S  am) 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notice 

agency:  Federal  Election  Commi.ssion. 

E'ederal  Register  (Citation  of  Previous 
Announcement — 78  FR  97  (January  2, 
2013). 

DATE  &  TIME:  Tuesday,  January  8,  2013 
at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington, 
DU 

STATUS:  This  meeting  will  be  clo.sed  to 
the  pulilic. 

changes  in  the  Meeting — The  January 
8,  2013  meeting  w'ill  be  continued  on 
rhursday,  January  10,  2013. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Judith  Ingram,  Press  Officer,  Telephone: 
(202) 694-1220. 

Shelley  E.  (larr, 

Deputy  Secretary'  of  the  Commission. 

|1’R  Doc.  20i:<-002‘>n  Filed  l-7-i:i;  11:15  ain| 
BILLING  CODE  6715-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  ('.ommission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  Shipping  Act  of  1984. 
Intere.sted  parties  may  suhmit  comments 
on  the  agreements  to  the  .Secretary, 
Federal  Maritime  (Commission, 
Washington,  DC  20573,  within  ten  days 
of  the  date  this  notice  appears  in  the 
Federal  Register.  Copies  of  the 
agreements  are  available  Ihrougb  the 
("ommission’s  Web  site  (www.fmc.gov] 
or  by  contacting  the  Office  of 
Agreements  at  (202)-52.3-5793  or 
tradeanalysis@finc.gov. 

Agreement  No.:  011961-012. 

77l/e.  The  Maritime  Credit  Agreement. 

Parties  Alianca  Navegacao  e  Logistica 
Etda.  &  Cia.;  A.P.  Moller-Mqersk  A/S 
trading  under  the  name  of  Maersk  Line; 
(ihina  .Shipping  (Container  Lines  (]o.. 
Ltd.;  CMA  CGM  .S.A.;  Companhia  Libra 
de  Navegacao;  Compania  Libra  de 
Navegacion  Uruguay  S.A.;  (Compania 
.Slid  Americana  de  Vapores,  S.A.; 
(',()S(;()  (Container  Lines  (’.ompany 
l.imited;  Dole  Ocean  Cargo  Express; 
Hamburg-.Siid;  Hoegh  Autoliners  A/S; 
Hyundai  Merchant  Marine  Co.,  Ltd.; 
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Independent  Container  Line  Ltd.; 
Kawasaki  Ki.sen  Kaisha,  Ltd.;  Nippon 
Yusen  Kaisha;  Norasia  Container  Lines 
Limited;  Safmarine  Container  Lines 
N.V.;  United  Arab  Shipping  Company 
(S.A.G.);  Wallenius  VVilhelmsen 
Logistics  AS;  YangMing  Marine 
Transport  Corp.;  Zim  Integrated 
Shipping  Services,  Ltd. 

Filing  Party:  Wayne  R.  Rohde,  Esq.; 
Cozen  O’Connor;  1627  1  Street  NW., 

Suite  1100;  Washington,  DC  20006. 

Synopsis:  The  amendment  removes 
Hoegh  Autoliners  A/S.  as  party  to  the 
Agreement. 

Agreement  No.:  012128-002. 

Title:  Southern  Africa  Agreement. 
Parties:  A.P.  Moller-Maersk  A/S 
trading  under  the  name  Maersk  Line, 
and  Mediterranean  Shipping  Company 
S.A. 

Filing  Party:  Wayne  R.  Rohde, 

Esquire;  Cozen  O’Connor;  1627  I  Street 
NW.,  Suite  1100;  Washington,  DC 
20006-4007. 

Synopsis:  The  amendment  deletes 
Safmarine  Container  Lines  N.V.  as  a 
party  to  the  agreement  and  makes  the 
corresponding  technical  corrections 
^necessary  to  reflect  the  fact  that  the 
agreement  has  only  two  parties. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  {anuary  4,  2013. 

Karen  V.  Gregory, 

Secretary'. 

|FR  llw:.  20i:t-00274  Filed  1-8-13;  8:45  am) 

BILUNG  CODE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

The  Commission  gives  notice  that  the 
following  applicants  have  filed  an 
application  for  an  Ocean  Transportation 
Intermediary  (OTI)  license  as  a  Non- 
Vossel-Operating  (Common  Carrier 
(NVO)  and/or  Ocean  F'reight  Forwarder 
(OFF)  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  IJ.S.f^  40101). 
Notice  is  also  given  of  the  filing  of 
applications  to  amend  an  existing  OTI 
license  or  the  Qualifying  Individual  (QI) 
for  a  licensee. 

Interested  persons  may  contact  the 
Office  of  Ocean  Transportation 
Intermediaries,  Federal  Maritime 
('.ommi.ssion,  Wa.shington,  DC  20.57.3.  by 
telephone  at  (202)  ,52.3-.5843  or  by  email 
at  ()TI@finc.gov. 

Be.st  Global  Logistics  USA,  Inc.  dba 
Siam  Intercargo  .Services  (NVO  & 
OFF),  1207  West  Mahalo  Place,  Suite 
100,  Compton,  (JA  90220,  Officers:- 
Tai-Chuen  (Larry)  Che.  Vice  President 
(Ql),  Wing-Ham  Chu,  Director, 


Application  Type:  Delete  Trade  Name 
Siam  Intercargo  Services/Ql  Change. 
Carmichael  International  .Service  dba 
C.I.  Container  Line  (NVO  &  OFF),  533 
Glendale  Blvd.,  Los  Angeles,  CA 
90026,  Officers:  John  .Salvo,  Co- 
President  (QI),  Vincent  Salvo,  Co- 
President,  Application  Type:  Ql 
C^hange. 

OTA  America,  Inc.  (NVO  &  OFF),  927 
Teak  Street,  Brea,  CA  92821,  Officers: 
Dookee  Kim,  Secretary  (QI), 

Kyoungmi  Lee,  CEO.  Application 
Type:  New  NVO  &  OFF"  License. 
Salmad  Ocean  Line  &  Logistics,  Inc. 
(NVO  &  OFF),  4854  Old  National 
Hwy.,  .Suite  205,  College  Park,  GA 
30337,  Officer:  Amadu  K.  Jah, 
President  (Ql),  Application  Type: 
Name  Change  to  Sea  Freight  Express, 
Inc. 

Watercraft  Mix,  Inc.  (NVO  &  OFT),  4380 
E.  11th  Avenue,  Hialeah,  FT  33013, 
Officer:  Dmitry  Poyarkov,  President 

(Ql). 

Application  Type:  Ql  Change. 

By  the  Commission. 

Dated:  (aiuiary  4,  2013. 

Karen  V.  Gregory, 

Secretary. 

|FR  nor.  2013-00273  Filed  1-8-13;  8:45  ami 

BILLING  CODE  673(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  disciKSsions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  (Committee:  National  Inslitulc  on 
Deafness  and  Other  (’ommunication 
Di.sorders  Special  Fimphasis  Panel, 
C3iemosensory  Fellowships  Review  Meeting. 

Date:  February  22.  2013. 

Time:  11:00  a.m.  to  2:00  p.ni. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6120 
Fixecutive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Kausik  Ray,  Ph.D., 
.Scientific  Review  Officer,  National  Institute 
on  D(^afness  and  Other  Communication 
Disorders,  National  Institutes  of  Health, 
Rockville,  MD  20850,  301-402-3587, 
rayk@nidcd.nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special.  Emphasis  Panel,  NIDCD 
P30  Review  Meeting. 

Date:  March  8,  2013. 

Time:  8:00  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Kausik  Ray,  Ph.D., 
Scientific  Review  Officer,  National  Institute 
on  Deafness  and  Other  Communication 
Disorders,  National  Institutes  of  Health, 
Rockville,  MD  20850,  301-402-3587, 
rayk@nidcd.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  03.173,  Biological  Research 
Related  to  Doafne.ss  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  (anuary  3,  2013. 

Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  not;.  201.3-00176  Filed  1-8-13;  8:45  ami 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Di.sorders  .Special  Emphasis  Panel,  Middle 
Fiar  P50  Review. 

Dale:  F’ebruary  8.  2013. 

Time:  4:00  |).m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
ai)i)lication.s. 
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Place:  National  In.stitules  of  Health,  6120 
Exot:utive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Chri. Stine  A.  Livingston, 
Ph.D.,  Scientific  Review  Officer,  Division  of 
Extramural  Activities,  National  Institutes  of 
Health/NIDCD,  6120  Executive  Blvd. — M.SC 
7180,  Bethesda,  MU  20892,  (801)  496-8683, 
livingsc@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disord(!rs  .Special  Emphasis  Panel,  Chemical 
.Senses  Clinical  Trial  Review. 

Date:  February  28,  2013. 

Time:  1 1:00  a.m.  to  1:00  p.m. 

Agendo;  To  review  and  evaluate  grant 
applic;ations. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 

(Contact  Person.  Christine  A.  Livingston, 
Ph.D.,  .Scientific  Review  Officer.  Division  of 
Extramural  Activities,  National  Institutes  of 
Heallh/NIDfiD,  6120  Executive  Blvd. — MSC 
7180,  Bethesda,  MD  20892,  (301)  496-8683, 
livingsc@niail.nih.gov. 

(Ciatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research- 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated;  lanuary  3,  2013. 

Anna  SnoufTer, 

Deputv  Director,  Office  of  Federal  Advisor)' 
Committee  Policy. 

IKK  Hoc,.  2013-0017.5  Filed  l-H-13,  8:4.5  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  clo.sea  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
3.52b(c)(4)  and  .3.32b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  .Spef;ial  Emphasis  Panel 
Pha.se  11  Trials  in  Lung  Disea.se. 

Date:  February  1,  21)13. 

Time:  8;0()  a.m.  to  5:00  p.in. 

Agenda:  To  review  and  evaluate  grant 
applii;ation.s. 

Place;  Renais.sance  Washington  DC. 

Dupont  Circle,  1143  New  Hampshire  Avcmue 
NW..  Washington.  DC  20037, 


Contact  Person:  .Stephanie  L.  Constant, 

Ph  D.,  .St:ieutific;  Review  Officer.  Office  of 
Scientific  Review/DERA.  National  Heart, 
Lung,  and  Blood  Institute,  6701  Rockledge 
Drive,  Room  7189,  Bethe.sda,  MD  20892.  301- 
443-8784,  constantsl@nhlhi.nih. gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  (Center  for 
.Sleep  Disorders  Research;  93.837,  Heart  and 
Va.scular  Di.sea.ses  Re.search;  93.838,  Lung 
Diseases  Researi.h;  93.839,  Blood  Diseases 
and  Resources  Re.search,  National  Institutes 
of  Health,  HHS) 

Dated:  January  3,  2013. 

Michelle  Trout, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2013-00172  Filed  1-8-13;  8:4.5  ain| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  .section  10(d)  of  the 
Federal  Advi.sory  Committee  Act,  as 
amended  (5  U..S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.'')2b(c){4)  and  .552b(c)(6).  Title  5  U.S.G., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.s.sociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Endocrinology, 
Metabolism,  Nutrition  and  Reproductive 
.Sciences  Integrated  Review  Group, 
Pregnancy  and  Neonatology  Study  Section. 

Date:  February  5-6,  2013. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethes<la,  MD  20814. 

Contact  Person:  Michael  Knecht,  Ph.D., 
.Scientific  Review  Officer.  Center  for 
Scientific  Review,  National  Institutes  of 
Healtli,  6701  Rockhidge  Drive,  Room  6176, 
MSG  7892,  Bethesda,  MD  20892,  (301)  43.5- 
1 046,  ■knechtm@csr.nih.gov. 

Name  of  Committee:  Integrative, 
FuiK;tional  and  Gognitive  Neuro.scienf:e 
Integrated  Review  (Iroup,  Sensorimotor 
Integration  Study  Section. 

Date:  February  8,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agendo;  To  n:view  and  evaluate  grant 
applications. 

Place:  Sheraton  Delfina  Santa  Monica 
Hotel.  530  West  Pico  Boulevard.  .Santa 
Monica.  GA  90405. 


Contact  Person:  John  Bishop,  Ph.D., 
.Scientific  Review  Officer,  Genter  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5182, 
MSG  7844,  Bethe.sda,  MD  20892,  (301)  408- 
9664.  hishopj@csr.nih.gov. 

Name  of  Committee:  Healthcare  Delivery 
and  Methodologies  Integrated  Review  Group, 
Dissemination  and  Implementation  Research 
in  Health  .Study  Section. 

Date:  February  8,  2013. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
a[)plications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road  NW., 
Washington.  IK’,  20015. 

Contact  Person:  Jacinta  Bronte-Tinkew, 
Ph.D.,  .Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3164, 
M.SC  7770,  Bethesda,  MD  20892,  (301 )  806- 
0009,  hrontetinkewim@csr.nih.gov. 

Nome  of  Committee:  (.ienter  for  Scientific 
Review  Special  Emphasis  Panel,  RFA  Panel: 
System  Science  and  Health  in  the  Behavioral 
and  .Social  Sciences. 

Date:  February  8,  2013. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Inner  Harbor,  301  W. 
Lombard  Street,  Baltimore,  MD  21201. 

Contact  Person:  Tomas  Drgon,  Ph.D., 
.Scientific  Review  Officer,  Genter  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3152, 
MSC  7770.  Bethesda.  MD  20892,  301-435- 
1017,  tdrgon@csr.nih.gov. 

Name  of  Committee:  Genter  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Therapeutics  Area  Grant  Application. 

Dote:  February  8.  2013. 

Time:  10:00  a.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ore;  The  Dupont  Circle  Hotel,  1500  New 
Hampshire  Avenue  NW.,  Washington,  DC 
20036. 

Contact  Person:  Denise  R.  Shaw,  Ph.D., 
Scientific  Review  Officer,  (ienter  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
M.SC  7804,  Bethe.sda.  MD  20892,  301-435- 
0198,  shawdeni@csr.nih.gov. 

Name  of  Committee:  (ienter  for  Scientific 
Review  .Special  Emphasis  Panel,  PAR-10- 
018  Accelerating  the  Pace  of  Drug  Abuse 
Re.search  Using  Existing  Epidemiology, 
Prevention,  and  Treatment  Research  Data. 

Date:  F’ebruary  8,  2013. 

Time:  11:00  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Cionference  Call). 

Contact  Person:  George  Vogler,  Ph.D.. 
.Scientific  Review  Officer,  PSE  IRC,  Center  for 
.Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3140, 
Bethesda,  MD  20892,  301-43,5-0694, 
voglergp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel,  PAR  11- 


Federal  Register/ Vol.  78,  No.  6/ Wednesday,  January  9,  2013 /Notices 


1865 


045;  Outcome  Measures  For  Use  In 
Treatment  Trials  For  Individuals  With 
Intellectual  and  Developmental  Disabilities 
(ROD. 

Date:  February  8,  201.3. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Marriott  at  Metro 
(Center,  775 — 121b  Street  NW.,  Wasbington, 

DC  20005. 

Contact  Person:  jane  A.  Doussard- 
Roosevelt,  Pb.D.,  .Sc.ientific  Review  Officer, 
C^enter  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3184,  M.SC  7848,  Betbesda,  MD  20892, 
(301)  435-4445,  doussarjdlcsr. nih.gov. 
(C.atalugue  of  Federal  Doniestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  |anuary  3.  2013. 

Carolyn  A.  Baum. 

Program  Analyst,  Offi(^c  of  Federal  Advisory' 
Committee  Policy. 

|l'R  UtK  .  20t.'t-(K)173  Filed  l-B-Ct;  «;45  am) 

BILUNG  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Purstiant  to  section  10(d)  of  the 
Federal  Advisory  ('.ominittee  Act,  as 
amended  (5  App.),  notice  is 

hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.52h(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  per-sonal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  Febniary  14-15,  2013. 

Time:  Febniary  14.  2013,  8:00  a.m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Baltimore  Marriott  Waterfront.  700 
Alii:eanna  Street,  Baltimore,  MD  21202. 

Time:  Febniary  15,  2013,  8.00  a  m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Baltimore  Marriott  Waterfront,  700 
Aliceanna  Street,  Baltimore,  MD  21202. 


Contact  Person:  Sbiguang  Yang,  DVM, 

Ph  D.,  Scientific  Review  Branch,  Division  of 
Extramural  Activities,  NIDCD,  NIH,  6120 
Executive  Blvd.,  Suite  400C',,  Bethesda,  MD 
20892, 301-435-1425, 
yangshi@nidcd.nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  tiommunicative 
Disorders,  National  Institutes  of  Health,  HH.S) 

Dated:  lanuary  3,  2013.  ‘ 

Anna  Snnuffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FK  t)oi..  2(M:t-00174  Filed  1-«-i:t;  8:4.5  am| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2010-0316] 

National  Boating  Safety  Advisory 
Council;  Vacancies 

agency:  Coast  Guard,  DHS. 

ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Boating  Safety  Advisory 
(Council  (NBSAC).  This  Council  advises 
the  Coa.st  Guard  on  recreational  boating 
safety  regulations  and  other  major 
boating  .safety  matters. 

DATES:  Applicants  should  submit  a 
cover  letter  and  resume  in  time  to  reach 
Mr.  Jeff  Ludwig,  the  Alternate 
Designated  Federal  Officer  (ADFO)  on 
or  before  March  1 1 ,  201 3. 

ADDRESSES:  Applicants  should  .send 
their  cover  letter  and  resume  to  the 
following  address;  Commandant  (CG- 
BSX-2)/NBSAC,  Attn:  Mr.  Jeff  Ludwig. 
U.S.  (Y)ast  Guard.  2100  Second  St.  .SW., 
Stop  7581,  Washington,  DC  20593- 
7581.  You  can  also  call  202-372-1061; 
or  email  jeffrey.ci.ludwiyfiiiuscg.mil.  This 
notice  is  available  in  our  online  docket, 
USCO-2010-0316.  at  http:// 
ww'w.regulations.gov.  Members  of  the 
public  should  not  submit  personal 
information  into  a  docket,  as  it  becomes 
public  record. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jeff  Ludwig.  ADFO  of  National  Boating 
Safety  Advisory  Committee;  telephone 
202-.372-1061;  fax  202-372-1908;  or 
email  at  jeffrey.a.ludwigf^uscg.mil. 
SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  (NBSAC)  is  a  federal  advisory 
committee  under  the  Federal  Advisory 
Committee  Act,  (Pub.  L.  92—463;  5 
U.S.C.  App.  2).  It  was  established  under 
authority  of  46  U.S.C.  13110  and  advi.ses 


the  Coast  Guard  on  boating  .safety 
regulations  and  other  major  boating 
safety  matters.  NBSA(',  has  21  members: 
Seven  representatives  of  State  officials 
responsible  for  State  boating  safety 
programs,  seven  representatives  of 
recreational  boat  manufacturers  and 
associated  equipment  manufacturers, 
and  seven  representatives  of  national 
recreational  boating  organizations  and 
the  general  public,  at  least  five  of  whom 
are  representatives  of  national 
recreational  boating  organizations. 
Members  are  appointed  by  the  Secretary 
of  the  Department  of  Homeland 
Security. 

The  Council  usually  meets  at  lea.st 
twice  each  year  at  a  location  selected  by 
the  Coast  Guard.  It  may  also  meet  for 
extraordinary  purposes.  Subcommittees 
or  working  groups  may  also  meet  to 
consider  specific  problems. 

We  will  consider  applications  for 
seven  positions  that  expire  or  become 
vacant  on  December  31,  2013: 

•  Two  representatives  of  State 
officials  responsible  for  State  boating 
safety  programs; 

•  Three  representatives  of 
recreational  boat  and  associated 
equipment  manufacturers;  and 

•  Two  representatives  of  national 
recreational  boating  organizations. 

Applicants  are  considered  for 
membership  on  the  basis  of  their 
particular  expertise,  knowledge,  and 
experience  in  recreational  boating 
.safety.  Applicants  for  the  2013 
vacancies  announced  in  the  Federal 
Register  on  February  10,  2012,  (77  FR 
7170)  will  be  considered  for  the  2014 
vacancies  and  do  not  need  to  submit 
another  application.  Applications 
submitted  for  years  prior  to  2012  should 
submit  an  updated  application  to  ensure 
consideration  for  tbe  vacancies 
announced  in  this  notice. 

To  be  eligible,  you  should  have 
experience  in  one  of  the  categories 
listed  above.  Registered  lobbyists  are  not 
eligible  to  .serve  on  Federal  advisory 
committees.  Registered  lobbyists  are 
lobbyists  required  to  comply  with 
provisions  contained  in  The  Lobbying 
Di,sclosure  Act  of  1995  (Pub.  L.  104—65; 
as  amended  by  Title  II  of  Pub.  L.  110- 
81).  Each  member  serves  for  a  term  of 
three  years.  Members  may  be  considered 
to  serve  consecutive  terms.  All  members 
.serve  at  their  own  expense  and  feceive 
no  salary,  or  other  compensation  from 
the  P’ederal  Government.  The  exception 
to  this  policy  is  when  attending  NBSAC 
meetings;  members  may  be  reimbursed 
for  travel  expenses  and  provided  per 
diem  in  accordance  with  Federal  Travel 
Regulations. 

The  Department  of  Homeland 
Security  (DHS)  does  not  discriminate  in 
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employment  on  the  basis  of  race, color, 
religion,  .sex,  national  origin,  political 
affdiation,  sexual  oritmtation,  gender 
identity,  marital  status,  disability  and 
genetic  information,  age,  membership  in 
an  employee  organization,  or  other  non¬ 
merit  factor.  DHS  .strives  to  achieve  a 
widely  diverse  candidate  pool  for  all  of 
its  recruitment  actions. 

If  you  are  selected  as  a  member  from 
the  general  public,  you  will  be 
appointed  and  serve  as  a  special 
Government  employee  (SGE)  as  defined 
in  .section  2()2(al  of  title  18,  United 
States  Gode.  As  a  candidate  for 
appointment  as  a  SGE,  applicants  are 
recjuired  to  complete  a  Gonfidential 
Financial  Disclosure  Report  {OGE  Form 
450).  A  completed  OGE  Form  450  is  not 
releasable  to  the  public  except  under  an 
order  issued  by  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act  (5  U.S.C.  552a).  Only  the  Designated 
Agency  Ethics  Official  or  his  or  her 
designate  may  release  a  Confidential 
Financial  Disclosure  Report.  Applicants 
can  obtain  this  form  by  going  to  the  Web 
site  of  the  Office  of  Government  Ethics 
[www'.oge.gov]  or  by  contacting  the 
individual  listed  above.  Applications 
which  are  not  accompanied  by  a 
completed  OGE  Form  450  will  not  be 
considered. 

If  you  are  interested  in  applying  to 
become  a  member  of  the  Committee, 
send  your  cover  letter  and  resume  to  Jeff 
Ludwig,  Alternate  Designated  Federal 
Officer  (ADFO)  of  NBSAC  at 
Commandant  (CG-BSX-2)/NBSAG,  U.S. 
Coast  Guard,  2100  Second  St.  SW., 

STOP  7581,  Washington.  DC,  20593- 
7581.  Send  your  cover  letter  and  resume 
in  time  for  it  to  be  received  by  the 
ADFO  on  or  before  March  11,  2013.  To 
visit  our  online  docket,  go  to  http:// 
w\\'w. regulations.gov,  enter  the  docket 
number  for  this  notice  (USCG— 2010- 
0316)  in  the  Search  box,  and  click  “Go.” 
Please  do  not  post  your  resume  on  this 
site.  During  the  vetting  process, 
applicants  may  be  asked  to  provide  date 
of  birth  and  social  security  number. 

Dated:  December  31.  2012. 

Paul  F.  Thomas, 

Captain,  U.S.  Coast  Guard,  Director  of 
Inspections  and  Compliance. 

(FR  Dor.  2013-00215  Filed  1-8-13,  8:45  ain| 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 


Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 0-4)01 2;  0MB  No. 
1660-0022] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 

Community  Rating  System  (CRS) 
Program — Application  Worksheets  and 
Commentary 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice;  correction. 

On  Tuesday,  November  27,  2012,  the 
Federal  Emergency  Management  Agency 
(FEMA)  published  a  notice  in  the 
Federal  Register  at  77  FR  70798 
notifying  the  public  that  it  was 
submitting  a  request  for  review  and 
approval  of  a  collection  of  information 
under  tbe  emergency  processing 
procedures  in  Office  of  Management 
and  Budget  (OMB)  regulation  5  GFR 
1320.13. 

In  that  notice,  FEMA  stated  that  it  was 
requesting  that  the  approval  authorize 
f’EMA  to  u.se  the  collection  through 
June  14,  2012.  The  correct  date  is  June 
14,  2013. 

Dated:  December  19,  2012. 

Loretta  A.  Cassatt, 

Executive  Officer,  Records  Management 
Division,  Mission  Support  Bureau.  Federal 
Emergency  Management  Agency,  Department 
of  Homeland  Security. 

[FR  Doc.  2013-00244  Filed  1-8-13:  8  45  ain| 
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RIN  1615-ZB17 

Extension  and  Redesignation  of  South 
Sudan  for  Temporary  Protected  Status 

agency:  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security. 
action:  Notice. 

SUMMARY:  This  Notice  announces  that 
the  Secretary  of  Homeland  Security 
(Secretary)  is  both  extending  the 
existing  designation  of  South  Sudan  for 
Temporary  Protected  Status  (TPS)  for  18 
months  from  May  3,  2013  through 
November  2,  2014,  and  redesignating 


South  Sudan  for  TPS  for  18  months, 
effective  May  3,  2013  through  November 
2,2014. 

The  extension  allows  currently 
eligible  TPS  beneficiaries  to  retain  TPS 
through  November  2,  2014.  The 
redesignation  of  .South  Sudan  allows 
additional  individuals  who  have  been 
continuously  residing  in  the  United 
.States  since  January  9,  2013,  to  obtain 
TP.S,  if  eligible.  The  Secretary  has 
determined  that  an  extension  and 
redesignation  are  warranted  because  the 
conditions  in  South  Sudan  that 
prompted  the  TPS  designation  not  only 
continue  to  be  met  but  have 
deteriorated.  There  continues  to  be  a 
substantial,  but  temporary,  disruption  of 
living  conditions  in  South  Sudan  based 
upon  ongoing  armed  conflict  and 
extraordinary  and  temporary  conditions 
in  that  countrv  that  prevent  South 
.Sudanese  who  now  have  TPS  from 
returning  in  .safety. 

This  Notice  also  sets  forth  procedures 
necessary  for  nationals  of  South  Sudan 
(or  aliens  having  no  nationality  who  last 
habitually  resided  in  South  Sudan)  to 
either:  (1)  Re-register  under  the 
extension  if  they  already  have  TP.S  and 
to  apply  for  renewal  of  their 
Employment  Authorization  Documents 
(EADs)  with  U.S.  Gitizenship  and 
Immigration  Services  (USGIS)  or  (2) 
submit  an  initial  registration  application 
under  the  redesignation  and  apply  for 
an  EAD. 

For  individuals  who  have  already 
been  granted  TPS  under  the  South 
.Sudan  de.signation,  the  60-day  re¬ 
registration  period  runs  from  January  9, 
2013  through  March  11,  2013.  USGIS 
will  i.ssue  new  EADs  with  a  November 
2,  2014  expiration  date  to  eligible  South 
Sudanese  TPS  beneficiaries  who  timely 
re-register  and  apply  for  EADs  under 
this  extension.  Under  the  redesignation, 
individuals  who  currently  do  not  have 
TPS  (or  an  initial  TPS  application 
ponding)  may  submit  an  initial  TPS 
application  during  the  180-day  initial 
registration  period  that  runs  from 
January  9,  2013  through  July  8,  2013.  In 
addition  to  demonstrating  continuous 
residence  in  the  United  States  since 
January  9,  2013,  initial  applicants  for 
TPS  under  this  redesignation  must 
demonstrate  that  they  have  been 
continuously  physically  present  in  the 
United  States  since  May  3,  2013,  the 
effective  date  of  the  redesignation  of 
South  Sudan,  before  U.SCIS  will  be  able 
to  grant  them  TPS. 

Some  individuals  who  are  TPS 
beneficiaries  under  the  current 
designation  of  Sudan  may  now  be 
nationals  of  South  Sudan,  and  may  now 
qualify  for  TPS  under  South  Sudan.  In 
addition  to  regular  procedures,  this 
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notice  sets  forth  special  procedures  for 
such  individuals  to  register  and  apply 
for  TPS  under  the  South  Sudan 
redesignation. 

OATES:  Extension  of  TPS:  The  18-month 
extension  of  the  TPS  designation  of 
South  Sudan  is  effective  May  3,  2013, 
and  will  remain  in  effect  through 
November  2,  2014.  The  60-day  re¬ 
registration  period  runs  from  January  9, 
2013  through  March  11,  2013. 

Redesignation  of  South  Sudan  for 
TPS:  The  redesignation  of  South  Sudan 
for  TPS  is  effective  May  3,  2013,  and 
will  remain  in  effect  through  November 
2,  2014,  a  period  of  18  months.  The  180- 
day  initial  registration  period  for  new 
applicants  under  the  South  Sudan  TPS 
redesignation  runs  from  January  9,  2013 
through  July  8,  2013. 

Further  Information 

•  For  further  information  on  TPS, 
including  guidance  on  the  application 
process  and  additional  information  on 
eligibility,  please  visit  the  USCIS  TPS 
Web  page  at  http://virww.uscis.gov/tps. 
You  can  find  specific  information  about 
this  extension  and  redesignation  of 
South  Sudan  for  TPS  by  selecting  “TPS 
Designated  Country;  South  Sudan”  from 
the  menu  on  the  left  of  the  TPS  Web 
page. 

•  You  can  also  contact  the  TPS 
Operations  Program  Manager  at  the 
Family  and  Status  Branch,  Service 
Center  Operations  Directorate,  U.S. 
Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security,  20 
Massachusetts  Avenue  NW., 
Washington,  DC  20529-2060;  or  by 
phone  at  (202)  272-1533  (this  is  not  a 
toll-free  number).  Note:  The  phone 
number  provided  here  is  solely  for 
questions  regarding  this  TPS  notice.  It  is 
not  for  individual  case  status  inquiries. 

•  Applicants  seeking  information 
about  the  status  of  their  individual  cases 
can  check  Case  Status  Online,  available 
at  the  USCIS  Web  site  at  http:// 
www.uscis.gov,  or  call  the  USCIS 
National  Customer  Service  Center  at 
800-375-5283  (TTY  800-767-1833). 
Service  is  available  in  English  and 
Spanish  only. 

•  Further  information  will  also  be 
available  at  local  USCIS  offices  upon 
publication  of  this  Notice. 

SUPPLEMENTARY  INFORMATION: 

Abbreviations  and  Terms  Used  in  This 
Document 

CPA — Comprehensive  Peace  Agreement 

DHS — Department  of  Homeland  Security 

DOS — Department  of  State 

EAD — Employment  Authorization  Document 

Government — U.S.  Government 

HRW — Human  Rights  Watch 

INA — Immigration  and  Nationality  Act 


(XIHA — UN  Office  for  the  Coordination  of 
Humanitarian  Affairs 

OSC. — U.S.  Department  of  Justice.  Office  of 
Special  Counsel  for  Immigration-Related 
Unfair  Employment  Practices 
SAP — Sudan  Armed  Forces 
Secretary — Secretary  of  Homeland  Security 
South  Sudan — Republic  of  South  Sudan 
SPLA — Sudan  People’s  Liberation  Army 
(South  Sudan’s  military) 

TPS — Temporary  Protected  Status 
UN — United  Nations 
UNHCR — UN  High  Commissioner  for 
Refugees 

USAID — U.S.  Agency  for  International 
Development 

USCIS — U.S.  Citizenship  and  Immigration 
Services 

What  is  Temporary  Protected  Status 
(TPS)? 

•  TPS  is  a  temporary  immigration 
status  granted  to  eligible  nationals  of  a 
country  designated  for  TPS  under  the 
Immigration  and  Nationality  Act  (INA), 
or  to  persons  without  nationality  who 
last  habitually  resided  in  the  designated 
country. 

•  During  the  TPS  designation  period, 
TPS  beneficiaries  are  eligible  to  remain 
in  the  United  States  and  may  obtain 
work  authorization,  so  long  as  they 
continue  to  meet  the  requirements  of 
TPS  status. 

•  TPS  beneficiaries  may  also  be 
granted  travel  authorization  as  a  matter 
of  discretion. 

•  The  granting  of  TPS  does  not  lead 
to  permanent  resident  status. 

•  When  the  Secretary  terminates  a 
country’s  TPS  designation,  beneficiaries 
return  to  the  same  immigration  status 
they  maintained  before  TPS  (unless  that 
status  has  since  expired  or  been 
terminated)  or  to  any  other  lawfully 
obtained  immigration  status  they 
received  while  registered  for  TPS. 

When  was  South  Sudan  designated  for 
TPS? 

On  October  13,  2011,  the  Secretary 
designated  South  Sudan  for  TPS, 
effective  November  3,  2011,  based  on  an 
ongoing  armed  conflict  and 
extraordinary  and  temporary  conditions 
within  that  country.  See  76  FR  63629; 
sections  244(b)(1)(A)  and  (C)  of  the  INA, 
8  U.S.C.  1254a(b)(l)(A)  and  (C).  This 
announcement  is  the  first  extension  and 
first  redesignation  of  TPS  for  South 
Sudan  since  the  designation  in  2011. 

What  authority  does  the  Secretary  of 
Homeland  Security  have  to  extend  the 
designation  of  South  Sudan  for  ITS? 

Section  244(b)(1)  of  the  INA,  8  U.S.C. 
1254a(b)(l),  authorizes  the  Secretary, 
after  consultation  with  appropriate 
Government  agencies,  to  designate  a 


foreign  state  (or  part  thereof)  for  TPS-’ 

The  Secretary  may  then  grant  TPS  to 
eligible  nationals  of  that  foreign  state  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  that  state).  See 
section  244(a)(1)(A)  of  the  INA,  8  U.S.C. 
1254a(a)(l)(A). 

At  least  60  days  before  the  expiration 
of  a  country’s  TPS  designation  or 
extension,  the  Secretary,  after 
consultation  with  appropriate 
Government  agencies,  must  review  the 
conditions  in  a  foreign  state  designated 
for  TPS  to  determine  whether  the 
conditions  for  the  TPS  designation 
continue  to  be  met.  See  section 
244(b)(3)(A)  of  the  INA,  8  U.S.C. 
1254a(b)(3)(A).  If  the  Secretary 
determines  that  a  foreign  state  continues 
to  meet  the  conditions  for  TPS 
designation,  the  designation  is  extended 
for  an  additional  6  months  (or  in  the 
Secretary’s  discretion  for  12  or  18 
months).  See  section  244(b)(3)(C)  of  the 
INA,  8  U.S.C.  1254a(b)(3)(C).  If  the 
Secretary  determines  that  the  foreign 
state  no  longer  meets  the  conditions  for 
TPS  designation,  the  Secretary  must 
terminate  the  designation.  See  section 
244(b)(3)(B)  of  the  INA,  8  U.S.C. 
12.54a(b)(3)(B). 

What  is  the  Secretary’s  authority  to 
redesignate  South  Sudan  for  TPS? 

In  addition  to  extending  an  existing 
TPS  designation,  the  Secretary,  after 
consultation  with  appropriate 
Government  agencies,  may  redesignate  a 
country  (or  part  thereof)  for  TPS.  See 
section  244(b)(1)  of  the  INA,  8  U.S.C. 
1254a(b)(l);  see  also  section 
244(c)(l)(A)(i)  of  the  INA,  8  U.S.C. 
1254a(c)(l)(A)(i)  (requiring  that  “the 
alien  has  been  continuously  physically 
present  since  the  effective  date  of  the 
most  recent  designation  of  the  state." 
(emphasis  added)).  This  is  one  of 
several  instances  in  which  the 
Secretary,  and  prior  to  the  establishment 
of  the  Department  of  Homeland  Security 
(DHS)  the  Attorney  General,  have 
simultaneously  extended  a  country’s 
TPS  designation  and  redesignated  the 
country  for  TPS.  See,  e.g.,  77  FR  25723 
(May  1.  2012)  (extension  and 
redesignation  for  Somalia);  76  FR  29000 
(May  19,  2011)  (extension  and 
redesignation  for  Haiti);  62  FR  16608 
(Apr.  7,  1997)  (extension  and 
redesignation  for  Liberia). 


'  As  of  March  1,  2003,  in  accordance  with  .section 
I.Sl?  of  title  XV  of  the  ffomeland  .Security  Act  of 
2002  (USA),  Public  Uw  107-296. 116  Stat.  2135. 
any  reference  to  the  Attorney  Cieneral  in  a  provision 
of  the  INA  describing  functions  transferred  from  the 
Department  of  justice  to  the  Department  of 
Homeland  .Security  “.shall  be  deemed  to  refer  to  the 
.Secretary"  of  Homeland  Security.  See  6  U.S.C.  557 
(codifying  H.SA.  tit.  XV.  sec.  1517), 
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When  the  Secretary  designates  or 
redesignates  a  country  for  TPS,  she  also 
has  the  discretion  to  establish  the  date 
from  which  TPS  applicants  must 
demonstrate  that  they  hav(!  been 
“continuously  residjingl”  in  the  United 
States.  See  section  244(c)(l)(A)(ii)  of  the 
INA,  «  U.S.C.S  1254a(c)(l)(A)(ii).  This 
discretion  permits  the  Secretary  to  tailor 
the  “continuous  residence"  date  to  offer 
TP.S  to  the  group  of  eligible  individuals 
that  the  Secretary  deems  appropriate. 

The  Secretary  has  determined  that  the 
“continuous  residence”  date  for 
applicants  for  TPS  under  the 
redesignation  of  .South  .Sudan  shall  be 
January  9,  2013.  Initial  applicants  for 
TPS  under  this  redesignation  must  also 
show  they  have  been  “continuously 
physically  present”  in  the  United  Statiss 
since  May  3,  2013,  which  is  the  effective 
date  of  the  Secretary’s  redesignation  of 
.South  Sudan.  See  section  244{c)(l)(A)(i) 
of  the  INA,  8  U.S.C.  12.54a(c)(l)(A)(i). 

For  each  initial  TP.S  application  filed 
under  the  redesignation,  the  final 
determination  whether  the  applicant 
has  met  the  “Continuous  physical 
presence”  requirement  cannot  be  made 
until  May  3,  2013.  USCIS,  however,  will 
issue  EADs,  as  appropriate,  during  the 
registration  period  in  accordance  with  8 
CFR  244.5(b). 

Why  is  the  Secretary  extending  the  TPS 
designation  for  South  Sudan  and 
simultaneously  redesignating  South 
Sudan  for  TPS  through  November  2, 
2014? 

Over  the  pa.st  year,  DHS  and  the 
Department  of  State  (DOS)  have 
continued  to  review  conditions  in  South 
Sudan.  Based  on  this  review  and  after 
consulting  with  DOS,  the  .Secretary  has 
determined  that  an  18-month  extension 
is  warranted  because  the  armed  conflict 
is  ongoing  and  the  extraordinary  and 
temporary  conditions  that  prompted  the 
November  3,  2011  designation  persist. 
The  Secretary  has  further  determined 
that  the  conditions  in  South  Sudan, 
which  have  deteriorated,  support 
redesignating  South  Sudan  for  TP.S  and 
changing  the  “continuous  residence” 
and  “continuous  physical  presence” 
dates  so  as  to  continue  affording  TPS 
protection  to  the  fewer  than  10  .South 
Sudanese  nationals  who  arrived  in  the 
United  States  before  October  7,  2004 
and  registered  under  the  initial 
designation  and  to  extend  TP.S 
protection  to  eligible  South  Sudanese 
nationals  who  arrived  between  October 
7,  2004  and  January  9,  2013. 

Ongoing  armed  conflict  throughout 
much  of  .South  Sudan  caused  continued 
insecurity  and  led  to  continued  internal 
displacement  and  refugee  flight  into 
neighboring  countries,  even  as  South 


.Sudane.se  return  to  .South  Sudan  en 
masse.  Violence  and  ensuing  population 
displacement,  along  with  environmental 
and  economic  factors,  have  created  one 
of  the  worst  humanitarian  crises  in  the 
world.  Efforts  by  the  international 
community  to  get  aid  to  the  civilian 
population  continue  to  be  severely 
compromised  by  weather-related 
factors,  poor  infrastructure,  and  threats 
to  the  .safety  of  aid  workers. 

The  signing  of  the  (kmiprehensive 
Peace  Agreement  ((TA)  in  January  2005 
put  an  end  to  more  than  two  decades  of 
civil  war  in  .Sudan.  There  was 
significant  progre.ss  towards  fulfilling 
the  mandates  of  the  CPA,  such  as  the 
creation  of  South  Sudan  on  July  9,  2011. 
However,  unre.solved  (IPA  issues 
created  political  tensions  that  led  to 
military  confrontations  along  the  .Sudan- 
South  .Sudan  border  (specifically  the 
transitional  areas  of  Abyei,  Blue  Nile 
State,  and  Southern  Kordofan).  Since 
May  2011  and  continuing  in  2012, 
sporadic  violent  conflicts  involving  the 
.Sudan  Armed  Forces  (.SAF)  and  South 
.Sudan’s  military — Sudan  People’s 
Liberation  Army  (.SPLA) — have  led  to 
loss  of  civilian  life  and  mass 
displacement. 

As  part  of  the  CPA,  the  contestcid 
territory  of  Abyei  was  to  be  jointly 
administered  until  local  residents 
determined  whether  they  would  join 
Sudan  or  the  .South  Sudan,  but  the 
referendum  has  yet  to  be  held.  In  the 
months  leading  up  to  South  Sudan’s 
independence,  both  the  Sudanese  and 
the  South  Sudanese  armies  reinforced 
their  positions  near  Abyei.  On  May  19, 
2011,  in  a  move  condemned  by  the 
United  Nations  (UN)  as  a  breach  of  the 
2005  CPA,  SAF  and  Sudanese  police 
attacked  and  took  control  of  Abyei.  The 
UN  News  Service  reported  that  as  a 
result  of  the  conflict,  more  than  110,000 
people  were  displaced  into  Agok  and 
South  Sudan.  On  June  20,  2011,  Sudan 
and  South  Sudan  reached  an  agreement 
on  temporary  administration  measures 
and  demilitarization  of  the  area. 
Although  the  SAF  and  the  majority  of 
the  Sudanese  Police  had  withdrawn 
from  the  area  by  June  2012,  the  UN 
reported  that  as  of  July  2012,  the 
majority  of  those  who  fled  the  fighting 
in  2011  remained  displaced  in  and 
outside  the  Abyei  area  because  of  the 
lack  of  a  civilian  Abyei  administration, 
the  continued  presence  of  armed  forces, 
and  the  presence  of  landmines. 

In  June  2011,  fighting  between  the 
SAF  and  the  SPLA  erupted  in  Kadugli, 
the  capital  of  .Southern  Kordofan.  On 
June  25,  2011,  the  UN  Office  for  the 
Coordination  of  Humanitarian  Affairs 
(OCHA)  reported  that  .Sudane.se 
government  forces  conducted  airstrikes 


and  artillery  .shelling  in  the  eastern  and 
.southern  parts  of  the  Nuba  Mountains  in 
.Southern  Kordofan.  Hostilities 
increa.sed  in  April  2012,  when  South 
.Sudanese  forces  captured  the  disputed 
oilfield  of  Heglig. 

In  September  2011,  a  new  battle  zone 
erupted  in  Blue  Nile  .State.  Human 
Rights  Watch  (HRW)  interviewed 
witnesses  who  “described 
indi.scriminate  bombings  in  civilian 
areas,  killings,  and  other  .serious  abuses 
by  Sudanese  armed  forces  since  armed 
conflict  broke  out  there.”  Ground 
fighting  and  aerial  bombing  of  Sudan’s 
.Southern  Kordofan  and  Blue  Nile  states 
by  the  SAF  have  killed  hundreds  of 
civilians  and  forced  thousands  to  flee 
acro.ss  the  international  border  into 
crowded  refugee  camps  in  Unity  and 
Upper  Nile  states  in  South  .Sudan. 

South  Sudan’s  human  rights  rerxjrd  is 
poor  and  includes  in.stances  of 
extrajudicial  killings,  di.sappearances, 
arbitrary  arrest  and  detention,  forced 
population  movements,  rape,  and  forced 
con.scription  of  children.  Rebel  groups 
are  also  responsible  for  serious  abuses. 
Violence  related  to  inter-tribal  cla.shes 
and  sporadic  conflict  related  to  irregular 
armed  groups  within  South  Sudan 
continued  to  threaten  stability  and 
negatively  impact  the  civilian 
population.  HRW  noted  that  “both  the 
government  and  the  UN  peacekeepers 
fiave  been  unable. to  protect  civilians 
and  prevent  these  often  predictable 
outbreaks  of  violence.”  DOS  reported 
that  since  the  beginning  of  2012,  over 
12,000  South  Sudanese  refugees  fled  to 
neighboring  countries.  Inter-communal 
violence  remains  a  serious  problem, 
involving  large-.scale  and  armed  violent 
attacks  among  neighboring  communities 
and  groups.  The  South  Sudanese 
Government  does  not  have  the 
capability  to  secure  much  of  its  own 
territory,  and  relies  on  the  UN  Mission 
in  South  Sudan  to  provide  protection  of 
civilians  in  critical  situations. 

.South  Sudan  is  already  considered 
one  of  the  poorest,  least-developed 
places  in  the  world,  and  the  ongoing 
humanitarian  crisis  has  left  much  of 
South  Sudan’s  population  of  8  million 
in  need  of  humanitarian  assistance.  The 
more  than  620,000  South  Sudanese 
returning  from  Sudan  since  October 
2010  continue  to  strain  limited 
resourt:es,  and  high  levels  of 
humanitarian  needs  are  reported  in 
areas  that  have  a  high  concentration  of 
returnees.  In  January  2012,  the  Office  of 
the  UN  High  Commissioner  for  Refugees 
(UNHCR)  reported  that  over  550,000 
people  had  been  internally  displaced  in 
South  Sudan.  OCHA  further  reported 
that  there  were  over  160,000  new 
internally  displaced  people  between 
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January  and  mid-July  2012. 

Furthermore,  the  UNHCR  reported  that 
a.s  of  July  2012,  there  were  over  200,000 
refugees  living  in  South  Sudan  (around 
170,000  were  from  Sudan),  stretching 
existing  humanitarian  capabilities.  The 
Government  of  South  Sudan  lacks  the 
capacity  and  resourt;es  to  meet  the  basic 
needs  of  the  majority  of  its  own  citizens 
and  refugees  from  neighboring 
countries. 

OCHA  estimated  in  July  2012  that 
more  than  half  of  South  Sudan’s  8 
million  population  is  at  risk  of  food 
insecurity.  DOS  reported  that  an 
e.stimated  2.9  million  people  currently 
require  food  assistance.  Significant  areas 
of  South  Sudan  are  experiencing 
drought  conditions,  which  is 
exacerbating  the  situation,  pushing  food 
deficits  higher.  The  food  shortages,  the 
arrival  of  returnees  and  refugees, 
insecurity,  and  ongoing  conflict  have 
impaired  the  delivery  of  basic  health 
services  to  large  portions  of  the  South 
Sudanese  population. 

There  are  multiple  factors  impeding 
delivery  of  humanitarian  aid.  Although 
the  Government  of  South  Sudan  made 
some  positive  efforts  to  reduce 
interference  in  humanitarian  operations, 
USAID  reported  that  “jiln-security, 
landmines,  and  transportation  and 
communication  challenges  due  to 
limited  infrastructure  restrict 
humanitarian  activities  across  South 
Sudan.”  It  is  e.stimated  that  therti^ire 
fewer  than  100  km  of  paved  roads  in 
South  Sudan  and  the  accessibility  of 
those  roads  is  compromised  during  the 
rainy  sea.son. 

Based  upon  this  review  and  after 
consultation  with  appropriate 
Government  agencies,  the  Secretary 
finds  that: 

•  The  conditions  that  prompted  the 
November  3,  2011  designation  of  South 
Sudan  for  TPS  continue  to  be  met.  See 
sections  244(b)(3)(A)  and  (C)  of  the  INA, 
8  U.S.G.  1254a(b)(3)(A)  and  (G). 

•  There  continues  to  be  an  armed 
conflict  in  South  Sudan  and,  due  to 
such  conflict,  requiring  the  return  of 
South  Sudanese  nationals  to  South 
Sudan  would  pose  a  serious  threat  to 
their  personal  safety.  .See  section 
244(b)(1)(A)  of  the  INA.  8  U.S.G. 
1254a(b)(l)(A). 

•  There  continue  to  be  extraordinary 
and  temporary  conditions  in  South 
Sudan  that  prevent  South  Sudanese 
nationals  from  returning  to  .South  Sudan 
in  safety.  .See  .section  244(b)(1)(G)  of  the 
INA.  8  U.S.G.  1254a(b)(l)(G). 

•  It  is  not  contrary  to  the  national 
interest  of  the  United  States  to  permit 
.South  Sudanese  (and  persons  who  have 
no  nationality  who  last  habitually 
resided  in  South  Sudan)  who  meet  the 


eligibility  requirements  of  TPS  to 
remain  in  the  United  States  temporarily. 
.See  section  244(b)(1)(C)  of  the  INA,  8 
U.S.G.  1254a(b)(l)(G). 

•  The  designation  of  .South  .Sudan  for 
TP.S  should  be  extended  for  an 
additional  18-month  period  from  May  3, 
2013  through  November  2,  2014.  .See 
section  244(b)(3)(G)  of  the  INA,  8  U..S.Ci. 
12.54a(b)(3)(C). 

•  Based  on  current  country 
conditions.  South  Sudan  should  be 
simultaneously  redesignated  for  TP.S 
effective  May  3,  2013  through  November 
2,  2014.  See  sections  244(b)(1)(A), 
(b)(1)(G)  and  (b)(2)  of  the  INA;  8  U.S.G.S 
12.S4a(b)(l)(A).  (b)(1)(G)  and  (b)(2). 

•  TPS  applicants  must  demonstrate 
that  they  have  continuously  resided  in 
the  United  States  since  January  9,  2013. 

•  The  date  by  which  TPS  applicants 
must  demonstrate  that  they  have  been 
continuously  physically  present  in  the 
Unit(;d  States  is  May  3.  2013,  the 
effective  date  of  the  redesignation  of 
South  Sudan  for  TP.S. 

•  There  are  fewer  than  10  current 
South  Sudanese  ITS  beneficiaries  who 
are  expected  to  be  eligible  to  re-register 
for  TPS  under  the  extension.  DH.S 
recognizes  that  some  individuals  who 
registered  under  the  designation  of 
.Sudan  may  be  eligible  for  TPS  under  the 
redesignation  of  South  Sudan  and  may 
choose  to  apply  as  such.  They  w'ill  be 
granted  TPS  under  the  South  Sudan 
redesignation  if  they  pre.sent  satisfactory 
evidence  of  South  Sudanese  nationality 
and  are  otherwise  eligible. 

•  It  is  estimated  that  fewer  than  4,000 
additional  individuals  may  be  eligible 
for  TPS  under  the  combined 
redesignations  of  South  Sudan  and 
Sudan.  With  the  creation  of  South 
Sudan  having  just  occurred  July  9,  2011, 
it  is  difficult  to  breakdowm  this  estimate 
between  tbe  two  countries.  This 
population  includes  potentially  eligible 
South  Sudane.se  and  Sudanese  w’ho  are 
in  a  lawful  nonimmigrant  .status  or  who 
have  no  other  status. 

Notice  of  Extension  of  the  TPS 
Designation  of  South  Sudan  and 
Redesignation  of  South  Sudan  for  TPS 

By  the  authority  vested  in  me  as 
Secretary  under  section  244  of  the  INA, 
8  U..S.G.  1254a,  I  have  determined,  after 
consultation  with  the  appropriate 
Government  agencies,  that  the 
conditions  that  prompted  the  2011 
designation  of  South  .Sudan  for  TPS  not 
only  continue  to  be  met  but  have 
deteriorated.  See  section  244(b)(3)(A)  of 
the  INA,  8  U.S.G.  1254a(b)(3)(A).  On  the 
basis  of  this  determination,  I  am 
simultaneously  extending  the  existing 
TP.S  designation  of  South  Sudan  for  18 
months  from  May  3,  2013  through 


November  2,  2014,  and  redesignating 
South  Sudan  for  TP.S  for  18  months 
from  May  3,  2013  through  November  2. 
2014.  See  .sections  244(b)(1)(A),  (b)(1)(G) 
and  (b)(2)  of  the  INA;  8  U.S.G. 
1254a(b)(l)(A),  (b)(1)(G)  and  (b)(2).  1 
have  also  determined  that  eligible 
individuals  must  demon.strate  that  they 
have  continuously  resided  in  the  United 
.States  since  January  9.  2013.  .See  section 
244(c)(l)(A)(ii)  of  the  INA,  8  U.S.G. 
1254a(c)(l)(A)(ii). 

Janet  Napolitano, 

Secretary'. 

Required  Application  Forms  and 
Application  Fees  To  Register  or  Re¬ 
register  for  TPS 

To  register  or  re-register  for  TPS  for 
.South  .Sudan,  an  applicant  must  submit 
each  of  the  following  tw'o  applications: 

1.  Application  for  Temporary 
Protected  Status  (Form  1-821). 

•  If  you  are  filing  an  initial 
application,  you  must  pay  the  fee  for  the 
Application  for  Temporary  Protected 
.Status  (Form  1-821).  See  8  GFR 
244.2(f)(1)  and  244. B  and  information  on 
initial  filing  on  the  U.SGIS  TPS  Web 
page  at  http://www.uscis.gov/tps. 

•  If  you  are  filing  a  re-registration, 
you  do  not  need  to  pay  the  fee  for  the 
Applit:ation  for  Temporary  Protected 
.Status  (Form  1-821).  See  8  GFR  244.17; 

•  If  you  are  currently  a  TP.S 
beneficiary  under  the  .Sudan  TPS 
designation  (or  you  have  a  pending  TPS 
.Sudan  initial  application)  and  are  now 
filing  an  initial  application  for  the  .South 
Sudan  designation,  you  do  not  need  to 
pay  the  fee  for  the  Application  for 
Temporary  Protected  .Status  (Form  I- 
821).  But  you  do  need  to  provide  either 
a  copy  of  (1)  A  Sudan  TPS  Approval 
Notice  (Form  1-797)  showing  you  are 
currently  a  Sudan  TP.S  beneficiary,  (2) 
an  FAD  showing  that  you  are  currently 

a  .Sudan  TPS  btmeficiary,  or  (3)  a  rec;eipt 
notice  for  an  Application  for  Temporary 
Protected  .Status  (Form  1-821)  if  you 
have  a  pending  TP.S  Sudan  initial 
application;  and 

2.  Application  for  Employment 
Authorization  (Form  I-7B5). 

•  If  you  are  applying  for  initial 
registration  and  want  an  EAD,  you  must 
pay  the  fee  for  the  Application  for 
Emjiloyment  Authorization  (Form  1- 
7B5)  only  if  you  are  age  14  through  65. 
No  fee  for  the  Application  for 
Employment  Autlutrization  (Form  1- 
765)  is  required  if  you  are  under  the  age 
of  14  or  66  and  older  and  applying  for 
initial  registration. 

•  If  you  are  applying  for  re¬ 
registration,  you  must  pay  the  fee  for  the 
Application  for  Employment 
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Authorization  (Form  I-76.'i)  only  if  you 
want  an  FAD. 

•  You  do  not  pay  the  fee  for  the 
Application  for  Employment 
Authorization  (Form  1-76.5)  if  you  are 
not  requesting  an  EAD,  regardless  of 
whether  you  are  applying  for  initial 
registration  or  re-registration. 

•  If  you  have  a  pendilig  Application 
for  Employment  Authorization  (F'orm  1- 
765)  that  you  previously  submitted  with 
your  request  for  .Sudan  TPS  and  you 
have  not  yet  received  your  El  AD  under 
Sudan  TPS,  then  you  do  not  need  to 
repay  the  Application  for  Employment 
Authorization  (E’orm  1-765)  fee.  But  you 
mu.st  submit  a  copy  of  your  receipt 
notice  for  tbe  Application  for 
Employment  Authorization  (Imrrn  1- 
765)  related  to  .Sudan  TP.S  (or  your  fee 
waiver  grant  notice)  with  your  new 
application.  Your  fee  (or  fee  waiver 
grant)  will  be  applied  to  your 
application  for  an  EAD  under  the  South 
.Sudan  TP.S  designation,  if  your  Sudan 
TP.S  EAD  has  not  been  mailed  to  you 
yet. 

You  must  submit  both  completed 
application  forms  together.  If  you  are 
unable  to  pay  for  the  application  and/ 
or  biometrir:s  fee,  you  may  apply  for  a 
fee  wajver  by  completing  a  Request  for 
Fee  Waiver  (Form  1-912)  or  submitting 
a  personal  letter  requesting  a  fee  waiver, 
and  by  providing  satisfactory  supporting 
documentation.  For  more  information 
on  the  application  forms  and  fees  for 
TPS,  please  visit  the  IJ.SCIS  TPS  Web 
page  at  hit f)://www. uscis.gov/tps.  F’ees 
for  the  Application  for  Temporary 
Protected  .Status  (Form  1-821),  the 
Application  for  Employment 
Authorization  (Form  1-765),  and 
biometric  .services  are  also  described  in 
8CFR  103.7(b)(l)(i). 

Biometric  Services  Fee 

Biometrics  (such  as  fingerprints)  are 
required  for  all  applicants  14  years  of 


age  or  older.  Those  applicants  must 
submit  a  biometric  services  fee.  As 
previously  stated,  if  you  are  unable  to 
pay  for  the  biometric  services  fee,  you 
may  apply  for  a  fee  waiver  by 
completing  a  Request  for  Fee  Waiver 
(Form  1-912)  or  by  submitting  a 
personal  letter  requesting  a  fee  waiver, 
and  providing  satisfactory  supporting 
documentation.  E^or  more  information 
on  the  biometric  services  fee,  please 
visit  the  LISCIS  Web  site  at  http:// 
www.uscis.gov.  If  necessary,  you  may  be 
required  to  visit  an  Application  .Support 
Center  to  have  your  biometrics 
captured. 

Refiling  an  Initial  TPS  Application 
After  Receiving  a  Denial  of  a  E'ee 
Waiver  Request 

If  you  request  a  fee  waiver  when  filing 
your  initial  TPS  application  package 
and  your  reque.st  is  denied,  you  may 
refile  your  application  packet  before  the 
initial  filing  deadline  of  July  8,  2013.  If 
you  submit  your  application  with  a  fee 
waiver  reque.st  before  that  deatllinn,  but 
you  receive  a  fee  waiver  denial  and 
there  are  fewer  than  45  days  before  the 
filing  deadline  (or  the  deadline  has 
pa.s.sed),  you  may  still  refile  your 
application  within  the  45-day  period 
after  the  date  on  the  USCKS  fee  waiver 
denial  notice.  Your  application  will  not 
be  rejected  even  if  the  filing  deadline 
has  pas.sed,  provided  it  is  mailed  within 
those  45  days  and  all  other  required 
information  for  the  application  is 
included.  Note:  If  you  wish,  you  may 
also  wait  to  njque.st  an  EAD  and  pay  the 
Application  for  Employment 
Authorization  (E’orm  1-765)  fee  after 
IJ.SCIS  grants  you  TPS,  if  you  are  found 
eligible.  If  you  cfioose  to  do  this,  you 
would  still  need  to  file  the  Application 
for  Employment  Authorization  (Form  I- 
765)  without  fee  and  without  requesting 
an  EAD  with  the  Application  for 

Table  l— Mailing  Addresses 


Temporary  Protected  Status  (Form  I- 
821). 

Refiling  a  Re-Registration  TPS 
Application  After  Receiving  a  Denial  of 
a  E'ee  Waiver  Request 

IJ.SCIS  urges  all  re-regi.stering 
applicants  to  file  as  .soon  as  po.ssible 
within  the  60-day  re-registration  period 
so  that  USCLS  can  process  the 
applications  and  issue  EADs  promptly. 
Filing  early  will  also  allow  those 
applicants  who  may  receive  denials  of 
their  fee  waiver  requests  to  have  time  to 
refile  their  applications  before  the  re¬ 
registration  deadline.  If,  how'ever,  an 
applicant  receives  a  denial  of  his  or  her 
fee  waiver  request  and  is  unable  to  refile 
by  the  re-registration  deadline,  the 
applicant  may  still  refile  his  or  her 
application.  This  situation  will  be 
reviewed  under  good  cause  for  late  re¬ 
registration.  However,  applicants  are 
urged  to  refile  within  45  days  of  the  date 
on  their  USCIS  fee  waiver  denial  notice, 
if  at  all  possible.  See  section  244(c)(3)(C) 
of  the  INA;  8  IJ.S.C.  1254a(c)(3)(C);  8 
CFR  244.17(c).  For  more  information  on 
good  cause  for  late  re-registration,  visit 
the  U.SCKS  TPS  Web  page  at  http:// 
www.uscis.gov/tps.  Note:  As  previously 
stated,  although  a  re-regi.stering  TP.S 
beneficiary  age  14  and  older  must  pay 
the  biometric  services  fee  (but  not  tbe 
initial  TP.S  application  fee)  when  filing 
a  TPS  r(#registration  application,  the 
applicant  may  decide  to  wait  to  request 
an  EAD,  and  therefore  not  pay  the 
Application  for  Employment 
Authorization  (Form  1-765)  fee  until 
after  IJ.SCIS  has  approved  the 
individual’s  TPS  re-registration,  if  he  or 
she  is  eligible. 

Mailing  Information 

Mail  your  application  for  TP.S  to  the 
proper  addre.ss  in  Table  1. 


If .  .  . 

Mail  to  .  .  . 

You  are  applying  through  the  U.S.  Postal  Service  . 

You  are  using  a  non-U.S.  Postal  Service  delivery  service  . 

USCIS,  P.O.  Box  6943,  Chicago,  IL  60680-6943. 

USCtS,  Attn:  TPS  South  Sudan,  131  S.  Dearborn  3rd  Floor,  Chicago, 
IL  60603-5517. 

If  you  were  granted  TPS  by  an 
Immigration  Judge  (IJ)  or  the  Board  of 
Immigration  Appeals  (BIA),  and  you 
wish  to  request  an  EAD  or  are  re¬ 
registering  for  the  first  time  following  a 
grant  of  TPS  by  the  I)  or  BIA,  plea.se 
mail  your  application  to  the  appropriate 
address  in  Table  1  above.  Upon 
receiving  a  Receipt  Notice  from  USCl.S, 
please  .send  an  email  to 


TPSijgrant.vsc@uscis.dhs.gov  with  the 
ref;eipt  number  and  state  that  you 
submitted  a  re-registration  and/or 
request  for  an  EAD  based  on  an  IJ/BIA 
grant  of  TPS.  You  can  find  detailed 
information  on  what  further  information 
you  need  to  email  and  the  email 
addresses  on  the  USCl.S  TP.S  Web  page 
at  http://www.uscis.gov/tps. 


EJ-Filing 

You  cannot  electronically  file  your 
application  when  re-registering  or 
applying  for  initial  registratibn  for 
.South  Sudan  TPS.  Please  mail  your 
application  to  the  mailing  address  listed 
in  Table  1  above. 
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Kmployment  Aulhurization  Document 
(EAD) 

May  I  request  an  interim  EAD  at  my 
local  USCIS  office? 

No.  USCiS  will  not  is.sue  intorini 
EADs  to  TPS  applicants  and  re- 
njgistrant.s  at  local  offices. 

Will  my  current  EAD,  which  is  set  to 
expire  on  Mav  2,  2013,  he  automatically 
extended  for  6  months? 

No.  This  notice  does  not 
autinnatically  extend  previously  issued 
EAUs.  DHS  has  announced  the 
extension  of  the  TPS  designation  of 
South  Sudan  and  established  the  re¬ 
registration  period  at  an  early  date  to 
allow  sufficient  time  for  USCIS  to 
process  EAD  requests  {)rior  to  the  May 
2.  201.1  expiration  date.  You  must  apply 
during  the  60-day  re-registration  period. 
Failure  to  apply  for  TP.S  during  the  re¬ 
registration  period  without  good  cause 
may  result  in  gaps  in  work 
authorization.  UHS  strongly  encourages 
you  to  apply  as  early  as  possible  within 
the  re-registration  period. 

When  hired,  what  documentation  may  I 
show  to  my  employer  as  proof  of 
employment  authorization  and  identity 
when  completing  Employment 
Eligibility  Verification  (Form  1-91? 

You  can  find  a  list  of  acceptable 
document  choices  on  the  “Lists  of 
Acceptable  Documents”  for 
Employment  Eligibility  Verification 
(Form  1-9).  You  can  find  additional 
detailed  information  on  the  USCIS  1-9 
Central  Web  page  at  http:// 

H'WM'. uscis.gov/l-9Centrai.  Em ployers 
are  required  to  verify  the  identity  and 
employment  authorization  of  all  new 
employees  by  using  Employment 
Eligibility  Verification  (Form  1-9). 
Within  3  days  of  hire,  an  employee  must 
pre.sent  proof  of  identity  and 
employment  authorization  to  his  or  her 
employer. 

You  may  present  any  document  from 
Li.st  A  (reflecting  both  your  identity  and 
employment  authorization),  or  one 
document  from  Li.st  11  (reflecting 
identity)  together  with  one  document 
from  List  C  (reflecting  employment 
authorization).  An  EAD  is  an  acceptable 
document  under  “List  A.”  Employers 
may  not  reject  a  document  based  upon 
a  future  expiration  date. 

What  documentation  may  I  show  my 
■  employer  if  I  am  already  employed  but 
my  current  TPS-related  EAD  is  set  to 
expire? 

You  must  pre.sent  any  document  from 
List  A  or  any  document  from  List  C  on 
Employment  Eligibility  Verification 
(Form  1-9)  to  reverify  employment 


authorization.  Your  employer  is 
required  to  reverify  on  Employment 
Eligibility  Verification  (Form  1-9)  the 
employment  authorization  of  current 
employees  upon  the  expiration  of  a 
TP.S-related  EAD.  Your  employer  should 
use  either  Section  3  of  the  Form  1-9 
originally  completed  for  the  employee 
or,  if  this  .section  has  already  been 
completed  or  if  the  version  of  Form  1- 
9  is  no  longer  valid,  in  Section  3  of  a 
new  Form  1-9  using  the  most  current 
version.  Note  that  your  employer  may 
not  specify  which  List  A  or  List  C 
document  employees  must  pnjsent. 

US(]1S  anticipates  that  it  will  be  able 
to  process  and  issue  new  EADs  for 
existing  TPS  South  Sudan  beneficiaries 
before  their  current  EADs  expire  on  May 
2.  2013.  However,  re-registering 
beneficiaries  are  encouraged  to  file  as 
early  as  possible  within  the  OO-day  re¬ 
registration  period  to  help  ensure  that 
they  receive  their  EADs  promptly. 

Can  my  employer  require  that  I  produce 
any  other  documentation  to  prove  my 
status,  such  as  proof  of  my  South 
Sudanese  citizenship? 

No.  When  completing  Employment 
Eligibility  Verification  (Form  1-9), 
including  reverifying  employment 
authorization,  employers  must  accejjt 
any  documentation  that  appears  on  the 
“Lists  of  Acceptable  Documents”  for 
Employment  Eligibility  Verification 
(Form  1-9)  and  that  reasonablv  appears 
to  be  genuine  and  that  relates  to  you. 
Employers  may  not  request 
documentation  that  does  not  appear  on 
the  “Lists  of  At:ceptable  Documents.” 
Therefore,  employers  may  not  request 
proof  of  .South  .Sudanese  citizenship 
when  completing  Employment 
Eligibility  Verification  (Form  1-9)  for 
new  hires  or  reverifying  the 
employment  authorization  of  current 
employees.  If  pre.sented  with  EADs  that 
are  unoxpinid  on  their  face,  employers 
should  accept  such  EADs  as  valid  List 
A  documents  .so  long  as  the  EADs 
reasonably  appear  to  be  genuine  and  to 
relate  to  the  employee.  .S(‘e  b(;low  for 
important  information  about  your  rights 
if  your  employer  rejects  lawful 
documentation,  requires  additional 
documentation,  or  otherwise 
discriminates  against  you  based  on  your 
citizenship  or  immigration  status,  or 
your  national  origin. 

Note  to  All  Employers 

Employers  are  reminded  that  the  laws 
requiring  proper  employment  eligibility 
verification  and  prohibiting  unfair 
immigration-related  employment 
practic.es  remain  in  full  force.  This 
notice  does  not  supersede  or  in  any  way 
limit  applic:ahle  employment 


v(irific:ation  rultis  and  policy  guidance, 
including  those  rules  setting  forth 
niverifit;ati<jn  rciquirements.  For  general 
questions  about  the  employment 
eligibility  verificatiem  process, 
emjiloyers  may  call  the  U.SCLS  Form  1- 
9  Customer  .Support  at  888-464-4218 
CrDD  for  the  hciaring  impaired  is  at  877- 
87.‘i-()028).  For  c}U(!Stions  about  avoiding 
discrimination  during  the  employment 
eligibility  verification  process, 
employers  may  also  call  the  Department 
of  Justice,  Office  of  Special  Counsel  for 
Immigration-Relatfcd  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  8n0-2.'j.S-81.5.'i  (TDD  for  the 
hearing  impaired  is  at  8(K)-237-2.'jl.'i), 
which  offers  language  interprcctation  in 
numerous  language's. 


Note  to  Employees 

For  genc?ral  cpiestions  about  tbe 
employment  eligibility  verification 
process,  cunployees  may  call  the  U.SCIS 
National  Customer  Service  Center  at 
8f)()-37.'i-5283  (TDD  for  the  hcuiring 
impaired  is  at  800-767-1833);  e;alls  are 
accepted  in  English  and  .Spanish. 
Employees  or  applicants  may  also  c;all 
the  (J.SC  Worker  Information  Hotline  at 
800-2.5.S-7688  (TDD  for  the  hearing 
impaired  is  at  1-800-237-2.515)  for 
information  regarding  employment 
discrimination  based  upon  citizenship, 
immigration  .status,  or  national  origin,  or 
for  information  regarding  discrimination 
related  to  Employment  Eligibility 
Verification  (Form  1-9)  and  E-Verify. 

The  O.SC  Worker  Information  Hotline 
provides  language  interpretation  in 
numerous  languages.  In  order  to  comply 
with  the  law,  employers  must  accept 
any  document  or  combination  of 
documents  acceptable  for  Employment 
Eligibility  Verification  (Form  1-9) 
completion  if  the  documentation 
reasonably  appears  to  be  genuine  and  to 
relate  to  the  employee.  Employers  may 
not  require  extra  or  additional 
documentation  beyond  what  is  required 
for  Employment  Eligibility  Verification 
(Form  1-9)  completion.  Further, 
employers  participating  in  E-verify  who 
receive  an  E-verify  initial  mismatch 
(“tentative  nonconfirmation”  or  “TNC”) 
on  employees  must  inform  employees  of 
the  mismatch  and  give  such  employees 
an  opportunity  to  challenge  the 
mismatch.  Employers  are  prohibited 
from  taking  adverse  ac:tion  against  such 
employees  based  on  the  initial 
mismatch  unless  and  until  E-Verify 
returns  a  final  nonconfirmation.  For 
example,  employers  must  allow 
employees  challenging  their  mismatches 
to  continue  to  work  w'ithout  any  delay 
in  start  date  or  training  and  without  any 
change  in  hours  or  pay,  w'hile  the  final 
E-Verify  determination  remains 
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pending.  Additional  information  is 
available  on  the  O.SC  Web  site  at  hltp:// 
WH'w.justice.gov/cri/nhout/osc  and  the 
IJSCI.S  Web  site  at  http://www.dhs.gov/ 
E-varify. 

Note  Regarding  Federal,  State,  and 
Local  Government  Agencies  (Such  as 
Departments  of  Motor  Vehicles) 

While  Federal  government  agencies 
must  follow  the  guidelines  laid  out  by 
the  F’ederal  government,  slate  and  local 
government  agencies  establish  their  own 
rules  and  guidelines  when  granting 
certain  benefits.  Each  state  may  have 
different  laws,  njquirements,  and 
determinations  about  what  documents 
you  need  to  provide  to  prpve  eligibility 
for  certain  benefits.  Whether  you  are 
applying  for  a  Federal,  state,  or  local 
government  benefit,  you  may  need  to 
provide  the  government  agency  with 
documents  that  show  you  are  a  TFS 
beneficiary  and/or  show  you  are 
authorized  to  work  based  on  TF.S. 
Examples  are: 

(!)  Your  EAD  that  has  a  valid 
expiration  date; 

(2)  A  copy  of  your  Application  for 
Temporary  Protected  .Status  Receipt 
Notice  (Form  1-797)  for  this  re¬ 
registration;  and/or 

(.1)  A  copy  of  your  pa.st  or  current 
Application  for  Temporary  Protected 
Status  Approval  Notice  (Form  1-797),  if 
you  receive  one  from  U.SCLS. 

Check  with  the  government  agency 
regarding  which  document(s)  the  agency 
will  accept.  You  may  also  provide  the 
agency  with  a  copy  of  this  notice. 

Some  benefit-granting  agencies  u.se 
the  IJSCI.S  Systematic  Alien  Verification 
for  Entitlements  Program  (.SAVE)  to 
verify  the  current  immigration  status  of 
applicants  for  public  benefits.  If  such  an 
agency  has  denied  your  application 
based  solely  or  in  part  on  a  SAVE 
response,  the  agency  must  offer  you  the 
opportunity  to  appeal  the  decision  in 
accordance  with  the  agency’s 
procedures.  If  the  agency  has  received 
and  acted  upon  or  will  act  upon  a  .SAVE 
verification  and  you  do  not  believe  the 
response  is  correct,  you  may  make  an 
InfoPass  appointment  for  an  in-person 
interview  at  a  local  IJ.SCIS  office. 
Detailed  information  on  how  to  make 
corrections,  make  an  appointment,  or 
submit  a  written  request  can  be  found 
at  the  .SAVE  Web  site  at  http:// 
www.uscis.gov/save,  then  by  choosing 
“How  to  Correct  Your  Records"  from 
the  menu  on  the  right. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[CIS  No.  2526-12;  DHS  Docket  No.  USCIS- 
2012-0013] 

RIN  1615-ZB16 

Extension  and  Redesignation  of  Sudan 
for  Temporary  Protected  Status 

agency:  IJ..S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  that 
the  .Secretary  of  Homeland  .Security 
(Secretary)  is  both  extending  the 
exi.sting  designation  of  Sudan  for 
Temporary  Protected  Status  (TP.S)  for  18 
months  from  May  3,  201.3  through 
November  2,  2014,  and  redesignating 
.Sudan  for  TPS  for  18  months,  effective 
May  3,  2013  through  November  2,  2014. 

The  extension  allows  currently 
eligible  TP.S  beneficiaries  to  retain  'I’PS 
through  November  2,  2014.  The 
redesignaiion  of  Sudan  allows 
additional  individuals  who  have  been 
continuously  residing  in  the  United 
States  since  January  9,  2013,  to  obtain 
rP.S,  if  eligible.  The  .Secretary  has 
determined  that  an  extension  and 
redesignation  are  warranted  because  the 
conditions  in  Sudan  that  prompted  the 
TPS  designation  not  only  continue  to  be 
met  but  have  deteriorated.  There 
continues  to  be  a  substantial,  but 
temporary,  disruption  of  living 
.conditions  in  Sudan  ba.sed  upon 
ongoing  armed  conflict  and 
extraordinary  and  temporary  conditions 
in  that  country  that  prevent  Sudanese 
who  now  have  TPS  from  returning  in 
.safety. 

This  Notice  also  sets  forth  procedures 
necessary  for  nationals  of  Sudan  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Sudan)  to  either: 
(1)  Re-register  under  the  extension  if 
they  already  have  'rP.S  and  to  apply  for 
renewal  of  their  Employment 
Authorization  Documents  (PJADs)  with 
U.S.  Citizenship  and  Immigration 
.Services  (USC1.S)  or  (2)  submit  an  initial 
regi.stralion  application  under  the 
redesignation  and  apply  for  an  EAD. 

For  individuals  wnoViave  already 
been  granted  TPS  under  the  Sudan 
designation,  the  60-day  re-registration 
period  runs  from  January  9,  2013 
through  March  11,  2013.  IJSCI.S  will 
issue  new  EADs  with  a  November  2, 
2014  expiration  date  to  eligible 
Sudanese  TPS  beneficiaries  who  timely 
re-register  and  apply  for  EADs  under 
this  extension. 


Under  the  redesignation,  individuals 
who  currently  do  not  have  TP.S  (or  an 
initial  TP.S  application  pending)  may 
submit  an  initial  application  during  the 
180-day  initial  registration  period  that 
runs  from  January  9,  2013  through  July 
8.  2013.  In  addition  to  demonstrating 
continuous  residence  in  the  United 
States  since  January  9.  2013,  initial 
applicants  for  TPS  under  this 
redesignation  must  demonstrate  that 
they  have  been  continuously  physically 
pre.sent  in  the  United  States  since  May 
3.  2013,  the  effective  date  of  the 
redesignation  of  Sudan,  before  U.SCIS 
will  be  able  to  grant  them  TPS. 

In  a  separate  Federal  Register  notice 
published  on  January  9,  2013,  the 
Secretary  has  redesignated  South  Sudan 
for  TPS.  Some  individuals  who  are  TPS 
beneficiaries  under  the  current 
designation  of  Sudan  may  now  be 
nationals  of  South  .Sudan,  and  may  now 
qualify  for  TPS  under  South  .Sudan.  The 
South  Sudan  notice  sets  forth  special 
procedures  for  such  individuals  to 
regi.ster  and  apply  for  TPS  under  the 
.South  .Sudan  redesignation. 

DATES:  Extension  of  7’PS:  The-18-month 
extension  of  the  TP.S  designation  of 
Sudan  is  effective  May  3,  2013,  and  will 
remain  in  effect  through  November  2, 
2014.  The  60-day  re-registration  period 
runs  from  January  9,  2013  through 
March  11,  2013. 

Redesignation  of  Sudan  for  TPS:  The 
redesignation  of  Sudan  for  TPS  is 
effective  May  3,  2013,  and  will  remain 
in  effect  through  November  2,  2014,  a 
period  of  18  months.  The  180-day  initial 
registration  period  for  new  applicants 
under  the  Sudan  TP.S  redesignation  runs 
■from  January  9,  2013  through  July  8, 
2013. 

P'urther  Information 

•  For  further  information  on  TP.S. 
including  guidance  on  the  application 
process  and  additional  information  on 
eligibility,  plea.se  visit  the  U.SCIS  TP.S 
Web  page  at  http://www\uscis.gov/tps. 
You  can  find  specific  information  about 
this  extension  and  redesignation  of 
Sudan  for  TP.S  by  .seleciing  “TPS 
Designated  Country:  Sudan”  from  the 
menu  on  the  left  of  the  TPS  Web  page. 

•  You  can  also  contact  the  TP.S 
Operations  Program  Manager  at  the 
Family  and  .Status  Branch,  Service 
Center  Operations  Directorate,  U.S. 
(Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security.  20 
Ma.ssachu.setts  Avenue  NW., 
Washington,  D(C  20.529-2060;  or  by 
phone  at  (202)  272-1533  (this  is  not  a 
toll-free  number).  Note:  The  phone 
number  provided  here  is  solely  for 
questions  regarding  this  TP.S  notice.  It  is 
not  for  individual  case  status  inquiries. 
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•  Applicants  seeking  information 
about  the  status  of  their  individual  cases 
can  check  Case  Status  Online,  available 
at  the  USCIS  Web  site  at  http:// 
mviv.usrrjs.gov,  or  call  the  DSCIS 
National  (Customer  Service  Center  at 
BOO-375-5283  (TTY  800-767-1833). 
Service  is  available  in  English  and 
Spanish  only. 

•  kYirther  information  will  also  be 
available  at  local  USCIS  offices  upon 
publication  of  this  Notice. 

SUPPLEMENTARY  INFORMATION: 

Abbreviations  and  Terms  Used  in  This 
Document 

CPA — Comprehensive  Peace  Agro«*inent 
DHS— Depiirfnient  of  Homeland  Security 
DO.S— Department  of  State 
tiAD — Employment  Authorization  Dtjciimenl 
Government — U.S.  Government 
HRW — Human  Kight.s  Watch 
IDP — Internally  Displaced  People 
INA — immigration  and  Nationality  Act 
fX'HA — UN  Office  for  the  C.oordination  of 
Humanitarian  Affairs 

OS(.’ — U.S.  Department  of  justice.  Office  of 
Special  (’.ounsel  for  Immigration-Related 
Unfair  Employment  Practices 
.SAP — Sudan  Armed  P'orces 
StK.relary — Secretary  of  Homeland  .Secairity 
South  Sudan — Ropuhlic  of  South  Sudan 
SPI.A — Sudan  People’s  Liberation  Army 
(.South  .Sudan’s  military) 

TP.S — Temporary  Protected  .Status 
UN — United  Nations 
UNAMID — UN-African  Union  Hybrid 
Mission  in  Darfur 

USCIS — U.S.  Citizenship  and  Immigration 
Services 

What  is  Temporary  Protected  Status 
(TPS)? 

•  TPS  is  a  temporary  immigration 
status  granted  to  eligible  nationals  of  a 
country  designated  for  TPS  under  the 
Immigration  and  Nationality  Act  (INA), 
or  to  persons  without  nationality  who 
last  habitually  resided  in  the  designated 
country. 

•  During  the  TPS  designation  period, 
TPS  beneficiaries  are  eligible  to  remain 
in  the  United  States  and  may  obtain 
work  authorization,  srj  long  as  they 
continue  to  meet  the  requirements  of 
TPS  status. 

•  TPS  beneficiaries  may  also  be 
granted  travel  authorization  as  a  matter 
of  discretion. 

•  The  granting  of  TPS  does  not  lead 
to  permanent  resident  status. 

•  When  the  Secretary  terminates  a 
country’s  TPS  designation,  beneficiaries 
return  to  the  .same  immigration  status 
they  maintained  before  TPS,  if  any  • 
(unless  that  status  has  since  expired  or 
been  terminated),  or  to  any  other 
lawfully  obtained  immigration  status 
they  received  while  registered  for  TP.S. 


244(b)(3)(B)  of  the  INA,  8  U.S.C. 
1254a(b)(3)(B). 

What  is  the  Secretary’s  authority  to 
redesignate  Sudan  for  'TPS? 


When  was  Sudan  designated  for  TPS?  ^ 

On  November  4,  1997,  the  Attorney 
General  designated  Sudan  for  TP.S  based 
on  an  ongoing  armed  conflict  and 
extraordinary  and  temporary  conditions 
within  that  country.  See  62  FR  59737; 
sections  244(b)(1)(A)  and  (C)  of  the  INA, 

8  U.S.C.  1254a(b)(l)(A)  and  (C). 

Following  the  initial  designation  of 
.Sudan  for  TPS  in  1997,  the  Attorney 
General  and,  later,  the  Secretary  have 
extended  TP.S  and/or  redesignated 
Sudan  for  TPS  a  total  of  12  times.  The 
last  extension  of  TPS  for  .Sudan  was 
announced  on  October  13,  2011,  based 
on  the  Secretary’s  determination  that 
the  conditions  warranting  the 
designation  continued  to  be  met.  See  76 
FR  63635.  This  announcement  is  the 
thirteenth  extension  and  the  third 
redesignation  of  TP.S  for  .Sudan  since 
the  original  designation  in  1997. 

What  authority  does  the  Secretary  of 
Homeland  Security  have  to  extend  the 
designation  of  Sudan  for  'TPS? 

.Section  244(b)(1)  of  the  INA,  8  U.S.C. 
1254a(b)(l),  authorizes  the  .Secretary, 
after  consultation  with  appropriate 
Governrnent  agencies,  to  designate  a 
foreign  state  (or  part  thereof)  for  TP.S.’ 
The  Secretary  may  then  grant  TPS  to 
eligible  nationals  of  that  foreign  state  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  that  state).  See 
section  244(a)(1)(A)  of  the  INA,  8  U..S.C. 
1254a(a)(l)(A). 

At  least  60  days  before  the  expiration 
of  a  country’s  TP.S  designation  or 
extension,  the  .Secretary,  after 
consultation  with  appropriate 
Government  agencies,  must  review  the 
conditions  in  a  foreign  state  designated 
for  TP.S  to  determine  whether  the 
conditions  for  the  TPS  designation 
continue  to  be  met.  See  section 
244(b)(3)(A)  of  the  INA,  8  U.S.C. 
1254a(b)(3)(A).  If  the  Secretary 
determines  that  a  foreign  state  continues 
to  meet  the  conditions  for  TP.S 
designation,  the  designation  is  extended 
for  an  additional  6  months  (or,  in  the 
Secretary’s  discretion,  for  12  or  18 
months).  See  section  244(b)(3)(G)  of  the 
INA,  8  U..S.C.  1254a(b)(3)(G).  If  the 
Secretary  determines  that  the  foreign 
state  no  longer  meets  the  conditions  for 
TPS  designation,  the  Secretary  must 
terminate  the  designation.  See  section 


'  As  of  March  1.  2003,  in  accordance  with  section 
LSI?  of  title  XV  of  the  Homeland  Security  Act  of 
2002  (H.SA),  Public  Law  107-296,  116  Stal.  213.5. 
any  reference  to  the  Attorney  Cfeneral  in  a  provision 
of  the  INA  describing  functions  transferred  from  the 
Department  of  justice  to  the  Department  of 
Homeland  .Security  “shall  Ire  deemed  to  refer  to  the 
SefTeiary"  of  Homeland  Security.  Sec  6  U.S.C.  .IS? 

,  (codifying  HSA.  fit.  XV.  .set:.  1517). 


In  addition  to  extending  an  existing 
TPS  designation,  the  Secretary,  after 
consultation  with  appropriate 
Government  agencies,  may  redesignate  a 
country  (or  part  thereof)  for  TPS.  See 
section  244(b)(1)  of  the  INA,  8  U.S.C. 
1254a(b)(l);  .see  also  .section 
244(c)(l)(A)(i)  of  the  INA,  8  U.S.C. 
1254a(c)(l)(A)(i)  (requiring  that  “the 
alien  has  been  continuously  physically 
present  since  the  effective  date  of  the 
most  recent  designation  of  the  state” 
(emphasis  added)).  This  is  one  of 
several  instances  in  which  the 
Secretary,  and  prior  to  the  establishment 
of  the  Department  of  Homeland  Security 
(DHS)  the  Attorney  General,  have 
simultaneously  extended  a  country’s 
TP.S  designation  and  redesignated  the 
country  for  TPS.  See,  e.g.,  77  FR  25723 
(May  1,  2012)  (extension  and 
redesignation  for  Somalia):  76  FR  29000 
(May  19,  2011)  (extension  and 
redesignation  for  Haiti);  62  FR  16608 
(Apr.  7,  1997)  (extension  and 
redesignation  for  Liberia). 

When  the  .Secretary  designates  or 
redesignates  a  country  for  TPS,  she  al,so 
has  the  discretion  to  establi.sh  the  date 
from  which  TPS  applicants  must 
demonstrate  that  they  have  been 
“continuously  residjing]’’  in  the  United 
.States.  See  section  244(c)(l)(A)(ii)  of  the 
INA,  8  U.S.C.S  1254a(c)(l)(A)(ii).  This 
discretion  permits  the  Secretary  to  tailor 
the  “continuous  residence”  date  to  offer 
TPS  to  the  group  of  eligible  individuals 
that  the  Secretary  deems  appropriate. 

Tht;  Secretary  has  determined  that  the 
“continuous  residence”  date  for 
applicants  for  TPS  under  the 
retlesignation  of  .Sudan  shall  be  January 
9,  2013.  Initial  applicants  for  TPS  under 
this  redesignation  must  al.so  show  they 
have  been  “Continuously  physically 
present”  in  the  United  States  since  May 
3,  2013,  which  is  the  effective  date  of 
the  .Secretary’s  redesignation  of  Sudan. 
See  section  244(c)(l)(A)(i)  of  the  INA,  8 
U..S.C.  1254a(c)(l)(A)(i).  For  each  initial 
TP.S  application  filed  under  the 
redesignation,  the  final  determination 
whether  the  applicant  has  met  the 
“continuous  physical  presence” 
requirement  cannot  be  made  until  May 
3,  2013.  USGIS,  however,  will  i.s.sue 
EADs,  as  appropriate,  during  the 
registration  period  in  accordance  with  8 
CFR  244.5(h). 
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Why  is  the  Secretary  extending  the  TPS 
designation  for  Sudan  and 
simultaneously  redesignating  Sudan  fur 
TPS  through  November  2,  2014? 

Over  the  past  year.  1)1  IS  and  the 
Depaitnient  ol  State  (DOS)  liave 
continued  to  review  conditions  in 
Sudan.  Based  on  this  review  and  after 
consulting  with  DOS,  the  Secretary  has 
determined  that  an  18-nionth  extension 
is  warranted  because  the  armed  conilict 
is  ongoing  and  the  extraordinary  and 
temporary  conditions  that  prompted  the 
November  4,  1997  designation  and  the 
last  redesignation  on  October  7,  2004 
persist.  The  .Secretary  has  further 
determined  that  the  conditions  in 
Sudan,  which  have  deteriorated, 
support  redesignating  .Sudan  for  Tf\S 
and  changing  the  “continuous 
residence”  and  "continuous  physical 
pre.sence”  dates  so  as  to  continue 
affording  't’P.S  protection  to  the 
approximately  300  Sudanese  nationals 
who  arrived  in  the  United  .States  before 
October  7,  2004  and  registered  under 
the  initial  designation  or  redesignations 
and  to  extend  TP.S  protection  to  eligible 
Sudanese  nationals  w'ho  arrived 
between  October  7,  2004  and  January  9. 
2013. 

Ongoing  armed  conflict  throughout 
much  of  Sudan  has  cau.sed  continued 
insecurity  and  has  led  to  continued 
internal  displacement  and  refugee  flight 
into  neighboring  countries.  Violence 
and  ensuing  population  displacement, 
along  with  environmental  and  economic 
factors,  have  created  one  of  the  worst 
humanitarian  crises  in  the  w'orld.  Efforts 
by  the  international  community  to  get 
aiii  to  the  civilian  population  continue 
to  be  severely  compromised  by  threats 
to  the  safety  of  aid  workers  and 
restrictions  on  the  movement  and 
operations  of  aid  organizations. 

Citizens  of  Sudan  are  affected  by 
violent  conflicts  in  four  distinct  areas: 
Darfur  and  the  three  transitional  areas 
along  the  .Sudan-South  Sudan  border 
(Abyei,  Blue  Nile  State,  and  .Southern 
Kordofan).  In  some  areas  of  Darfur, 
Government-rebel  clashes  declined 
somewhat.  However,  in  Darfur,  rebel 
factions,  bandits,  and  unidentified 
assailants  have  killed  and  abducted 
civilians,  humanitarian  workers,  and 
personnel  of  the  United  Nations-African 
Union  Hybrid  Mission  in  Darfur 
(UNAMID);  beaten  and  raped  civilians: 
and  used  child  soldiers.  .Since  the  initial 
deployment  of  UNAMID  on  December 
31,  2007,  over  3.'>  peacekeepers  have 
been  killed  in  Darfur  as  a  result  of 
hostile  actions.  Inter-ethnic  violence  is 
a  severe  problem,  and  has  resulted  in 
civilian  deaths  and  displacement.  F’cace 
agreements  for  Darfur  were  signed  in 


2006,  2007,  2010,  and  2011,  yet  the 
fighting  has  continued.  The  (!thnic  and 
racial  elements  of  the  violence  in  Darfur 
distinguish  it  from  the  political  and 
socio-economic  based  conflict  betw'een 
Sudan  and  .South  .Sudan.  In  J\dy  and 
August  2012,  there  were  attacks  on  the 
Kassab  internally  di.splac(;d  [)eople  (IDP) 
camp  in  North  Darfur.  According  to  the 
American  E'ree  Press,  these  attacks 
killed  an  undetermined  number  of 
people  and  displaced  2,'i,000  people 
temporarily. 

The  200.1  Comprehensive  Peace 
Agreernejit  (CPA)  ended  Sudan’s 
decades-long  civil  war.  But  while 
provisions  of  the  (-PA  have  been 
upheld,  many  contentious  issues  remain 
unresolved  and  present  the  potential  for 
conflict.  .Since  South  .Sudan’s  secession, 
the  three  transition  areas  have  remained 
the  most  contentious  and  violent 
regions.  As  part  of  the  CPA,  the 
contested  territory  of  Abyei  was  to  be 
jointly  administered  until  local 
residents  determined  whether  they 
would  join  .Sudan  or  the  .South  Sudan, 
but  the  referendum  has  yet  to  be  held. 

In  the  months  leading  up  to  .South 
Sudan’s  independence,  both  the 
.Sudanese  and  the  South  Sudanese 
armies  reinforced  their  positions  near 
Abyei.  On  May  19,  2011,  in  a  move 
condemned  by  the  United  Nations  (UN) 
as  a  breach  (jf  the  200.5  CPA,  Sudan 
Armed  Forces  (SAF)  and  Sudane.se 
police  attacked  and  took  control  of 
Abyei.  The  UN  News  Service  ropf)rted 
that  as  a  result  of  the  conflict,  more  than 
110,000  people  were  displaced  into 
Agok  and  .South  Sudan.  Although  the 
.SAF  and  the  majority  of  the  .Sudanese 
police  had  withdrawn  from  the  area  by 
early  June  2012,  the  UN  reported  that  as 
of  July  2012,  the  majority  of  those  who 
fled  the  fighting  in  2011  remained 
displaced  in  and  outside  the  Abyei  area 
because  of  the  lack  of  a  civilian  Abyei 
administration,  the  continued  presence 
of  armed  forccss,  and  the  presence  f)f 
landmines. 

In  June  2011,  fighting  between  the 
.SAF  and  .South  Sudan’s  military — the 
.Sudan  People’s  Liberatioji  Army 
(SPLA) — j^rupted  in  Kadugli,  the  capital 
of  .Southern  Kordofan.  On  June  25,  2011, 
UN  Office  for  the  Coordination  of 
Humanitarian  Affairs  (OfiHA)  reported 
that  Sudanese  government  forces 
conducted  airstrikes  and  artillery 
shelling  in  the  eastern  and  southern 
parts  of  the  Nuba  Mountains  in 
.Southern  Kordofan.  Hostilities 
increased  in  April  2012,  when  .South 
.Sudanese  forces  captured  the  disputed 
oilfield  of  Heglig. 

In  September  201 1 ,  a  new  battle  zone 
enipted  in  Blue  Nile  State.  Human 
Rights  Watch  (HRW)  interviewed 


witnesses  who  “described 
indiscriminate  bombings  in  civilian 
areas,  killings,  and  other  serious  abuses 
by  .Sudanese  armed  forces  since  armed 
conflict  broke  out  there."  In  the  states  of 
.Southern  Kordofan  and  Blue  Nile, 
.Sudanese  government  forces  provided 
supj)orl,  weapons,  and  ammunition  to 
government-aligned  militias,  and  the 
.Sudanese  government  .seldom  took 
action  agaimst  .soldiers  or  militia 
members  who  attacked  civilians. 
According  to  UN  reports,  the  fighting  in 
these  two  states  displaced  or  severely 
affected  over  650,000  people — an 
increase  of  over  400,000-500,000 
individuals  since  Augiust  2011. 

In  addition  to  the  t;ontinued  violence 
in  Darfur  and  the  three  transitional 
areas,  the  gov«!rnment  of  Sudan  has 
responded  with  violence  to  disperse 
recent  j)rotests  and  to  repress 
participants  and  organizers,  which  has 
resulted  in  deaths  and  arrests  of 
activists.  For  the  most  part,  the.se  were 
peaceful  demonstrations.  Beginning  in 
January  2011,  antigovernment  protestors 
demonstrated  in  Khartoum  (the  capital 
of  .Sudan)  calling  for  President  Omar  al- 
Bashir  to  resign.  Protestors  were  met 
with  forceful  resi.stance  from  police  and 
.security  forces.  Prote.sts  continued  in 
the  capital  as  well  as  other  locations 
during  the  spring  of  2011  and  again  in 
December  of  201 1 .  Small  but  sustained 
anti-regime  protests  began  again  in 
Khartoum  and  other  major  towms 
throughout  .Sudan  in  Jilne  2012  and 
continued  through  July  and  Augu.st 
2012.  The  U..S.  Embassy  in  Khartoum 
had  received  reports  that  anywhere  from 
1,000-2,000  individuals  from  youth 
activist  groups,  opposition  parties,  and 
universities  have  been  arrested  and  held 
in  detention  for  prolonged  periods  of 
time  without  access  to  legal  recourse. 
Reuters  reported  in  August  2012 
accounts  of  .several  deaths  and  an 
unknown  number  of  injuries. 

Insecurity  due  to  ongoing  fighting  and 
the  ongoing  targeting  of  civilians  has  led 
to  continued  'displacement  of  the 
.Sudanese  population.  The  U.S. 
Covernment  and  humanitarian 
observers  have  repeatedly  condemned 
the  Sudanese  government  for  targeting 
civilians  in  aerial  bombing  campaigns. 
Despite  these  international  concerns, 
the  Sudanese  military  has  persisted  in 
bombing  campaigns  again.st  civilians, 
including  the  use  of  “clu.ster  bombs.” 
Furthermore,  the  government’s  human 
rights  record  is  extremely  poor  and 
includes  instances  of  extrajudicial 
killings,  disappearances,  arbitrary  arrest 
and  detention,  forced  population 
movements,  rape,  slavery,  forced 
conscription  of  children,  and  severely 
-restricted  freedom  of  assembly. 
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association,  religion,  speech,  and 
movement.  The  Internal  Displacement 
Monitoring  Centre  estimated  that  as  of 
December  2011,  there  were  over  4 
million  internally  displaced  people.  The 
UN  High  Commissioner  for  Refugees 
reported  that  there  were  more  than 
500,000  refugees  originating  from 
Sudan. 

Myriad  factors  contribute  to  the 
ongoing  humanitarian  crisis  in  Sudan 
that  has  left  much  of  Sudan’s 
population  of  approximately  26  million 
in  need  of  humanitarian  assistance. 

While  there  were  improvements  in  the 
levels  of  food  security  in  some  regions, 
drought  and  flooding  contributed  to 
increased  food  insecurity  and 
malnutrition  in  others.  The  ability  of  aid 
workers  to  provide  much  needed 
humanitarian  aid  has  not  only  been 
compromised  by  dangers  to  aid  workers 
but  also  by  government  prohibitions  on 
operations  and  access  to  certain  areas 
where  large  populations  of  people  are  in 
need  of  assistance. 

Based  upon  this  review  and  after 
consultation  with  appropriate 
Government  agencies,  the  Secretary 
finds  that: 

•  The  conditions  that  prompted  the 
October  7,  2004  redesignation  of  Sudan 
for  TPS  continue  to  be  met.  See  sections 
244(b)(3)(A)  and  (C)  of  the  INA,  8  U.S.C. 
1254a(b)(3)(A)  and  (C). 

•  There  continues  to  be  an  armed 
conflict  in  Sudan  and,  due  to  such 
conflict,  requiring  the  return  of 
Sudanese  nationals  to  Sudan  woulcj, 
po.se  a  serious  threat  to  their  personal 
safety.  See  section  244(b)(1)(A)  of  the 
INA,  8  U.S.C.  1254a(b)(l)(A). 

•  There  continue  to  be  extraordinary 
and  temporary  conditions  in  Sudan  that 
prevent  Sudanese  nationals  from 
returning  to  Sudan  in  safety.  See  section 
244(b)(1)(C)  of  the  INA.  8  U.S.C. 
1254a(b)(l)(C). 

•  It  is  not  contrary  to  the  national 
interest  of  the  United  States  to  permit 
Sudanese  nationals  (and  persons  who 
have  no  nationality  who  last  habitually 
resided  in  Sudan)  who  meet  the 
eligibility  requirements  of  TPS  to 
remain  in  the  United  States  temporarily. 
See  .section  244(b)(1)(C)  of  the  INA,  8 
U.S.C.  1254a(b)(l)(C). 

•  The  designation  of  Sudan  for  TPS 
should  be  extended  for  an  additional  18- 
month  period  from  May  3,  2013  through 
November  2,  2014.  See  section 
244(b)(3)(C)  of  the  INA.  8  U.S.C. 
1254a(b)(3)(C). 

•  Based  on  current  country 
conditions,  Sudan  should  be 
simultaneously  redesignated  for  TPS 
effective  May  3,  2013  through  November 
2.  2014.  See  sections  244(b)(1)(A), 


(b)(1)(C),  and  (b)(2)  of  the  INA;  8  U.S.C. 
1254a(b)(l)(A),  (b)(1)(C),  and  (b)(2). 

•  TPS  applicants  must  demonstrate 
that  they  have  continuously  resided  in 
the  United  States  since  January  9,  2013. 

•  The  date  by  which  TPS  applicants 
must  demonstrate  that  they  have  been 
continuously  physically  present  in  the 
United  States  is  May  3,  2013,  the 
effective  date  of  the  redesignation  of 
Sudan  for  TPS. 

•  There  are  approximately  300 
current  Sudanese  TPS  beneficiaries  who 
are  expected  to  be  eligible  to  re-register 
for  TPS  under  the  extension.  DHS 
recognizes  that  some  individuals  who 
registered  under  the  designation  of 
Sudan  may  be  eligible  for  TPS  under  the 
redesignation  of  South  Sudan.  If  such 
individuals  present  satisfactory 
documentation  of  their  South  Sudanese 
nationality,  and  are  otherwise  eligible 
for  TPS,  they  may  choose  to  register 
under  the  TPS  redesignation  of  South 
Sudan  instead  of  Sudan. 

•  It  is  estimated  that  fewer  than  4,000 
additional  individuals  may  be  eligible 
for  TPS  under  the  combined 
redesignations  of  Sudan  and  South 
Sudan.  With  the  creation  of  South 
Sudan  having  just  occurred  on  July  9, 
2011,  it  is  difficult  to  break  down  this 
estimate  between  the  two  countries. 

This  population  includes  potentially 
eligible  Sudanese  and  South  Sudanese 
who  are  in  lawful  nonimmigrant  status 
or  who  have  no  other  status. 

Notice  of  Extension  of  the  TPS 
Designation  of  Sudan  and 
Redesignation  of  Sudan  for  TPS 

By  the  authority  vested  in  me  as 
Secretary  under  section  244  of  the  INA, 
8  U.S.C.  1254a,  I  have  determined,  after 
consultation  with  the  appropriate 
Government  agencies,  that  the 
conditions  that  prompted  the 
redesignation  of  Sudan  for  TPS  on 
October  7,  2004,  not  only  continue  to  be 
met,  but  have  deteriorated.  See  section 
244(b)(3)(A)  of  the  INA,  8  U.S.C. 
1254a(b)(3)(A)."On  the  basis  of  this 
determination,  I  am  simultaneously 
extending  the  existing  TPS  designation 
of  Sudan  for  18  months  from  May  3, 
2013  through  November  2,  2014,  and 
redesignating  Sudan  for  TPS  for  18 
months  from  May  3,  2013  through 
November  2,  2014.  See  sections 
244(b)(1)(A).  (b)(1)(C),  and  (b)(2)  of  the 
INA;  8  U.S.C.  1254a(b)(l)(A),  (b)(1)(C). 
and  (b)(2).  I  have  also  determined  that 
eligible  individuals  mu.st  demonstrate 
that  they  have  continuously  resided  in 
the  United  States  since  January  9,  2013. 


See  section  244(c)(l)(A)(ii)  of  the  INA, 

8  U.S.C.  12.54a(c)(l)(A)(ii). 

Janet  Napolitano, 

Secretary. 

Required  Application  Forms  and 
Application  Fees  To  Register  or  Re¬ 
register  for  TPS 

To  register  or  re-register  for  TPS  for 
Sudan,  an  applicant  must  submit  each 
of  the  following  two  applications: 

1.  Application  for  Temporary 
Protected  Status  (Form  1-821). 

•  If  you  are  filing  an  initial 
application,  you  must  pay  the  fee  for  the 
Application  for  Temporary  Protected 
Status  (Form  1-821).  See  8  CFR 
244.2(f)(1)  and  244.6  and  information  on 
initial  frling  on  the  USCIS  TPS  Web 
page  at  http://www.uscis.gov/tps. 

•  If  you  are  filing  a  re-registration, 
you  do  not  need  to  pay  the  fee  for  the 
Application  for  Temporary  Protected 
Status  (Form  1-821).  See  8  CFR  244.17. 

and 

2.  Application  for  Employment 
Authorization  (Form  1-765). 

•  If  you  are  applying  for  initial 
registration  and  want  an  EAD,  you  must 
pay  the  fee  for  Application  for  the 
Employment  Authorization  (Form  I- 
765)  only  if  you  are  age  14  through  65. 

No  fee  for  the  Application  for 
Employment  Authorization  (Form  I- 
765)  is  required  if  you  are  under  the  age 
of  14  or  66  and  older  and  applying  for 
initial  regi.stration. 

•  If  you  are  applying  for  re¬ 
registration,  you  must  pay  the  fee  for  the 
Application  for  Employment 
Authorization  (Form  1-765)  only  if  you 
want  an  EAD. 

•  You  do  not  pay  the  fee  for  the 
Application  for  Employment 
Authorization  (Form  1-765)  if  you  are 
not  requesting  an  EAD,  regardless  of 
whether  you  are  applying  for  initial 
registration  or  re-registration. 

You  must  submit  both  completed 
application  forms  together.  If  you  are 
unable  to  pay  for  the  application  and/ 
or  biometrics  fee,  you  may  apply  for  a 
fee  waiver  by  completing  a  Request  for 
Fee  Waiver  (Form  1-912)  or  submitting 
a  personal  letter  requesting  a  fee  waiver, 
and  by  providing  satisfactory  supporting 
documentation.  For  more  information 
on  the  application  forms  and  fees  for 
TPS,  please  visit  the  USCIS  TPS  Web 
page  at  http://www.uscis.gov/tps.  Fees 
for  the  Application  for  Temporary 
Protected  Status  (Form  1-821),  the 
Application  for  Employment 
Authorization  (Form  1-765),  and 
biometric  services  are  also  described  in 
8  CFR  103.7(b)(l)(i). 
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Biometric.  Services  Fee 

Biometric.s  (such  as  fingorprint.s)  are 
required  for  all  applicants  14  years  of 
age  or  older.  Those  applicants  must 
submit  a  biometric  .services  fee.  As 
previously  stated,  if  you  are  unable  to 
pay  for  the  biometric  services  fee,  you 
may  apply  for  a  fee  waiver  by 
completing  a  Request  for  Feu  Waiver 
(Form  1-912)  or  by  submitting  a 
personal  letter  requesting  a  fee  waiver, 
and  providing  satisfactory  supporting 
documentation.  For  more  information 
on  the  biometric  services  fee,  please 
visit  the  ILSCIS  Web  site  at  http:// 
www.uscis.gov.  If  necessary,  you  may  be 
required  to  visit  an  Application  Supiiort 
(Center  to  have  your  biometrics 
captured. 

Refiling  an  Initial  ITS  Application 
After  Receiving  a  Denial  of  a  Fee 
Waiver  Request 

If  you  request  a  fee  waiver  when  filiiig 
your  initial  TP.S  applicatirm  package 
and  your  request  is  denied,  you  may 
refile  your  application  packet  before  the 
initial  filing  deadline  of  July  8,  201.1.  If 
you  submit  your  application  with  a  fee 
waiver  request  before  that  deadline,  but 
you  receive  a  fee  waiver  denial  and 
there  are  fewer  than  4.'i  days  before  the 
filing  deadline  (or  the  deadline  has 


passed),  you  may  still  refile  your 
application  within  the  4.'i-day  period 
after  the  date  on  the  USCIS  fee  waiver 
denial  notice.  Your  application  will  not 
be  rejected  even  if  the  filing  deadline 
has  passed,  provided  it  is  mailed  within 
those  45  days  and  all  other  retpiired' 
information  for  the  application  is 
included.  Note:  If  you  wish,  you  may 
also  wait  to  request  an  FiAD  and  |)ay  the 
Application  for  Employment 
Authorization  (Form  1-765)  fee  after 
USCIS  grants  you  TPS,  if  you  are  found 
eligible.  If  you  choose  to  do  this,  you 
would  still  need  to  file  the  Application 
for  Employment  Authorization  (Form  1- 
765)  without  fee  and  without  requesting 
an  EAl)  with  the  Application  for 
Temporary  Prot(!f;ted  Status  (Form  1- 
821). 

Refiling  a  Re-Registration  TPS 
Application  After  Receiving  a  Denial  of 
a  Fee  Waiver  Request 

USCI.S  urges  all  re-registering 
applicants  to  file  as  soon  as  possible 
within  the  60-day  re-registration  period 
so  that  USCIS  r:an  process  the 
applications  and  issue  EADs  promptly. 
Filing  early  will  also  allow  tho.se 
applicants  who  may  receive  denials  of 
their  fee  waiver  requests  to  have  time  to 
refile  their  applications  before  the  re¬ 

Table  1— Mailing  Addresses 


registration  deadline.  If,  however,  an 
applicant  receives  a  denial  of  his  or  her 
fee  waiver  request  and  is  unable  to  refile 
by  the  re-registration  deadline,  the 
applicant  may  still  refile  his  or  her 
application.  This  situation  will  be 
reviewed  under  good  cau.se  for  late  re¬ 
registration.  However,  applicants  are 
urged  to  refile  within  45  days  of  the  date 
on  their  USCIS  fee  waiver  denial  notice, 
if  at  all  possible.  See  section  244(c)(3)(C) 
of  the  IN  A;  8  U.S.C.  1254a(c)(3)(C);  8 
CFR  244.17(c).  For  more  information  on 
good  cau.se  for  late  re-registration,  visit 
the  USCIS  TPS  Web  page  at  http:// 
u'ww.uscis.gov/tps.  Note:  As  previously 
stated,  although  a  re-registering  TPS 
beneficiary  age  14  and  older  must  pay 
the  biometric  services  fee  (but  not  the 
initial  TP.S  application  fee)  when  filing 
a  TPS  re-registration  application,  the 
applicant  may  decide  to  wait  to  request 
an  EAD,  and  therefore  not  pay  the 
Application  for  Employment 
Authorization  (Form  1-765)  fee  until 
after  U.SCIS  hc'»s  approved  the 
individual's  TPS  re-registration,  if  he  or 
she  is  eligible. 

Mailing  Information 

Mail  your  application  for  TPS  to  the 
proper  address  in  Table  1. 


If .  .  . 

Mail  to  .  .  . 

You  are  applying  through  the  U.S.  Postal  Service  . 

You  are  using  a  non-U. S.  Postal  Servjpe  delivery  service  . 

USCIS.  P.O.  Box  6943,  Chicago.  IL  60680-6943. 

USCIS.  Attn:  TPS  Sudan,  131  S.  Dearborn  3rd  Floor,  Chicago,  IL 
60603-5517.^ 

If  you  were  granted  TP.S  by  an 
Immigration  Judge  (IJ)  or  the  Board  of 
Immigration  Appeals  (BIA),  and  you 
wish  to  request  an  EAD  or  are  re- 
regi.stering  for  the  first  time  following  a 
grant  of  TP.S  by  the  IJ  or  BIA.  please 
mail  your  application  to  the  appropriate 
address  in  Table  1  above.  Upon 
receiving  a  Receipt  Notice  from  USCIS, 
please  send  an  email  to 
TPSijgrant.vsc@uscis.dhs.gov  with  the 
receipt  number  and  state  that  you 
submitted  a  re-registration  and/or 
request  for  an  EAD  based  on  an  IJ/BIA 
grant  of  TPS.  You  can  find  detailed 
information  on  what  further  information 
you  need  to  email  and  the  email 
addresses  on  the  USCIS  TP.S  Web  page 
at  h ttp://\\^vw. u scis .gov/t ps. 

E-Filing 

You  cannot  electronically  file  your 
application  when  re-regi.stering  or 
applying  for  initial  registration  for 
.Sudan  "TPS.  Please  mail  your 


application  to  the  mailing  addre.ss  li.sted 
in  Table  1  above. 

Employment  Authorization  Document 
(EAD) 

May  I  request  an  interim  EAD  at  my 
local  USCIS  office? 

No.  USCIS  will  not  issue  interim 
EADs  to  TPS  applicants  and  re¬ 
registrants  at  local  offices. 

Will  my  current  EAD,  which  is  set  to 
expire  on  May  2,  2013,  be  automatically 
extended  for  6  month.s? 

No.  This  notice  does  not 
automatically  extend  preyiously  issued 
EADs.  DHS  has  announced  the 
extension  of  the  TPS  designation  of 
.Sudan  and  established  the  re¬ 
registration  period  at  an  early  date  to 
allow  sufficient  time  for  USCIS  to 
proce.ss  EAD  requests  prior  to  the  May 
2,  2013  expiration  date.  You  miKst  apply 
during  the  60-day  re-registration  period. 
Failure  to  apply  for  TP.S  during  the  re¬ 


registration  period  without  good  cause 
may  result  in  gaps  in  work 
authorization.  DHS  strongly  encourages 
you  to  apply  as  early  as  po.ssihle  within 
the  re-registration  period. 

When  hired,  what  documentation  may  I 
show  to  my  employer  as  proof  of 
employment  authorization  and  identity 
when  completing  Employment 
Eligibility  Verification  (Form  1-9)? 

You  can  find  a  list  of  acceptable 
document  choices  on  the  “Lists  of 
Acceptable  Documents”  for 
Employment  Eligibility  Verification 
(Form  1-9).  You  can  find  additional 
detailed  information  on  the  USCIS  1-9 
Central  Web  page  at  http:// 
wivw. uscis.gov/I-9Central.  Employers 
are  required  to  verify  the  identity  and 
employment  authorization  of  all  new 
employees  by  using  Employment 
Eligibility  Verification  (Form  1-9). 
Within  3  days  of  hire,  an  employee  mu.st 
present  proof  of  identity  and 
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employment  authorization  to  hi.s  or  her 
employer. 

You  may  present  any  document  from 
List  A  (reflecting  both  your  identity  and 
employment  authorization),  or  one 
document  from  List  B  (reflecting 
identity)  together  witli  one  document 
from  Li.st  C  (reflecting  employment 
authorization).  An  EAD  is  an  acceptable 
document  under  “List  A.”  Employers 
may  not  reject  a  document  based  upon 
a  future  expiration  date. 

What  dornmentation  may  I  show  my 
employer  if  /  am  already  employed  bat 
my  current  TPS-related  EAD  is  set  to 
expire? 

You  must  present  any  document  from 
List  A  or  any  document  from  List  C  on 
Employment  Eligibility  Verification 
(Form  1-9)  to  reverify  employment 
authorization.  Your  employer  is 
required  to  reverify  on  Employment 
Eligibility  Verification  (Form  1-9)  the 
employment  authorization  of  current 
employees  upon  the  expiration  of  a 
TPS-related  EAD.  Your  employer  should 
use  either  Section  3  of  the  Form  1-9 
originally  completed  for  the  employee 
or,  if  this  section  has  already  been 
completed  or  if  the  version  of  h'orm  I- 
9  is  no  longer  valid,  in  Section  3  of  a 
new  Form  1-9  using  the  most  current 
version.  Note  that  your  employer  may 
not  specify  which  List  A  or  List  C 
document  employees  mu.st  present. 

II.SCIS  anticipates  that  it  will  be  able 
to  process  and  issue  new  EADs  for 
existing  TP.S  Sudan  beneficiaries  before 
their  current  EADs  expire  on  May  2, 
2013.  However,  re-registering 
beneficiaries  are  encouraged  to  file  as 
early  as  possible  within  the  60-day  re¬ 
registration  period  to  help  ensure  that 
tliey  receive  their  EADs  promptly. 

Can  my  employer  require  that  I  produce 
any  other  documentation  to  prove  my 
status,  such  as  proof  of  my  Sudanese 
citizenship? 

No.  When  completing  Employment 
Eligibility  Verification  (Form  1-9), 
including  reverifying  employment 
authorization,  employers  must  accept 
any  documentation  that  appears  on  the 
“Lists  of  Acceptable  Documents”  for 
Employment  Eligibility  Verification 
(Form  1-9)  and  that  reasonably  appears 
to  be  genuine  and  that  relates  to  you. 
Employers  may  not  request 
documentation  that  does  not  appear  on 
the  “Lists  of  Acceptable  Documents.” 
Therefore,  employers  may  not  request 
proof  of  Sudanese  citizenship  when 
completing  Employment  Eligibility 
Verification  (Form  1-9)  for  new  hires  or 
reverifying  the  employment 
authorization  of  current  employees.  If 
pre.sented  with  EADs  that  are  unexpjred 


on  their  face,  employers  should  accept 
such  EADs  as  valid  List  A  documents  so 
long  as  tlie  EADs  reasonably  appear  to 
be  genuine  and  to  relate  to  the 
employee.  See  below  for  important 
information  about  your  rights  if  your 
employer  rejects  lawful  documentation, 
requires  additional  documentation,  or 
otherwise  discriminates  against  you 
based  on  your  citizenship  or 
immigration  .status,  or  your  national 
origin. 

Note  to  All  Employers 

Employers  are  reminded  that  the  laws 
requiring  proper  employment  eligibility 
verification  and  prohibiting  unfair 
immigration-related  employment 
practices  remain  in  full  force.  Tliis 
notice  does  not  supersede  or  in  any  way 
limit  applicable  employment 
verification  rules  and  policy  guidance, 
including  those  rules  setting  forth 
reverification  requirements.  For  general 
questions  about  the  employment 
eligibility  verification  process, 
employers  may  call  the  USCIS  Form  I- 
9  Customer  Support  at  888-464-4218 
(TDD  for  the  hearing  impaired  is  at  877- 
875-6028).  For  questions  about  avoiding 
discrimination  during  the  employment 
eligibility  verification  process, 
employers  may  also  call  the  Department 
of  Justice,  Office  of  Special  Counsel  for 
Immigration-Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  800-25.5-8155  (TDD  for  the 
hearing  impaired  is  at  800-237-2515), 
which  offers  language  interpretation  in 
numerous  languages. 

Note  to  Employees 

For  general  questions  about  the 
employment  eligibility  verification 
process,  employees  may  call  the  USCIS 
National  Ciustomer  Service  Center  at 
800-375-5283  (TDD  for  the  hearing 
impaired  is  at  800-767-1833);  calls  are 
accepted  in  English  and  Spanish. 
Employees  or  applicants  may  also  call 
the  OSC  Worker  Information  Hotline  at 
800-255-7688  (TDD  for  the  hearing 
impaired  is  at  800-237-2515)  for 
information  regarding  employment 
discrimination  ba.sed  upon  citizenship, 
immigration  status,  or  national  origin,  or 
for  information  regarding  discrimination 
related  to  Employment  Eligibility 
Verification  (Form  1-9)  and  E-Verify. 

The  OSC  Worker  Information  Hotline 
provides  language  interpretation  in 
numerous  languages.  In  order  to  comply 
with  the  law,  employers  mu.st  accept 
any  document  or  combination  of 
documents  acceptable  for  Employment 
Eligibility  Verification  (Form  1-9) 
completion  if  the  documentation 
reasonably  appears  to  be  genuine  and  to 
relate  to  the  employee.  Employers  may 


not  require  extra  or  additional 
documentation  beyond  what  is  required 
for  Employment.4!;ligibility  Verification 
(Form  1-9)  completion.  Further, 
employers  participating  in  E-verify  who 
receive  an  E-verify  initial  mismatch 
(“tentative  nonconfirmation”  or  “TNC”) 
on  employees  must  inform  employees  of 
tlie  mismatch  and  give  such  employees 
an  opportunity  to  challenge  the 
mismatch.  Employers  are  prohibited 
from  taking  adverse  action  against  such 
employees  based  on  the  initial 
mi.smatch  unle.ss  and  until  E-Verify 
returns  a  final  nonconfirmation.  For 
example,  employers  must  allow’ 
employees  challenging  their  mismatches 
to  continue  to  work  w'ithout  any  delay 
in  start  date  or  training  and  without  any 
change  in  hours  or  pay,  while  the  final 
E-Verify  determination  remains 
pending.  Additional  information  is 
available  on  the  OSC  Web  site  at 
http://wwvi’.  justice.gov/crt/about/osc 
and  the  USCIS  Web  site  at  http:// 
www.dhs.gov/E-verify. 

Note  Regarding  Federal,  State,  and 
Local  Government  Agencies  (Such  as 
Departments  of  Motor  Vehicles) 

While  Federal  government  agencies 
must  follow  the  guidelines  laid  out  by 
the  Federal  government,  state  and  local 
government  agencies  establish  their  own 
rules  and  guidelines  when  granting 
certain  benefits.  Each  state  may  have 
different  laws,  requirements,  and 
determinations  about  what  documents 
you  need  to  provide  to  prove  eligibility 
for  certain  benefits.  Whether  you  are 
applying  for  a  Federal,  state,  or  local 
government  benefit,  you  may  need  to 
provide  the  government  agency  with 
documents  that  show  you  are  a  TPS 
beneficiary  and/or  show  you  are 
authorized  to  work  based  on  TPS. 
Examples  are: 

(1)  Your  EAD  that  has  a  valid 
expiration  date; 

(2)  A  copy  of  your  Application  for 
Temporary  Protected  Status  Receipt 
Notice  (Form  1-797)  for  this  re¬ 
registration;  and/or 

(3)  A  copy  of  your  past  or  current 
Applif;ation  for  Temporary  Protected 
Status  Approval  Notice  (Form  1-797),  if 
yon  receive  one  from  USCIS. 

("heck  with  the  government  agency 
regarding  which  document(s)  the  agency 
will  accept.  You  may  also  provide  the 
agency  with  a  copy  of  this  notice. 

Some  benefit-granting  agencies  use 
the  U.SCIS  .Systematic  Alien  Verification 
for  Entitlements  Program  (SAVE)  to 
verify  the  current  immigration  status  of 
applicants  for  public  benefits.  If  such  an 
agency  has  denied  yonr  application 
ba.sed  solely  or  in  part  on  a  SAVE 
response,  the  agency  must  offer  you  the 
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opportunity  to  appeal  the  decision  in 
accordance  with  the  agency’s 
procedures.  If  the  agencf  has  received 
and  acted  upon  or  will  act  upon  a  SAVE 
verification  and  you  do  not  believe  the 
respon.se  is  correct,  you  may  make  an 
InfoPass  appointment  for  an  in-person 
interview  at  a  local  USCIS  office. 

Detailed  information  on  how  to  make 
corrections,  make  an  appointment,  or 
submit  a  written  request  can  be  found 
at  the  SAVE  Weh  site  at  http:// 
wwM'.uscis.gov/savo,  then  by  choosing 
“How  to  Correct  Your  Records”  from 
the  menu  on  the  right. 

|FR  Doc.  20i:<-0l)()49  Filed  1-8-13;  8:4.5  am) 

BILLING  CODE  9111-97-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Administrative  Rulings 

agency:  U.S.  Cu.stoms  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  30-Day  notice  and  request  for 
comments;  Extension  of  an  exi.sting 
information  collection. 

SUMMARY:  U.S.  Customs  and  Border 
Protection  (C,BP)  of  the  Department  of 
Homeland  Security  will  bo  submitting 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  anti  approval 
in  accordance  with  the  Paperwork 
•Reduction  Act:  Administrative  Rulings. 
This  is  a  proposed  extension  of  an 
information  collection  that  was 
previously  approved.  CBP  is  proposing 
that  this  information  collection  be 
extended  with  no  change  to  the  burden 
hours.  This  document  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  information 
collection  was  previously  published  in 
the  Federal  Register  (77  ER  B6626)  on 
November  B,  2012,  allowing  for  a  BO-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CER  1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  February  8,  2013. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Comments  should  be  addressed  to  the 
OMB  Desk  Officer  for  U.S.  Customs  and 
Border  Protection,  Department  of 
Homeland  Security,  and  sent  via 
electronic  mail  to 


oira  subnussion@onib.eop.gov  or  faxed 
to  (202)  395-.‘>80B. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Tracey  Denning, 
U.S.  Customs  and  Border  Protection, 
Regulations  and  Rulings,  Office  of 
International  Trade,  799  9th  Street  NW., 
.“ith  Floor,  Washington,  DC  20229-1177, 
at  202-32.5-026.1. 

SUPPLEMENTARY  INFORMATION:  CBP 
invites  the  general  public  and  affected 
Federal  agencies  to  submit  written 
comments  and  suggestions  on  proposed 
and/or  continuing  information 
collection  reque.sts  pursuant  to  the 
Paperwork  Reduction  Act  (Pub.  1,.  104- 
13).  Your  comments  should  address  one 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  nece.ssary 
for  the  proper  performance  of  the 
functions  of  the  agericy/component. 
including  whether  the  information  will 
have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencie.s/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  a.s.sumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  hurden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
techniques  or  other  forms  of 
information. 

Title:  Administrative  Rulings. 

OMB  Number:  1651-0085. 

Form  Number:  None. 

Abstruet:  The  collection  of 
information  in  19  CT’R  Part  177  is 
neces.sary  in  order  to  enable  Customs 
and  Border  Protection  (CBP)  to  respond 
to  requests  by  importers  and  other 
interested  persons  for  the  issuance  of 
administrative  rulings.  These  rulings 
pertain  to  the  interpretation  of 
applicable  laws  related  to  prospective 
and  current  tran.sactions  involving 
clas.sification,  marking,  and  country  of 
origin.  The  collection  of  information  in 
Part  177  of  the  CBP  Regulations  is  also 
necessary  to  enable  C>BP  to  make  proper 
decisions  regarding  the  issuance  of 
binding  rulings  that  modify  or  revoke 
prior  CBP  binding  rulings.  This 
collection  of  information  is  authorized 
by  19  U.S.C.  BB,  1202,  (General  Note 
3(i),  Harmonized  Tariff  .Schedule  of  the 
United  States).  The  application  to  obtain 
an  administrative  ruling  is  acce.ssible  at: 
https://npps.cbp.gov/erulings. 

Ac/Jon.  CBP  propo.ses  to  extend  the 
expiration  date  of  this  information 


collection  with  no  change  to  the 
e.stimated  burden  hours  or  to  the 
information  collected. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Rulings 

Estimated  Number  of  Respondents: 

12,000. 

Estimated  Time  per  Respondent:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  120,000. 

Appeals 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Respondent:  40 
hours. 

Estimated  Total  Annual  Burden 
Hours:  8,000. 

Daled:  )anuary  3,  2013. 

Tracey  Denning, 

Agency  CUrnronre  Officer,  U.S.  Customs  and 
Border  Protection. 

|FK  Dor:.  201.3-0014.5  FiltuI  1-8-13.  8:45  am) 

BILLING  CODE  9111-14-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-201 2-N299: 

FXES1 1 1 30600000D2-1 23-FF06E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability;  reque.st 
for  comments. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  or  threatened  species.  The 
Endangered  .Species  Act  of  1973,  as 
amended  (Act),  prohibits  activities  with 
endangered  and  threatened  species 
unless  a  Federal  permit  allows  such 
af;tivity.  The  Act  al.so  requires  that  we 
invite  public  comment  before  i.ssuing 
these  permits. 

DATES:  To  ensure  consideration,  plea.se 
send  your  written  comments  by 
February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
or  requests  for  copies  or  more 
information  by  any  of  the  following 
methods.  Alternatively,  you  may  use 
one  of  the  following  methods  to  reque.st 
hard  copies  or  a  CEl-ROM  of  the 
documents.  Please  specify  the  permit 
you  are  interested  in  by  number  (e.g.. 
Permit  No.  TE-1 23456). 
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•  Emuil:  pt^rmitsfUiES&fws.guv. 
t’leasH  refer  to  the  resp(ictive  permit 
numtier  (e.g..  Permit  No.  TE-t23456)  in 
the  subject  line  of  the  message. 

•  U.S.  Mail:  Kris  Ol.sen,  Pennit 
(Coordinator,  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
2548(>-UFC,  Denver,  CU  80225. 

•  In-Person  Drop-off,  Viewing,  or 
Pickup:  CaU  (303)  236-4256  to  make  an 
appointment  during  regular  busine.ss 
hours  at  134  Union  Rlvd.,  Suite  645, 
Lakewood,  (CO  80228. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Olsen,  Permit  (Coordinator  Ecological 
Services,  (303)  236-4256  (phone); 
pennitsR6ES@fws.gov  (ema i  I ). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  (16  U.S.(C.  1531  et  seq.) 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  F<!deral 
permit  allows  such  activity.  Along  with 
our  implementing  regulations  in  the 
(Code  of  Federal  Regulations  ((CFR)  at  50 
CFR  17,  the  Act  provides  for  permits, 
and  requires  that  we  invite  public 
comment  before  issuing  these  permits. 

A  permit  granted  by  us  under  section 
10(a)(1)(A)  of  the  Act  authorizes 
applicants  to  conduct  activities  with 
U.S.  endangered  or  threatened  species 
for  scientific  purposeCs,  enhancement  of 
propagation  or  survival,  or  interstate 
commerce  (the  latfer  only  in  the  event 
that  it  facilitates  scientific  purjMises  or 
enhanc:ement  of  propagation  or 
survival).  Our  nigulations  implementing 
.section  10(a)(1)(A)  for  tfiese  permits  are 
found  at  50  CFR  17.22  for  endangered 
wildlife  species,  50  (CFR  17.32  for 
threatened  wildlife  species,  50  (CI*’R 
17.62  for  endangered  plant  species,  and 
50  (CFR  17.72  for  threatened  plant 
species. 

Applications  Available  for  Review  and 
Comment 

We  invite  local.  State,  and  Federal 
agencies,  and  the  public  to  comment  on 
the  following  applications.  Please  refer 
to  the  appropriate  permit  number  (e.g.. 
Permit  No.  TE-1 23456)  for  the 
application  when  .submitting  comments. 

Documents  and  other  information  the 
applicants  have  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  (5  U.S.C.  552a)  and 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

Permit  Application  Number;  TE-064680 

Applicant:  David  Worthington,  National 

Park  Service,  Capitol  Reef  National 

Park,  Torrey,  Utah. 

'Die  applicant  requests  renewal  of  an 
exi.sting  permit  to  remove  and  reduce  to 


possession  Schoenocrambe  harnebyi 
(Barney  reed-mustard)  aiul  Sclerocactns 
wrightiae  (Wright  fishhook  cactus),  in 
conjunction  with  surveys  and 
population  monitoring  for  the  purpose 
of  enhancing  each  species’  survival. 
Activities  would  occur  on  Federal  lands 
in  Utah,  throughout  t)ie  range  of  each 
species. 

Permit  Application  Number;  TE-207948 

Applicant:  John  Mull,  Weber  State 
University,  Ogden,  Utah. 

Die  applicant  requests  renewal  of  an 
existing  permit  to  remove  and  reduce  to 
possession  Astragalus  holmgreniorum 
(Holmgren  milk-vetch),  in  conjunction 
with  surveys  and  population  monitoring 
for  the  purpose  of  enhancing  each 
species’  survival.  Activities  would  occur 
on  Federal  lands  in  Arizona  and  Utah, 
throughout  the  range  of  the  species. 

National  Environmental  Policy  Act 
(NEPA) 

In  compliance  with  NEPA  (42  U.S.(]. 
4321  et  seq.),  we  have  made  an  initial 
determination  tliat  the  proposed 
activities  in  these  permits  are 
categorically  excluded  from  the 
requinmient  to  prepare  an 
environmental  a.s.sessment  or 
environmental  impact  statement  (516 
DM  6  Appendix  1,  1.4C(1)). 

Public  Availability  of  Comments 

All  comments  and  materials  we 
receive  in  response  to  this  request  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  li.sted  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  your  addre.ss,  phone 
number,  email  addre.ss,  or  other 
personal  identifying  information  in  your 
comment,  you  shoidd  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  ))e  able  to 
do  so. 

Authority:  We  provide  this  notice  under 
.section  10  of  the  Act  (16  U.S.C.  1.531  et  seq.) 

Dated;  laiuiary  2.  2013. 

Michael  G.  Thabauit, 

Assistant  Regional  Director,  Mountain-Prairie 
Region. 

IFR  Doc.  2013-00133  Filed  1-8-13,  8:45  am| 

BILLING  CODE  431(>-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

[FWS-R5-ES-201 2-Nl  95; 

FXES1 1 1 30300000-1 34-FF03E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Draft  Revised  Indiana  Bat 
Summer  Survey  Guidelines 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  request 
for  comments. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (USFWS),  announce 
the  availability  of  our  draft  revised 
summer  survey  guidelines  for  the 
Indiana  bat  (Myotis  sodalis)  for  public 
review  and  comment.  'Die  Indiana  bat  is 
federally  listed  as  endangered  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  draft  guidelines 
were  prepared  by  repre.sentatives  of  the 
U..S.  Dejiartment  of  Agriculture’s  Forest 
.Service,  U.S.  Department  of  Defense’s 
Army  (kirps  of  Engineers,  U.S. 
Department  of  the  Interior’s  Geological 
.Survey  and  USFW.S,  Kentucky 
Department  of  Fish  and  Wildlife 
Resources,  New  York  .State  Department 
of  Environmental  Conservation,  and  tlie 
Indiana  Department  of  Natural 
Resources.  We  request  review  and 
comment  on  our  guidelines — along  with 
acoustic  identification  .software  testing 
criteria  our  2013  contingency  plan — 
from  local,  .State,  and  Federal  agencies 
and  the  public. 

DATES;  Comments  on  the  draft 
guidelines  must  be  received  on  or  before 
Feliruary  8,  2013. 

ADDRESSES:  Obtaining  Documents:  The 
draft  survey  guidelines,  acoustic 
identification  software  te.sting  criteria, 
and  2013  contingency  plan  are  available 
at  http ;/ /www.fws.gov/m i d west/ 
Endangered/maminais/inba/ 
inbasuminersurveyguidance.html.  The 
documents  are  also  available  by  request, 
by  U..S.  mail  from  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Field  Gffice,  620  .South  Walker  .Street, 
Bloomington,  IN  47403-2121;  or  by 
phone  at  812-3.34-4261,  xl 2 16. 
Submitting  Comments:  If  you  wish  to 
comment  on  the  documents,  you  may 
submit  your  comments  in  writing  by 
any  one  of  the  following  methods; 

•  U.S.  mail:  U..S.  Fish  and  Wildlife 
.Service,  620  South  Walker  .Street, 
Bloomington,  IN  47403-2121; 

•  Hand-delivery:  Field  .Supervisor  at 
the  above  U..S.  mail  address; 

•  Email:  indiana_bat@fws.gov;  or 

•  Fax;  812-334—4273.  Include 
“Indiana  Bat  .Summer  Survey 
Guidelines’’  in  the  subject  line  of  the 
far;.simile  transmittal. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Que.stions  or  request.s  for  additional 
information  may  be  directfid  to  any  of 
the  following:  (1)  Mr.  Andrew  King, 
Endangered  Species  Biologist,  at  the 
Bloomington,  Indiana,  Field  Office 
address  or  phone  above;  (2)  Ms.  Robyn 
Niver,  Endangered  Species  Biologist,  by 
I  J..S.  mail  at  II.S.  Fish  and  Wildlife 
.Service,  Ecological  Services  Field 
Office,  3817  Liiker  Road,  Ciortland,  NY 
1304.5;  or  by  phone  at  007-7.53-9334;  or 
(3)  Mr.  Mike  Armstrong,  Endangered 
Species  Biologi.st,  by  11. .S.  mail  at  11. S. 
F’ish  and  Wildlife  Service,  Ecological 
.Stirvices  Field  Office, ).  C.  Watts  Federal 
Building,  Room  20.5,  330  We.st 
Broadway,  Frankfort,  KY  40001-8070; 
or  by  phone  at  .502-229—4032. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Indiana  bat  was  originally  listed 
as  in  danger  of  extinction  under  the 
Endangered  .Species  Preservation  Act  of 
1900.  Summer  .survey  guidelines  (mist- 
netting  protocols)  were  first  developed 
for  the  species  in  the  early  1990.S  and 
the  U.SF’WS  provided  revi.sed  mi.st- 
netting  guidelines  in  our  2007  Draft 
Revised  Recovery  Plan.  The  IISFW.S 
recently  convened  a  group  of  .State  and 
Federal  agency  repre.sentatives  to  revi.se 
existing  survey  guidelines.  We  solicited 
peer  review  through  the  hat  working 
groups  across  the  range  of  the  Indiana 
l)at  between  February  and  March  2012 
and  received  comments  from  .57 
individuals.  Ba.sed  upon  comments 
received  and  the  results  of  pilot  testing 
of  the  survey  guidelines  at  known 
Indiana  hat  maternity  colonies  in  the 
summer  of  2012,  we  offer  the  revi.sed 
guidelines  for  public  review  and 
comment. 

In  addition  to  .soliciting  comments  on 
draft  survey  guidelines  for  determining 
presence  or  probable  absence  of  Indiana 
hats  in  the  summer,  w(;  recjuest 
comment  on  our  proposed  approach  and 
criteria  for  testing  the  accuracy  and 
suitability  of  available  acoustic 
identification  software  programs.  Only 
programs  that  pass  our  suitability  test 
would  he  approved  by  the  DSFWS  for 
official  survey  use.  Our  goal  is  to 
incorporate  comments  and  finalize  the 
draft  survey  guidelines  and  testing 
criteria  in  time  for  implementation  in 
the  2013  field  season.  However,  should 
no  USFW.S-approved  software  programs 
be  concurrently  available,  we  propose  to 
follow  an  intermediary  contingency 
plan.  The  draft  survey  guidelines,  draft 
acoiKstic  identification  software  testing 
criteria,  and  2013  contingency  plan, 
with  instructions  for  commenting,  are 


available  on  the  Internet  (see 

ADDRESSES). 

Request  fur  Public  Comments 

We  invite  written  comments  on  (1) 

The  draft  survey  guidelines,  (2)  the 
acoustic  identification  software  testing 
criteria,  and  (3)  the  2013  contingency 
plan.  Substantive  comments  may  or  may 
not  result  in  changes  to  the  II.SFW.S 
guidance  document.  Plea.se  include 
sufficient  information  with  your 
comments  to  allow  us  to  verify  any 
.scientific  or  commercial  information 
you  include. 

While  all  comments  we  receive  will 
he  considered  in  developing  final 
documents,  we  encojirage  commenters 
to  focus  on  those  portions  of  the 
guidelines  that  have  been  revi.sed, 
particularly  those  topics  noted  above 
tliat  address  peer-review  comments. 

All  comments  received  by  the  date 
specified  in  DATES  will  he  considered  in 
preparing  final  documents.  Methods  of 
submitting  comments  are  in  ADDRESSES. 

Public  Availability  of  Comments 

Responses  to  individual  commenters 
will  not  he  provided;  however,  we  will 
provide  the  comments  we  receive  and  a 
summary  of  how  we  addressed 
substantive  comments  in  a  frequently 
asked  questions  document  on  the  Web 
site  listed  above.  If  you  submit 
comments  or  information  by  email  to 
inciiana_hat@fws.gov,  your  entire 
submission — including  any  personal  . 
identifying  information — will  be  jmsted 
on  the  Web  site.  If  your  submission  is 
made  by  hard  copy  that  includes 
personal  identifying  information,  you 
may  request  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  he  able  to  do  .so. 
We  will  post  all  hard  copy  and  email 
submissions  on  the  Web  site  listed 
above  in  ADDRESSES. 

Comments  and  materials  we  receive 
will  be  available  on  our  Web  site; 
however,  individuals  without  internet 
access  may  request  an  appointment  to 
inspect  the  comments  during  normal 
business  hours  at  our  office  in 
Bloomington.  Indiana  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Spet:ies  Act  of  1973,  as 
amended  (Ifi  IJ.S.C.  1531  at  sc;q.). 

Dated:  lanuary  2.  2013. 

Lynn  M.  Lewis, 

Assistant  Regional  Director,  Ecological 
Services,  Midwest  Region. 

IKK  Dor.  Filed  l-a-CC  H;45  iim| 

BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNM-922000-L51 1 00000-G  AOOOO- 
LVEMG12CG300;  NMNM-126813] 

Notice  of  Availability  of  the 
Environmental  Assessment  and  Notice 
of  Public  Hearing  for  the  Peabody 
Natural  Resources  Company  Federal 
Coal  Lease  Application,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  coal  management  regulations, 
the  Peabody  Natural  Resources 
Company,  Federal  Coal  Lease-by- 
Application  Environmental  A.ssessment 
(EA)  is  available  for  public  review  and 
comment.  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  New  Mexico  State  Office,  will 
hold  a  public  hearing  to  receive 
comments  on  the  liA,  Fair  Market  Value 
(FMV),  and  Maximum  Economic 
Recovery  (MER)  of  the  coal  resources  for 
Peabody  Natural  Resources  (',ompany. 
NMNM'-12t»813. 

DATES:  The  public  hearing  will  be  held 
at  3  p.m.  on  February  8,  2013.  Written 
comments  should  be  received  no  later 
than  March  11,  2013.  ^ 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Cibola  County  Convention 
Room,  515  West  High  .St.,  Grants,  New 
Mexico.  Written  comments  should  be 
sent  to  Gary  Torres  at  the  BLM 
F'armington  Field  Office,  0251  College 
Blvd.,  Suite  A,  Farmington,  NM  87402 
or  by  fax  at  505-564-7008.  Copies  of  the 
Draft  FJA,  the  unsigned  Finding  of  No 
.Significant  Impact  (FONSI)  and  the 
MER  report  are  available  at  the 
Farmington  F’ield  Office  address  above. 
The  documents  are  also  available 
electronically  at  the  following  Web  site: 
http :! I  WWW.  him  .gov/ nin  /st/ an/ fo/ 
Farmington  Field  Office/ ffo  nepa/ 
ffojnineraI_eas_open.htinI. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Shannon  Hoefeler  at  505-564-7732, 
shoefele@hIm.gov,  or  Gary  Torres  at 
505-504-7612,  gtorres@blm.gov. 

Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  .Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individuals.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  A  lea.se- 
by-application  was  filed  by  Peabody 
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Natural  Resources  Company.  The  coal 
resource  to  be  offered  is  limited  to  coal 
rei;overable  by  surface  mining  methods. 
The  Federal  coal  is  located  in  lands 
outside  establi.shed  coal  prf)duction 
^^gions  and  may  supplement  the 
reserves  at  the  FI  .Segundo  Mine.  The 
Federal  coal  resources  are  located  in 
McKinley  ('ountv.  New  Mexico. 

New  Mexico  Principal  Meridian 
T.  17  N..  R.  9  W.. 

.Sec.  34.  Al.l,. 

Tlusse  lands  contain  (i4(t  acres,  more  or 
less. 

The  FA  addre.sses  the  cultural, 
.socioeconomic,  environmental,  and 
cumulative  impacts  that  would  likely 
n;sult  from  biasing  these  coal  lands. 

IWo  alternatives  are  addressed  in  the 
FA: 

Alternative  /.  (Frojiosed  Action) — The 
tracts  would  be  leased  as  requested  in 
the  application;  and 

Alternative  2:  (No  Action) — The 
applii:ation  would  be  rejected  or  tlenied. 
The  Federal  coal  reserves  would  be 
bypassed. 

Proprietary  data  marked  as 
r:onfidential  may  be  submitted  to  tin* 
ULM  in  response  to  this  solicitation  of 
public  comments.  Data  so  marked  shall 
be  treated  in  accordance  with  the  law's 
and  regulations  governing  the 
confidentiality  of  such  information.  A 
copy  of  the  comments  submitted  by  tlui 
public  on  the  FA,  FON.Sl,  FMV,  and 
MER,  except  those  portions  identified  as 
proprietary  by  the  author  and  meeting 
exemptions  stated  in  the  Freedom  of 
Information  Act,  will  be  available  for 
public  inspection  at  the  HLM 
Farmington  Field  Office,  62.51  ('.ollege 
8lvd..  .Suite  A.  Farmington,  NM  87402, 
during  regular  business  hours  from  9 
a.m.  to  4  p.m.  Monday  through  Friday, 
excluding  Federal  holidays. 

Comments  f)n  the  FA.  FMV,  and  MFR 
should  address,  but  not  necessarily  be 
limited  to,  the  following: 

1.  The  quality  and  quantity  of  the  coal 
ro.sources; 

2.  The  method  of  mining  to  be 
employed  to  obtain  MER  of  the  coal,^ 
including:  .Specifications  of  the  seams  to 
be  mined;  timing  and  rate  of  production: 
restrictions  to  mining;  and  the  inclusion 
of  the  tracts  in  an  existing  mining 
operati«)n; 

3.  The  FMV  appraisal  including,  but 
not  limited  to:  the  evaluation  of  the  tract 
as  an  incremental  unit  of  an  existing 
mine;  quality  and  quantity  of  the  coal 
re.source;  potential  sales  value  of  the 
severed  coal;  mining  and  reclamation 
costs:  net  present  value  discount  factors; 
depreciation  and  other  tax  accounting 
factors;  the  mining  method  or  methods; 
and  any  comparable  sales  data  on 


similar  coal  lands.  The  values  given 
above  may  or  may  not  change  as  a  result 
of  comments  received  from  the  public 
and  changes  in  market  conditions 
between  now  and  when  final  economii; 
evaluations  are  c:ompleted. 

Written  comments  on  the  FA,  MFR, 
and  FMV  .should  be  sent  to  (lary  Torres 
at  the  above  a«ldre.ss  or  .sent  via  email  to 
gt()rres@hhn.ffov  prior  to  j:!ose  of 
business  March  11.  2013.  Please  note 
“(\ial  Lease  by  Application"  in  the 
subject  line  for  all  emails.  .Substantive 
comments,  whether  written  or  oral,  w'ill 
receive  equal  consideration  prior  to  any 
hsase  offering. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
p(!rsonal  identifying  information  in  your 
comment,  you  should  b(>  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  43  (iFR  parts  3422  and  342.'>. 

lesse  |.  (uen. 

State  Director. 

|FK  I)(k:.  2()i:i-n01«0  Kilwi  1-8-13;  8:4.''>  am) 

BILLING  CODE  4310-FB-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(LLWY910000  L1 61 00000  XXOOOO] 

Notice  of  Public  Meeting;  Wyoming 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  Federal  Advisory 
f^ommittee  Act  of  1972,  the  II. S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Wyoming 
Resource  Advi.sory  Council  (RAC)  will 
meet  as  indicated  below. 

DATES:  The  meeting  will  be  held 
February  6,  2013,  (1:30  p.m.  to  .5:00 
[i.m.),  I'ebruary  7,  (8:00  a.m.  to  .5:00 
p.m.)  and  February  8.  (8:00  a.m.  to 
noon)  2012. 

addresses:  The  meeting  will  be  at  the 
High  De.sert  District,  Rock  Springs  Field 
Office,  280  Highway  191  North.  Rot;k 
Springs,  Wyoming  in  the  Pilot  Butte 
Conference  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Wertz,  Wyoming  Re.source 


Advi.sory  Council  Coordinator, 

Wyoming  .State  Office,  5353 
Yellowstone,  Cheyenne,  WY  82009; 
telephone  307-77.5-6014;  email 
wert7.®i)im.^ov.  Persons  who  ii.se  a 
telecommunications  device  for  the  deaf 
(  TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  ine.s.sage  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  This  10- 
memb(U  RAC  advises  the  Secretary  of 
tin;  Interior  on  a  variety  of  management 
issues  as.sociated  w'ith  public  land 
management  in  Wyoming. 

Planned  agenda  topics  include  a  tour 
of  the  Rock  .Springs  Wild  Horse  Holding 
Facility,  a  discussion  of  checkerboard 
land  ownership,  landscape  scale 
partnerships,  invasive  weeds,  trails  and 
follow  up  from  |)revious  meetings. 

(In  Wednesday,  February  6,  the 
meeting  will  begin  at  1:30  p.m.  with  a 
tour  of  the  Wild  Horse  Holding  Facility 
on  Lionkol  Road.  Following  the  tour, 
the  group  will  meet  at  the  High  Desert 
District  Office  Pilot  Butte  Conference 
Room. 

All  RAC  meetings  are  open  to  the 
[)ublic  with  time  allocated  for  hearing 
public  comments.  (3n  Friday,  February 
8,  there  will  be  public  comment  period 
beginning  at  8:00  a.m.  The  public  may 
also  submit  written  comments  to  the 
RAC.  Depimding  on  the  number  of 
persons  wishing  to  comment  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  If  there  are 
no  members  of  the  public  interested  in 
speaking,  the  meeting  w'ill  move 
promptly  to  the  next  agenda  item. 

Dated:  lamiary  2,  2013. 

Donald  A.  Simpson, 

State  Director,  Wyominf>. 

IFK  Dor..  2013-00220  Filed  1-8-13;  8:4.'>  ami 
BILLING  CODE  4310-22-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-838] 

Certain  Food  Waste  Disposers  and 
Components  and  Packaging  Thereof; 
Notice  of  the  Commission’s 
Determination  Not  To  Review  Initial 
Determinations  Granting 
Complainant’s  Motions  To  Partially 
Terminate* the  Investigation  and  To 
Withdraw  the  Complaint;  Terfnination 
of  the  Investigation 

AGENCY:  IJ.S.  International  Trade 
(Ymimission. 
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action:  Notice. 

SUMMARY:  Notice  is  tuireby  given  that 
the  11. S.  International  Trade 
Commission  has  determined  not  to 
review'  tin;  presiding  administrative  law 
judge’s  (“ALJ”)  initial  determinations 
(“IDs”)  (Order  Nos.  fi,  and  8)  granting 
(1)  a  motion  by  complainant  Llmerson 
Electric  Co.  of  St.  Et)uis,  Missouri 
(“Emerson”)  to  partially  terminate  the 
investigation  and  (2)  a  motion  to 
terminate  the  investigation  ba.sed  on 
withdrawal  of  the  complaint. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amanda  .S.  Pitcher,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
(Commission,  .SOO  E  Street  SW., 
Wastiington,  DC  20436,  telephone  (202) 
205-2737.  Copies  of  non-confidential 
tlocuments  filed  in  connection  w'ith  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
liours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  20.5-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  hltfj://wH'w.usitc.f;ov. 
Tlie  public  record  for  this  investigation 
may  be  view'ed  on  tlie  Commission’s 
electronic  docket  (ECDIS)  at  http:// 
odis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
(Commission  instituted  this  investigation 
on  April  20,  2012,  ba.sed  on  a  complaint 
filed  by  Emerson  of  St.  Louis.  Missouri, 
alleging  violations  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  by 
reason  of  (1)  Infringement  of  the  claim 
of  U.S.  Patent  No.  D535,850  (’850 
patent);  (2)  infringement  of  U.S. 
Trademark  Registration  No.  2,518,010 
and  common  law  trademarks;  (3)  unfair 
competition  by  passing  off;  (4) 
trademark  dilution;  and  (5)  trade  dre.ss 
infringement.  77  FR  23751  (Apr.  20, 
2012).  The  Commission’s  Notice  of 
Investigation  named  Anaheim 
Manufacturing  C.o.  of  Brea,  California  as 
the  only  respondent.  The  Notice  of 
Investigation  was  amended  to  add 
respondents  Jiangsu  Mega  Motors  and 
Zhjiang  Zhongda  Technical  Export  Co. 
Ltd.  The  Office  of  Unfair  Import 
Inve.stigations  (“OUH”)  w-as  also  named 
as  a  party. 

On  November  28,  2012,  Emerson  filed 
a  motion  for  partial  termination  with 
respect  to  Emerson’s  allegations  of 
infringement  of  the  ’850  patent, 
trademark  infringement  by  inducement, 
and  trademark  dilution,  (in  December  3, 


2012,  Emerson  filed  a  letter 
supplementing  its  motion  to  stale  that 
then;  are  no  agreements  among  the 
parlies  concerning  the  subject  matter  of 
the  investigation.  On  December  4,  2012, 
the  ALJ  granted  Emerson’s  motion,  in 
Ord(!r  No.  6.  finding  that  there  are  no 
agreements,  written  or  oral,  expre.ss  or 
implied  between  the  parties  concerning 
the  investigation.  In.addition,  Ihe  AI,J 
found  that  there  are  no  extraordinary 
circumstances  that  would  preclude 
granting  the  motion  and  that  partial 
termination  is  in  the  public  interest. 

On  December  7,  2012,  Emerson  filed 
a  motion  to  terminate  the  investigation 
ba.sed  on  withdrawal  of  the  remaining 
allegations  in  the  complaint  and  to  stay 
the  procedural  schedule.  On  December 
11,  2012,  the  ALJ  granted  Emerson’s 
motion,  in  Or^er  No.  8,  finding  that 
there  are  no  agreements,  written  or  oral, 
express  or  implied  between  the  parties 
concerning  the  investigation.  In 
addition,  the  ALJ  found  that  there  are  no 
extraordinary  circumstances  that  would 
preclude  granting  the  motion  and  that 
termination  of  the  investigation  is  in  the 
public  interest. 

The  Cominissif)!!  has  determined  not 
to  review  the  subject  IDs  and  to 
terminate  the  investigation. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.42  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

By  order  of  the  Commission. 

Issued;  lamiary  3.  201  ;j. 

William  R.  Bishop, 

Siipon'isory'  llvnrings  and  Informaiinn 
Officer. 

IKK  Oor:.  20i;<-0017fl  Filed  H;4,S  iini| 

BILLING  CODE  702(M)2-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

Fodoral  Hogistor  Citation  of  Previous 
Announconionts:  77  FR  H9828. 
AGENCY:  Advisory  (knnmittee  on  Rule:s 
of  Bankruptcy  Prot;edure,  Judif:ial 
Conference  of  the  United  States. 

ACTION:  Notice  of  Cancellation  of  Open 
Hearing. 

SUMMARY;  The  following  public  hearing 
on  proposed  amendments  to  the  Federal 
Rules  of  Bankruptcy  Procedure  has  been 
canceled:  Bankruptcy  Rules  Hearing, 
February  1,  2013,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  J.  Robinson,  Deputy  Rules 
Officer  and  (^oun.sel,  Admini.strative 
Office  of  the  United  .States  Courts, 
Washington,  U(L  20544,  telephone  (202) 
502-1820. 

Dated:  lamiary  2.  2013. 

Notice  of  Meeting  (’ani;eilalion. 

Benjamin  |.  Robinson, 

Hides  Committee  Deputy  and  Counsel. 

IKK  Ooi:,  201:1-00230  Filed  1-8-13;  8:45  am) 
BILLING  CODE  2210-55-P 

JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  The  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

Federal  Register  Citation  of  Previous 
Announcement:  77FR  49828. 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  Cancellation  of  (3pen 
Hearing. 

SUMMARY:  The  following  public  hearing 
on  proposed  amendments  to  the  Federal 
Rules  of  Ajipellate  Procedure  has  been 
canf;eled:  Appellate  Rules  Hearing, 
February  1.  2013,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  J.  Robinson,  Deputy  Rules 
Officer  and  Counsel,  Administrative 
Office  of  the  United  States  Courts, 
Washington,  D(i  20544,  telephone  (202) 
502-1 820. 

Dated:  lamiary  2,  2013. 

Benjamin  |.  Robinson, 

Hales  Committee  Deputy  and  Counsel. 

IFR  Hoc.  2013-00233  Filed  1-8-13;  8:45  am) 

BILLING  CODE  2210-55-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed  First 
Amendment  to  Consent  Decree  Under 
the  Clean  Air  Act 

On  January  2,  2013,  the  Department  of 
Justice  lodged  a  proposed  first 
amendment  to  a  consent  decree  w'ith  the 
United  States  District  Court  for  the 
Southern  Di.strict  of  Texas  iii  the  lawsuit 
entitled  United  States  v.  Formosa 
Plastics  Corporation,  Texas,  et  al..  Civil 
Action  No.  09-00061. 

Under  the  original  2010  con.sent 
decree,  Formosa  Plastics  Corporation, 
Texas,  Formo.sa  Hydrocarbons.  Inc. 
(collectively  “FP(i  TX”),  and  Formosa 
Plastics  Corporation.  Louisiana 
(collectively  “Defendants”)  agreed  to 
undertake  numerous  measures  to  come 
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into  compliance  with  various 
environmental  statutes  and  regulations 
at  their  facilities  in  Point  Comfort, 

Texas,  and  Baton  Rouge,  Louisiana.  The 
Defendants  still  are  in  the  process  of 
complying  with  the  2010  Decree. 
However,  at  the  Point  Comfort  Facility, 
FPX  TX  violated  certain  leak  detection 
and  repair  (“LDAR”)  provisions  of  the 
Decree  (whic;h  are  based  on  regulations 
promulgated  under  the  (3ean  Air  Act, 

42  IJ.S.C^  7401,  et  snq.],  and  the  United 
.Stattis  and  FPC  TX  agreed  to  a  proposed 
first  amendment  to  the  Consent  Decree. 
Under  the  propo.sed  first  amendment, 
FPC,  TX  will  undertake  a  comprehensive 
review  of  tHpiipment  such  as  valves, 
pumps,  and  compressors  at  the  Point 
Comfort  facility  to  determine  the 
applicability  of  certain  LDAR 
njquirements  and  will  pay  a  stipulated 
penalty  of  $1 ,447,92.5. 

The  publication  of  this  notice  opens 
a  period  of  public  comment  on  the  first 
amendment.  Comments  should  be 
addre.s.sed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  and  shuidd  refer  to 
United  States  v.  Formosa  Plastics 
Corporation,  Texas,  et  al.,  D.J.  Ref.  No. 
99-5-2-1-08995.  All  comments  must  be 
submitted  no  later  than  thirty  (30)  days 
after  the  publication  date  of  this  notice. 


(Comments  may  be  submitted  either  by 
email  or  by  mail: 

To  submit  ! 
comments:  ' 

Send  them  to: 

By  e-mail 

pubcomment- 

ees.enrd@usdoj.gov 

By  mail . 

Assistant  Attorney  General 
:  U.S.  DOJ— ENRD 

1  P.O  Box  7611 

Washington,  DC  20044-7611. 

During  the  public  comment  period, 
the  first  amendment  may  be  examined 
and  downloaded  at  this  Dej)artment  of 
fitstice  Web  site;  l\ttp://w\\'w. usdoj.gov/ 
enrd/Consent Decrees. htinl.  We  will 
provide  a  paper  copy  of  the  first 
amendment  upon  written  request  and 
payment  of  reproduction  costs.  Please 
mail  your  request  and  payment  to: 
('onsent  Decree  Library,  IJ.S.  DOJ — 
ENRD,  P.O.  Box  7611,  Washington,  DC 
20044-7611. 

Please  enclose  a  check  in  the  amount 
of  S  8.50  (25  cents  per  page 
reproduction  cost)  payable  to  the  United 
States  Treasury. 

Maureen  Katz. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Hesoarces  Division. 

IFR  Doc.  20i:»-00210  Filerl  l-R-KJ;  H:4,S  Hm| 

BILLING  CODE  441(>-1S-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Clean  Air 
Act 

On  January  4,  2013,  the  Department  of 
Justice  lodged  a  proposed  consent 
decree  w'ith  the  United  States  District  • 
Court  for  the  Eastern  District  of 
Wisconsin  in  the  lawsuit  entitled 
United  States  v.  Wisconsin  Public 
Service  Corporation,  (av.  No.  13-C,-10 
(E.D.  Wis.). 

In  this  civil  enforcement  action  under 
the  federal  Clean  Air  Act,  the  United 
States  alleges  that  Wisconsin  Public 
Service  Corporation  (“WPS”)  failed  to 
comply  with  ct;rtain  requirements  of  the 
Act  intended  to  protec:t  air  quality.  The 
complaint  seeks  injunctive  relief  and 
civil  penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
(“PSD”)  and  Title  V  provisions  of  the 
Clean  Air  Act,  42  U.S.C.  7470-92  and  42 
U.S.C.  7661a-7666lf,  and  related  state 
and  federal  implementing  regulations. 
'I’he  complaint  alleges  that  WP.S  failed 
to  obtain  appropriate  permits  and  failed 
to  install  and  operate  required  pollution 
control  di;vices  to  reduce  emissions  of 
various  air  pollutants  at  the  Weston 
Generation  Station,  a  coal-fired  power 
plant  in  Marathon  (bounty,  Wisconsin. 

The  pro{)Osed  ctinsent  decree  woulil 
re.solve  past  Clean  Air  Act  violations 
and  would  require  WPS  to  reduce 
harmful  emissions  of  sulfur  dioxide 
(“SOt”),  nitrogen  oxides  (“NOx”),  and 
particular  matter  (“PM”)  emissions,  at 
the  Weston  (Generation  Station,  as  well 
as  the  F^ulliam  Generation  .Station,  a 
coal-fired  power  plant  located  in  Brown 
County,  Wisconsin.  The  reductions 
would  be  achieved  through  emission 
control  requirements  and  limitations 
spet:ified  by  the  proposed  consent 
ilecree,  including  installation  and 
operation  of  pollution  controls: 
retirement,  refueling',  or  repowering  of 
certain  generating  units;  and  annual 
emission  caps  at  both  the  Weston  and 
Pulliam  plants.  WP.S  will  also  spend  $6 
million  to  fund  environmental 
mitigation  projects  that  will  further 
reduce  emissions  and  benefit 
communities  adversely  affected  by 
pollution  from  its  plants,  and  pay  a  civil 
penalty  of  $1.2  million. 

The  publication  of  this  notice  opens 
a  period  for  public  comment  on  the 
proposed  consent  decree.  C',omments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Re.sources  Division,  and  should 
refer  to  United  States  v.  Wisconsin 
Public  Service  Corporation,  (iiv.  No.  13- 
C-10  (E.D.  Wis.),  D.J.  Ref.  No.  90-5-2- 
1-1230/1.  All  comments  must  be 


submitted  no  later  than  thirty  (30)  days 
after  the  publication  date  of  this  notice. 
Comments  may  be  submitted  either  by 
email  or  by  mail: 


To  submit 
comments: 

Send  them  to: 

By  e-mail 

pubcomment- 

ees.enrd@usdoj.gov. 

By  mail . 

Assistant  Attorney  General 

U.S.  DOJ— ENRD 

P.O  Box  761 1 

Washington,  DC  20044-7611. 

During  the  public  comment  period, 
the  proposed  consent  decree  may  be 
examined  and  downloaded  at  this 
justice  Department  Web  site;  http:// 
www.usdol.gov/enrd/ 

Consent  Decrees. html.  We  will  provide 
a  [)aper  copy  of  the  proposed  consent 
decree  upon  written  request  and 
payment  of  reproduction  costs.  Please 
mail  your  request  and  payment  to: 
Consent  Decree  Library.  U.S.  DO) — 
ENRD,  P.O.  Box  7611,  Washington,  DC 
20044-761 1 . 

Please  enclose  a  check  or  money  order 
for  .$19.00  (25  cents  per  page 
r<!production  cost)  payable  to  the  United 
.States  Treasury. 

Maureen  Katz. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

IFK  Doc.  201.'{-00232  Filed  1-8-13;  8:45  iiin| 

BILLING  CODE  4410-15-P 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed  Partial 
Consent  Decree  Under  the  Clean  Water 
Act 

Notice  is  hereby  given  that  on  january 
3,  2013,  a  {imposed  {jartial  Consent 
Decree  (“Decree”)  was  lodged  in  U.S.  v. 
HP  Exploration  and  Production,  et  al. 
Civil  No,  10-4536  (E.D.  La.)  ('Phat  case 
is  centralized  in  MDL  2179;  In  Re:  Oil 
Spill  by  the  Oil  Rig  “Deepwater 
Horizon"  in  the  Gulf  of  Mexico,  on  April 
21),  2010.) 

In  this  civil  enforcement  action  the 
United  .States  sought,  among  other 
things,  civil  {penalties  under  Section 
311(b)  of  the  Clean  Water  Act,  33  U..S.C. 
1321(b).  from  the  “Transocean 
Defendants”  (Transocean  Deepwater 
Inc.,  'Pransocean  (Offshore  Doo{)water 
Drilling  Inc.,  Transocean  Holdings  LLC, 
and  I’riton  As.set  Leasing  GmbH).  That 
claim  arises  against  the  Transocean 
Defendants,  and  other  defendants  as 
well,  from  the  discharge  of  oil  into  the 
Gulf  of  Mexico  resulting  from  the 
blowout  of  the  Macondp  Well  that  began 
in  Afiril  2010. 
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Under  the  proposed  Decree,  the 
Transocean  Defendants  will  pay  a  $1 
billion  civil  penalty.  The  proposed 
Decree  does  not  conclude  any  claim 
against  the  Transocean  Defendants  other 
than  those  claims  for  penalty  specified 
in  the  proposed  Decree.  The  proposed 
Decree  also  does  not  resolve  any  claim 
brought  against  other  defendants  in  this 
civil  enforcement  action. 

Also  under  the  proposed  Decree,  the 
Transocean  Defendants  must  comply 
with  court-enforceable  strictures  aimed 
at  reducing  the  chances  of  another 
blowout-and-discharge-of-oil  and  at 
improving  emergency  response 
capabilities.  Examples  of  these 
requirements  include:  Certifications  of 
maintenance  and  repair  of  blowout 
preventers  before  each  drilling  job, 
consideration  of  process  safety  risks, 
and  personnel  training  related  to  oil 
spills  and  responses  to  other 
emergencies.  The  Transocean 
Defendants  will  have  to  meet  these 
requirements  for  at  least  five  years  on  all 
their  drilling  operations  in  waters  near 
the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  twenty-one  (21)  calendar 
days  from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Decree.  The  21 -day  period  (and  not  a 
longer  period  of  time)  is  provided  to 
ensure  both  a  proper  public  comment 
period  and  an  opportunity  for  the 
Department  of  Justice  to  receive, 
consider,  and  address  public  comments 
before  the  first  phase  of  the  civil  trial, 
scheduled  to  begin  on  February  25, 

2013,  before  the  United  States  District 
Court  for  the  Eastern  District  of 
Louisiana.  Comments  .should  be  ' 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  and  either  emailed 
to  pubcoinment-ees.enrd@usdol.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  U.S.  v. 
BP  Exploration  and  Production  et  al. 
Civil  No.  lt)-4536  (E.D.  La.)  (centralized 
in  MDL  2179:  In  Be:  Oil  Spill  by  the  OH 
Big  “Deepwater  Horizon”  in  the  Gulf  of 
Mexico,  April  20,  2012),  D.J.  Ref.  90-5- 
1-1-10026. 

During  the  public  comment  period, 
the  proposed  Decree  may  be  examined 
on  the  following  Department  of  Justice 
Web  site:  http://www.usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
proposed  Decree  may  also  be  obtained 
by  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
or  by  faxing  or  emailing  a  reque.st  to 
“Consent  Decree  Copy” 
[EESCDCopy.ENBD@usdoj.gov),  fax  no. 
(202)  514-^097,  phone  confirmation 


number  (202)  514-5271.  If  requesting  a 
copy  from  the  Consent  Decree  Library 
by  mail,  plea.se  enclo.se  a  check  in  the 
amount  of  $19.50  (25  cents  per  page 
rejiroduction  cost)  payable  to  the  U.S. 
Treasury  or,  if  requesting  by  fax, 
forward  a  check  in  that  amount  to  the 
Consent  Decree  Library  at  the  address 
given  above. 

Maureen  M.  Katz, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Itesources 
Division. 

|FR  Doc.  :i()13-(M)209  Filed  8:45  am| 

BILLING  CODC  4410-1 5-P 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — ASTM  International 
Standards 

Notice  is  hereby  given  that,  on 
December  12,  2012,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  (“the  Act”), 
ASTM  International  (“ASTM”)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  di.sclosing 
additions  or  changes  to  its  standards 
development  activities.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act’s  provisions 
limiting  the  recovery  of  antitru.st 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
ASTM  has  provided  an  updated  list  of 
current,  ongoing  ASTM  standards 
activities  originating  between 
September  and  December  2012 
designated  as  Work  Items.  A  complete 
listing  of  ASTM  Work  Items,  along  with 
a  brief  description  of  each,  is  available 
at  http://www.astm.org. 

fin  September  15,  2004,  ASTM  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  November  10,  2004 
(69  FR  65226). 

The  last  notification  was  filed  with 
the  Department  on  September  10,  2012. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  11, 2012  (77  P'R  61786). 

Patricia  A.  Brink, 

Dirtfctor  of  Civil  Enforcement,  Antitrust 
Division. 

IFR  Doc.  2013-00283  Filwl  1-8-13;  8:45  am) 

BILLING  CODE  4410-1 1-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Extend  an 
Information  Collection 

agency:  National  Science  Foundation. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3501  et  seq.),  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  The  National  Science 
Foundation  (NSF)  will  publish  periodic 
summaries  of  proposed  projects. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  neces.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  March  11,  2013  to 
be  assured  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
Send  comments  to  address  below. 

FOR  ADDITIONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  Plimpton, 
the  NSF  Reports  Clearance  Officer, 
phone  (703)  292-7556,  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  which  is  accessible  24 
hours  a  day,  7  days  a  week,  365  days  a 
year  (including  federal  holidays). 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  Earned 
Doctorates. 

OMB  Approval  Number:  3145-0019. 

Expiration  Date  of  Approval:  May  31, 
2014. 

Type  of  Bequest:  Intent  to  seek 
approval  to  extend  an  information 
collection  for  three  years. 

1.  Abstract:  Established  within  the 
National  .Science  Foundation  by  the 
America  COMPETES  Reauthorization 
Act  of  2010  §  505,  codified  in  the 
National  Science  Foundation  Act  of 
1950,  as  amended,  the  National  Center 
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for  Science  and  Engineering  Statistics 
(NCSES)  .serves  as  a  central  Federal 
clearingh(juse  for  the  collection, 
interpretation,  analysis,  and 
dissemination  of  objective  data  on 
science,  engineering,  technology,  and 
research  and  development  for  use  by 
practitioners,  researchers,  policymakers, 
and  the  public.  'I’be  Survey  of  Earned 
Doctorates  (SED)  is  part  of  an  integrated 
survey  system  that  meets  the  human 
rtisources  part  of  this  mission. 

The  SED  has  been  coiidiu:ted 
annually  since  1958  and  is  jointly 
sponsored  by  six  Ffuleral  agcmcies  in 
order  to  avoid  duplication.  It  is  an 
ac;curate,  tiimdy  source  of  information 
on  one  of  our  Nation’s  most  important 
resources — highly  educated  individuals. 
Data  are  obtained  via  paper 
questionnaire  or  Web  survey  from  each 
person  earning  a  research  doctorate  at 
the  time  they  receive  the  degree.  Data 
are  collected  on  their  field  of  specialty, 
educational  background,  sources  of 
support  in  graduate  school,  debt  level, 
postgraduation  plans  fur  employment, 
and  demographic  chararderistics. 

The  Federal  government,  universities, 
researchers,  and  others  use  the 
information  extensively.  The  National 
Science  Foundation,  as  the  lead  agency, 
publishes  .statistics  from  the  survey  in 
several  reports,  but  primarily  in  tbe 
annual  publication  series,  “Science  and 
Engineering  Doctorates”  and  the 
Interagency  Report,  “Doctorate 
Recipients  from  U.S.  Universities.” 
These  reports  are  available  in  print  and 
electronically  on  the  World  Wide  Web. 

The  survey  will  be  collected  in 
conformance  with  the  Privacy  Act  of 
1974.  Responses  from  individuals  are 
voluntary.  NSF  will  ensure  that  all 
individually  identifiable  information 
collected  will  be  kept  strictly 
confidential  and  will  be  used  for 
research  or  statistical  purposes, 
analyzing  data,  and  preparing  scientific 
reports  and  articles. 

2.  Expected  Respondents:  A  total 
response  rate  of  92.8%  of  the  49,010 
persons  who  earned  a  research  doctorate 
was  obtained  in  academic  year  2011. 
This  level  of  response  rate  has  been 
consistent  for  several  years.  The 
respondents  will  be  individuals  and  the 
estimated  number  of  respondents 
annually  is  around  48,000  (based  on  the 
201 1  response  rate). 

3.  Estimate  of  Burden:  In  2014, 
approximately  52,000  individuals  are 
expected  to  receive  research  doctorates 
from  United  States  institutions.  The 
F’oundation  estimates  that,  on  average, 
20  minutes  per  respondent  will  be 
required  to  complete  the  survey.  The 
annual  respondent  burden  for 
completing  the  SED  is  therefore 


estimated  at  17,333  hours,  based  on 
52,000  respondents. 

Additional  time  is  needed  to  comj)lete 
the  Mi.ssing  Information  better  (MIL), 
which  is  sent  to  any  survey  respondent 
who  did  not  provide  data  on  any  of 
eight  “critical  items”  (year  of  Master’s, 
year  of  Bachelor’s,  postgraduation 
lo(;ation  (state  or  country),  birth  date, 
citizenship  status,  race,  ethnicity,  and 
gender)  on  their  original  respon.se.  Mo.st 
MILs  address  fewer  than  eight  missing 
items.  Based  on  past  results,  the  average 
respondent  is  expected  to  spend  two 
minutes  completing  the  MIL.  The  SED 
receives  an  average  of  2,000  completed 
MILs  each  survey  round,  for  an  annual’ 
MIL  completion  burden  estimate  of  07 
hours. 

In  addition  to  the  actual  survey,  the 
.SED  also  requires  the  collection  of 
administrative  data  from  participating 
institutions.  The  In.stitutional 
Coordinator  at  the  institution  helps 
di.stribute  the  survey,  track  it,  collect  it 
and  submit  the  completed 
questionnaires  to  the  SED  survey 
contractor.  Based  on  focus  groups 
conducted  with  Institutional 
Coordinators,  it  is  estimated  that  the 
SED  demands  no  more  than  1%  of  the 
In.stitutional  (Coordinator’s  time  over  the 
course  of  a  year,  which  computes  to  20 
hours  per  year  per  individual  contact 
(40  hours  per  week  x  50  weeks  per  year 
X  .01).  With  530  programs  participating 
in  the  SED,  the  estimated  annual  burden 
to  In.stitutional  Coordinators  of 
administering  the  SED  is  10,600  hours. 

Therefore,  the  total  annual 
information  burden  for  the  SED  is 
estimated  to  be  28,000  hours.  This  is 
higher  than  the  last  annual  estimate 
approved  by  OMB  due  to  the  increased 
number  of  respondents  (doctorate 
recipients). 

Dated:  laniiary  3,  2013. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

IFR  Doi;.  2013-00179  Filed  1-8-13;  8:45  ainl 

BILUNG  CODE  755S-01-P 

NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board;  Sunshine  Act 
Meetings;  Notice 

The  National  Science  Board,  pursuant 
to  NSF  regulations  (45  CFR  part  614), 
the  National  Science  Foundation  Act,  as 
amended  (42  U.S.C.  1862n-5),  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.CC.  552b),  hereby  gives  notice  in 
regard  to  the  scheduling  of  a 
teleconference  meeting  of  the  Executive 
Committee  National  .Science  Board. 


AGENCY  HOLDING  MEETING:  National 
.Science  Board. 

DATE  AND  TIME:  Monday,  (anuary  7,  2012 
from  2:00-2:15  p.m. 

SUBJECT  MATTER:  Review  of  Board 
member  projiosal  requesting  NSF 
funding. 

status:  Closed. 

PLACE:  This  meeting  will  be  held  by 
teleconference  originating  at  the 
National  .Science  Board  Office,  National 
.Science  F’oundation,  4201  WH.son  Blvd., 
Arlington,  VA  222.30. 

UPDATES:  Please  refer  to  the  National 
Science  Board  Web  site  www.nsf.gov/ 
nsb  for  additional  information.  Meeting 
information  and  .schedule  updates  (time, 
place,  subject  matter  or  status  of 
meeting)  may  be  found  at  http:// 
mviv.  nsf.gov /nsb /notices  / . 

AGENCY  CONTACT:  Dedric  A.  Carter,  703/ 
292-8002,  [dacarter@nsf.gov). 

Ann  Bushmiller, 

NSB  Senior  Legal  Counsel. 

IFK  Doc.  201.3-(HI334  Filed'l-7M3:  4:15  pin] 

BILLING  CODE  7555-01 -P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Corporate  Administration  Committee 
Board  of  Directors  Meeting;  Sunshine 
Act 

TIME  AND  date:  2:00  p.m.,  Monday, 
January  14,  2013. 

place:  1325  G  Street  NW.,  Suite  800, 
Boardroom,  Washington,  DC  20005. 

STATUS:  Gpen. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Erica  Hall,  Assistant  Corporate 
Secretary,  (202)  220-2376; 
ehall@nw.org. 

AGENDA: 

I.  Call  to  Order 

II.  Officer  Performance  Reviews 

III.  Human  Resources  Update 

IV.  Corporate  Administration 

Committee  Charter 

V.  Adjournment 
Erica  Hall, 

Assistant  Corporate  Secretary'. 

IFR  Doc.  201:1-00301  Filed  1-7-13;  11:15  am] 

BILLING  CODE  7570-02-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68576;  File  No.  SR-Phlx- 
2012-145] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend  Its 
Fee  Schedule  for  the  Following  Direct 
Data  Feed  Products:  Top  of  Phlx 
Options  Data  Feed,  the  Top  of  Phlx 
Options  Plus  Orders  Data  Feed,  the 
PHLX  Orders  Data  Feed  and  the  PHLX 
Depth  of  Market  Data  Feed 

January  3,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19h-4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
21,  2012,  NASDAQ  OMX  PHLX  LLC 
("Phlx”  or  “Exchange”)  fded  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III,  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
fee  schedule  for  the  four  direct  data  feed 
products. 

While  changes  to  the  Pricing 
Schedule  pursuant  to  this  proposal  are 
effective  upon  filing,  the  Exchange  has 
designated  the  proposed  amendment  to 
be  operative  on  January  2,  2013. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 


italicized;  proposed  deletions  are 
bracketed.-’ 

***** 

IX.  Proprietary  Data  Feed  Fees 


Top  of  phlx  Options  (“TOPO”) 


Account  type 

Monthly 

charge 

Internal  Distributor  . 

$2,000 

External  Distributor . 

2,500 

Non-Professional  Subscriber . 

1 

Professional  Subscriber . 

40 

•  A  Non-Professional  Subscriber  is  a 
natural  person  who  is  neither:  (i) 
ivgistered  or  qualified  in  any  capacity 
with  the  Commission,  the  Commodities 
Futures  Trading  Commission,  any  state 
securities  agency,  any  securities 
exchange  or  association,  or  any 
commodities  or  futures  contract  market 
or  association;  (ii)  engaged  as  an 
"investment  adviser”  as  that  term  is 
defined  in  Section  201(1 1}  of  the 
Investment  Advisors  Act  of  1940 

( whether  or  not  registered  or  qualified 
under  that  Act);  nor  (Hi)  employed  by  a 
bank  or  other  organization  exempt  from 
registration  under  federal  or  state 
securities  laws  to  perform  functions  that 
would  require  registration  or 
qualification  if  such  functions  were 
performed  for  an  organization  not  so 
exempt.  A  Non-Professional  Subscriber 
may  only  use  the  data  provided  for 
personal  purposes  and  not  for  any  ’ 
commercial  purpose. 

•  A  Professional  Subscriber  is  any 
Subscriber  that  is  not  a  Non- 
Professional  Subscriber.  If  the  NASDAQ 
OMX  Subscriber  agreement  is  signed  in 
the  name  of  a  business  or  commercial 
entity,  such  entity  would  be  considered 
a  Professional  Subscriber. 


•  The  Monthly  Charge  per  Subscriber 
(both  Professional  and  Non- 
Professional)  covers  the  usage  of  all  four 
PHLX  data  products  and  will  not  be 
assessed  separately  for  each  data 
product.  PHLX  data  is  comprised  of  Top 
of  Phlx  Options  ("TOPO”),  TOPO  Pius 
Orders,  PHLX  Orders  and  PHLX  Depth 
Data  feeds.  For  example,  if  a  firm  has 
one  Professional  (Non-Professional) 
Subscriber  accessing  TOPO,  TOPO  Plus 
Orders,  PHLX  Orders  and  PHLX  Depth 
of  Market  the  firm  would  only  report  the 
Subscriber  once  and  pay  $40  ($1  for 
Non-Professional). 

•  A  “distributor”  of  NASDAQ  OMX 
PHLX  data  is  any  entity  that  receives  a 
feed  or  data  file  of  data  directly  from 
NASDAQ  OMX  PHLX  or  indirectly 
through  another  entity  and  then 
distributes  it  either  internally  (within 
that  entity)  or  externally  (outside  that 
entity).  All  distributors  shall  execute  a 
NASDAQ  OMX  Subscriber  agreement. 

Non-Display  Enterprise  Ucense 

The  $10,000  per  month  Non-Display 
Enterprise  License  fee  permits 
distribution  to  an  unlimited  number  of 
internal  non-display  Subscribers 
without  incurring  additional  fees  for 
each  internal  Subscriber.  The  Non- 
Display  Enterprise  Ucense  covers  non¬ 
display  Subscriber  fees  for  all  PHLX 
proprietary  direct  data  feed  products 
and  is  in  addition  to  any  other 
associated  distributor  fees  for  PHLX 
proprietary  direct  data  feed  products. 

Managed  Data  Solutions 

The  charges  to  be  paid  by  Distributors 
and  Subscribers  of  Managed  Data 
Solutions  products  containing  Top  of 
PHLX  Options  shall  be: 


Price 


Fee  schedule  for  Managed  Data  Solutions 


Managed  Data  Solution  Administration  Fee  (for  the  right  to  offer  Managed  Data  Solutions  to  client  organizations)  .. 
PHLX  Managed  Data  Solution  Subscriber  Fee . 


$1, 500/mo  Per  Distributor. 
$250/mo  per  Subscriber. 


TOPO  Plus  orders 


Account  type 

Monthly 

charge 

Internal  Distributor  . 

$4,000 

External  Distributor . 

5,000 

Non-Professional  Subscriber . 

1 

Professional  Subscriber . 

[2140 

!•  The  Monthly  Charge  and 
Subscriber  Fees  applicable  to  TOPO 
Plus  Orders  u.sers  are  effective 
beginning  June  1,  2010.1 


[•  Tbe  Monthly  Charge  applicable  to 
Internal  Distributors  of  TOPO  Plus 
Orders  will  apply  to  Specialized  Order 
Feed  users  that  have  not  migrated  to 
TOPO  Plus  Orders  on  or  before  June  1 , 
2010.) 

1*  A  Non-Professional  Subscriber  is  a 
natural  person  who’is  neither:  (i) 
registered  or  qualified  in  any  capacity 
with  the  Commission,  the  Commodities 
Futures  Trading  Commission,  any  state 
securities  agency,  any  securities 
exchange  or  association,  or  any 
commodities  or  futures  contract  market 


or  association;  (ii)  engaged  as  an 
“investment  adviser”  as  that  term  is 
defined  in  Section  201(11)  of  the 
Investment  Advisors  Act  of  1940 
(whether  or  not  registered  or  qualified 
under  that  Act);  nor  (iii)  employed  by  a 
bank  or  other  organization  exempt  from 
registration  under  federal  or  state 
securities  laws  to  perform  functions  that 
would  require  registration  or 
qualification  if  such  functions  were 
performed  for  an  organization  not  so 
exempt.  A  Non-Professional  Subscriber 
may  only  u.se  the  data  provided  for 


l.S  IJ..S.C.  78s(b)(l). 


2  17  CFK  240.19b-4. 


■'Changes  are  marked  to  the  rules  of  PHLX  are 
found  at  http://nasdaqomxphlx.cchwathtreet.com/. 
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|)(;rsonal  purposes  and  not  for  any 
commercial  purpose.) 

(•  A  Professional  Subscriber  is  any 
Subscriber  that  is  not  a  Non- 
Professional  Subscriber.  If  the  NASDAQ 
OMX  Subscriber  agreement  is  signet!  in 
the  name  of  a  business  or  commercial 
entity,  .such  entity  would  be  i;onsidered 
a  Professional  Subscriber.) 


PHLX  Orders 


Account  type 

Monthly 

charge 

Internal  Distnbutor  . 

External  Distributor  . 

Non-Professional  Subsenber . 

Professional  Subscriber . 

$3,000 

3,500 

1 

40 

PHLX  Depth  Data 

Account  type 

Monthly 

charge 

1 

Internal  Distributor  .  | 

External  Distributor  . 

Non-Professional  Subscriber . 

Professional  Subscriber . 

$4,000 

4,500 

1 

40 

PHLX  Options  Trade  Outline 
(“PHOTO”) 

Account  type 

i  Monthly 
charge 

End  of  Day  Product  Subscriber  .... 
Intra-Day  Product  Subscriber . 

i 

$500 

1,500 

PHOTO  Historical  Data 

Account  type 

Charge 
i  per 

i  calendar 
i  month  re- 
i  quested 

End  of  Day  Product  Subscriber .... 
Intra-Day  Product  Subscriber  . 

400 

750 

^  For  example,  a  subscriber  wbo  requests 
End  of  Day  PHOTO  Historical  Data  for  tbe 
Month  of  March,  2009  would  be  charged 
$400.  A  subscriber  who  requests  End  of  Day 
PHOTO  Historical  Data  for  the  months  of 
March,  2009  and  April,  2009  would  be 
charged  $400  for  the  March,  2009  End  of  Day 
data  and  $400  for  the  April,  2009  End  of  day 
data,  for  a  total  of  $800,  etc.  A  sub.scrilwr 
who  requests  Intra-Day  PHOTO  Hi.storical 
Data  for  the  Month  of  March,  2009  would  he 
charged  $750.00.  A  subscriber  who  requests 
Intra-Day  PHOTO  Historical  Data  for  the 
months  of  March,  2009  and  April,  2009 
would  be  charged  $750  for  the  March,  2009 
Intra-Day  data  and  $750  for  the  April,  2009 
Intra-Day  data,  for  a  total  of  $1,500,  etc, 
***** 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C^hange 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  tbe  purpose  of  and  basis  for 
the  proposed  rule  change  and  distaissiul 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspetds  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpo.se  of  the  proposed  rule 
change  is  to  amend  the  fees  for  TOPO, 
TOPO  Plus  Orders,  PHLX  Orders  and 
PHLX  Depth  of  Market  data  products. 
TOPO  provides  Subscribers  a  direct  data 
feed  that  includes  the  Exchange’s  best 
bid  and  offer  position,  with  aggregate 
size,  based  on  displayable  order  and 
quoting  interest.  The  TOPO  Plus  Orders 
data  feed  product  combines  the  TOPO 
and  PHLX  Orders  data  feeds  and 
provides  Exchange  top-of-market  data 
(including  quotes  and  trades),  together 
with  real-time  full  depth  order 
information.  TOPO  Plus  Orders  data 
enables  Subscribers  to  monitor  their 
order  book(s),  including  single  and 
complex  orders,'*  and  Complex  Order 
Live  Auction  (“COLA”)^  for  all  options 
listed  on  PHLX.  The  PHLX  Orders  data 
feed  provides  the  same  single  and 
complex  order  information  described 
above  that  makes  up  the  “Plus  Orders” 
portion  of  the  TOPO  Plus  Orders  data 
product.  The  PHLX  Depth  of  Market 
data  feed  includes  full  depth  of  quotes 
and  orders,  imbalance  information  and 
last  sale  data  for  options  li.sted  on 
PHLX.« 

The  Exchange  proposes  to  modify  the 
method  for  assessing  fees  for 
Professional  Subscribers.  Currently,  the 


*  A  (kiinplcx  Order  is  an  order  involving  the 
simultaneou.s  purchase  and/or  sale  of  two  or  more 
different  options  series  in  the  same  underlying 
security.  pri{:ed  as  a  net  debit  or  credit  based  on  the 
relative  prices  of  the  individual  components,  for  the 
same  account,  for  the  purpose  of  executing  a 
particular  investment  strategy.  Se«!  Exchange  Rule 
1080.08(a)(il. 

*  See  Exchange  Rule  1080.08(e).  * 

'■PHLX  Depth  of  Market  is  the  equivalent  of,  and 
is  based  on,  the  NASDAQ  ITCH  to  Trade  Options 
or  ‘TITO”  data  feed  that  NA.SDAQ  offers  under 
NASDAQ  Options  Market  ("NOM”)  Rules,  Chapter 
VI,  Section  1(a)(3)(A).  See  Securities  Exchange  Act 
Release  No.  63983  (February  25,  2011),  76  FR  12178 
(March  4.  2011)  (SR-NASDAQ-2011-032). 


Exchange  assesses  a  .$20  monthly  fee  for 
Professional  Suhscribers  to  TOPO  Plus 
Orders.  There  is  currently  no  monthly 
Professional  Subscriber  fee  for  TOPO, 
PJILX  Orders,  or  PHLX  Depth  of 
Market.^ 

Tlu!  Exchange  proposes  to  establish  a 
single  monthly  Professional  Subscriber 
ftte  of  $40  that  will  entitle  such 
Subscriber  to  access  all  PHLX  data 
feeds.  This  will  increase  the  monthly 
Professional  Subscriber  Fee  on  TOPO 
Plus  Orders  from  $20  to  $40  per 
Subscriber,  however  it  will 
simultaneously  add  access  to  the 
remaining  PHLX  data  feeds.  The 
proposal  will  result  in  the  Exchange  for 
the  first  time  assessing  a  $40  per  month 
fee  for  Professional  Subscribers  of 
TOPO,  PHLX  Orders  and  PHLX  Depth 
of  Market.  Professional  Subscribers  will 
pay  the  monthly  Subscriber  fee  once  for 
access  to  any  or  all  of  the  current  data 
feeds  of  PHLX  data.  For  example,  the 
firm  would  only  report  the  Professional 
.Subscriber  once  and  pay  $40  for  access 
to  TOPO,  TOPO  Plus  Orders,  PHLX 
Orders  and  PHLX  Depth  of  Market. 

Similarly,  the  Exchange  is  modifying 
the  method  for  a.ssessing  Non- 
Professional  Subscriber  fees.  Presently, 
the  monthly  Subscriber  F’ee  asses.sed  to 
External  Distributors  fOr.  TfjlPO  Plus 
Orders  is  $1  per  Non-Ptofessional 
Subscriber.  The  Exchange  now  proposes 
to  assess  a  monthly  Subscriber  Fee  of  $1 
per  Non-Professional  Subscriber  to 
External  Distributors  for  TOPO,  PHLX 
Orders  and  PHLX  Depth  of  Market. 

.  .Similar  to  the  inclusive  fee  for 
Professional  Subscribers,  Non- 
Professional  Subscribers  will  pay  the 
monthly  fee  of  $1  to  access  any  or  all 
of  the  data  feeds  of  PHLX  data.  The 
Exchange  believes  that  by  allowing 
acce.ss  to  multiple  products  for  one 
price,  it  will  allow  for  a  broad 
dissemination  of  PHLX  data  overall  and 
a  wider  range  of  consumer  choice. 

Finally,  the  Exchange  proposes  to 
establish  a  monthly  Non-Display 
Enterprise  License  fee  of  $10,000.  This 
enterpri.se  license  will  entitle  a 
distributor  to  provide  market  data  to  an 
unlimited  number  of  internal  non¬ 
display  devices  within  a  firm  rather 
than  incurring  per  Subscriber  charges.® 
This  pricing  structure  offers  two 
advantages.  First,  it  establi.shes  a 


^HHLX  proposes  to  move  ttie  definitions  in  tlie 
rule  text  above  without  changing  the  meaning  of  the 
definitions. 

"The  foregoing  fee  structure  is  similar  to  the 
structure  in  place  for  the  NASDAQ  Options  Market 
("NOM")  enterprise  license  which  entitles  a 
distributor  to  provide  BONO'^"*  and  ITTO  market 
data  to  an  unlimited  number  of  non-display  devices 
within  the  firm  without  any  per  Subscriber  charge. 
See  NASDAQ  Options  Rules,  Chapter  XV,  Sec.  4  (a) 
NASDAQ  Options  Market  Data  Distributor  Fees. 
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monthly  fee  cap  for  distributors  with 
large  customer  bases,  effectively 
lowering  average  cost  per  user  and 
marginal  costs  per  user  beyond  the 
monthly  breakpoint.  Second,  the 
enterpri.se  license  offers  administrative 
ease  by  eliminating  the  need  for 
distributors  to  tally,  track,  and  report  to 
the  Exchange  a  specific  number  of 
individual  users.  This  is  a  voluntary 
option;  distributors  are  permitted  to 
choose  between  exi.sting  pricing  and  the 
new  enterprise  licen.se. 

The  Exchange  notes  that  the 
categories  of  TOPO,  PHLX  Orders, 

PHLX  Depth  of  Market  or  TOPO  Plus 
Orders  market  data  and  fees  compete 
with  similar  products  offered  by  other 
markets  such  as  International  Stock 
Exchange  ("ISE”),  NYSE,  NOM  and 
Chicago  Board  Options  Exchange 
(“CBOE”).  For  example,  ISE  offers 
market  data  products  that  are  similar  to 
TOPO:  A  data  feed  that  shows  the  top 
of  the  market  entitled  TOP  Quote  Feed, 
and  a  data  feed  that  shows  the  top  five 
price  levels  entitled  Depth  of  Market. 
NYSE  offers  a  market  data  product  for 
Area  and  Amex  that  is  similar  to  TOPO 
and  PHLX  Depth  of  Market:  a  feed  that 
shows  top  of  book,  last  sale,  and  depth 
of  quote  and  is  entitled  NYSE  Area  Book 
for  Options.  A  subsidiary  of  CBOE  for 
which  CBOE  charges  fees  offers  a 
market  data  feed  that  is  similar  to  TOPO 
and  shows  BBO,  last  sale,  and  top  of 
book  data.  And  BATS  offers  Multicast 
PITCH,  which  is  their  depth  of  market 
and  last  sale  feed  similar  to  PHLX  Depth 
of  Market. 

2.  Statutory  Basis 

Phlx  believes  that  the  proposed  rule 
change  is  consi.stent  with  the  provisions 
of  Section  6  of  the  Act,”  in  general,  and 
with  Section  6(b)(4)  and  6(b)(5)  of  the 
Act,^”  in  particular,  in  that  it  provides 
an  equitable  allocation  of  rea.sonable 
fees  among  Subscribers  and  recipients 
of  PHLX  data  and  is  not  designed  to 
permit  unfair  di.scrimination  between 
them.  In  adopting  Regulation  NMS,  the 
Commi.ssion  granted  self-regulatory 
organizations  and  broker-dealers 
increased  authority  and  flexibility  to 
offer  new  and  unique  market  data  to  tjje 
public.  It  was  believed  that  this 
authority  would  expand  the  amount  of 
data  available  to  consumers,  and  also 
spur  innovation  and  competition  for  the 
provision  of  market  data. 

The  Commission  concluded  that 
Regulation  NMS — by  deregulating  the 
market  in  proprietary  data — would  itself 
further  the  Act’s  goals  of  facilitating 
efficiency  and  competition: 


'MS  U.S.C.  78f, 

'"15  U..S.C.  78f(b)(4)and  (5). 


|E)fficiency  is  promoted  when  broker- 
dealers  who  do  not  need  the  data  beyond  the 
prices,  sizes,  market  center  identifications  of 
the  NRBt)  and  consolidated  last  sale 
information  are  not  recpiired  to  receive  (and 
pay  for)  such  data.  The  Commission  also 
believes  that  efficiency  is  promoted  when 
broker-dealers  may  chot)se  to  receive  (and 
pay  for)  additional  marked  data  based  on  their 
own  internal  analysis  of  the  need  for  such 
data.” 

By  removing  “unnecessary  regulatory 
restrictions’’  on  the  ability  of  exchanges 
to  sell  their  own  data,  Regulation  NMS 
advanced  the  goals  of  the  Act  and  the 
principles  reflected  in  its  legislative 
history.  If  the  free  market  .should 
determine  whether  proprietary  data  is 
sold  to  broker-dealers  at  all,  it  follows 
that  the  price  at  which  such  data  is  sold 
should  be  .set  by  the  market  as  well. 
TOPO,  TOPO  Plus  Orders,  PHLX  Orders 
and  PHLX  Depth  of  Market  data 
products  are  precisely  the  .sort  of  market 
data  products  that  the  Commi.ssion 
envisioned  when  it  adopted  Regulation 
NMS. 

On  July  21,  2010,  President  Barack 
Obama  signed  into  law  H.R.  4173,  the 
Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  of  2010 
(“Dodd-F’rank  Act”),  which  amended 
Section  19  of  the  Act.  Among  other 
things.  Section  916  of  the  Dodd-Frank 
Act  amended  paragraph  (A)  of  Section 
19(b)(3)  of  the  Act  by  inserting  the 
phrase  “on  any  person,  whether  or  not 
the  person  is  a  member  of  the  self- 
regulatory  organization”  after  “due,  fee 
or  other  charge  imposed  by  the  .self- 
regulatory  organization.”  As  a  result,  all 
self-regulatory  organization  (“.SRO”) 
rule  proposals  e.stablishing  or  changing 
dues,  fees,  or  other  charges  are 
immediately  effective  upon  filing 
regardless  of  whether  such  dues,  fees,  or 
other  charges  are  imposed  on  members 
of  the  SRO,  non-members,  or  both. 
Section  916  further  amended  paragraph 
(C)  of  Section  19(b)(3)  of  the  At:t  to  read, 
in  pertinent  part,  “At  any  time  within 
the  60-day  period  beginning  on  the  date 
of  filing  of  such  a  proposed  rule  change 
in  accordance  with  the  provisions  of 
paragraph  (1)  Jof  .Section  19(b)],  the 
Commission  summarily  may 
temporarily  suspend  the  change  in  the 
rules  of  the  self-regulatory  organization 
made  thereby,  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  inve.stors, 
or  otherwise  in  furtherance  of  the 
purposes  oLthis  title.  If  the  Commi.ssion 
takes  such  action,  the  Commission  shall 
institute  proceedings  under  paragraph 
(2)(B)  [of  .Section  19(b)]  to  determine 


"  Securities  I^xchange  Act  Release  No.  .S1808 
dune  9,  200.5),  70  FR  .17496  ()une  29.  2005). 


whether  the  proposed  rule  should  be 
approved  or  disapproved.” 

The  decision  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  NetCoalition  v. 

SEC.  No.  09-1042  (D.C.  Cir.  2010), 
although  reviewing  a  Commission 
decision  made  prior  to  the  effective  date 
of  the  Dodd-Frank  Act,  upheld  the 
Commission’s  reliance  upon 
competitive  markets  to  set  reasonable 
and  equitably  allocated  fees  for  market 
data.  “In  fact,  the  legislative  history 
indicates  that  the  Congress  intended 
that  the  market  system  ‘evolve  through 
the  interplay  of  competitive  forces  as 
unnecessary  regulatory  re.strictions  are 
removed’  and  that  the  SEC  wield  its 
regulatory  power  ‘in  those  situations 
where  competition  may  not  be 
sufficient,’  such  as  in  the  creation  of  a 
‘consolidated  transactional  reporting 
sy.stem.’  ”  NetCoalition,  at  15  (quoting 
H.R.  Rep.  No.  94-229,  at  92  (1975),  as 
reprinted  in  1975  U.S.C.C.A.N.  321, 

323).  The  court’s  conclusions  about 
Congressional  intent  are  therefore 
reinforced  by  the  Dodd-Frank  Act 
amendments,  which  create  a 
presumption  that  exchange  fees, 
including  market  data  fees,  may  take 
effect  immediately,  without  prior 
Commission  approval,  and  that  the 
Commi.ssion  should  take  action  to 
suspend  a  fee  change  and  institute  a 
proceeding  to  determine  whether  the  fee 
change  should  be  approved  or 
disapproved  only  where  the 
Commission  has  concerns  that  the 
change  may  not  be  consi.stent  with  the 
Act. 

Phlx  believes  that  the  proposed  fee  is 
fair  and  equitable  in  accordance  with 
.Section  6(b)(4)  of  the  Act,  and  not 
unreasonably  discriminatory  in 
accordance  with  .Section  6(b)(5)  of  the 
Act.  As  described  above,  the  proposed 
fee  is  based  on  pricing  conventions  and 
distinctions  that  exist  in  Phlx’s  current 
fee  .schedule,  and  the  fee  schedules  of 
other  exchanges.  These  distinctions 
(top-of-book  versus  Depth-of-Book, 
Professional  versus  non-Professional 
Subscribers,  and  Internal  versus 
External  Distribution)  are  each  based  on 
principles  of  fairne.ss  and  equity  that 
have  helped  for  many  years  to  maintain 
fair,  equitable,  and  not  unreasonably 
discriminatory  fees,  and  that  apply  with 
equal  or  greater  force  to  the  current 
proposal.  The  use  of  enterprise  licenses 
is  al.so  a  well-established  method  for 
assessing  equitable  fees,  providing  as  it 
does  a  pricing  and  administrative 
efficiency  benefit  for  high-volume 
u.sage. 

Importantly,  the  proposed  products 
are  entirely  optional  to  all  parties.  Firms 
are  not  required  to  purchase  TOPO, 
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TOIH)  Rliis  Orders,  PHLX  Orders  and 
PHLX  Depth  of  Market  tlata  feed  or  to 
utilize  any  specific;  pricing  alternative  if 
tfu^y  do  choose  to  purchase  TOPO, 
rOPO  Plus  Orders,  PHLX  Orders  and 
I’HLX  Depth  of  Market  data  fcMuf.  Phlx 
is  not  recjuired  to  make  TOPO,  TOPO 
Plus  Orders.  PHLX  Orders  and  PHLX 
Depth  of  Markc't  data  f«?ed  availaf)le  or 
to  offer  specific:  pric:ing  alfcjrnatives  for 
potential  purchascis.  Phlx  c:an 
discontinue  offering  a  jcricing 
alternative;  (as  it  has  in  the  j>ast)  and 
firms  can  disc:ontinue  thc;ir  use  at  any 
time;  and  for  any  reason  (as  thc;y  often 
do),  inc:luding  due  to  their  assessment  of 
the  rc;asonablenc;ss  of  fees  c;harged.  Phlx 
coiktinucxs  to  establish  and  revise  pric;ing 
policicis  ainuid  at  inc;reasing  fairness  and 
c'quitahle  alloc  ation  of  f(;(;s  among 
Subscribers.  If  the  mark(;t  deems  the 
proposed  fees  to  be  unfair  or 
inequitable,  firms  c;an  diminish  or 
disc:c)ntinue  their  use  of  this  data. 

Phlx  bc;lievc;s  that  |)eriodically  it  must 
adjust  TOPO,  TOPO  Plus  Orders,  PHLX 
Orders  and  PHLX  D(;plh  of  Market  data 
f«;c;d  Enterprise  Data  Subscriber  fees  to 
reflect  markc;t  forc;es.  (oven  that  this  fee; 
lihange  rc;pn;sents  the  first  Professional 
and  Non-Professional  Sub.sc;rib(;r  pric;e 
change  to  TOPO,  TOPO  Plus  Orders, 
PHLX  Orders  and  PHl.X  Depth  of 
Markc;t  data  products,  f’hlx  believes  it  is 
an  appropriate  time  to  adju.st  the.se  fees 
to  more  ac;curatc:ly  renec:t  the 
investments  made  to  enhance  this 
produc:t  through  c:apacity  upgrades  and 
data  sets  addecl.  This  also  renc;c;ts  that 
the  market  for  TOPO,  TOPO  Plus 
Orders,  PHf.X  Ordc;rs  and  PHLX  Depth 
of  Markcct  data  fec;d  information  is 
highly  c:c)mpc;litive  and  continually 
evolves  as  produc;ts  develop  and 
c:liange. 

H.  Scif-Hcguldtory'  Organization’s 
Statamant  on  Ihirdan  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  c:ompetition  that  is  not 
nec;essarv  or  appropriate  in  furtherance 
of  the  purposc;s  of  the  Ac;f,  as  amended. 
To  the  contrary,  the  marked  for  options 
orders  and  executions  is  already  highly 
c;c)mpc;titive  and  Phlx’s  proposal  is  it.s»;lf 
[)ro-c;ompetitive  in  several  w'ays.  First, 
TOPO,  TOPO  Plus  (Orders,  PHLX  Ordc^rs 
and  PHLX  Depth  of  Markc;t  data  feed 
offer  a  c:c)mprehensivc,  c:ompetitive 
altc^rnative  to  the  c:onscdic)atcd  data 
OPRA  feed  for  usc;rs  and  situations 
w'here  c;onsolidated  data  is  unnec;essary. 
Sec;ond,  Phlx  believes  that  offering 
rOf’O,  TOPO  Plus  Orders,  PHLX  Orders 
and  PHLX  Depth  of  Market  data  feed 
will  help  attrac:t  new  Sub.scrif)»;rs  and 
nc;w  order  flow  to  the  Phlx  market, 
ther(;by  improving  oxc;c:ution  quality 


and  Phlx’s  ability  to  compede  in  the 
market  for  options  order  flow  and 
executicjns. 

C.  Self  negalatory  Organization's 
Statement  on  Commei}ts  on  the 
Proposed  Hide  (diange  Received  From 
Members,  PaiUcipants,  or  Others 

No  written  comments  were  eith»;r 
solicifc;d  or  receiv(;d. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Ac:tion 

The  foregoing  rule  change  has  become; 
effective  pursuant  to  Sc;c;tion 
19{b)(.3)(A)(ii)  of  the  Ac:t.'^  At  any  time 
within  fit)  days  of  the  filing  of  the 
I)ropc)sed  rule  change,  the  Commission 
summarily  may  temjeorarily  suspend 
such  rule  change  if  it  appcsirs  to  the 
(T)mmission  that  such  aedion  is 
nec:'essary  or  appropriate;  in  the  publie, 
iutercest,  leer  the  preden;tion  eef  inve^stors, 
or  otherwise  in  furtheranc;e  of  the 
purjie).se;.s  e)f  the  Ae:t.  If  the  (commission 
takc;s  such  action,  the  Commissieen  shall 
institute  pre«;e;eelings  tee  dedermine 
w'hether  the  proposed  rule  shenild  be; 
ap{)re)V'e;ef  e)r  disapprrjveef. 

IV.  Solicitation  of  Comments 

lntereste;d  persons  are  invite;d  te) 
submit  written  data,  view’s  and 
arguments  cone:erning  tbe  feeregejing, 
including  whedher  the  prope)sed  rule 
e;hange  is  consistent  w'ith  the;  Act. 
(comments  may  be  submitte;el  by  any  eef 
the;  folle)wing  medhe)ds: 

pjlectronic  Comments 

•  I  Ise  the;  ('eunmissiem’s  Internet 
e;e)mme;nt  feerm  [http://i\’\v\v.sec.go\'/ 
rules/sro.shtml)-,  eir 

•  Senel  an  email  to  rule- 
comments®sec.gov.  Please  ine;lude  File 
Numbe;r  SR-Phlx~2012-14.')  on  the: 
subjee;t  line. 

Paper  (Jomments 

•  Send  paper  emmments  in  triplie;ate; 
tei  Elizabedh  M.  Murphy,  .Secretary, 
.Se;curitie;s  and  Exchange  (femniission, 
100  F  .Stre;e;t  NE.,  Washingteen,  DC 
20549. 

All  submissie)ns  sheeuld  re;fe;r  to  File 
Number  .SR-F’hlx-2012-145.  This  File 
nnmt)er  should  be;  included  on  the 
subjeed  line  if  email  is  used.  To  help  the; 
C.ommissiem  preK:ess  anef  re;vie;w'  yeeur 
(jeemments  meere  efficiently,  please  u.se 
e)nly  erne;  nietheed.  The  (femmission  w'ill 
j)e)st  all  ce)mments  on  the  (iommissieen's 
Internet  Web  site  (http://\vww. sec.gov/ 
rides/sro.shtml).  Ckipies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


15  II..S.C.  7Hs(t))(.1)(A)(ii). 


with  respeied  to  the  preipeised  rule 
change  that  are  filed  w'ith  the 
(dimmissiem,  and  all  written 
e:ommunie;atie)ns  relating  tei  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  maybe  w'ithheld  from  the 
public  in  accord.Tnce  with  the 
provisions  of  5  IL.S.C;.  552,  will  be 
available  for  Web  site  view'ing  and 
printing  in  the  Commission’s  Public 
Keferencte  Room,  100  F  .Street.  NE., 
Washington.  DC  20549,  on  official 
business  (fays  betw(;en  tbe  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  lu;  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  changt;; 
tfie  (Commission  does  not  (;dit  personal 
id(;ntifying  information  from 
submissions.  You  should  submit  only 
information  that  you  w'ish  to  make 
available  publicly.  All  submissions 
should  r(;f«;r  to  f’ile  Number  SR-I’hlx- 
2012-145  and  should  be  submitted  on 
or  befon;  january  30,  2013. 

For  tlu;  (Commission,  by  the  Division  of 
Trading  and  Markol.s,  pursuant  to  d(;legaled 
authority.’ ' 

Kevin  M.  O’Neill. 
lirpiitv  Secretary'. 

If'R  Oik..  201.1-00255  Filed  l-K-t1;  8:45  nn)| 

BILLING  CODE  8011 -01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68573;  File  No.  SR-C2- 
2012-043] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change,  as  Modified  by  Amendment 
No.  1  Thereto,  To  Adopt  a  HAL  System 

lamiary  3,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”).'  and  Rule  19b-4  thereunder.^ 
notice  is  hitreby  given  that  on  December 
21. *20 12,  (C2  Options  Exchange, 
Incorporated  (the  “Exchange”  or  “CC2”) 
filed  with  the  .Securities  and  Exchange 
(Commission  (the  “(Commission”)  the 
proposed  rule  change  as  described  in 
Items  1.  11.  and  III  below’,  which  Items 
have  been  prepared  by  the  Exchange. 

On  january  2,  2013,  the  Exchange 
submitted  Amendment  No.  1  to  the 


"  17  CFR  200.30-3(a)(12). 
'  15  u  se.  7Hs(l>)(l). 

■=  17  C:FR  240.UI1)-4. 


1890 


Federal  Register/ Vol.  78,  No.  6 / Wednesday,  January  9,  2013 / Notices 


propf)sed  rule  change. '  Th(!  Cuinmission 
is  publi.shing  this  notice  to  solicit 
comments  on  the  proposed  rule  change; 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
HAI,  system.  The  text  of  the  proposed 
rule  change  is  provided  in  Exhibit  5. 

The  text  of  the  proposed  rule  change  is 
also  available  on  the  Exchange’s  Web 
sUe  (http :// ivM'M'. c2exchangc.com / 
Uigal/),  at  the  Exchange’s  Office  of  the 
.Secretary,  and  at  the  Comini.ssion. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  .set 
forth  in  .sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Hegulutory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

1.  Purpose 

The  Exchange  pro[)oses  to  adopt  a 
rule  that  governs  the  operation  of  its 
new  HAL  system  (“HAL”).  HAL  is  a 
feature  within  the  C2  System  that 
provides  automated  order  handling  in 
designated  cla.sses  for  (jualifying 
electronic  orders  that  are  not 
automatically  executed  by  the  System. 
Regarding  HAL  eligibility,  the  Exchange 
shall  designate  eligible  order  size, 
eligible  order  type,  eligible  order  origin 
code  [i.e.,  public  customer  orders,  non- 
Market  Maker  broker-dealer  orders,  and 
Market  Maker  broker-dealer  orders),  and 
clas.ses  in  which  HAL  shall  be  activated. 
HAL  shall  automatically  process  upon 
receipt:  (i)  An  eligible  order  that  is 
marketable  again.st  the  Exchange’s 
disseminated  ({notation  while  that 
quotation  is  not  the  national  best  bid  or 
offer  (“NBBO”),  unl(;ss  the  Exchange’s 
quotation  contains  r(;sting  orders  and 
does  not  contain  sufficient  Market- 
Maker  quotation  interest  to  satisfy  the 
entire  order;  (ii)  an  eligible  order  that 


■■’In  Anieniimont  No.  1.  the  Kxchnngc)  modified 
th«  description  of  the  proposed  rule  change  to 
reflect  the  proposed  rule  text  that  provides  that 
UAL  will  be  open  to  all  Trading  Permit  Holders. 


would  im|)rove  the  Exchange’s 
disseminated  qtiotation  and  that  is 
marketable  against  (piotations 
dis.seminat(;d  by  other  exchanges  that 
are  {tarticipants  in  the  Options  Order 
Prot(;ction  and  Lockttd/Oossttd  Market 
Plan  (the  “Linkagt;  Plan”);  or  (iii)  an 
order  suhmitted  to  HAL  as  a  result  of 
the  {trice  check  parameters  of  Rule  0.17. 

For  order  handling  and  res{jon.ses 
regarding  HAL,  orders  that  are  received 
by  HAL  {nirsuant  to  the  paragrajth  above 
shall  immediately  u{)on  receipt  he 
electronically  exjiosed  at  the  NBBO 
price.  The  exposure  shall  he  for  a  {teriod 
of  time  determined  by  the  Exchange  on 
a  class-hy-class  basis,  which  period  of 
time  shall  not  exceed  one  .second.  All 
Trading  Permit  Holders  (“TPHs”)  may 
sulmiit  re.S{)on.se.s  to  the  exposure 
message  during  the  exposure  period. 
Responses  (i)  must  be  priced  equal  to  or 
better  than  the  Exchange’s  best  bid/ 
offer;  (ii)  must  be  limited  to  the  size  of 
the  order  being  ex{5osed;  and  (iii)  may 
be  cancelled  and/or  replaced  any  time 
during  the  exuosure  period. 

Regarding  tne  allocation  of  expo.s(;d 
orders,  any  responses  |)riced  at  the 
prevailing  NBBO  tjr  bett(;r  shall 
immediately  trade  against  the  order  (on 
a  first  come,  first  s(;rved  basis).  At  the 
conclusion  of  the  exposure  period,  the 
Exchange  will  evaluate  all  remaining 
respon.ses  as  well  as  the  disseminated 
best  bid/offer  on  other  exchanges  and 
execute  any  remaining  portion  of  the 
ex{)osed  order  t(j  the  fullest  extent 
possible  at  the  best  price(.s)  by  first 
executing  against  respon.ses  (pursuant  to 
the  matching  algorithm  in  effect  for  the 
cla.ss  except  that  the  part ici {nation 
entitlement  and  market  turner  status 
shall  not  apply  to  r(;s|)(jn.s(;s),  and. 
second,  routing  Immediate-or-Cancel 
("IOC”)  Intermarket  .Sweep  Orders 
(“ISOs”)  to  other  exchanges.  Any 
portion  of  a  routed  IOC  I.SO  that  returns 
unfilled  shall  trade  again.st  the 
Exchange’s  b(;.st  bid/offer  unless  another 
exchange  is  ({noting  at  a  better  price  in 
which  case  new  IOC  ISOs  shall  be 
generated  and  routed  to  trade  against 
such  better  prices.  Any  executions  at  the 
Exchange’s  Iwst  bid/offer  will  first  trarje 
against  interest  that  was  resting  at  the 
price  at  th(;  time  the  expo.s(;d  order  was 
r(;ceived,  and  any  remaining  balance  “ 
will  trade  against  all  new  interest  at  that 
{jrice  (in  both  ffa.s(;s  pursuant  to  the 
matching  algorithm  for  that  class).  All 
executions  on  the  Exchangt;  pursuant  to 
this  {)aragraph  shall  com{)ly  with  Rule 
R.81.  Executions  will  be  subject  to  {jrice 
check  {jarameters  set  forth  in  Rule  6.17 
when  such  price  check  functionality  is 
enabl(Kl. 

R(;garding  the  early  termination  of  the 
ex{)osure  {jeriod,  in  addition  to  the 


r(;ceipt  of  a  response  to  trade  the  entire 
exposed  order  at  the  NBBO  or  better,  the 
exposure  period  will  al.so  terminate 
early  under  the  following 
circumstances;  (i)  If  during  the  exposure 
period  the  Exchange  receives  an 
unrelated  (jrder  (or  quote)  on  the 
opposite  side  of  the  market  from  the 
exposed  order  that  could  trade  against 
the  exposed  order  at  the  prevailing 
NBBO  {jrice  or  better,  then  the  orders 
will  trade,at  the  prevailing  NBBO  {jrice 
unless  the  unrelated  order  is  a  customer 
order  in  which  case  the  orders  will  trade 
at  the  midpoint  of  the  unrelated  order’s 
limit  price  and  the  prevailing  NBBO. 

The  exposure  {joriod  shall  not  terminate 
if  a  quantity  remains  on  the  exposed*, 
order  after  such  trade;  (ii)  If  during  the 
exposure  peri(jd  the  Exchange  receives 
an  unrelated  order  on  the  same  side  (jf 
the  market  as  the  ex{Jos(;d  (jrder  that  is 
{jriced  equal, to  or  better  than  the 
exposed  order,  then  the  exposure  period 
shall  terminate  and  the  expo.sed  order 
shall  be  processed  in  accordance  with 
paragraph  (c)  (which  regards  allocation 
of  exp(jsed  orders);  (iii)  If  during  the 
exp(jsure  of  an  order  that  is  marketable 
against  the  Exchange’s  be.st  bid/(jffer  at 
the  time  the  order  was  exposed 
(“Exchange  Initial  BBO”),  Market-Maker 
interest  at  the  Exchange  Initial  BBO 
decrements  t(j  a  contract  size  equal  to 
the  size  of  the  expo.s(;d  (jrder,  then  the 
exposure  {)eri(jd  shall  terminate  and  the 
exp(j.sed  order  shall  be  proces.sed  in 
accordance  with  paragraph  (c)  (which 
r(;gards  alhjcation  of  exposed  orders). 

The  {jurpose  of  the  proposed  change 
is  t(j  provide  (]2  TPHs  with  the 
(j{j{j(jrtunity  to  impr(jve  their  pric(;s  and 
“.step  u|j”  to  meet  the  NBBO  in  order  to 
interact  with  (jrders  .sent  to  the 
Exchange.  This  will  allow  the  market 
participant  sending  an  order  to  C2  to 
increase  its  chances  (jf  njceiving  an 
ex(;cution  at  C2  (the  mark(;t  {jarticipant’s 
ch(js(;n  venue)  instead  of  having  the 
order  be  routed  to  another  exchange. 
This  “.ste{j  up”  proce.ss  allows  market 
participants  t(j  take  into  account  factors 
ljoy(jnd  just  disseminated  pric(;.s.  such 
as  (jxecution  c(j.sts,  sy.stem  reliability, 
and  quality  of  service,  when 
determining  the  exchange  to  which  to 
route  an  order.  A  market  participant  that 
prefers  C2  due  to  some  combination  of 
these  (jther  factors  will  know  that,  even 
if  C2  is  lUJt  dis{jlaying  a  price  that  is  the 
NBBO,  the  market  participant  may  still 
receive  an  execution  at  C2  because  a  C2 
TPH  may  “ste{j  iqj”  to  match  the  NBBO. 

Further.  HAL  and  the  “step  up” 
proc(;s.s  enable  02  TPHs  to  add  liquidity 
that  is  available  to  interact  with  orders 
sent  to  the  Exchange.  Indeed,  when  a  C2 
TPH  “,ste{js  up”  to  match  the  NBBO  that 
is  displayed  on  another  exchange,  more 
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contracts  may  be  executed  at  this  NBBO 
price  here  on  C2  than  are  available  at 
that  same  price  on  the  other  exchange. 

C2’s  proposed  HAL  and  the  “step  up” 
j)rocess  are  not  nctvel  concepts.  C2’.s 
proposed  HAL  is  nearly  identical  to  the 
ttybrid  Agency  Liaison  (“C’BOK  HAL”), 
offered  on  the  Chicago  Board  Options 
Exchange,  Incorporated  (“CBOE”), 
which  provides  the  same  manner  of 
“stop  up”  process.  There  are  a  cou|)le  of 
differenc;es  between  CBOE  HAL  and  the 
proposed  C2  HAL.  First,  CBOE  HAL 
operates  on  CBOE’s  Hybrid  Trading 
System,  which  combines  both  open 
outcry  and  electronic  trading,  whereas 
the  proposed  ('2  HAL  would  be  entirely 
(dectronic  (as  C2  is  an  all-electronic 
exchange).  The  proposed  C2  HAL  rule 
does  not  incorporate  the  minimal  CBOE 
HAL  language  regarding  Hybrid. 

Second,  on  C.BOE  HAL,  only  Market- 
Makers  with  an  appointment  in  the 
relevant  option  class  and  TPHs  acting  as 
agent  for  orders  resting  at  the  top  of 
(iBOE’s  book  in  the  relevant  option 
series  opposite  the  order  submitted  to 
CBOE  HAL  may  submit  responses  to  the 
exposure  me.ssage  during  the  exposure 
period  (unless  CBOE  determines,  on  a 
class-by-class  basis,  to  allow  all  TPHs  to 
submit  responses  to  the  exposure 
me.ssage).  C2  has  determined  that,  on  its 
proposed  C2  HAL,  all  TPHs  may  submit 
responses  to  the  exposure  message 
during  the  exposure  period.  As  such. 
Interpretation  and  Policy  .01  to  CBOE 
Rule  6.14A  (the  CBOE  rule  niganling 
HAL),  w'hich  prohibits  the 
redistribution  of  expt)sure  messages  to 
market  participants  not  eligible  to 
respond  to  such  nuissages  (except  in 
classes  in  w'hich  CBOE  allows  all  TPHs 
to  respond  to  such  messages)  does  not 
apply  to  the  proposed  C2  HAL,  as  all  (^2 
TPHs  are  |K!rmittod  to  respond  to  all 
exposure  messages.  Despite  these 
differences,  the  proposed  C2  HAL 
would  otherwise  operate  in  an  identical 
manner  to  the  CB(3E  HAL,  which  has 
b(!en  approved  by  the  .Securities  and 
Exchange  Commission  (the 
“Commission”).'’ 

The  Exchange  believes  that  the 
Commission  has  always  been  clear  that 
honoring  bettor  prices  on  other  markets 
c;an  be  accomplished  by  matching  those 
better  prices.**  1’he  proposed  HAL  and  a 


".SW'CBOE  Rules  14 A. 

.See  .Securities  Exchange  Act  Release  No.  (jO.S.SI 
(August  20.  2009).  74  ER  43190  (August  2(i.  2009) 
(.SR-(  :B(  )E-2(H)9-U40). 

’■For  example,  in  adopting  the  Order  I’rotection 
Rule  (Rule  011)  under  Regulation  NM.S  in  200.S.  the 
(ajinniissiun  stated:  "The  Order  Protec:tion  Rule 
generally  rerpiires  that  trading  renters  match  the 
liest  ((noted  (irices.  cancel  order.s  without  an 
ex(!Culion.  or  route  orders  to  the  trading  centers 
({noting  the  l)est  (irices."  .See  .S(*curiti(*s  Exchange 


“step  up”  prot;ess  would  allow  C2  TPHs 
to  do  just  that.  And  if  a  C2  market 
participant  wants  to  ensure  that  an 
order  docts  not  go  through  the  proposed 
HAL  jirocess,  that  market  participant 
can  submit  an  Immediate-or-Cancel 
order  (which  is  not  expo.sed  to  HAL). 

The  Exchange  also  proposes  to  adopt 
Interpretation  and  Policy  .01  to  new 
Rule  B.IH,  which  will  state  that  the 
Exchange  may  determine,  on  a  class-by- 
class  basis,  to  not  route  ISOs  to  other 
exchanges  on  behalf  of  non-public 
customer  orders  that  are  exposed 
pursuant  to  this  Rule.  In  such  cases,  any 
unexecuted  halanc;e  of  such  non-public 
customer  order.s  shall  be  cancelled  at 
the  conclusion  of  the  exposure  period. 
Under  the  Linkage  Plan,  the  Exchange  is 
not  obligated  to  route  orders  to  anotlier 
exchange;  the  Linkage  Plan  only 
reipiires  that  C2  not  trade  through  a 
better  price  at  another  exchange.  In 
certain  circum.stances,  particularly  with 
orders  of  non-juiblig  customer  market 
participants,  the  Exchange  may  elect  not 
to  rojite  an  order  to  another  exchange  in 
order  to  not  incur  the  costs  associated 
with  routing  such  order. 

'I’he  Excdiange  also  projioses  to  adopt 
Intcjrpretation  and  Policy  .02  to  n«;w 
Rule  0.18,  which  will  .state  that  all 
pronouncements  regarding 
determinations  by  the  Exchange 
pursuant  to  Rule  0.18  and  the 
Interpretations  and  Policies  thereunder 
will  be  announced  to  Trading  l^irmit 
Hold(?rs  via  Regulatory  Circular.  This 
method  of  notification  will  allow  the 
Exchange  to  promptly  inform  TPHs  of 
any  neew  or  modification  to  any 
dciterminations  made  by  the  Exchange. 

2.  Statutory  Basis 

'Die  Exchange  believes  the  proposed 
rule  change  is  consistent  w'ith  the  Ac;t 
and  the  rules  and  regulations 
theieundccr  applicable  to  the  Exchange 
and.  in  particular,  the  recpiirements  of 
Sciction  0(b)  of  the  Ac:t.^  Specificudly, 
the  Exchange  believes  the  proposecl  rule 
change  is  consi.stent  with  the  Section 
0(b)(5)''  reejuirements  that  the  rules  of 
an  exchange;  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  tcj  remcjve  impedinumts  to  and  to 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

Adopting  HAL,  a  “step  up”  program, 
on  (-2  will  provide  TPHs  with  the 
opportunity  to  improve  their  prices  to 


Act  Relc.'ise  No.  .SISOR  ()iin(;  9,  2005),  70  FR  37496 
(luiiP  29.  2005),  .It  37525  (.S7-10  -04). 

M5  U.S.C.  78f(h). 

"15  U..S.C.  78f(l))(5). 


match  the  NBBO  in  order  to  interact 
with  orders  sent  to  the  Exchange.  This 
will  allow  the  market  participant 
sending  an  order  to  C2  to  increase  its 
chances  of  receiving  an  execution  at  C2 
(the  market  participant's  chosen  venue) 
instead  of  havitig  the  order  be  routed  to 
another  exchange.  This  “step  up” 
process  allows  market  participants  to 
take  into  ac;count  factors  beyond  ju.st 
disseminated  prices,  such  as  execution 
costs,  system  reliability,  and  quality  of 
service,  when  determining  the  exchange 
to  which  to  route  an  order.  A  market 
participant  that  prefers  C2  due  to  some 
combination  of  the.se  other  factors  will 
know  that,  even  if  C2  is  not  displaying 
a  price  that  is  the  NBBO,  the  market 
participant  may  still  receive  an 
execution  at  C]2  becau.se  a  (^2  TPH  may 
“step  up”  to  match  the  NBBO. 

Tlu’refore,  the  fact  that  HAL  allows  a 
market  participant  w’ho  elects  to  send  an 
order  to  ('2  to  have  a  greater  likelihood 
of  achieving  execution  at  this  cho.sen 
vimue  without  the  risk  of  paying  a  lower 
price  removes  an  impediment  to  and 
perfects  the  mechanism  for  a  free  and 
open  national  market  sy.stem. 

Further,  HAL  and  the  “step  up” 
process  enable  C2  TPHs  to  add  liquidity 
that  is  available  to  interact  with  orders 
sent  to  the  Exchange.  Indeed,  when  a  C2 
TPH  “steps  iqi”  to  match  the  NBBO  that 
is  displayed  on  another  exchange,  more 
contracts  may  be  executed  at  this  NBBO 
pric(!  here  on  C2  than  are  available  at 
that  same  price  on  the  other  exchange. 
This  increased  liquidity  benefits  all 
market  participants  on  02,  thereby 
pc’rfecting  the  mechanism  for  a  free  and 
open  national  market  system  and 
protecting  investors  and  the  public 
interest. 

C^2’s  propo.sed  HAL  is  nearly  identical 
to  (310E  HAL,  which  provides  the  same 
manner  of  “step  up”  process.  The  only 
differences  between  OBOE  HAL  and  the 
proposed  02  HAL  are  that  (1)  OBOE 
HAI.  operates  on  ClBOE’s  Hybrid 
Trading  System,  which  combines  both 
open  outcry  and  electronic  trading, 
whereas  the  proposed  C;2  HAL  would  be 
entirely  electronic  (as  02  is  an  all- 
(ileclronic  (jxchange),  and  (2)  the 
proposed  C2  HAL  will  be  open  to  all  C2 
TPHs."  Despite  these  differences,  the 
proposed  02  HAL  would  otherwise 
operate  in  an  idmitical  manner  to  the 
OBOE  HAL,  which  has  been  approved 


'•On  CBOE  HAI..  only  Miirk(5l-MHkHr.s  with  an 
a[i|)ointment  in  the  ndevant  o|)tion  class  and 
Trading  l’(irinit  Holders  acting  as  agent  for  orders 
n!Sting  at  the  to(i  of  (^BOITs  hook  in  the  relevant 
o|ition  .series  op|)osite  the  order  snbinitte^d  to  CBOE 
HAL  may  snhtnit  re.s|ion.ses  to  the  ex[)osnre  message 
during  the  ex|)osnre  [leriod  (unless  f;BOE 
(hitermines.  on  a  class-hy-class  basis,  to  allow  all 
Tf’Hs  to  siihmit  res|ions(!s  to  the  ex|)osnre  message). 
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by  the  Commission.  As  sucli,  C2 
merely  de.sires  to  adopt  a  mechanism 
that  is  nearly  identical  to  one  that 
already  exists  on  CBOE.  Permitting  C2 
to  operate  on  an  even  playing  field 
relative  to  other  exchanges  removes 
impediments  to  and  to  perfects  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  sy.stem. 

The  Commission  has  always  been 
clear  that  honoring  better  prices  on 
other  markets  can  be  accomplished  by 
matching  those  better  prices.”  The 
proposed  HAL  and  a  “step  up”  process 
would  allow  C2  TPHs  to  do  just  that. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

C2  does  not  believe  that  the  proposed 
rule  change  will  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  proposed  C2 
HAL  iff  open  to  all  market  participants. 
The  “step-up”  feature  of  the  propo.sed 
C2  HAL  allows  for  price  improvement. 
When  such  price  improvement  is 
achieved  via  this  “stepping  up”  to  meet 
(or  beat)  the  best  quoted  price  at  another 
exchange,  market  participants  are  able 
to  receive  the  best  quoted  price  while 
still  achieving  execution  on  C2,  the 
exchange  to  which  they  elected  to  send 
their  .orders. 

C.  Self -Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

A.  significantly  affect  the  protection 
of  investors  or  the  public  intere.st; 

B.  impose  any  significant  burden  on 
competition;  and 

C.  become  operative  for  30  days  from 
the  date  on  which  it  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 


.See  Securilie.s  Exc;haiigR  Art  Release  No.  60551 
(August  20.  2009),  74  FR  4.3196  (August  26.  2009) 
(SR-C;BOE-2009-040). 

”  For  example,  in  adopting  the  Order  I’rotor.tion 
Rule  (Rule  611)  under  Regulation  NM.S  in  2005.  the 
Comini.ssion  stated:  “The  Order  I’rotection  Rule 
generally  requires  that  trading  centers  match  the 
best  quoted  prices,  cancel  orders  without  an 
execution,  or  route  orders  to  the  trading  centers 
quoting  the  best  prices.”  .See  .Securities  Exchange 
Act  Relea.se  No.  51808  (June  9,  2005),  70  FR  37496 
(June  29,  2005),  at  37525  (.S7-10-04). 


Act  and  Rule  19b-4(f)(B)  '•* 
thereunder.  At  any  time  within  HO  days 
of  the  filing  of  the  propo.sed  rule  change, 
the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  , 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://wvrw.sec.gov/ 
rules/sro.shtml]-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-C2-201 2-043  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Wa.shington,  DC 
20549-1090. 

All  submi.ssion.s  should  refer  to  File 
Number  SR-C]2-201 2-043.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
C,ommission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml].  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  352,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  .Street  NW., 
Wa.shington,  DC  20549,  on  official 
busine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  cbange; 


’2  15  U..S.C.  7as(b)(3)(A). 
'M7  CFR  240.I9t>-4(fJ(6). 


the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-C]2- 
2012-043,  and  should  be  submitted  on 
or  before  January  30,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Kevin  M.  O'Neill, 

Deputy  Secretary. 

IFR  Doc.  2013-00200  Filed  1-8-13;  8:45  am] 

BILUNG  CODE  S011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68488;  File  No.  SR- 
NYSEArca-2012-142] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  To  List  and  Trade  the 
Guggenheim  Enhanced  Total  Return 
ETF  Under  NYSE  Area  Equities  Rule 
8.600 

December  20,  2012. 

Correction 

In  notice  document  2012-31120 
appearing  on  pages  76326-76332  in  the 
i.ssue  of  December  27,  2012,  the  File  No. 
is  corrected  to  read  as  set  forth  above. 

IfR  Doc.  Cl-2012-31120  Filed  1-8-13;  8:45  am) 

BILLING  CODE  1505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68575;  File  No.  SR-BOX- 
2012-024] 

Self-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Amend 
the  Fee  Schedule  for  Trading  on  BOX 

lanuary  3,  2013. 

Pursuant  to  Section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  ’  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
21,  2012,  BOX  Options  Exchange  LLC 
(the  “Exchange”)  filed  with  the 
.Securities  and  Exchange  Commi.ssion 
(the  “Commi.s.sion”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  filed  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 


■‘•17  CFR  200..30-3(a)(12). 
'  15  tl.S.C.  78,s(b)(l). 

17  CFR  240.191)-^. 
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Act,-*  and  Rule  19l>-4(f)(2)  thereunder,'* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
('.oinmission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persc)ns. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  filing  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
to  amend  its  Fee  Schedule  relating  to 
the  fees  as.sessed  by  FINRA  in 
connection  wdth  u.se  of  its  Central 
Registration  Dapository  (“C.RD 
.Sy.stem”).  While  changes  to  the  Fee 
Schedule  pursuant  to  this  proposal  will 
be  effective  upon  fding.  the  changes  will 
become  operative  on  January  2,  2013. 
The  text  of  the  proposed  rule  change  is 
available  from  the  principal  office  of  the 
Exchange,  at  the  Commi.ssion’s  Piihlic 
Reference  Room  and  also  on  the 
Exchange’s  Internet  Weh  site  at  http:// 
hoxexchange.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  haS  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Section  V  of  its  Fee  Schedule  to  reflect 
a  recent  fee  change  made  by  FINRA,-’’ 
relating  to  the  CRD  system.**  The  fees 
assessed  under  Section  V  are  collected 


M5U..S.C.  78s(b)(.D(A)(ii). 

«  17  CFR  240  19l>-i(0(2). 

'  See  Securities  Exchange  Act  Relea.se  No.  67247 
dune  25,  2012).  77  FK  38866  dune  29,  2012)  (SR- 
FINRA-201 2-030). 

'’The  CRD  system  is  the  centra)  licensing  and 
registration  system  for  the  U..S.  securities  industry. 
Tile  (;RD  system  enables  individuals  and  firms 
seeking  regi.stration  with  multiple  states  and  self- 
regulatory  organizations  ("SRO")  to  do  so  by 
submitting  a  single  form,  fingerprint  card  and  a 
comliined  payment  of  fees  to  FINRA.  Through  the 
CRD  sy.slem.  FINRA  maintains  the  qualiFication. 
employment  and  disciplinary  histories  of  registered 
assrH:iated  [lersons  of  broker-dealers. 


and  retained  by  FINRA  via  the  CRD 
system  for  the  registration  of  associated 
persons  of  Exchange  members  that  are 
not  also  FINRA  members.  The  Exchangt! 
originally  adopted  the  foes  under 
.St’ction  V  to  mirror  the  fees  as.sessed  by 
FINRA  on  its  members  for  use  of  the 
(]RD  system  in  connection  with  the 
Exchange’s  jiarlicipation  in  Web  CRI).^ 
FINRA  recently  amended  the  fees 
assessed  for  use  of  the  CRD  system, 
which  will  become  effective  January  2, 
2013."  The  CRD  system  fees  are  use- 
based  and  there  is  no  distinction  in  the 
co.st  incurred  by  FINRA  if  the  u.ser  is  a 
I’lNRA  member  or  a  member  of  an 
exchange  that  is  not  a  FINRA  member. 
Accordingly,  the  Exchange  is  proposing 
to  amend  the  fees  under  Section  V.U.  to 
mirror  tho.se  a.sse.ssed  by  FINRA,  w'hich 
will  be  implemented  concurrently  with 
the  amended  FINRA  fees  on  January  2, 
2013.*' 

In  addition  to  increasing  the  existing 
CiRD  system  fees,  FINRA  adopted  a 
disclosure  processing  fee  for  each  initial 
or  amended  Form  BD  that  includes  the 
initial  reporting,  amendment,  or 
certification  of  one  or  more  disclosure 
events  or  proceedings."’  BOX  Options 
Participants  use  the  Form  BD  to,  among 
other  things,  report  disclosure  matters 
in  which  they  or  a  control  affiliate  have 
been  involved.  Prior  to  the  adoption  of 
this  fee,  FINRA  did  not  have  a  fee 
designed  to  cover  the  costs  associated 
with  the  review  of  Form  BD, 
notwithstanding  that  the  review  is 
similar  to  that  performed  of  Options 
Participants’  Forms  IJ4  and  U.'i.  Such 
reviews  include  confirming  that  tire 
matter  is  properly  reported;  reviewing 
any  documentation  submitted  and 
determining  whether  additional 
documentation  is  required;  conducting 
any  necessary  independent  research; 
and,  depending  on  the  matter  reported, 


’  See  Seiuirities  Exchange  Ac.t  Release  No.  66979 
(May  14,  2012)  77  FR  29740  (May  18,  2012)  (Notice 
of  Immediate  Effectiveness  of  Proposed  Rule 
Change  To  Adopt  the  Fee  ,Schedule  For  Trading  on 
BflX).  See  also,  Section  4(b)(3)  of  Schedule  A  to  the 
FINRA  By-Uws. 

"  Supra  note  5. 

"Tlie  Exchange  notes  that  it  is  not  adopting  all 
of  the  changes  made  in  the  FINRA  filing.  Ortain 
fees  and  requirements  are  .specific  to  FINRA  and  the 
Exchange  elected  to  not  adopt  them  Ijecause  either 
such  fees  did  not  apply  to  Exchange-only  memlrers 
or  such  foes  did  not  directly  cover  the  costs 
a.ssociated  with  the  use  of  the  CRD  system.  For 
example,  under  FINRA  Section  4(h)  of  Schedule  A, 
FINRA  assesses  a  fee  of  $10  per  day,  up  to  $300  for 
each  day  that  a  new  disclosure  event  or  a  change 
in  the  .status  of  a  previously  reported  disclosure 
event  is  not  timely  filed  on  an  initial  or  amended 
Form  U5  or  an  amended  Form  114.  This  foe  provides 
a  financial  incentive  to  a  FINRA  member  to  file  its 
Forms  U4  and  115  timely.  The  Exchange  elected  to 
not  adopt  such  a  fee  applicable  to  its  members  that 
are  not  al.so  FINRA  memliers. 

’••/f/.  |sic| 


analyzing  whether  the  event  or 
protateding  subjects  the  individual  or 
member  to  a  statutory  disqualification 
pursuant  to  .Section  3(a)(39)  of  the  Act." 
I'lNRA  adopted  a  .$110  foe  for  the 
review  of  a  Form  BD,  which  mirrors  the 
inentased  fee  adopted  for  the  review  of 
Forms  1)4  and  U.*!.  As  such,  the 
Exchange  is  amending  its  Fee  .Schedule 
to  reflect  the  $110  disclosure  processing 
fee  for  FlNRA’s  review  of  di.sclosure 
information  submitted  by  BOX  Options 
Participants  that  are  not  members  of 
FINRA. 

FINRA  currently  collects  a  fee  of 
$27. ,10  to  process  the  first  and  third 
fingerprint  submission  by  a  member, 
(ether  ehictronically  or  via  a  hard  copy 
fingerprint  card.  And  the  fee  is  $13.0(1 
for  the  second  fingerprint  card 
submission.  FINRA  is  increasing  the 
processing  fee  for  the  first  and  third 
fingerprint  submission  to  $29.50  if 
submitted  electronically,  and  $44.50  if 
submitted  by  a  hard  copy  fingerprint 
card.  And  the  fee  collected  by  FINRA  is 
increasing  for  the  .scHxmd  submission,  to 
$15.00  for  an  electronic  submissicin,  and 
$30.00  for  a  hard  copy,  respectively.  In 
addition  to  processing  fingerprints 
submitted  by  members,  FINRA  also 
processes  fingerprint  results  w'here  the 
member  had  fingerprints  processed 
through  another  SRO.  FINRA  is 
increasing  this  fee  from  $13.00  to 
$30.00.  As  a  result  of  these  FINRA 
fingerprint  processing  fee  increa.ses,  the 
Exchange  also  propo.ses  to  amend  its 
Fee  .Schedule  to  reflect  these  changes. 

The  Exchange  is  proposing  that  the 
implementation  date  of  the  proposed 
rule  change  will  be  January  2,  2013. 
.Sjiecifically,  the  propo.sed  initial/ 
transfer  registration,  disclosure  filing, 
and  fingerprint  fees  w'ould  become 
effective  for  filings  or  fingerprints 
submitted  on  or  after  January  2,  2013. 
Lastly,  the  proposed  system  processing 
fee  would  become  effective  for  the  2013 
Renewal  Program. *2 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the 
Act,' ‘  in  general,  and  with  .Section 
6(b)(4)  of  the  Act "  and  .Section  6(b)(5) 
of  the  Act,""’  in  particidar,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 


”15  U..S.C.  78(:(a)('39). 

”  As  part  of  FlNRA’s  2013  Ronowal  Program, 
Preliminary'  Renewal  .Statements  reflecting  the 
(irojio.sed  $45  sy.stem  proce.ssing  fee  will  be  made 
available  to  members  in  the  fourth  quarter  of  2012. 
'M5  U.S.C,  7Rf(b). 

”15  ll.S.C.  78f(b)(4). 

”•15  n..s.r;.  7Hf(h)(5). 
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persons  using  any  facility  or  system 
which  the  Exchange  operates  or 
controls,  and  it  does  not  unfairly 
discriminate  between  customers, 
issuers,  brokers  or  dealers.  All  similarly 
situated  Options  Participants  are  subject 
to  the  same  fee  structure,  and  every  firm 
must  use  the  CRD  system  for  registration 
and  disclosure. 

The  change  is  reasonable  because  the 
proposed  fees  are  identical  to  those 
adopted  by  FINRA  for  use  of  the  CRD 
system  for  disclosure  and  the 
registration  of  associated  persons  of 
FINRA  members.  As  FINRA  noted  in 
amending  its  fees,  it  believed  the  fees 
are  reasonable  based  on  the  increased 
costs  as.sociated  with  operating  and 
maintaining  the  CRD  system,  and  listed 
a  number  of  enhancements  made  to  the 
CRD  system  since  the  last  fee  increase, 
including;  (1)  Incorporation  of  various 
uniform  registration  form  changes;  (2) 
electronic  fingerprint  processing;  (3) 

Web  EFT^M,  which  allows  subscribing 
firms  to  submit  batch  filings  to  the  CRD 
system;  (4)  increases  in  the  number  and 
types  of  reports  available  through  the 
C^  system;  and  (5)  significant  changes 
to  BrokerCheck,  including  making 
BrokerCheck  easier  to  use  and 
expanding  the  amount  of  information 
made  available  through  the  system. 

These  increased  costs  are  similarly 
borne  by  FINRA  when  a  BOX  Options 
Participant  that  is  not  a  member  of 
FINRA  uses  the  CRD  system. 
Accordingly,  the  fees  collected  for  such 
use  should  likewise  increase  in  lockstep 
with  the  fees  assessed  FINRA  members, 
as  is  proposed  by  the  Exchange. 

The  proposed  change,  like  FlNRA’s 
proposal,  is  consistent  with  an  equitable 
allocation  of  fees  because  the  fees  will 
apply  equally  to  all  individuals  and 
Options  Participants  required  to  report 
information  to  the  CRD  system.  Thus, 
those  Options  Participants  that  register 
more  individuals  or  submit  more  filings 
through  the  CRD  system  will  generally 
pay  more  in  fees  than  those  that  use  the 
CRD  system  to  a  lesser  extent. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

FlNRA’s  CRD  system  is  the  central 
licensing  and  registration  system  for  the 
U.S.  securities  industry  and  the 
proposed  change  will  simply  provide 
notice  to  BOX  Options  Participants  of  a 
FINRA  fee  change  that  will  apply  across 
all  registered  industry  participants.  As 
such,  the  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  additional  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 
No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Exchange  Act 
and  Rule  19b^{f)(2)  thereunder,’^ 
because  it  establishes  or  changes  a  due, 
fee,  or  other  charge  applicable  only  to  a 
member. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Exchange  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BOX-201 2-024  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BOX-201 2-024.  This  File 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submi.ssion,  all  subsequent 

"••l-l  U.S.C.  78s(b)(.3)(A)(ii). 

’M7  CFR  24O.19b-4(0(2). 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  IX)  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the 
Exchange’s  principal  office.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-BOX-201 2-024,  and 
should  be  submitted  on  or  before 
January  30,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’" 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2013-00254  Filed  1-8-13;  8:45  ami 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68569;  File  No.  SR- 
NYSEArca-2012-140] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  List  and  Trade 
Options  on  the  Nasdaq-100  Index 
(NDX)  and  the  Reduced-Value  Nasdaq- 
100  Index  (MNX)  and  To  Amend  NYSE 
Area  Rule  5.15<aX1)  To  Provide  That 
There  Are  No  Position  Limits  for 
Options  on  NDX  and  MNX 

January  3,  2013. 

Pursuant  to  Section  19(b){l}  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2012,  NYSE  Area,  Inc.  (“NYSE 
Area”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 

’"17  CFR  200..30-3(a)(12). 

'  15  U.-S.C.  78s(b)(l). 

M7  CFR  240.19b-^. 
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capitalization-weighted  methodology  is 
exp(n;fed  to  retain,  in  general,  the 
economic  attributes  of  capitalization 
weighting,  wdiile  providing  enhanced 
div(;rsilication.  To  at;complish  this, 
Nasdacj  reviews  the  composition  of  the 
Index  (piarterly  and  adjusts  the 
weighting  of  Index  components  using  a 
proprietary  algorithm,  if  certain  pre- 
eslal)lished  weight  di.stribution 
recpiirements  are  not  met. 

Nasdaq  has  certain  eligibility 
requirements  for  inclusion  in  the 
Index.’’  For  example,  to  be  eligible  for 
inclusion  in  the  Index,  a  component 
security  must  be  exclusively  listed  on 
the  Nasdaq  National  Market,  or  dually 
li.sted  on  a  national  securities  exchange 
prior  to  )anuary  1,  2004.^  Only  one  class 
of  security  per  issuer  is  considered  for 
inclusion  in  the  Index. 

Additionally,  the  issuer  of  a 
component  security  cannot  be  a 
financial  or  investment  company  and 
cannot  currently  be  involved  in 
bankruptcy  proceedings.  Criteria  for 
inclusion  al.so  require  the  average  daily 
trading  volume  of  a  component  security 
to  be  at  least  200,000  .shares  on  Nasdaq. 
If  a  component  security  is  of  a  foreign 
issuer,  based  on  its  country  of 
incorporation,  it  must  haVe  listed 
options  or  be  eligible  for  listod-options 
trading.  In  addition,  the  issuer  of  a 
component  security  must  not  have 
entered  into  any  definitive  agreement  or 
other  arrangement  which  will  likely 
result  in  the  security  no  longer  being 
Index  eligible.  An  i.ssuer  of  a  component 
security  also  must  not  have  annual 
financial  statements  with  an  audit 
opinion  that  is  currently  withdraxvn. 

As  of  November  26,  2012,  the 
following  were  characteristics  of  the 
Index: 

•  The  total  capitalization  of  all 
components  of  the  Index  was  $3.11 
trillion; 

•  Regarding  component 
c:apitaliz§tion,.{a)  the  highest 
capitalization  of  a  component  was 
$.‘>.54. .17  billion  (Apple,  Inc.),  (b)  the 
lowest  capitalization  of  a  component 
was  $2.12  billion  (Apollo  Group,  Inc.), 
(c)  the  mean  capitalization  of  the 
components  was  $31.05  billion,  and  (d) 


by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  .solicit 
comments  on  the  proposed  ride  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  list  and 
trade  options  on  Nasdaq-lOO  Index 
(NDX)  and  the  reduced-value  Nasdaq- 
lOO  Index  (MNX)  and  to  amend  NYSE 
Area  Rule  5.15(a)(1)  to  provide  that 
there  are  no  position  limits  for  options 
on  NDX  and  MNX.  The  text  of  the 
propo.sed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  ivH  iv.ny.se.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Coinmi.ssion'.s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discus.sed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below'. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpo.se 

The  Exchange  proposes  to  list  and 
trade  options  on  the  full  and  reduced 
values  of  the  Na.sdaq  100  Index  (the 
“Index”),  a  stock  index  calculated  and 
maintained  by  Nasdaq.^  Specifically, 
the  Exchange  proposes  to  list  options 
ba.sed  on  Nasdaq-lOO  Index  (NDX)  and 
the  reduced-value  Nasdaq-lOO  Index 
(MNX)  and  to  amend  Rule  5.15fa)(l)  to 
provide  that  there  are  no  position  limits 
for  options  on  NDX  and  MNX.  The 
Exchange  also  proposes  to  list  and  trade 
FLEX  Options  and  Long-Term  Equity 
Option  Series  (“LEAPS”)  on  NDX  and 
MNX.  The  options  on  NDX  and  MNX 
listed  on  the  Exchange  will  be  identical 
to  those  already  listed  on  multiple 
exchanges. 

The  Exchange  notes  that  it  initially 
listed  for  trading  options  on  NDX  and 
MNX  as  broad-based  index  options  in 
January  2010  without  filing  a  Rule  19b- 


^  A  desTTiption  of  ttiK  Index  is  availnble  on 
Nastlaq's  Web  site  at  http://dynamic.nasduq.com/ 
dynamic/nasdaq  1  OOjictivity.stm . 


4  filing  with  the  t^ommission.'*  In 
addition,  w'hen  initially  listtul  and 
traded,  because  mine  of  the  other 
exchanges  that  list  and  trade  NDX  and 
MNX  had  position  limits  for  thost! 
indices,  nor  did  the  Options  (Clearing 
Corporation  di.s.seminate  position  limits 
information  for  NDX  and  MNX,  the 
Exchange  similarly  did  not  apply 
position  limits  to  NDX  and  MNX.  The 
Exchange  is  filing  the  proposed  rule 
c:hange  because  options  on  the  Index 
will  not  otherwise  qualify  for  listing  on 
the  Exchange  due  to  the  component 
weightings  of  the  Index.  Specifically, 
Exchange  Rule  5.12(a)(8).  which  allows 
the  h'.sting  of  options  on  a  broad-based 
index  currently  requires  that  no 
component  of  a  broad-based  index 
account  for  more  than  ten  percent  of  the 
weight  of  the  index,  and  the  five  highest 
weighted  component  securities  in  the 
index  do  not,  in  the  aggregate,  account 
for  more  than  thirty-three  percent  (33%) 
of  the  weight  of  the  index. Therefore, 
like  other  options  exchanges  that 
currently  trade  options  on  the  Index,  the 
Exchange  is  seeking  to  file  in  order  to 
list  and  trade  options  on  the  Index 
under  the  conditions  and  according  to 
the  standards  set  forth  below. 

Index  Design  and  Composition 

The  Index  was  launched  in  January 
1985  and  represents  the  largest  non- 
financial  dome.stic  and  international 
issues  li.sted  on  Nasdaq  based  on  market 
capitalization.  The  Index  reflects 
companies  across  major  indu.stry 
groups,  including  computer  hardware 
and  software,  telecommunications, 
retail/whole.saIe  trade,  and 
biotechnology. 

The  Index  is  calculated  using  a 
modified  capitalization-w'eighted 
methodology.  The  value  of  the  Index 
equals  the  aggregate  value  of  the  Index 
share  weights  of  each  of  the  component 
.securities  multiplied  by  each  security’s 
respective  official  closing  price  on 
Nasdaq,  divided  by  the  Divisor.  The 
Divisor  serves  the  purpose  of  .scaling 
such  aggregate  value  (otherwise  in  the 
trillions)  to  a  lower  order  of  magnitude 
which  is  more  desirable  for  Index 
reporting  purposes.  If  trading  in  an 
Index  security  is  halted  while  the 
market  is  open,  the  last  Nasdaq  traded 
price  for  that  .security  is-u.sed  for  all 
index  computations  until  trading 
resumes.  If  trading  is  halted  before  the 
market  is  open,  the  previous  day’s 
official  closing  price  is  used. 
Additionally,  the  Index  ordinarily  is 
calculated  without  regard  to  dividends 
on  component  securities.  The  modified 


*  See  (Exchange  Rule  5.15. 

’'See  Exchange  Rule  5.12(a)(8). 


'’Tlie  initial  eligibility  criteria  and  continued 
eligibility  criteria  are  available  on  Nasdaq’s  Web 
site  at  http://dynamic.nasdaq.com/dynamic/ 
nasdaqIOOactivity.stm. 

^One  of  the  eligibility  requirements  it  that  the 
.security  must  l>e  seasoned  (it  has  been  listed  on  the 
market  for  three  whole  months  |sic|).  In  the  ca.se  of 
spin-offs,  the  operating  history  of  the  spin-off  will 
be  considered  by  Na.sdaq.  Additionally,  if  a 
component  .security  will  otherwise  qualify  to  be  in 
the  top  25%  of  securities  included  in  the  Index  by 
market  capitalization  for  the  six  prior  consecutive 
months,  it  will  be  eligible  if  it  had  been  li.sted  for 
one  year. 
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the  median  capitalization  of  the 
components  was  $10.91  hillion; 

•  Regarding  component  price  per 
share,  (a)  the  highest  price  per  share  of 

a  component  was  $661.15  (Google,  Inc.), 
(b)  the  lowest  price  per  share  of  a 
component  was  $2.76  (Sirius  XM  Radio, 
Inc.),  (c)  the  mean  price  per  share  of  the 
components  was  $70.30,  and  (d)  the 
median  price  per  share  of  the 
components  was  $40.38; 

•  Regarding  component  weightings, 

(a)  the  highest  weighting  of  a 
component  was  18.52%  (Af)ple,  Inc.), 

(b)  the  lowe.st  weighting  of  a  component 
was  0.07%  (Apollo  Group,  Inc.),  (c)  the 
mean  weighting  of  the  components  was 
1.00%,  (d)  the  median  weighting  of  the 
components  was  0.37%,  and  (e)  the  total 
weighting  of  the  top  five  highest 
weighted  components  was  40.78% 
(Apple  Inc.,  Microsoft  Corporation. 
Google  Inc.,  Oracle  Inc.,  and 
Amazon.com,  Inc.); 

•  Regarding  component  available 
shares,  (a)  the  most  available  shares  of 
a  component  was  8.42  billion  shares 
(Micro.soft  Corp.),  (b)  the  lea.st  available 
shares  of  a  component  was  39.76 
million  shares  (Intuitive  Surgical,  Inc.), 

(c)  the  mean  available  shares  of  the 
components  was  750.27  million  shares, 
and  (d)  the  median  available  shares  of 
the  components  was  295.85  million 
shares; 

•  Regarding  the  six-month  average 
daily  volumes  of  the  components,  (a) 
the  highest  six-month  average  daily 
volume  of  a  component  was  61.25 
million  shares  (Sirius  XM  Radio  Inc.), 

(b)  the  lowest  six-month  average  daily 
volume  of  a  component  was  331,667 
shares  (Intuitive  Surgical,  Inc.),  (c)  the 
mean  six-month  average  daily  volume  of 
the  components  was  6.94  million 
shares,  (d)  the  median  six-month 
average  daily  volume  of  the  components 
was  3.13  million  shares,  (e)  the  average 
of  six-month  average  daily  volumes  of 
the  five  most  heavily  traded 
components  was  43.34  million  Shares 
(Sirius  XM  Radio,  Inc.,  Microsoft  Corp., 
Intel  Corp.,  Cisco  Sy.stems,  Inc.,  and 
Micron  Technology,  Inc.),  and  (f)  100% 
of  the  components  had  a  six-month 
average  daily  volume  of  at  least  50,000; 
and 

•  Regarding  option  eligibility,  (a) 
100%  of  the  components  were  options 
eligible,  as  measured  by  weighting,  and 
(b)  100%  of  tbe  components  were 
options  eligible,  as  measured  by 
number. 

Index  Calculation  and  Index 
Maintenance 

In  recent  years,  the  value  of  the  Full- 
size  Na.sdaq  100  Index  has  increased 
significantly,  such  that  the  value  of  the 


Index  stood  at  3,012.03  as  of  November 
29,  2012.  As  a  re.sult,  the  premium  for 
the  Full-size  Na.sdaq  100  Index  options 
also  has  increased.  The  Exchange 
believes  that  this  has  caused  Full-size 
Nasdaq  100  Index  options  to  trade  at  a 
level  that  may  be  uncomfortably  high 
for  retail  investors.  The  Exchange 
believes  that  listing  options  on  reduced 
values  will  attract  a  greater  source  of 
customer  business  than  if  the  options 
were  ba.sed  only  on  the  full  value  of  the 
Index.  The  Elxchange  further  believes 
that  li.sting  options  on  reduced  values 
will  provide  an  opportunity  for 
investors  to  hedge,  or  speculate  on,  the 
market  risk  a.ssociated  with  the  stocks 
comprising  the  Index.  Additionally,  by 
reducing  the  values  of  the  Index, 
investors  will  be  able  to  u.se  this  trading 
vehicle  while  extending  a  smaller  outlay 
of  capital.  The  Exchange  believes  that 
this  should  attract  additional  investors 
and,  in  turn,  create  a  more  active  and 
liquid  trading  environment." 

The  Full-size  Nasdaq  100  Index  and 
the  Mini  Nasdaq  100  Index  levels  are 
calculated  continuously,  using  the  last 
sale  price  for  each  component  stock  in 
the  Index,  and  are  dis.seminated  every 
15  seconds  throughout  the  trading  day." 
The  kTill-size  Nasdaq  100  Index  level 
equals  the  current  market  value  of 
component  stocks  multiplied  by  125 
and  then  divided  by  the  .stocks’  market 
value  of  the  adjusted  base  period.  The 
adjusted  base  period  market  value  is 
determined  by  multiplying  the  current 
market  value  after  adjustments,  times 
the  previous  base  period  market  value 
and  then  dividing  that  result  by  the 
current  market  value  before 
adjustments.  To  calculate  the  value  of 
the  Mini  Nasdaq  100  Index,  the  full 
value  of  the  Index  is  divided  by  ten.  To 
maintain  continuity  for  the  Index’s 
value,  the  divisor  is  adjusted 
periodically  to  reflect  events  such  as 
changes  in  the  number  of  common 
shares  outstanding  for  component 
stocks,  company  additions  or  deletions, 
corporate  restructurings,  or  other 
capitalization  changes. 


"Options  trading  on  MNX  have  generated 
consideralile  interest  from  inve.stors.  as  measured 
l)y  its  roluist  trading  volume  on  multiple  exchanges 
in  the  third  quarter  of  2012  (126,151  contracts 
total]. 

"Full-size  Nasdaq  100  Index  and  Mini  Nasdaq 
100  Index  levels  are  disseminated  through  the 
Nasdaq  Index  Dissemination  Services  ("NIDS") 
during  normal  Nasdaq  trading  hours  |9::i0  a.m.  to 
4,00  p.m.  FT).  The  Index  is  calculated  using  Nasdaq 
prii;es  (not  consolidated)  during  the  day  and  the 
ofHcial  closing  price  for  the  close.  The  closing  value 
of  the  Index  may  change  until  5:15  p.m.  FT  due  to 
corrections  to  the  NCX^P  of  the  component 
securities.  In  addition,  the  Index  is  published  daily 
on  Nasdaq's  Web  site  and  through  major  (piotation 
vendors  such  as  Reuters  and  Thomson's  II,X. 


The  settlement  values  for  purposes  of 
settling  both  Full-size  Nasdaq  100  Index 
(“Full-size  Settlement  Value”)  and  Mini 
Nasdaq  100  Index  (“Mini  .Settlement 
Value”)  are  calculated  based  on  a 
volume-weighted  average  of  prices 
reported  in  the  first  five  minutes  of 
trading  for  each  of  the  component 
securities  on  the  last  business  day 
before  the  expiration  date  ("Settlement 
Day”).”*  The  .Settlement  Day  is  normally 
the  Friday  preceding  “Expiration 
.Saturday.”  ”  If  a  component  .security  in 
the  Index  does  not  trade  on  .Settlement 
Day,  the  closing  price  from  the  previous 
trading  day  will  be  used  to  calculate 
both  the  Full-size  Settlement  Value  and 
Mini  Settlement  Value. Accordingly, 
trading  in  options  on  the  Index  will 
normally  cease  on  the  Thursday 
preceding  an  Expiration  Saturday. 
Nasdaq  monitors  and  maintains  the 
Index.  Na.sdaq  is  responsible  for  making 
all  nece.s.sary  adju.stments  to  the  Index  to 
reflect  component  deletions;  share 
changes;  .stock  splits;  stock  dividends; 
stock  price  adjustments  due  to 
restructuring,  mergers,  or  spin-offs 
involving  the  underlying  components; 
and  other  corporate  actions.  Some 
corporate  actions,  such  as  stock  splits 
and  stock  dividends,  require  simple 
changes  to  the  available  shares 
outstanding  and  the  .stock  prices  of  the 
underlying  components. 

The  component  securities  are 
evaluated  on  an  annual  basis,  except 
under  extraordinary  circumstances 
which  may  result  in  an  interim 
evaluation,  as  follows:  securities  listed 
on  Nasdaq  that  meet  its  eligibility 
criteria  are  ranked  by  market  value 
using  closing  prices  as  of  the  end  of 
October  and  publicly  available  total 
shares  outstanding  as  of  the  end  of 
November.  Eligible  component 
securities  which  are  already  in  the 
Index  and  ranked  in  the  top  100  (ba.sed 
on  market  value)  are  retained  in  the 
Index.  Component  securities  that  are 
ranked  from  101  to  125  are  also 
retained,  provided  that  those  securities 
were  ranked  in  the  top  100  eligible ' 
securities  as  of  the  previous  ranking 
review  or  have  been  added  to  the  Index 
subsequent  to  the  previous  ranking 
review.  Securities  not  meeting  such 
criteria  are  replaced.  The  replacement 
securities  cho.sen  are  those  Index- 
eligible  securities  not  currently  in  the 

'•‘The  aggregate  exereise  value  of  the  option 
contract  is  calculated  by  multiplying  the  Index 
value  by  the  Index  multiplier,  which  is  100. 

"  For  any  given  expiration  month,  options  on  the 
Nasdaq  100  Index  will  expire  on  the  third  .Saturday 
of  the  month. 

Full-size  fiettiement  Values  and  Mini 
.Settlement  Values  are  disseminated  by  Na.sdaq. 
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lnd«!X  that  have  the  largest  market 
capitalization. 

(amerally,  the  list  of  annual  additions 
and  deletions  to  the  Index  is  publicly 
announced  in  early  Deceniher,  and 
changt!S  to  the  Index  are  made  effective 
after  the  close  of  trading  on  the  third 
Friday  in  Uecemher.  Monjover,  if  at  any 
time  during  the  year  a  component 
security  is  determined  hy  Nasda<j  to 
become  ineligible  for  continued 
inclusion  in  the  Index  based  on  the 
icontinued  eligibility  criteria,  that 
component  security  will  hc'  replaced 
with  the  largest  market  capitalization 
component  not  currentiv  in  the  Inihix 
that  met  the  eligibility  c;rit(!ria  described 
earlier. 

The  Fxchang(!  will  monitor  the  Index 
on  a  <piarterly  basis,  and  will  not  list 
any  additional  .siiries  for  trading  and 
will  limit  all  transactions  in  such 
options  to  closing  transactions  only  for 
th(!  purpos(;  of  maintaining  a  fair  and 
orderly  market  and  protc^cting  investors 
if;  (i)  the  iiumbm'  of  scicurities  in  the 
Ind(!X  dro|rs  by  ou(!-third  or  more;  (ii) 
\()%  or  more  of  the  winght  of  the  Index 
is  rtjpnisenled  bv  compommt  securities 
having  a  market  vabu!  t)f  hiss  than  .S  7.'j 
million;  (iii)  less  than  HO'Xi  of  the  weight 
of  the  Index  is  represtmled  bv 
com|)onent  sec;urities  that  are  eligibh; 
for  options  trading  pursuant  to 
Fx(;hange  Rule  .a. 3.:  (iv)  lO'Xi  or  more  of 
the  W(!ight  of  tin*  index  is  n*pn!senlc!d 
by  (;om|)onent  .s(!c:urities  trading  less 
than  20, 000  shares  ptir  dav:  or  (v)  the 
largest  component  .securitv  accounts  for 
more  than  25%  of  the  weight  of  tin; 

Index  or  the  largest  five  (;omponents  in 
the  aggregate  a(;count  for  mon*  than 
•aO'Xi  of  the  weight  of  the  Indtix. 

The  Fx(;hange  represents  that,  if  the 
ln(h:x  (;eas*!s  to  be  maintained  or 
calf;ulat(!d.  or  if  tin;  lnd(!x  vabms  are  not 
disscmii Dated  every  IT)  se(;onds  bv  a 
widely  available  sour(;e,  it  will  m)t  list 
any  additional  series  for  trading  and 
will  limit  all  lransa(;tions  in  such 
options  to  clf)sing  transactions  only  for 
the  purposi;  of  maintaining  a  fair  and 
orderly  market  and  protecting  investors. 

(;ontra(;t  .Sp(!(;ifi(;ations 

The  proposed  contract  sp(((;ifications 
are  identi(;al  to  the  (;ontract 
spe(;ifications  of  NDX  and  MNX  options 
that  are  <;urrenllv  listed  on  f)thi!r' 
ex(;hanges.  'I  Ik;  Imhsx  is  a  broad-based 
index.  ()[)tions  on  the  Nasdacj  100  ludtcx 
are  Furopean-st  vli;  and  A.M.  cash- 
s(!ttl(!d.  The  Fxchangirs  trading  hours 
for  index  options  (0;.'10  a.m.  to  4;  1.')  p.m. 
FI  ),  will  apply  to  ojitions  on  tlui  Nasda(i 
100  Index.  Fxchang(!  Rules  that  are 
applicable  to  tbe  trading  of  options  on 
broad-bascui  ind(!xes  will  apply  to  both 
NDX  and  MNX.  Thf!  trading  of  NDX  and 


MNX  options  will  be  subjec:!  to,  among 
others,  Fxchange  Rules  governing 
margin  re(]uirements  and  trading  hail 
pro(;edure.s  for  index  options. 

The  Fxchange  also  proposes  to  amend 
Rule  5.ir){a)(l)  to  e.stahlish  that  there  are 
no  position  limits  for  opticms  on  NDX, 
whi(;h  is  consistcmt  with  the  treatment 
of  position  limits  for  NDX  on  other 
(jptions  markets.'  *  lhH;aus(!  MNX  is  the 
reduced-value  option  on  the  NDX 
broad-based  index  option,  [)ursuant  to 
existing  Rule  .'j.i.'ija).  MNX  will  also 
have  no  position  limits  pursuant  to  this 
proposed  change.  The  NDX  contracts 
will  be  aggregated  with  ibe  MNX 
contrat;ls,  wluire  ten  MNX  contracts 
equal  one  NDX  contract.'^  Tbe 
Fxchangi!  will  set  strike  ])rice  int(!rvals 
for  MNX  (;onlracts  atid  NDX  contract 
that  will  be  similar  to  tbe  strike  price 
intervals  that  are  already  being  ustul  by 
mnlli|)le  exchanges  that  list  these 
ojilions. Tilt!  minimum  ini:ri!menl  size 
for  serii!s  trading  below  $  3  is  .$  ().().'), 
and  for  si!rii!s  trading  at  or  iiliox  t!  ,S  3  is 
.S  0.10.'“  riit!  Fxchang(!’s  margin  rnlf!s 
will  bt!  a|)|)licabl(!.  Tlii!  l']xchimgi:  ma\' 
list  options  on  both  tlu!  NDX  and  the 
NMX  in  up  to  st'ven  i;onseculivi! 
expiration  ihonihs  plus  up  to  three 
snc(;(!ssivt!  (!X|)iralion  months  in  Iht! 
March  cycit!."*  The  Fx(;bangt!  inttiuds  In 
list  Iht!  same  NDX  anti  MNX  options 
that  art!  already  lisletl  by  multipit!  other 
options  t!Xt;banges.  Tht!  trading  of 
FFAI’.S  NDX  and  FFAP.S  MNX  opiitms 
will  be  subjt!t:t  to  Iht!  sami!  rultts  that 
gt)yt!rn  llm  Iratiing  of  all  ihi!  Fxribangtt’s 
inilt!x  tiplittns,  incliuling  salt!s  praf;tit;t! 
rult!s,  margin  re()uirt!mt!nt.s,  and  trading 
rules.'''  The  trading  of  FFFX  NDX  and 
FFFX  MNX  opiitms  will  bt!  subittcl  tti 
the  saint!  rult!S  that  govein  Iht!  trading  tif 
all  the  Fxc:hangt!’s  index  tiplions, 
int:luding  salt!s  [iractice  rult!s,  margin 
rt!f]uirements,  and  trading  rules.-" 

.Suryt!illim(;e  and  (]apat;ity 

Tht!  Fx(;hange  reprtistinls  that  it  has  an 
adetpiatt!  surveillance  program  in  place 
ftir  tiplions  trailf!tl  tin  the  Iniittx  and 
intt!ntls  It)  apply  those  .same  program 
[)rt)t:t!tlnrt!.s  that  it  applitts  to  the 
Fxf:himgt!’s  othtir  intlttx  options. 
Afiditionallv,  the  Fxchange  is  a  mttmber 
tif  Iht!  Intermarket  .Surv(!illant;t!  (Iroup 
(■‘I.Sd")  untlttr  the  Intermarkt!! 


' '  .See  NY.SK  MK  T  t.t.t ;  C  NYSl-;  MK't  ■)  Kiito 
‘)II4(^:  (Itiii.iigo  11(1.11(1  Oplidiis  lixi  liiiiit;(!  (  "(MtOi;  ') 
Kiild  24.4.  NA.SD.Xq  0,MX  I’lll.X  C  I’lilx  ')  Riilo 
HKIIA. 

'■*  .S'cc  Mxchiingd  Kiilc  S  I ')((  ), 

'  •  Si'f  I  ac  li.'iii^c  Kdic  'i.I'i. 

"■  ,Scc  Cxcti.mnc  t<(ilt(  0.72. 

'  ■  .Sec  l  Achitiifjc  Kiild  '1.271. 

"'.Sec  Kxc  liiii\>'(!  Kiilti  ri.l!l. 

'‘'.Sec  lix(.liiiiin('  Kdio  ri.l‘)(li). 

lOxt.liiiii^t!  Kulc  ;■).  ,S(;(.li(iii  4. 


Survttillance  Group  Agreement,  dated 
June  20,  1904.'^'  The  l.SG  members  work 
logt!lher  to  (;oordinatt)  .surveillance  and 
investigative  information  sharing  in  the 
stot;k  and  opjions  markets.  In  addition, 
the  major  futures  exchanges  art! 
affiliaittd  membt!rs  of  the  l.SCI,  whi(;h 
allows  for  the  sharing  of  survttillance 
iniormation  for  polt!ntifil  intermarket 
Iniding  iibus(!s. 

The  Fxc.hange  rtiprestinls  that  it  has 
the  nei;essary  systems  t;apat;ity  to 
sujiport  new  options  .st!ries  that  will 
result  from  the  introdut;1ion  of  NDX, 
MNX.  NDX  FFAP.S,  MNX  FFAPS,  FFFX 
NDX.  and  FFFX  MNX. 

Finally,  the  Fx(;himgt!  propostxs  to 
amtind  Conumtntary  .01  to  Rule  5.22  to 
provitlt!  that  iht!  rt!porting  autbtirity 
d(!sigmited  by  tht!  Fxchangt!  for  the 
lndt!X  undt!rlying  tht!  NDX  and  MNX 
indt!x  options  is  NA.SDAQ  OMX  CIrtiup, 
Inc. 

2.  .StatntoiN'  basis 

Tht!  jiroposed  rule  change  is 
consislt!nt  with  .St!Ction  0(1))^-  of  tht! 

Act,  in  g(!nt!ral,  <uul  furllu!rs  Ibt! 
objet:livt!s  of  .St!t:titm  OlbK.S).-’ ‘  in 
parti(;ul;ir.  in  that  it  is  tiesigned  to 
prtiveni  iraudult!nt  ;md  manipulative 
at  ts  aiTtl  iiractict's,  to  iirornote  just  and 
tHjuitable  jirinciples  of  trade,  to  foster 
coopt!ralion  and  taiordinalion  with 
]i(!rsons  engagt!d  in  facilitating 
transactions  in  s(!curilit!s.  to  remtive 
impt!dimenls  to  and  perfect  the 
m(!chanism  of  a  Irtte  and  open  market 
and  a  nalion<d  market  ,svslt!ni  and,  in 
g(!nt!raF  to  prolt!Ct  investors  and  the 
pulilic  intt!rt!sl. 

Tht!  I';xf;hangt!  bt!lieves  that  the  rule 
liropos.d  will  remove  imperlimtints  to 
(Uul  pt!rf(!ct  the  mechanism  of  a  free  and 
o|)t!n  imirket  bei;au.se  it  enabling  jsit;! 
tbe  Fxchangt!  to  immediately  list  and 
tradt!  full  and  r(!du(;t!d-size  options  on 
iht!  Iiuit!X  in  a  m.uiner  f:t)nsistt!nt  with 
other  options  exchangtts.  Tht)  Fxchange 
beli(!vt!S  that  Iht!  j)ropost!tl  rnlt!  t:h<mge 
wtnild  be  beneficial  to  market 
part icijianls,  including  markt!t  makers, 
institutional  invtisttirs  and  rt!tail 
invt!stors,  by  sjiecifying  that  there  are  no 
liosition  limits  tin  NDX  and  MNX.  The 
Fxchange  furthtir  notes  that  Iht!  rnlt! 
jiroposiil  will  n!move  impt!diments  to 
;md  ptirfeci  tht!  mt!chanism  of  a  frtie  and 
opt!!!  markt!t  betiaust)  it  will  harmonizt! 
htiw  position  limits  are  treated  for  NDX 
and  MNX  options  aiaoss  o|itions 
markt!ts.  The  (lommission  has  airtsuly 
approved  tbe  listing  and  trading  and  tbe 
tilimination  tif  ptisition  limits  for  NDX 


/\  list  (il  lliii  (.(anml  iiittinliKis  <iiul  iilfili.ild 
iiicmlicrs  (if  I.St;  cidi  Ik;  frmnd  (it  isfifiarldl.t oiii. 

•'  l.'i  I  ..S  i:.  7Hl(li). 

I,--!  i!..s.(;.  7()i(ii)(r.). 
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and  MNX  options  for  other  options 
exchanges,  and  the  Exchange  believes 
that  harmonizing  the  standard  across 
options  markets  will  enable  market 
participants  to  handle  trading  in  NDX 
and  MNX  options  similarly  regardless  of 
which  options  market  in  which  they  are 
trading. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^^  and 
Rule  19b-4(n(6)  thereunder.^'* 

A  proposed  rule  change  filed  under 
Rule  19b— 4(f)(6)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19l>- 
4(f)(h)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  delay  so  that 
it  can  list  and  trade  NDX  and  MNX 
options  with  no  position  limits  without 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
inve.stors  and  the  public  interest.^**  The 


II.S.C.  78s(l))(3)(A). 

^*’17  OFR  240.191)— 4(f)(f>)-  111  addition.  Rnlo  I'tl)- 
4(f)(li)(iii)  roquiro.s  »  seU-rngiilatory  organization  to 
provide  the  Coninii.ssion  with  written  notice  of  it.s 
intent  to  file  the  proposed  ride  change,  along  with 
a  brief  de.scription  and  text  of  the  propo.sed  role 
change,  at  least  five  husino.ss  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  hy  the  Commission,  The 
Kxchaiige  has  fulfilled  this  requirement. 

For  purposes  only  ol  waiving  the  .lO-dav 
operative  delay,  the  tiommission  has  also 


Commission  notes  the  proposal  is 
substantively  identical  to  prior 
proposed  rule  changes  and  existing 
rules  of  other  exchanges,  and  does  not 
raise  any  new  regulatory  issues. For 
these  reasons,  the  Commission 
designates  the  proposed  rule  change  as 
operative  upon  filing. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
C’,omments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  U.se  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2012-140  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC'. 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2012-140.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
("ommission  process  and  review  your 
comments  more  efficiently,  ploa.se  use 
only  one  method.  The  f'.omnii.ssion  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  {http://w\\'W'.sec.gov/ 
rules/sro.shtml).  (Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
[iroposed  rule  change  between  the 
C^ommi.ssion  and  any  person,  other  than 


cim.sidored  iho  proiui.SHil  riilo'.s  inipiii  l  on 
officinnoy,  conipntition.  and  capital  formation.  Har 
l.-i  I),.S.(:.  7«c(n. 

p.g.,  .Snciirity  Kxchango  Act  Roloa.sn  Nos. 
.578.14  (April  11. 2008).  7.3  FR  21003  (A|>ril  17. 

2008)  (.SR-NA,SDAQ-2008-028)  and  57938  ()nno  l>. 
2008).  73  FR  3.3481  ()ntU!  12.  2008)  (.SR-I*hlx-200B- 
38),  Sf-e  also  NYSF  MKT  Ruin  904t;.  CBOF  Ruin 
24.4,  and  I’hlx  Rule  1001  A. 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2012-140  and  should  be 
submitted  on  or  before  January  30,  2013. 

For  the  Commission,  by  the  Division  of  - 
Trading  and  Markets,  pursuant  to  delegated 
authority.^"  , 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2013-00198  Filed  1-8-13;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68577;  File  Nq.  SR-Phlx- 
2012-141] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  NASDAQ 
OMX  PHLX  LLC  Relating  to 
Professional  Options  Transaction 
Charges 

lanuary  3,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2012,  NASDAQ  OMX  PHLX  LLC 
(“Phlx”  or  “Exchange”)  filed  with  the 
.Securities  and  Exchange  Commission 
(“SEC”  or  “Commi.ssion”)  the  jiropo.sed 
rule  change  as  described  in  Items  I,  II, 
and  III,  below,  w’hich  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Seif-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend 
certain  electronic  Professional  •*  Options 


'"'17(’.FK  2()0.,30-3(a)(12). 

'  15  D.S.C.  78s(l))(1). 

2  17  CFR  240.19t)-l. 

'  I'ho  torn)  'T’rofv.ssionar'  moans  any  person  or 
entity  that  (i)  is  not  a  broker  or  dealer  in  seeiirities. 


Federal  Register/ Vol.  78,  No.  6/ Wednesday,  January  9,  201 3 /Notices 


1899 


Tran.sar.lion  ('harges  in  .Section  IP  of 
the  Exchange’s  Pricing  Schedule 
entitled  "Multiply  Listed  (Jptions.” 

While  changes  to  the  Pricing 
.Schedule  pursuant  to  this  proposal  are 
effective  upon  filing,  the  Fixchange  has 
designated  the  proposed  ainondnient  to 
be  operative  on  January  2,  2013. 

The  text  of  the;  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:// 

iiaschiqonixphlx.cchwdllstwf^t.coni/,  at 
the  principal  office  of  the  Exchange,  and 
at  the  (Commission’s  Public  Keferenc*; 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  statements 
concerning  tin;  purpose  of  and  basis  for 
the  proposed  rule  change;  and  discussed 
any  f:omnients  it  receivt;d  on  the 
proposed  rule  change.  The  text  of  these; 
statements  may  he;  examine;el  at  the 
plae;es  sj)(;e:ifieHl  in  Ile;m  IV^  below.  The 
Exchange  has  prepareel  summarie?s,  set 
forth  in  se;ctie)ns  A,  B,  anel  CC  heleiw,  of 
the  mejst  signifie:ant  aspeM;ts  e)f  such 
state;ments. 

A.  Salf-lidgulatorx'  Organi/jit inn's 
Statement  of  the  Purpose  of,  and 
Statator\’  Basis  for,  the  Proposed  Bide 
Change 

1.  Purpose 

The  Exediange  [)ropose;.s  tf)  ame;nd 
.Se:e:tion  II  of  the  Exchange’s  Prieang 
.Se:hedule;  le)  incre;ase;  the  ele;e:tre)nie; 
Pre)f(;ssie)nal  Options  Transactie)n 
(Charge;s  feer  heelti  Penny  Pilot  (_)ptie)ns"’ 


Hint  (ii)  pliii  t!S  iiiort;  tUan  .'lao  Drdnr.s  in  li.sliat 
i)|ilii)iis  per  (lay  on  average;  during  a  f:ale;n(lar  niontli 
for  its  own  l)eni;fi(.ial  aecrnintls).  .See  Rule; 
ieH)CI(li)(14). 

■*  .Se;e:liein  11  of  llie;  I’rirang  .St;hedule-  in(:lueie;s 
optieins  ove-riving  i;e|uilie;.s.  RTFs.  K'l'Ns.  amt  inelexers 
wide  li  are;  Multipiv  Listed. 

'  rile;  l’i;nnv  I’ilol  was  e;stal)lishi;d  in  januarv 
2l)t)7;  and  in  ()r:Iober  2tltl<l.  it  was  e;xpantied  anei 
exti;nele;el  tliroiigh  )une  :te).  2e)12.  .Sea;  .Seaairities 
F.xe.hange;  Ai:t  Keeletase;  Nos.  TvSiri:}  ||anuary  23. 

2tti»7),  72  FR  4.^53  ()anuary  31.  2tMI7)  (.SK-l»hlx- 
2(M)e>-74)  (notie;e;  of  filing  and  appreival  order 
e;stiil)lishing  iVnnv  Pilot);  e>l)873  (Oe  teiber  23.  20()d), 
74  FR  .Sf)fi75  (Novembe-r  2,  2e)em)  (SR-Phlx-2tl(l*>- 
1(1)  (noliere;  of  filing  and  imnuediate;  effort iv'oness 
expanding  and  extending  I'enny  Piled);  (iD<ir,('> 
(Novenilier  (I.  200‘l).  74  FR  5*1331  (November  17. 
2(MI‘i)  (.SR-Pblx-20()9-<(4)  (notice  of  filing  and 
iinmeediiite  effectiveness  aelding  .seventy-five  e.lasses 
to  Penny  Pilot);  01454  (Februarv  1.  2010).  75  FR 
(i233  (February  8,  2010)  (SR-Pblx-2010-12)  (notie.e 
e>f  filing  anel  immediate  effe;e:tivene;ss  aelding 
seventv-five;  e;lasse>s  to  Penny  Pilot);  62028  (May  4. 
2010).  75  FR  25800  (May  10.  2010)  (.SR-Pblx-2010- 
65)  (neilit;e  eif  filing  anel  immeediate  effe;clivene;ss 
adeting  se;ventv-fi ve  e:lasse;s  to  Penny  Pilot);  62616 
(Inly  .30.  2010).  75  FR  47664  (August  6.  2010)  (.SR- 
Phlx-2010-103)  (notice  eif  filing  and  itnmeidiale 
effei;tiveness  aeleiing  seventy-five  classes  to  Pennv 


and  non-Ponny  Pilot  Options.'*  Tho 
Exchange  holieves  that  increasing  the 
electronic  Professional  (Options 
Transaction  (Charges  in  Penny  Pilot  and 
non-Penny  Pilot  Options  will  allow  the 
Exchange  to  compete  more  effectively. 
The  Exchangt;  also  believes  that  the 
proposed  fees  will  operate  to  a.ssist  the 
Exchange  in  recouping  increasttd  costs 
gt;nerally  tied  to  supporting  a  larger 
Mumh(;r  of  options  cla.s.ses,  option  series 
and  overall  transaction  volume. 

.Specifically,  the  Exchange  proposes  to 
increase  the  electronic  Professional 
Options  Transaction  (Charges  for  both 
Penny  Pilot  Options  and  non-Penny 
Pilot  Options  from  .S0.2.'>  to  .$l).3()  per 
contract.  The  Exchange  is  not  proposing 
to  increase  the  floor  Professional 
Options  Transaction  (Charges  or  any 
other  electronic  Professional  transaction 
charges. 

The  Exchange  also  proposes  to  anitind 
its  Pricing  .Schedule  at  Section  II  to  add 
another  column  to  the  Professional  fees 
to  diff«;rentiate  electronic  and  floor  fees 
as  it  does  today  with  other  mark(;t 
participants.^  The  Exchange  also 
proposes  a  technical  amendment  to  the 
Sp(;c.ialist,''  Market  Maker,'*  Broker- 
D(;aler  and  Eirm  ”  transaction  fees  to 
correcd  the  Pricing  .Sch(;duh;  to  note;  an 
“N/A”  for  electronic  FLEX  and 
(Cabinet  ' '  Options  pricing  inst«;ad  of 


Filul);  63305  (Novumbfr  30.  2010).  75  FR  76062 
(Dm  umbur  7.  2010)  (SR-l’blx-2010-lfi7)  (ii<)ti(;(;  ol 
filing  .'Uid  immcdiHtf;  Hffe<:tiv(;iii;xs  t;xtt;nding  iIk; 
I’unnv  I’ilot);  65076  (l)<;(:t;mlM‘r  15.  2i)ll).  71)  FR 
70247  (l)(;(:(;mlw;r  21.  201 1 )  (.SR-l’blx-201  1-172) 
(nolit.u  of  filing  nnd  immudiiitr;  uffuctivcuoss 
uxinnding  tho  l‘<;nny  Pilot);  nnd  67326  ()un<*  20. 
2012).  77  FR  40126  Oidy  6.  2012)  (.SR-Phlx-2012- 
8(>)  (nolii;;;  ol  filing  .ind  immmli.'it*;  clli;;  tivunoxs 
(;xl(;nding  Ibt;  Ponny  Pilot).  Spf  n/xo  Kxi.bangt;  Rub; 
1034. 

'•  Non-P(;nny  Pilot  r<:fi;rs  to  option.s  cl.is.si’X  not  in 
till-  Punny  Pilot. 

'  Totlfiy.  the  .Spociidist.  Maikot  Mater.  Hroker- 
Dealerand  Firm  fees  an;  ilifferentiated  bi;tween 
electronic  and  firm  fee.s. 

**  A  ".Specialist”  i.s  an  Fxc.hange  member  who  is 
registered  as  an  options  specialist  pursuant  to  Rule 
1020(a). 

'*A  "Market  Mak<;r"  ini. bides  Registered  Options 
I'raders  (Rule  l()14(b)(i)  and  (ii)).  wbic.b  includes 
.Streaming  Quote  Traders  (.see  Rub;  l014(b|(ii)(A)) 
and  Remote  .Streaming  Quote  Traders  (.see  Rule 
1014(b|(ii)(K)).  Directed  Participants  are  also  market 
makers. 

Hroker-Dealers  are  asse.s.sed  a  Pennv  Pilot 
Options  Transaction  Charge  of  .$0.45  per  contract 
for  electronic  orders  and  a  non-Pennv  Pilot  Ojitions 
Transaction  fTiarge  of  .$0.60  for  electronit:  orders. 

"  Firms  are  assessed  a  Pennv  Pilot  Options 
Transaction  (iharge  of  $0.40  per  contract  for 
eb;ctronic  orders  and  a  non-Penny  Pilot  Options 
Transaction  (ibarge  of  .$0.45  for  electronic  orders. 

A  FLFX  option  i.s  a  customizeil  option  that 
provides  parlies  to  the  transacition  with  the  ability 
to  fix  terms  including  the  exercise  style,  expiration 
date,  and  certain  exercise  prices.  Sre  lixcbange  Rule 
1070.  FLEX  Options  are  a  trademark  of  the  Chii.ago 
Board  (Options  Exchange. 

'■'An  “accommodation"  or  "cabinet"  trade  refers 
to  trades  in  listed  options  on  the  Exr.hange  that  are 


.SO. 10  per  cdiitract.  While  the  $0.10  per 
contract  fee  i.s  noted  on  the  Pricing 
.Schedule,  no  market  participant  has 
been  assessed  that  fee  because  FLEX 
:md  (;al)inet  Options  are  transacted  on 
tin;  Exchange’s  trading  floor  and  are  not 
transacted  eleidronically.'''  The 
Exchange  proposes  to  note  “N/A”  for 
tho.se  electronic  fees  liecause  the.se  types 
of  transactions  are  not  able  to  be 
executttd  electronically  on  the  Pixchange 
and  this  would  correct  the  Pricing 
.Schttdule  to  reflect  no  fee  is  being 
as.st'ssed. 

2.  .Statutory  Basis 

Tht;  Exchange  believes  that  its 
proposal  to  amend  its  Pricing  .Schedule 
i.s  consistent  with  Section  6(b)  of  the 
Act  in  general,  and  furthers  the 
objectives  of  .Section  fi(b){4)  of  the  Act 
in  particular,  in  that  it  is  an  equitable 
allocation  of  rtta.sonable  fees  and  oth(;r 
charges  among  Exchange  members  and 
other  iiersons  using  its  facilities. 

The  Exchange’s  projiosal  to  increase 
the  electronic  Profe.ssional  Options 
Tran.saction  (Charges  in  both  Penny  Pilot 
and  non-Penny  Pilot  Options  is 
rea.sonable  because  of  tho  greater  co.sts 
incurn;d  by  the  Exchange  associatiid 
with  supporting  a  larger  number  of 
options  cla.s.ses,  option  series  and 
overall  tran.saction  volume.  ALso,  the 
Exchangi;  believes  increasing  the 
electronic  Professional  Option.s 
Transaction  Oharges  in  both  Penny  Pilot 
and  non-Penny  Pilot  Options  from  .$0.25 
to  .$0.30  per  contract  is  reasonable 
b(;cau.se  the  .$0.05  per  contract  increa.se 
would  allow  the  Exchange  to  recoup  the 
afor(;nientioned  costs  while  also 
continuing  to  assess  a  Profe.ssional  a  rate 
that  is  lower  than  Broker-Dealer  and 
Firm  (ilectronic  rates.  Also,  the 
in(;r(;a.sed  Profassional  fees  an; 
conijiarable  with  electronic  Professional 
fees  at  other  options  exchanges.*^ 


worthless  or  uni  ac  lively  Imded.  (jibiiiel  Iradiilg  is 
gi-ui;riilly  i.imducled  in  ;n.(,oidani:i;  wilh  Excbangi; 
Rules,  exi  e|)l  as  urovided  in  Exchange  Rule  1050 
enlilled  "Accommodation  Trading",  which  sets 
forth  specific  proci;dures  for  engaging  in  cabinet 
trading  below  .$1  p(;r  option  contract.  (Cabinet  or 
accommodation  trading  of  option  contraf:ts  is 
intended  to  accommodate  persons  wishing  to  effect 
closing  transactions  in  those  series  of  options  dealt 
in  on  the  Exchange  lor  which  there  is  no  auction 
market. 

'“‘The  Exchange's  systems  do  not  allow  for  FLEX 
or  (i.abinel  transactions  to  be  execulc'd 
electronically. 

>'15  U.,S.r,.  78f(b). 

"■  15  D.S.i:.  78f(b)(4). 

'’  The  (;bii:ago  Board  Option.s  Exchange 
Incorporated  ("OBOE”)  assesses  professionals  and 
voluntary  professionals  a  .$0,30  per  i:ontract 
transaction  fee  for  electronic  orders.  SeeOBOE's 
I-'ees  Schedule.  .See  a/so  NY.SE  Amex  EEC's  ("N'Y.SE 
Am<;x”)  Fee  .Schedide.  which  assesses  F’rofe.ssional 
C.uslomers  a  ,$0.32  per  c.ontract  fee  for  electronic 

('/)ntinue(l 
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The  Exchange’s  proposal  to  increase 
the  electronic  Professional  Options 
Transaction  Charges  in  both  Penny  Pilot 
and  non-Penny  Pilot  Options  is 
equitable  and  not  unfairly 
discriminatory  because  Professionals 
would  continue  to  be  assessed  lower 
fees  as  compared  to  Broker-Dealers  and 
Firms  with  respect  to  electronic  options 
transactions  charges.  Market  Makers  and 
Specialists  woidd  be  assessed  lower 
fees,  both  electronic  and  floor,  as 
compared  to  Professionals,  because 
Market  Makers  and  Specialists  have 
burdensome  quoting  obligations  to 
the  market  which  do  not  apply  to 
Profe.ssionals,  Customers,  Firms  and 
Broker-Dealers.  Customers  are  not 
assessed  (Options  Transactions  C]harges 
in  either  Penny  Pilot  or  non-Penny  Pilot 
Options  because  Customer  order  flow 
brings  liquidity  to  the  market,  which  in 
turn  benefits  all  market  participants. 
Broker-Dealers  and  Firms  today  pay 
higher  fees  as  compared  to  a 
Profe.ssional  for  electronic  transactions 
and  this  is  not  changing.  The 
Profe.ssional  Options  Transaction 
Charges  in  both  Penny  Pilot  and  non- 
Penny  Pilot  Options  for  non-electronic 
tran.sactions  or  floor  tran.sactions  would 
remain  unchanged. 

The  Exchange  believes  that  assessing 
higher  electronic  Options  Transaction 
Charges  in  both  Penny  Pilot  and  non- 
Penny  Pilot  Options  of  $0.30  per 
contract  as  compared  to  a  floor  Options 
Transaction  C^harge  in  both  Penny  Pilot 
and  non-Penny  Pilot  Options  of  $0.2.5 
per  contract  is  reasonable,  equitable  and 
not  unfairly  discriminatory  because 
these  fees  recognize  the  distinction 
between  the  floor  order  entry  model  and 
the  electronic  model  and(  the  proposed 
fees  respond  to  competition  along  the 
.same  lines.’*'  Floor  participants  incur 
co.sts  associated  with  accessing  the 
floor,  i.e.  need  for  a  floor  broker,  and 
other  costs  which  are  not  born  by 
electronic  members.  Today,  the 
Exchange  assesses  different  fees  for 
electronic  as  compared  to  floor 
tran.sactions  for  Firms,  Broker-Dealers, 
Specialists  and  Market  Makers  in 
Section  II  of  the  Pricing  Schedule.  The 
Exchange  is  proposing  to  likewise 


oriler.s  which  take  liquidity  from  1  to  lO.Sita 
coiilract.s. 

.See  Kxchange  Rule  1014  entitled  ‘Obligations 
and  Restrictions  Applicable  to  .Spef:ialists  and 
Registered  Options  Traders. " 

A  transaction  rtjsulting  from  an  order  that  was 
electronically  delivered  utilizes  I’hlx  XL  II.  .See 
Hxchange  Rules  1014  and  1080.  Electronically 
delivered  orders  do  not  include  orders  transacted 
on  the  Exchange  floor.  A  transaction  resulting  from 
an  order  that  is  non-electronicallyrdelivered  is 
represented  on  thelrading  floor  by  a  floor  broker. 
See  Exchange  Rule  lOfi.'L  All  orders  will  he  either 
electronically  or  non-electronically  delivered. 


distinguish  electronic  and  floor 
Professional  Options  Transactions 
Charges  in  both  Penny  and  non-Penny 
Pilot  Options.  Other  options  exchanges 
likewise  distinguish  floor  and  electronic 
fees  for  Professionals.^*’  The  Exf;hange 
belitives  that  the  proposed  fees  are  in 
line  with  similar  fees  offered  on  other 
exchanges. 

The  Exchange  operates  in  a  highly 
competitive  market,  comprised  of 
eleven  exchanges,  in  which  market 
participants  can  easily  and  readily 
direct  order  flow  to  competing  venues  if 
they  deem  fee  and  rebate  levels  at  a 
particular  venue  to  be  excessive. 

B.  Solf-Beigulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
Exchange  believes  that  the  proposed 
electronic  Professional  Options 
Tran.saction  Charges  in  Penny  and  non- 
Penny  Pilot  Options  remain  competitive 
with  fees  at  other  options  exchanges. 

File  Exchange  believes  that  the 
proposed  fees  are  competitive  and  do 
not  misalign  the  differentials  currently 
assessed  with  respect  to  other  market 
participants.  Market  participants  can 
easily  and  readily  direct  order  flow  to 
competing  venues  if  they  deem  fee  and 
rebate  levels  at  a  particular  venue  to  be 
excessive.  Accordingly,  the  fees  that  an; 
asses.s«;d  and  the  rebates  paid  by  the 
Exchange  must  remain  competitive  with 
fees  charged  and  rebates  paid  by  other 
venues  and  therefore  mu.st  continue  to 
be  reasonable  and  equitably  allocated  to 
those  members  that  opt  to  direct  orders 
to  the  Exchange  rather  than  competing 
venues. 

C.  Self-Begulatoiy  Organization's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Perceived  From 
Members,  Participants^  or  Others 

No  written  comments  were  either 
.solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 


^‘’CHt)E  assossK.s  a  Profossional  and  Voluntary 
I’rofos.sional  a  $0.2.'j  par  contract  manual  fan  in 
Penny  and  Non-Penny  tilasse.s  and  a.ssesstis  a  $0.4.‘> 
per  contract  electronic  fee  in  Penny  and  a  $0.60  per 
contract  electronic  fee  in  Non-Penny  Pilot  Options. 
NYSE  Amex  assesses  a  $0.25  per  contract  tee  for 
manual  Professional  Customer  tran.sactions  and  a 
tiered  electronic  Professional  faistomor  rate  starting 
at  $..32  per  contract  for  electronic  orders  which  take 
liquidity  from  1  to  16.000  contracts. 


19(b)(3)(A)(ii)  of  the  Act. 2’  At  any  time 
within  RO  days  of  the  filing  of  the 
propofied  rule  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intere.st,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpo.ses  of  the  Act.  If  the  Commission 
takes  such  action,  the  Commission  shall 
institute  proceedings  to  determine 
whether  the  propo.sed  nile  .should  be 
approved  or  di.sapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://u'\\'n'.sec.gov/ 
rules/sro.sbtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2012-141  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary. 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR— Phlx— 2012— 141.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  filea.se  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  (Commi.ssion’s 
Internet  Web  site  {bttp://ii^’w.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
firinting  in  the  Commi.ssion’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20.549,  on  official 
busine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 


2’  15  U.S.C.  7Hs(b)(:9(A)(ii). 
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inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  .should  submit  only 
information  that  you  wish  to  make 
available  publicly. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2012-141  and  should 
he  submitted  on  or  before  January  .30, 
2013. 

For  the  ('.ommission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^^ 

Kevin  M.  O'Neill, 

Deputy  Secn^tary. 

IFR  r)<«..  2013-lM)2Sr)  Filed  l-S-l.t;  8:4,S  am) 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3468570;  File  No.  SR-ISE- 
2012-82] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  Make  Non-Substantive, 
Technical  Corrections  to  ISE  Rules 

January  3,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act"),’  and  Rule  19h-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2012,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or 
“ISE")  fded  w'ith  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  propose<l  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  propo.ses  to  make  a 
number  of  non-substantive,  technical 
corrections  to  its  rules.  Examples  of 
such  technical  corrections  include 
updating  ISE  rule  number  citations  and 
cross  references,  correcting 
typographical  errors,  deleting  obsolete 
rule  text,  and  updating  references  to 
outdated  terms,  such  as  changing 
references  from  the  National 
Association  of  Securities  Dealers 
(“NASD”)  to  Financial  Industry 


22  17  CFR  200  30-:Ma)(12). 
'  15  U.S.C.  78s(l))(l). 

2  17<;FR  240  1  Ob-4. 


Regulatory  Authority  (“FINRA”).  The 
text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Internet 
Web  site  at  http:/ /wv.'w.ise. com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  Tor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  C'ommission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
.statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  proposing  to  make  a 
number  of  non-substantivei  technical 
corrections  to  its  rules.  Examples  of 
such  technical  corrections  include 
updating  ISE  rule  number  citations  and 
cross  references,  correcting 
typographical  errors,  deleting  obsolete 
rule  text,  and  updating  references  to 
outdated  terms,  such  as  changing 
references  from  NASD  to  FINRA. 
Following  is  a  narrative  de.scription  of 
each  of  the  corrections; 

•  The  Table  of  Contents  to  the  ISE 
Rules  is  being  amended  to  reflect  that 
ISE  Rule  718  is  now  “Reserved”  since 
ISE  Rule  718  (Accommodation 
Liquidations  (Cabinet  Trades))  was 
deleted. 

•  The  Table  of  Contents  is  being 
amended  to  make  conforming  changes 
to  the  title  of  ISE  Rule  720  (Obvious  and 
Catastrophic  Errors)  so  that  it  matches 
the  title  as  it  appears  in  the  rules. 

•  ISE  Rule  210  (Liability  for  Payment 
of  Fees)  m  being  amended  to  update  an 
incorrect  rule  cross-reference  number  in 
paragraph  (a). 

•  ISE  Rule  312  (Limitation  on 
Affiliation  between  the  Elxchange  and 
Members)  is  being  amended  to  delete 
references  in  paragraph  (a)  to  Maple 
Merger  Sub  LLC  because  that  subsidiary 
no  longer  exists.  Paragraphs  (b)  and  (c) 
are  being  deleted  since  the  Exchange  is 
no  longer  affiliated  with  Direct  Edge 
ECN  LLC:  (“DE  ECN”),  DE  ECN  is  no 
longer  a  facility  of  the  Exchange,  and 
ISE  (including  its  affiliates)  no  longer. 


maintains  an  ownership  interest  in 
Balli.sta  Securities  LLC.  Since 
paragraphs  (b)  and  (c)  are  being  deleted, 
the  opening  paragraph  no  longer  needs 
to  be  designated  as  paragraph  (a),  so  the 
(a)  is  being  deleted. 

•  ISE  Rule  604  ((Continuing  Education 
for  Registered  Persons)  is  being 
amended  to  change  a  reference  in 
paragraph  (b)  from  NASD  to  FINRA  and 
brackets  are  being  changed  to 
parentheses  wherever  tfK*y  a{)pear 
throughout  the  rule. 

•  ISE  Rule  704  (Collection  and 
Dissemination  of  Quotations)  is  being 
amended  to  change  references  in 
paragraphs  (a)  and  (b)  from  Rule  llAcl- 
1  to  Rule  602  of  Regulation  NMS. 

•  ISE  Rule  713  (Priority  of  Quotes  and 
(Irrlers)  is  being  amended  to  update  an 
incorrect  rule  cross-reference  number  in 
paragraph  (a),  as  well  as  to  add  non¬ 
substantive  words  to  correct  the 
sentence  structure  of  paragraph  (a). 
Additionally,  Supplementary  Material 
.03  to  ISE  Rule  713  was  amended  to 
update  an  incorrect  rule  cross-reference 
number  in  paragraph  (d). 

•  ISE  Rule  715  (Types  of  Orders)  is 
being  amended  to  correct  the  defined 
term  of  “Priority  (Customer  Orders”  in 
paragraph  (g),  and  to  correct  the  defined 
term  of  “Add  Liquidity  Order”  in 
paragraph  (n).  In  addition. 
Supplementary  Material  .02  to  ISE  Rule 
713  is  being  moved  into  ISE  Rule  713 
it.self  as  new  paragraphs  (o),  (p),  and  (q), 
since  ISE  has  fully-migrated  to  its  new 
trading  system.  Optimise.  Thus,  it  is  no 
longer  necessary  to  separately  maintain 
those  order  types  in  the  Supplementary 
Material. 

•  ISE  Rule  718  (Accommodation 
Liquidations  (Cabinet  Trades))  is  being 
deleted  in  its  entirety,  since  that  trading 
functionality  is  not  offered  in  Optimise, 
and  therefore  not  possible  on  the 
Exchange.  ISE  Rule  718  is  now 
“Reserved.” 

•  ISE  Rule  722  (Complex  Orders)  is 
b(;ing  amended  to  delete  the  obsolete 
clau.se  to  ISE’s  (Jptimise  platform  in 
Supplementary  Material  .03  and  .04.  In 
addition,  ISE  Supplementary  Material 
.05  is  being  amended  to  correct  the 
defined  term  “Priority  Customer 
Orders”,  to  insert  a  missing  word,  and 
to  update  an  incorrect  rule  cross- 
reference  number. 

•  ISE  Rule  723  (Price  Improvement 
Mechanism  for  Crossing  Transactions)  is 
being  amended  to  delete  paragraph 
(d)(6)  since  that  trading  functionality  is 
not  offered  in  Optimise.  As  a  result,  the 
corresponding  .sentence  that  cjo.ss- 
referenced  paragraph  (d)(6)  is  being 
deleted  from  Supplementary  Material 
.05  and  .09. 
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•  ISE  Rule  802  (Appointment  of 
Market  Makers)  is  being  amended  to 
delete  obsolete  references  to  “.Second 
Market  Primary  Market  Makers”  in 
Supplementary  Material  .02,  since  ISE 
no  longer  operates  a  “Second  Market." 

•  ISE  Rule  804  (Market  Maker 
Quotations)  is  being  amended  to  delete 
obsolete  rule  text  in  paragraph  (g),  since 
that  rule  text  related  to  ‘Automated 
Quotation  Adjustments’  functionality 
contained  in  ISE’s  prior  trading  system 
which  has  been  retired.  The  rule  text 
that  is  contained  in  Supplementary 
Material  .01  relates  to  ‘Automated 
Quotation  Adjustments’  functionality 
contained  in  ISE’s  current  trading 
system.  Optimise.  Accordingly,  the 
Exchange  has  moved  the  rule  text  in 
Supplementary  Material  .01  into 
paragraph  (g)  of  ISE  Rule  804  itself, 
since  there  is  only  one  method  for  such 
functionality. 

•  ISE  Rule  1503  (Failure  to  Obtain 
Reinstatement)  is  being  amended  to 
update  an  incorrect  rule  cross-reference 
number. 

•  ISE  Rule  1B15  (Di.sciplinary 
Functions)  is  being  amended  to  change 
references  in  Supplementary  Material 
.01  from  NASD  to  FINRA. 

•  ISE  Rule  1800  (Arbitration)  is  being 
amended  to  change  references  in 
paragraph  (a)  from  the  NASD  Code  of 
Arbitration  to  the  UNRA  Code  of 
Arhitration,  as  well  as  update  a  number 
of  corresponding  FINRA  rule  cross- 
reference  numbers  contained  in 
paragraphs  (a),  (c),  and  (d).  Paragraph 
(b)  is  being  amended  to  change  a 
reference  from  NASD  to  FINRA. 

•  ISE  Rule  2114  (Doing  Business  with 
the  Public)  is  being  amended  to  change 
a  reference  from  NA.SD  to  F'lNRA. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
propo.sed  rule  change  is  the  requirement 
under  Section  6(b)(5)  -*  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes  it 
is  appropriate  to  make  these  technical 
corrections  to  its  rules  so  that  Exchange 
members  and  investors  have  a  clear  and 
accurate  understanding  of  the  meaning 
of  the  Exchange’s  rules.  By  removing 
obsolete  rule  text,  the  Exchange  is 
eliminating  any  potential  for  confusion 
about  how  its  systems  operate, 
particularly  since  the  Exchange  recently 


o|)eraled  two  trading  systems  while  it 
migrattnl  from  its  prior  system  to 
Optimise,  its  new  trading  system.  By 
updating  references  from  NASD  to 
FINRA  and  related,  corresponding  rules, 
the  Exchange  is  eliminating  any 
inaccuracies  in  its  rules.  The  Exchange 
further  believes  that  the  proposed  rule 
change  is  not  unfairly  discriminatory 
because  it  treats  all  marktJt  participants 
equally  and  will  not  have  an  adver.se 
impact  on  any  market  participant. 

B.  Self-Begulatnry  Organization's 
Statement  on  Burden  on  Competition 

The  propo.sed  rule  changes  are  non- 
sub.stantive  and  therefore  do  not 
implicate  the  competition  analysis. 

C.  Self-Begiilatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  f:hange.  The 
Exchange  has  not  received  any 
un.solicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Becan.se  the  foregoing  proposed  rule 
change  does  not  significantly  afferit  the 
protection  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burdfjn  on  competition,  and,  by  its 
terms,  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)'*  of  the  Act  and  Rule  19b- 
4(11(6)^  thereunder.  The  Exchange 
provided  the  (^oinmi.ssion  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  busine.ss  days 
prior  to  the  date  of  Tiling  the  proposed 
rule  change. 

A  proposed  rule  change  filed  under 
Rule  19b— 4(0(6)**  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  ptirsuant 
to  Rule  19b— 4(f)(6)(iii),^  thivCommission 
may  designate  a  shorter  time  if  such 
action  is  consi.stent  with  the  protection 
of  investors  and  the  public  interest. 

The  Exchange  has  asked  the 
Commission  to  waive  the  3()-day 
operative  delay  so  that  the  proposal  may 
become  operative  immediately  upon 

••  l.S  U.S.C.  78s(b)(;i)(A). 

M7  CKR  24().19t)-4(0(r.). 

'■i7f;FR  24n.i<ti>-4(0(<i) 

M7  Cr-R  240.19l>-4(n(f>)(iii). 


filing.  The  Commission  believes  that 
waiver  of  the  operative  delay  is 
consi.stent  with  the  protection  of 
investors  and  the  public  intere.st 
because  this  rule  change  is  not 
proposing  any  substantive  changes  and 
is  merely  correcting  inaccuracies  in  the 
Exchange’s  rules.  Additionally,  the 
Exchange  will  bo  able  to  immediately 
remove  obsolete  rule  text  and  correct 
inaccurate  references  and  cross 
references  in  the  Exchange’s  rules 
which  will  eliminate  member  confusion 
and  provide  clarity  on  how  the  rules 
apply.  Therefore,  the  Commission 
designates  the  propo.sal  operative  upon 
filing.** 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
if  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  ll.se  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-lSE-2012-82  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
TOO  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2012-82.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed. 

To  help  the  Commission  process  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commission  will  post  all  comments  on 
the  Commi.s.sion’s  Internet  Web  site 
(http://www.sec.gov/ruIes/sro.shlml). 
Copies  of  the  submi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 

"  Kor  purposes  only  of  waiving  the  SO-day 
operative  delay,  the  Commission  has  considered  the 
propo.sed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  .See  I.S  U.S.C.  78c(f). 


15  U.S.C.  78f(h)(5). 
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change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
prtiposed  rule  change  betw'een  the 
Commission  and  any  person,  other  than 
those  that  may  be  w'ithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  LJ.S.C.  552.  will  be 
available  for  Web  site  view'ing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  t:hange;  the 
Commission  does  not  edit  personal  • 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submi.ssions 
should  refer  to  File  Number  SR-ISE- 
2012-82.  and  should  be  submitted  on  or 
before  January  30.  2013. 

For  the  C'onimis.sion.  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.-' 

Kevin  M.  O’Neill, 

Deputy  Socwtan'. 

|FR  Dor:.  2013-O(»197  Filed  1-H-i:t.  8:45  anil 

BILLING  CODE  80*11-01-4> 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68572;  File  No.  SR-CBOE- 
2012-132] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Amend  the  Fees 
Schedule 

lanuary  3.  2U13. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Att”),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
28,  2012,  Chicago  Board  Options 
Exchange,  Incorporated  (the  “Exchange” 
or  “CBOE”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
111  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


“17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(l))(l). 

2  17  CFR  240  19b^ 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Fees  .Schedule.  The  text  of  the  proposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  {http:// 
www.cboc.com/ About  CAKW/ 
CBOELogalliegulatoryAIome.aspx),  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  (Commission. 

II,  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  receiveil  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  mo.st  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organiz.at ion's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

'I’lie  Exchange  proposes  to  amend  its 
Fees  Schedule.-*  More  specifically,  the 
Exchange  is  proposing  to  make  changes 
to  the  section  “Regulatory  Fees.”  Under 
the  Exchange’s  Regulatory  Foes,  the 
Exchange  charges  a  fee  to  Designated 
Primary  Market-Makers '•  (-DPMs”)  and 
firms  for  which  the  Exchange  is  the 
Designated  Examining  Authority 
(“DEA”)  called  the  “DPM’s  and  Firm 
Designated  Examining  Authority  Fee.” 
Under  such  fee,  the  Exchange  currently 
charges  DPMs  and  TPHs  for  which  the 
Exchange  is  the  DEA  $0.50  per  $1,000 
of  gross  revenue  as  reported  on 
quarterly  FOCUS  reports  filed  by  such 
TPHs  (excluding  commodity 
commission  revenue).  In  addition,  this 
fee  is  subject  to  a  monthly  minimum  fee 
of  $1,000  per  month  for  (Clearing  TPHs 
and  $275  for  non-Clearing  TPHs.  The 
Exchange  is  proposing  to  increase  this 
fee  from  $.50  per  $1,000  of  gross 
revenue  to  $0.60  per  $1,000  of  gross 
revenue.  In  addition,  the  Exchange  is 
proposing  to  increa.se  the  monthly 


^  See  Exchiinge  Rule  2.20,  which  .luthorizes  the 
Exchange,  from  time  to  time,  to  “fix  the  fee  and 
charge.s  payable  by  Trading  Hermit  Holders.” 

*  See  Exchange  Rule  8.80,  which  defines  a 
"Designated  Primary  Market-Maker"  as  a  "TPti 
organization  that  is  approved  by  the  Exchange  to 
function  in  allocated  securities  as  a  Market-Maker 
*  *  *  and  is  subject  to  the  obligations  under  Rule 
8.85  •  *  *.’’ 


minimum  fee  for  Clearing  TPHs  from 
$1 ,000  to  $1,500  and  the  monthly 
minimum  fee  for  non-Clearing  TPHs 
from  $275  to  $400.  New  proposed  text 
has  been  addttd  to  the  “Regulatory  Fees” 
section  of  the  Fees  Schedule  to  reflect 
this  charge. 

The  Exchange  has  determined  that 
these  changes  are  necessary  to  increase 
the  revenue  of  the  Exchange  for  the 
purpose  of  continuing  to  adequately 
fund  its  regulatory  functions. 

Specifically,  the  Exchange  is  proposing 
to  increa.se  this  fee  in  order  to  help  more 
closely  cover  the  costs  of  regulating 
the.se  TPHs.  The  proposed  modifications 
are  reasonable  as  they  have  not  been 
recently  changed  to  reflect  grow'ing 
regulatory  costs. In  addition,  the 
Exchange  believes  the  proposed  changes  ^ 
to  the  Fees  Schedule  arc  equitably 
allocated  to  all  TPHs  in  which  the 
Exchange  is  the  DEA  as  all  will  be 
charged  equally  ba.sed  upon  their  gro.ss 
revenue. 

The  proposed  changes  are  to  take 
effect  on  January  1,  2013. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rides  and  regulations 
thereunder  applicable  to  the  Exchange 
and,  in  particular,  the  requirements  of 
Section  6(b)  of  the  Act.^  Specifically, 
the  Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  ^  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitation  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  anrl 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 


^  See  .Securities  Exchatige  Act  Rolonse  No.  34- 
50903  (December  21,  2004),  89  FR  78070  (Decemlrer 
29,  2004)  (SR-(:BOE-2004-084)  (immediately 
effective  rule  increasing,  among  other  things,  the 
firm  FfXTIS  Minimum  Monthly  Fee  to  .$275  for 
non-clearing  members  while  maintaining  a  monthly 
minimum  of  .$1000  for  clearing  members).  See  also 
.Securities  Excliange  Act  Release  No.  34—83701 
(lanuary  11.  2011).  78  FR  29;i4  (January  18,  2011) 
(SR-t;BOE-2010-l  16)  (immediately  effective  nde 
change  to  increase,  among  other  things,  the  DHMs 
and  Designated  Examining  Authority  Ftai  to  $.50 
per  $1,000  of  gross  revenue  as  mported  on  quarterly 
FtXilJS  reports  filed). 

<■'15  U.S.C.  78f(b). 

^  15  U.S.C,  78f(b)(5). 
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Section  6(b)(4)  of  tlie  Act,''  which 
provides  that  Exchange  rules  may 
provide  for  th«>  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  Trading  Permit  Holders  and 
other  persons  using  its  facilities. 

In  particular,  the  proposed  rule 
change  is  equitable  and  not  unfairly 
discriminatory  as  it  is  allocated  to  all 
Exchange  DPMs  and  TPHs  for  which  the 
Exchange  is  the  DEA  equally  based 
upon  their  gross  revenue.  In  addition, 
the  fee  is  reasonable  as  it  is  a  slight 
increase  to  the  current  Exchange  fee 
which  has  not  recently  been  updated  to 
reflect  current  regulatory  costs."  The 
Exchange  believes  the  proposefl  rule 
change  will  protect  investors  and  the 
,,  public  interest  by  increasing  the 
Exchange’s  regulatory  revenue  to  allow 
the  Exchange  to  more  adequately 
perform  its  regulatory  functions  and, 
thus,  also  allow  the  Exchange  to  better 
prevent  fraudulent  and  manipulative 
acts  and  practices. 

F'inally,  the  Exchange  also  believes 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(1)  of  the  Act,"'  which 
provides  that  the  Exchange  be  organized 
and  have  the  capaf:ity  to  be  able  to  carry 
out  the  purposes  of  the  Act  and  to 
enforce  compliance  by  the  Exchange’s 
TPHs  and  persons  associated  with  its 
TPHs  with  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  Exchange.  T  he  proposed  rule  change 
is  designed  to  fund  the  Exchange’s 
regulatory  program,  and,  more 
specifically,  to  help  more  closely  cover 
the  costs  of  regulating  Exchange  DPMs 
and  those  TPHs  for  which  the  Exchange 
is  the  DEA.  Tims,  the  propo.sed  changes 
will  help  the  Exchange  to  enforce 
compliance  of  its  TPHs  with  the  Act  and 
Exchange  rules. 

B.  Self-Begiilator}'  Oronnizntion's 
Statement  on  Burden  on  (Competition 

CllOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  particular, 
the  propo.sed  rule  change  will  .serve  to 
aid  the  Exchange  in  fulfilling  its 
obligations  as  a  Self-Regulatory 
Organization  by  further  funding  the 
Exchange  regidatory  program. 


«1.S  LL.S.C.  78f(b)(4). 

*'  See  supra  nolfi  ,S. 
"'1.5  II..S.C..  78r(h)(1). 


C.  Self-Hegulatory  Organization’s 
Statement  on  (Comments  on  the 
Proposed  Buie  (Change  Beceived  From 
Members,  Participants,  or  Others 

T  he  Exchange  neither  .solicited  nor 
received  comments  on  the  propo.sed 
rule  diange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

T’he  foregoing  rule  change  has  bticome 
effective  pursuant  to  .Section  19(b)(3)(A) 
of  the  Act ' '  and  paragraph  (f)  of  Rule 
19b— 4  thereunder.  At  any  time  within 

60  days  of  the  filing  of  the  proposed  rule 
change,  the  (Timmission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  approjiriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpo.se.s  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jiroposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  bv  any  of 
the  following  methods: 

Fleet ronic  (Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://\v\v\v.sec.gov/ 
rules/sro.shtml);  or 

•  .Send  an  email  to  rule- 
(:omments@sec.gov.  Please  include  l’il(! 
Number  SR-CHOE-ZOI 2-1 32  on  tbe 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
.Securities  and  Exchange  Commission, 
100  E  Street  NE.,  Washington,  DC 
20.649-1090. 

All  .submi.ssions  should  refer  to  File 
Number  SR-CBt)E-2012-132.  Tins  file 
number  should  be  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
Commission  process  and  review'  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Commi.ssion  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml].  Copies  of  tbe 
submission,  all  subsequent 
amendments,  ail  written  statements 
w'ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 


‘MS  li  .s.c.  ra.-itNCptA). 

‘M7  CKR  240.U)t>-4(n. 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  6  II.S.C.  .652.  will  be 
available  for  Web  site  viewing  and 
printing  in  the  C.onunission's  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  F’ile  Number  SR-CBOE- 
2012-132  and  should  be  submitted  on 
or  before  January  30.  2013. 

For  the  CCommis.sion,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.' * 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

(I  K  Doc.  20i;t-00199  Filed  l-8-i:t;  8:45  ainl 
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Change  To  Amend  the  Fees  Schedule 

laiuian,'  3,  2013. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),'  and  Rule  19l>-4  thereunder,'' 
notice  is  hereby  given  that  on  December 
28,  2012,  C2  Options  Exchange, 
Incorporated  (the  “Exchange"  or  “C2”) 
filed  with  the  Securities  and  Exchange' 
Commission  (the  “Commission”)  the 
propo.sed  rule  change  as  described  in 
Items  1,  11,  and  III  below,  w'hich  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
propo.sed  rule  change  from  interested 
persons. 


”17  CFR  20().30-;i(a)(12). 
'  15  U..S.(;.  78.s(bl(l|. 

^  17  CKR  240.1<lt>-4. 


Federal  Register/ Vol.  7H,  No.  0 / Wedne.sday,  lanuary  9,  2013 /Notices 


1905 


1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Tlie  Fxcliangi;  proposes  to  amend  the 
Fees  Schfidule.  The  text  of  tin;  proposed 
role  change  is  provided  l)elow. ' 

4;  A  A  4c 

C2  Options  Exchange,  Incorporated 
Rules 

A  A  A  A  * 

1.-7.  No  change. 

8.  Regulatory  Fees 

A)  Firm  Designated  Examining 
Authority  Fee  S().l4lW)  per  $1,000  of 
gross  revenue  (suhjot:t  to  a  monthly 
minimum  fee  of  Sjl.OOOj  I.5()()  for 
clearing  firms  and  $l27.'i|  400  for  non- 
tlearing  linns) — As  n^ported  on 
quartcnly  FtK'U.S  Report.  I'orm  X-17A- 
5.  lixcludes  commodity  commission 
revtmue. 

The  text  of  tlui  proposed  rule  change 
is  also  availahle  on  tin;  Exchange’s  Web 
site  {l}llp://\\  \v\\’.c2t‘\cl'ianf'o.i'oin/ 
U^gal/).  at  till!  Ext:hange’s  Offici;  of  the 
Secretary,  and  at  the  C’.ommission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Profiosed  Rule 
Change 

In  its  filing  wdth  the  (Commission,  the 
Eixchangc!  included  statemumts 
concerning  the  purpose  of  and  basis  for 
the  jjroposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  ruh?  change.  The  text  of  these 
.statcmients  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  H,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Solf-Uf'guhitorv  Orgdni/.ation's 
StatciiKnit  oj  thr  Purpose  of.  and 
Stalutorv  Basis  for,  tha  Proposed  Bah; 
(dinnge 

].  Purpose 

The  Exchange  |iro|)oses  to  amend  its 
Fees  .Schedule."’  More  specifically,  the 
Exchange  is  proposing  to  make  changes 
to  the  section  “Regulatorv  E’ees."  Under 
the  Exchange's  Regulatory  Fees,  the  • 
Exchange  charges  a  fee  to  firms  for 
which  the  Exchange  is  the  Designated 
Examining  Authority  (“DEA")  called  the 
“Firm  Designated  Examining  Authoritv 
Fee.”  Under  such  fee,  the  Exchange 
currently  c:harges  these  'I’rading  Permit 


(^>iniiii.<:Kiiiii  ncitc!^  (Iiiit  iii-w  Icxl  ix  in  il.'ilics 
iinil  tnvl  ix  in  l)r;i(  l,ntx. 

’  Kx(:ti;inf;i’  Kiili!  2.1 .  vvliicli  aulliori/.(!S  lens  to 
l*arti(.i|iiiiit.s  l«  l)n  "lixtiit  lioin  tinio  lo  liiiii'  liy  ihi; 
Kxi.liiiiinn." 


Holders  (“TPHs”)  for  w  hich  the 
Exchange  is  the  DEA  $0.40  per  .$1,001) 
of  gro.ss  revenue  as  reported  on 
(piarterly  FdC'.US  reports  filed  by  such 
TPHs  (excluding  commodity 
commission  revenue).  In  additioii,  this 
fee  is  subject  to  a  monthly  minimum  fee 
of  ,$1,000  per  month  for  (,'Iearing  TPHs 
and  $27$  for  non-Clearing  TPHs.  The 
Exchange  is  proposing  to  increa.se  this 
fee  from  ,$.40  jier  ,$1,000  of  gro.ss 
revenue  to  $0.00  per  $1 ,000  of  gross 
revenue.  In  addition,  the  Exchange  is 
proposing  to  increa.se  the  monthly 
minimum  fee  for  (bearing  TPHs  from 
$1 ,000  to  .$1  ,.$00  and  the  monthly 
minimum  fee  for  non-Clearing  TPHs 
from  .$27.$  to  $400.  New  proposed  text 
has  been  added  to  the  “Regulatory  Fees" 
section  of  tlie  Fees  .Scluitlule  to  ndlect 
this  charge. 

The  Exchange  has  determimal  that 
these  changes  are  necessary  to  increasr; 
the  revenue  of  the  Exchange  for  the 
purpose  ol  continuing  to  aderpiatelv 
iund  its  regulatory  functions. 
.S|)ecifica!ly,  the  Exchange  is  proposing 
to  incTease  this  fee  in  order  to  help  more 
( lo.sely  cover  the  costs  of  regulating 
the.se  TPHs  for  w'hich  the  Exchange  is 
the  DEA.  The  |)ropo.sed  modifications 
are  reasonable  as  they  have  never  been 
clianged  to  reflect  grow'ing  regulatorv 
(osts.'"’  In  addition,  the  Exchange 
believes  the  proposed  changes  to  the 
Fees  .Schedul(!  an;  eijuitahly  allocated  to 
all  TPHs  in  W'hich  the  Exchange  is  the 
DEA  as  all  will  he  charged  based  upon 
their  gross  revenue. 

The  proposed  changes  are  to  take 
effect  on  )anuary  1,  201 2. 

2.  .Statutory  Basis 

The  Exchange  believes  the  jnoposed 
rule  changr;  is  consistent  with  the 
,S(K:urities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rules  and  regulations 
thereunder  applicable  tr)  the  Exchange 
and,  in  particular,  the  ref|uirements  of 
.Section  0(1))  of  the  Act.'’  .Specificallv, 
the  Exchange  believes  the  pro])osed  nde 
t  hange  is  consistent  with  the  .Section 
0(b)(,$)  '''  requirements  that  the  rules  of 
an  exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
princi|)les  of  trade,  to  foster  cooperation 
and  coordination  witli  |)ersons  engaged 
in  regulating,  clearing,  settling. 


'>  .SV-<“  .St-cui  iti(fs  Bx<.h.'ingi!  Act  KiHcxiso  No.  :14- 
(>:117.'')  (Of.lolmr  2r>.  2010),  7r^  I'K  OOHl.l  (Ootobol  20, 
2010)  (.Sl{-(;2-2010-00(>)  (iiiiniodiatoly  idfnctivo 
l  ull!  ost<il)lisliiog,  iinioiig  ollior  (liitigs,  t)io 
I  >(!sigiiiiliMl  Kxaitiiniiig  Aiitlioritv  l  oo  of  ,'5.40  por 
.Si  ,000  of  gross  n-voimo  iis  roporlod  on  (piHrlorlv 
I'(  )(',1  ;S  roports  fil<!d  iitid  llio  firm  KKdiS  Miiiinimn 
Moiiddv  I'oi!  of  SIOOO  for  cltsiring  nnnidrors  Hiid 
.S27.'>  lor  iioii-cloai itig  momliors). 

'■  15  I  7Hl(l.). 

-  15  I'.S.C.  7tlf(l))(5). 


jirocessing  information  with  respect  to, 
and  faialitation  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  jiuhlic  intere.,st. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
.Section  l)(b)(4)  of  the  Act."  which 
provides  that  Eixtdiange  rules  may 
jirovide  for  the  ecpiitahle  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  Trading  Permit  Holders  and 
other  [lersons  using  its  facilities. 

In  particular,  the  projiosed  rule 
change  is  equitable  and  not  unfairly 
discriminatory  as  it  is  allocated  to  all 
Exchange  DPMs  and  TPHs  for  wdiicli  the 
I'Nchange  is  the  DE^A  ecpially  based 
upon  their  gross  revenue.  In  addition, 
the  fee  is  reasonable  as  it  is  a  slight 
increa.se  to  the  current  Eixchange  fee 
which  has  not  recently  been  updated  to 
reflect  current  regulatorv  exists."  The 
Exchange  believes  the  proposed  rule 
changi!  will  jirotect  inve;stors  and  the 
public  interest  by  increasing  the 
l']xchange’s  regulatorv  revenue  to  allow' 
the  Exchiinge  to  more  adeeiuafely 
perforin  its  regulatory  functions  and, 
thus,  also  allow  the  Exchange  to  better 
jirevent  fraudulent  and  manipulative 
acts  and  practices. 

l-’inally,  tin;  Exchange  akso  believes 
the  jiroiio.sed  rule  change  is  consistent 
with  .Section  ()(b)(l)  of  the  Act,"’  whic.h 
])rovide.s  that  the  Exchange  be  organized 
and  have  the  capacity  to  lie  able  to  carry 
out  the  purposes  of  the  Act  and  to 
enforix!  txunpliance  by  the  Exchange’s 
TPHs  and  persons  associated  wdth  its 
'I'PHs  w'ith  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  Eixchange.  The  proposed  rule  change 
is  designed  to  fund  the  l‘]xchange’s 
regulatory  program,  and.  more 
specifically,  tolielp  more  closely  cover 
the  costs  of  regulating  Exchange  DPMs 
and  those  TPHs  for  w'hich  the  Exchange 
is  the  DEA.  Thus,  the  propo.sed  cdumges 
w'ill  help  the  Excdiange  to  enforce 
comjiliance  of  its  TPHs  w'ith  the  Act  and 
Exchange  rules. 

B.  Self-Begulatory  Orguni/.ation's 
Statement  on  Barden  on  (Competition 

(.2  does  not  believe  that  the  propnserl 
rule  change  w'ill  impose  anv  burden  on 
com|)etition  that  is  not  necessary  or 
appropriate  in  furtherance)  of  the 
purposes  of  the  Act.  In  |)articular,  the 
proposed  rule  change  will  serve  to  aid 
the  Exchange  in  fulfilling  its  obligations 
as  a  .Scdf-Regulatory  Organization  by 


"  15  7Hr(ii)(4). 

'•  .S('c  stiprti  note!  5. 

"■  15  l!..S.(;.  7»l(l))(l). 
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further  funding  the  Exchange  regulatory 
program. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ”  and  paragraph  (f)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  tbe  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http-J/u'ww.sec.gov/ 
rules/sro.shtml);  or 

•  Sand  an  email  to  rule- 

coin  ments@sec.gov.  Please  include  File 
Number  SR-C,2-2012-t)46  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  P'ilo 
Number  SR-C2-201 2-046.  This  file 
number  should  bo  included  on  the 
.subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  ('opies  of  the 
.submi.ssion,  all  sub.sequenl 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


>>  l.S  U..S.C.  78s(l))(S)(A). 
'2  17  C.FK  240.ial)-4{f). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  532,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Wa.shington,  DC  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  al.so  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-C2- 
2012-046  and  should  be  submitted  on 
or  before  January  30,  2013. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2013-00198  Filed  1-8-13;  8:45  ami 
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I.  Introduction 

On  October  31,  2012,  NASDAQ  OMX 
PHLX  LLC  (“Exchange”  or  “Phlx”)  filed 
with  the  Securities  and  Exchange 
Commission  (“(Commission’’),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)’  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  performance 
evaluations  with  respect  to  Streaming 
Quote  Traders  (“SQTs”)  and  Remote 
Streaming  Quote  Traders  (“R.SQTs”). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  19,  2012.  ’  The 


'  '  17  CFR  200.:i0-3(ii)(12). 

'  15  U.S.C.  78s(li)(1). 

'17  CFR  240.19l>-4. 

■*  .Securities  Exchange  Act  Relea.se  No.  88217 
(Noveinl)er  13,  2012).  77  FR  89525. 


Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  the 
performance  evaluations  with  respect  to 
SQTs  and  RSQTs.  Exchange  Rule  510 
sets  forth  standards  by  which  the 
Exchange  periodically  conducts  an 
evaluation  of  SQTs  and  RSQTs  to 
determine  whether  they  have  fulfilled 
performance  standards  relating  to, 
among  other  things,  quality  of  markets, 
efficient  quote  submission  to  the 
Exchange  (including  quotes  submitted 
through  a  third  party  vendor), 
competition  among  market  makers, 
observance  of  ethical  standards,  and 
admini.strative  factors. 

Specifically,  the  Exchange  proposes  to 
amend  the  evaluation  standards  with 
respect  to  quote  submission.  According 
to  the  Exchange,  Phlx  reviews  the 
percentage  of  total  quotes  that  represent 
the  Phlx  best  bid  or  offer,  quoting 
requirements  pursuant  to  Exchange  Rule 
1014,  the  number  of  requests  for  a  quote 
spread  parameter  and  efficient  quote 
submission.  To  evaluate  efficient  quote 
submission,  the  Exchange  currently 
considers  how  an  SQT  or  RSQT 
optimizes  the  submission  of  quotes 
through  the  Specialized  Quote  Feed  by 
evaluating  the  nuhnber  of  individual 
quotes  per  quote  block  received  by  the 
Exchange. 

Instead  of  evaluating  the  number  of 
individual  quotes  per  quote  block,  the 
Exchange  proposes  to  utilize  quote-to- 
trade  and  quote-to-contracts  traded 
ratios  to  evaluate  SQTs  and  RSQTs. 
According  to  the  Exchange,  the  quote- 
to-trade  and  quote-to-contract  traded 
data  would  provide  statistical 
information  on  spreads  and  efficiency, 
which  would  allow  the  Exchange  to 
obtain  more  precise  information  to 
evaluate  performance. 

III.  Discussion  and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 


■•Exchfinge  Rule  1080.01(a)  provides  that  "lal 
.specialist,  |renit)le  streaming  (piote  trader)  or 
(streaming  quote  trailer]  may  establish  an  option 
pricing  model  via  a  specialized  connection,  which 
is  known  as  a  specialized  quote  feed  (‘.SQF”). 
.Speciali.sts,  (streaming  quote  traders)  and  (remote 
streaming  quote  traders)  individually  determine 
which  model  to  select  per  option  and  may  change 
models  during  the  trading  day.  Each  pricing  model 
requires  the  specialist,  (streaming  quote  traders) 
and  (remote  streaming  quote  traders(  to  input 
various  parameters,  such  as  interest  rates, 
volatilities  (delta,  vega,  theta,  gamma,  etc.)  and 
dividends.” 
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securities  exchanges.'’  In  particular,  the 
("onimission  finds  that  the  proposecl 
rule  change  is  consistent  with  .Section 
f)(h)(.'i)  of  the  Act.*'’  which  requires  that 
the  rules  of  an  exchange  be  designed, 
among  other  things,  to  promote  just  and 
equitable  principles  of  tra<le,  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  .system, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  the 
proposal  should  provide  the  Kxchange 
with  a  better  metric  to  evaluate  the 
quote  submission  quality  of  .SQTs  and 
R.SQTs.  in  particular,  the  Exchange 
represented  that  it  could  capture  the 
following  data  in  a  report  for  each  SQT 
and  R.SQT:  executed  contracts,  trade 
count,  total  ipiotes,  executed  contract  to 
quote  ratio  and  trade  count  to  quote 
ratio.  The  Commission  believes  that 
such  additional  information,  which  is 
not  available  today,  should  enable  the 
Exchange  to  better  judge  the  quality  of 
quotes  provided.  The  pro|)osal  would 
analyze  the  number  of  contracts 
executed,  in  addition  to  the  numbtir  of 
(juotes  received  by  the  Exchange.  The 
Commission  believes  that  the  number  of 
f?xecuted  contracts  to  (juote  ratio  should 
provide  the;  Exchange  with  more  useful 
information  to  judge  actual  liquidity 
supplied  on  the  Exchange.  The  proposal 
would  al.so  analyze  the  number  of  trades 
to  (piotes.  The  Commission  believes  that 
this  aspect  of  the  proposal  is  rea.sonahly 
designed  to  enable  the  Exchange  to 
better  evaluate  smaller  participants, 
who  may  execute  lesser  size,  hut  who 
may  still  have  a  high  trade-to-quote  ratio 
if  they  are  present  at  the  national  best 
bid  or  offer.  Finally,  the  Exchange  has 
represented  that  the.se  standards  which 
would  be  aj)plied  to  all  members  and 
member  organizations  of  the  Exchange 
ill  a  uniform  matter  that  is  equitable  and 
not  unfairly  discriminatory.^ 

For  the  rea.son.s  stated  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 


’’  In  approving  tho  propo.sed  riiUs  change,  the 
(;omrnission  has  considered  the  propo.sed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  .See  15  li.S.C.  78c(fl. 

-15  IK.S.C:.  78f(h)(5). 

See  email  from  Angela  Dunn,  Associate  (feneral 
Coun.sel,  I’hix.  to  Steve  Kuan.  Special  (xmn.sel, 
(>>mmission.  dated  lanuary  3,  2013. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,”  that  the 
proposed  rule  change  (SR-Phlx-2012- 
130),  he,  and  it  hereby  is,  approved. 

For  the  f^oniniisKion,  liy  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'* 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2013-01)201  Filed  1-8-13:  8:45  am| 
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Self-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Amend 
the  Fee  Schedule  for  Trading  on  BOX 

date:  jamiary  3,  2013. 

Pursuant  to  .Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934  (the 
“Act”)  ’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2012,  BOX  Options  Exchange  LEO 
(the  “Exchange”)  filed  with  the 
.Securities  and  Exchange  Commission 
(the  “Commi.ssion”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposed  rule  change  pursuant  to 
.Section  19(b)(3)(A)(ii)  of  the  Act,  ‘  and 
Rule  19b— 4(f)(2)  thereunder,'*  which 
renders  the  proposal  effective  upon 
filing  with  the  (kmiinission.  The 
Omimission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  filing  with  the 
.Securities  and  Exchange  Commi.ssion 
(“Commission”)  a  propo.sed  rule  change 
to  amend  the  Fee  .Stdiedule  for  trading 
on  BOX.  In  particular,  the  Exchange 
propo.se.s  to  amend  certain  Exchange 
Fees  for  Professionals  .set  forth  in 
.Section  1  of  the  Fee  Schedule  so  that 
Professional  accounts  are  assessed  the 
same  fees  as  Broker-Dealers.  While 
changes  to  the  Fee  .Schedule  pursuant  to 
this  proposal  will  be  effective  upon 
filing,  tbe  changes  will  become 


«15  II..S.C..  78.s{b)(2). 

« 17  CFR  200.30-3(a)(12). 

'  15  ll.S.r;.  78s(b)(l). 

^  17  CFR  240.1<)l)-4. 

M5  tJ.S.C.  78s(b)(3)(A)(ii). 
'*  17  CFR  240.19l)-^(n(2). 


operative  on  January  2,  2013.  The  text 
of  the  proposed  rule  change  is  available 
from  the  jirincipal  office  of  the 
Exchange,  at  the  ('ommission’s  Public 
Reference  Room  and  also  on  the 
Exchange’s  Internet  Web  site  at  http:// 
boxexchanf>e.coni . 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discus.sed 
any  comments  it  received  on  the 
proposed  rule  change.  I’he  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A,  B,  and  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Itegulutory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ohange 

1.  Purpose  ' 

The  Exchange  proposes  to  amend  the 
Fee  .St;hedule  for  trading  on  B(1X.  In 
particular,  the  Exchange  proposes  to 
amend  certain  Exchange  Fees  for 
Professionals  .set  forth  in  Section  I  of  the 
Fee  Schedule  so  that  Professional 
accounts  are  assessed  the  same  fees  as 
Broker-Dealers. 

For  Auction  Transactions,'’  the 
Pixchange  [imposes  to  increa.se 
Professional  fees  for  Improvement 
Orders  in  the  PIP  and  Res[)ou.se,s  in  the 
Solicitation  and  Facilitation 
mechanisms  from  ,$0.1, I  to  .$0.3.1,  the 
same  fee  Broker-Dealers  are  currently 
charged.  Note  that  Exchange  Fees  for 
Primary  Improvement  Orders, 
Facilitation  Orders,  and  Solic  itation 
Orders  will  continue  to  be  based  upon 
a  Participant's  monthly  average  daily 
volume  (“ADV”)  in  Auction 
Transactions  as  calculated  at  the  end  of 
ear;h  month  as  .set  forth  in  Section  l.A. 
of  the  Fee  Schedule.  The  Pixchange 
notes  that  the  proposed  fees  for 
Professionals  are  within  the  range  of 
Professional  fees  presently  assessed  in 
the  industry.” 


-  Auction  TransHction.s  are  those  transactions 
executed  tbrougli  the  I’rice  Iniproveineiit  Period 
("I’ll’  "),  Solicitation,  and  Facilitation  auction 
mechanisin.s. 

-Professional  customers  are-charged  ,S().33  per 
contract  for  .Select  Symbols  on  the  International 
Securities  Fxchange  (“ISK"),  ,$0.32  per  contract  for 
taking  liquidity  <m  NYSIC  Amex,  and  $0.45  or  more 
per  contract  on  the  NASDAQ  Options  Market 
(“NOM")  for  adding  or  removing  liquidity  in  non- 
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Also,  the  Exchange  proposes  to 
implement  a  $0.22  per  contract 
surcharge  for  Professionals  for  all 
transactions  in  options  on  the  Nasdaq- 
100''“'  Index  (NDX)  and  on  the  Mini- 
NDX'»  Index  (MNX).  BOX  currently 
charges  Market  Makers  and  Broker- 
Dealers  $0.22  per  contract  for 
transactions  in  NDX  and  MNX.  BOX 
incurs  licensing  fees  for  transactions  in 
these  cla.s.ses  of  options  and  believes  it 
is  appropriate  and  reasonable  to  pass 
that  fee  through  to  BOX  Participants, 
including  Professional  accounts. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
retpiinmients  of  Section  0(b)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),’'  in  general,  and  Section  0(b)(4) 
of  the  Act,**  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  BOX  Options  Participants  and 
other  persons  using  its  facilities. 

The  Exchange  believes  the  proposed 
fee  change  for  Professionals  in  Auction 
Transactions  is  reasonable,  equitable 
and  not  unfairly  discriminatory  because 
it  charges  Professionals,  whose  activity 
on  BOX  is  akin  to  the  order  flow  activity 
and  system  usage  to  that  of  Broker- 
Dealers,  the  same  fee  for  competing  in 
Auction  Tran.sactions  as  the  fee  charged 
to  Broker-Deahirs.  BOX  does  not  assess 
ongoing  systems  access  fees,  ongoing 
fees  for  access  to  BOX  market  data,  or 
fees  related  to  order  cancellation. 
Professional  accounts,  while  Public 
Customers  by  virtue  of  not  being  broker- 
dealers,  generally  engage  in  trading 
activity  more  similar  to,  broker-dealer 
proprietary  trading  accounts  (more  than 
39f)  orders  per  day  on  average).  BOX 
notes  that  as  of  December  2012,  orders 
for  Professionals  g(merally  account  for  a 
majority  of  the  orders  BOX  receives  on 
a  given  trading  day.  This  level  of  trading 
activity  draws  on  a  greater  amount  of 
BOX  system  resources  than  that  of  non- 
Profe.ssional  Public  Customers,  and 
thus,  greater  ongoing  BOX  operational 
costs.  Simply,  the  more  orders 
submitted  to  BOX,  the  more  messages 
sent  to  and  received  from  BOX,  the 
more  orders  potentially  routed  to  away 
exchanges,  and  the  more  BOX  system 


t’onny  Pilot  .soruriliHs.  Sm:  I.SK  fni'  scliKiliiln. 
availahlf!  at:  lttt[>://w\’k'w.ise.coin/asspts/doi:nnieiits/ 
OptionsExchangp/lpgal/fpp/fpp  scbedule.pdf,  NYSK 
Aniox  Options  Fee  .Schedule,  availai)le  at:  blips:// 
glohdldprivnlivps.nyx.coni/silps/ 
yilohidderivativps.nyx.fom/fdps/ 
itysejinwx  opt  inns  Joe  scbedidn  12  01  12  .pdl. 
and  .see  NOM  Fee  .Schedule,  available  at:  blip:// 
HTtav.  nosdaqtrudpr.  com/ 

Micro. uspx?id=()ptionsPricinf’. 

M.SII.S.C.  7Hf(b). 

«1,T  U.S.C.  7«f(h){4). 


resouri;es  utilized.  As  such,  rather  than 
passing  the  costs  of  these  higher  order 
volumes  along  to  all  market 
participants,  the  Exchange  believes  it  is 
more  reasonable  and  equitable  to  assess 
tho.se  costs  to  tbe  persons  directly 
responsible.  To  that  end,  BOX  aims  to 
recover  costs  incurrttd  by  assessing 
Professional  accounts  a  market 
competitive  fee  for  competing  in 
Auction  Transactions. 

The  Exchange  believes  the  propo.sed 
change  to  increase  Professional  fees  is 
not  unfairly  discriminatory  as  the  fees 
will  apply  to  all  Professionals  and 
Broker-Dealers  competing  in  Auction 
Tran.sactions  equally.  Further, 
Profe.ssionals  and  Broker-Dealers  are 
free  to  change  the  manner  in  which  they 
acce.ss  BOX.  A  Professional  may,  by 
sending  fewer  than  390  orders  per  day 
across  the  industry,  begin  participating 
as  a  non-Professional,  Public  Customer 
and  potentially  reduce  transaction  fees. 
Additionally,  Profe.ssionals  will  still 
benefit  from  certain  priority  advantages 
as  a  customer  in  Auction  Tran.sactions.^ 
As  noted  above.  Professionals’  order 
.sending  behavior  and  trading  activity 
tend  to  be  more  similar  to  Broker- 
Dealers  trading  on  a  proprietary  basis. 
This  is  particularly  true  in  considering 
orders  in  response  to  B(3X  auction 
mechanisms.  As  such,  the  Exchange 
believes  it  is  not  unfairly  discriminatory 
to  charge  them  the  same  fee  as  Broker- 
Dealers  when  competing  for  customer 
order  flow  in  these  Auction 
Transactions. 

Profe.ssionals  may  elect  to  register  as 
a  Broker-Dealer  and,  once  registered, 
may  apply  to  become  a  BOX  Market 
Maker,  subject  to  Exchange  Fees  based 
on  their  ADV.  The  Exchange  believes 
the  propo.sed  Auction  Tran.saction  fees 
for  Profe.ssionals  is  equitable  and  not 
unfairly  discriminatory  because  such 
Participants  are  not  subject  to  the  same 
obligations  as  Market  Makers  when 
providing  liquidity  to  the  market.  In 
particular.  Market  Makers  miKst 
maintain  active  two-sided  markets  in 
appointed  chasses,  and  must  meet 
certain  minimum  quoting  requirements. 
As  such,  the  Exchange  believes  it  is 
appropriate  that  Market  Makers  be 
charged  comparably  lower  Auction 
Tran.saction  fees  as  compared  to 
Profe.ssionals  when  the  Market  Makers 
provide  greater  volumes  of  liquidity  to 
the  market.  In  light  of  the  ability  to 
access  BOX  in  a  variety  of  ways,  each 
of  which  is  priced  differently. 
Professionals,  Broker-Dealers,  and  other 
market  participants  may  each  select  the 


'•.SfY?  Rules  7150(0(4)  and  7270  regarding 
alincaliun  and  ex(H:ution.s  within  each  BOX  auction 
mechanism. 


most  economically  beneficial  manner  to 
access  BOX. 

Further,  the  Exchange  believes  the 
proposed  fee  change  is  equitable  and 
not  unfairly  discriminatory  because  it 
will  assure  that  retail  investors  (non- 
Professional,  PublfcCustomers) 
continue  to  receive  the  appropriate 
marketplace  advantages  for  Auction 
Tran.sactions  on  BOX,  while  furthering 
fair  competition  among  marketplace 
professionals  by  treating  them  equally 
when  they  compete  for  these  desirable 
customer  orders.  The  Exchange  believes 
it  is  reasonable  and  equitable  to  asse.ss 
Auction  Transaction  fees  for 
Professionals  that  are  the  same  as  those 
fees  for  Broker-Dealers  because  it 
applies  a  pricing  structure  that  groups 
these  sophisticated  market  participants 
together  when  they  are  competing  in 
this  manner. 

Generally,  competing  options 
exchanges  assess  Professionals  fees  at 
comparable  rates  to  those  propo.sed  by 
the  Exchange,  and  comparable  to  fees 
charged  to  Broker-Dealers.***  The 
Exchange  operates  within  a  highly 
competitive  market  in  which  market 
participants  can  readily  direct  order 
flow  to  any  of  several  other  competing 
venues  if  they  deem  fees  at  a  particular 
venue  to  be  excessive.  As  such,  the 
Exchange  believes  the  proposed 
increases  are  reasonable  and  equitable. 

The  Exchange  further  believes  the 
propo.sed  fee  change  is  equitable  and 
not  unfairly  discriminatory  because 
Professionals  generally  do  not  initiate 
Auction  Transactions,  unlike  .some 
Broker-Dealers.  Doing  so  requires,  in 
part,  guaranteeing  a  customer  order  and 
execution.  Initiating  an  Auction 
Transaction  for  the  l)enefit  of  the 
customer  order,  an  (sic)  taking  on  this 
guarantee  provides  these  Participants 
potentially  discounted  fees.*’  The 
Exchange  believes  it  is  reasonable, 
e(]uitable,  and  not  unfairly 
discriminatory  to  charge  Professional 
accounts  the  .same  fee  as  Broker-Dealers 
to  compete  for  customer  orders  in 
Auction  Transactions  because  when 
acting  in  response  to  an  auction,  as 
opposed  to  initiating  the  tran.saction, 
Profe.ssionals’  behavior,  systems’ 
sophistication,  and  trading  activity  are 
similar  to  Broker-Dealers,  and  distinct 
from  the  retail  investo/'s  on  the  opposite 
side  of  the  Auction  Transaction. 

The  Exchange  believes  it  is  equitable 
and  not  unfairly  discriminatory  for 
Public  (mstomers  to  be  charged  lower 
fees  than  Professionals  and  Broker- 


Supra,  nolo  (i. 

”  Sac  .Sootion  l.A.  of  the  Fee  .Scheiiule  that 
provides  Tiered  Foes  with  potential  discounts  for 
I’artic.ipants  that  Initiate  Auction  Tran.sar.lion.s. 
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Dealers  for  Auction  Transactions  on 
BOX.  The  securities  markets  generally, 
and  BOX  in  particular,  have  historically 
aimed  to  improve  markets  for  investors 
and  develop  various  features  within  the 
market  structure  for  the  benefit  of  non- 
Professional,  Public  Customers.'^  As 
such,  the  Exchange  believes  the 
proposed  fees  for  Professional  customer 
transactions  are  appropriate  and  not 
unfairly  discriminatory.  The  Exchange 
believes  it  promotes  the  best  interests  of 
investors  to  have  lower  Auction 
Transaction  costs  for  non-Professional, 
Public  Customers,  and  that  the  BOX  fee 
structure  will  continue  to  attract  this 
customer  order  flow  to  these  auction 
mechanisms  which  BOX  believes  will 
provide  greater  potential  price 
improvement  to  these  investors. 

Regarding  the  surcharge  for 
transactions  in  NDX  and  MNX,  due  to 
a  licensing  agreement  with  The 
NASDAQ  OMX  Group,  Inc.  (“NASDAQ 
OMX”)  to  use  various  indices  and. 
trademarks  in  connection  with  the 
listing  and  trading  of  these  index 
options.  BOX  will  pay  a  per  contract 
license  fee  of  $0.22  to  NASDAQ  OMX 
for  NDX  and  MNX  options  contracts 
traded  on  BOX.  The  Exchange  proposes 
to  a.s.sess  a  surcharge  fee  for  Professional 
transactions  in  NDX  and  MNX  options 
to  offset  the  co.sts  BOX  incurs  for  each 
such  transaction.  The  Exchange  believes 
that  passing  this  cost  through  to  BOX 
Options  Participants  that  trade  these 
options,  including  Professionals,  is  the 
most  equitable  means  of  recovering  the 
costs  of  the  license. 

The  Exchange’s  propo.sal  to  assess 
Professionals,  Broker-Dealers  and 
Market  Makers  a  $.22  per  contract 
surcharge  for  transactions  in  MNX  and 
NDX,  as  compared  to  no  surcharge  being 
assessed  to  non-Professional  Public 
Customers,  is  equitable  and  not  unfairly 
discriminatory  because  the  Exchange 
believes  that  a  lower  fee  for  non- 
Pn)fessional,  Public  Customers  benefits 
all  BOX  market  participants  by 
incentivizing  market  participants  to 
transact  a  greater  number  of  Public 

'^Note  that  BOX  has  historically  imposed 
different,  and  higher,  routing  fees  for  Professionals 
as  compared  to  non-Professional  Puhlic  f  iuslomers. 
See  Securities  Rxchange  Act  Relea.se  Nos.  e.SSSB 
(October  12.  2011).  76  FR  6441.1  (Octobtjr  18,  2011) 
(Adopting  a  $0.50  per  contract  routing  fee  for 
Professionals  while  providing  routing  to  non- 
Professional  Public  Customers  at  no  charge),  and 
68149  (Novemljer  5.  2012),  77  FR  67693  (Novemtwr 
13,  2012)  ((Continuing  to  charge  Professionals  $0.50 
per  contract  exet;uted  on  away  exchanges  and 
exempting  Public  Cu.stomer  accounts  from  a  routing 
fee  for  Directed  Orders,  provided  33%  or  more  of 
a  Participant's  Public  (Customer  Direc  ted  Orders 
received  during  the  month  are  executed  through 
PIP,  and  less  than  45%  of  a  Participant’s  Directed 
Orders  received  during  the  month  are  routed  to  and 
executed  on  an  away  exchange). 


Customer  orders,  which  results  in 
intcreased  liquidity  on  BOX. 

The  Exchange  believes  that  the 
proposed  fees  will  keep  BOX 
competitive  with  other  exchanges  and 
will  apply  in  an  equitable  manner 
among  BOX  Participants.  The  Exchange 
believes  the  proposed  fees  are  fair  and 
reasonable  and  must  be  competitive 
with  fees  in  place  on  other  exchanges. 

B.  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  BOX 
auction  meichanisms,  the  PIP  in 
particular,  provide  the  opportunity  for 
market  participants  to  compete  for 
customer  orders.  The  PIP  has  no 
limitations  regarding  the  number  of 
Market  Makers,  Options  Participants 
that  are  not  Market  Makers,  and 
customers  that  can  participate  and 
compete  for  orders  in  the  PIP.  BOX 
asserts  that  Participants  are  actively 
competing  for  customer  orders,  which  is 
clearly  supported  hy  the  simple  fact  that 
price  improvement  occurs  in  the  PIP. 
Since  the  PIP  began  in  2004,  customers 
have  received  more  than  $400  million  in 
savings  through  better  executions  on 
BOX,  a  monthly  average  of  more  than 
$3.5  million  over  that  time. 

The  Exchange  does  not  believe  the 
proposed  fee  change  will  inhibit 
Professionals’  ability  to  compete  within 
BOX  Auction  Transactions.  Broker- 
Dealers  currently  compete  actively 
within  the  PIP,  and  BOX  does  not 
believe  a.ssessing  Professionals  a  $0.35 
per  contract  fee  equivalent  to  that  of 
Broker-Dealers,  would  impede 
Professionals’  ability,  or  the  incentive 
for  Professionals,  to  compete  th(irein. 
BOX  notes  that  its  market  model  and 
fees  are  generally  intended  to  benefit 
retail  customers  by  providing  incentives 
for  Participants  to  submit  their  customer 
order  flow  to  BOX,  and  the  PIP  in 
particular.  BOX  makes  a  substantial 
amount  of  PIP-related  data  and  .stati.stics 
available  to  the  public  on  its  Web  site 
wwvi'.boxexchange.com.  Specifically, 

PIP  Fee  Pilot  reports  are  available  at; 
http://boxexchange.com/ 
boxrReports  en;  (iaily  PIP  volumes  and 
average  pri{;e  improvement  at;  http:// 
boxexchange.com/volumes  en;  and 
BOX  execution  quality  reports  at; 
http://hoxexchange.com/ 
executionQualityReport  en.  The  data 
indisputably  supports  that  the  PIP 
provides  price  improvement  for 
customer  orders. 

The  foe  change  proposed  w'ould 
charge  Professionals  the  same  fee  as 


Broker-Dealers  when  competing  in 
Auction  Transacticins.  Because  this 
change  would  charge  Professionals 
similarly  to  Broker-Dealers  in  this 
particular  circumstance,  charge  them  a 
fee  comparable  to  what  Professionals 
and  Broker-Dealers  pay  on  competing 
exchanges, '3  and  for  additional  reasons 
as  stated  above,  the  Exchange  does  not 
believe  that  the  proposed  change  will 
impose  any  hurden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A)(ii)  of  the  Act  and  Rule 
19b-^(fl(2)  thereunder, because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  applicable  only  to  a 
member. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  the  rule  change  if 
it  appears  to  the  Commi.ssion  that  the 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  would  otherwise  further 
the  purposes  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ihttp://w^vw.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BOX-201 2-025  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 

Siiprti,  notfi  6. 

i"  15  II. .SC.  78s(h)(3)(A)(ii) 

17  CFR  240.19b-4(f)(2). 
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Securities  and  Exchange  Cloinmission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File; 
Number  SR-BOX-201 2-025.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission's 
internet  Web  site  ihttp://www. sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  the 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
.should  refer  to  File  Number  SR-BOX- 
201 2-025  and  should  be  submitted  on 
or  before  January  30,  2013. 

For  the  Conimission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.''* 

Kevin  M.  O’Neill. 

Deputy  Secretary'. 

|FK  Doc.  2013-00257  Filed  1-8-13;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68568;  File  No.  SR- 
NASDAQ-2012-1451 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  Fee 
Pilot  Program  for  NASDAQ  Last  Sale 

January  .3.  201.3. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2012,  The  NASDAQ  Stock  Market 
LLC  (“NASDAQ”  or  the  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission’is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  intere.sted 
persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

NASDAQ  is  proposing  to  extend  for 
three  months  the  fee  pilot  pursuant  to 
which  NASDAQ  distributes  the 
NASDAQ  Last  Sale"(“NLS”)  market  data 
products.  NLS  allows  data  distributors 
to  have  acce.ss  to  real-time  market  data 
for  a  capped  fee,  enabling  tho.se 
distributors  to  provide  free  access  to  the 
data  to  millions  of  individual  investors 
via  the  Internet  and  television. 
Specifically,  NASDAQ  offers  the 
“NASDAQ  Last  Sale  for  NASDAQ”  and 
“NASDAQ  Last  Sale  for  NYSE/Amex”  ‘ 
data  feeds  containing  la.st  sale  activity  in 
U.S.  equities  within  the  NASDAQ 
Market  Center  and  reported  to  the 
FINRA/NASDAQ  Trade  Reporting 
Facility  (“FINRA/NASDAQ  TRF”), 
which  is  jointly  operated  by  NASDAQ 
and  the  Financial  Industry  Regulatory* 
Authority  (“FINRA”).  The  purpo.se  of 
this  proposal  is  to  extend  the  existing 
pilot  program  for  three  months,  from 
January  1, 2013  to  March  31,  2013. 

This  pilot  program  supports  the 
aspiration  of  Regulation  NMS  to 
increase  the  availability  of  proprietary 
data  by  allow*ing  market  forces  to 


determine  the  amount  of  proprietary 
market  data  information  that  is  made 
available  to  the  public  and  at  what 
price.  During  the  pilot  period,  the 
program  has  vastly  increased  the 
availability  of  NASDAQ  proprietary 
market  data  to  individual  inve.stors. 
Based  upon  data  from  NLS  distributors, 
NASDAQ  believes  that  since  its  launch 
in  July  2008,  the  NLS  data  has  been 
viewed  by  over  50,000,000  investors  on 
Web  sites  operated  by  Coogle, 
Interactive  Data,  and  Dow  Jones,  among 
others. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


7039.  NASDAQ  l,ast  Sale  Data  Feeds 

(a)  Fur  a  three  month  pilot  period 
commencing  on  [October  1,  20121  January  1, 
2013.  NASDAQ  shall  offer  two  proprietary 
data  feeds  containing  real-time  last  sale 
information  for  trades  executed  on  NASDAQ 
or  peported  to  the  NASDAQ/FINKA  Trade 
Reporting  Facility. 

(1)  "NASDAQ  La.st  Sale  for  NASDAQ” 
shall  contain  all  transaction  reports  for 
NASDAQ-listed  stocks;  and 

(2)  "NASDAQ  La.st  Sale  for  NYSE/ 

( AmexlNy.S’F  MKT"  shall  contain  all  such 
transaction  reports  for  NYSE-  and  NYSE 
[Amox]Mk7-listed  stocks.  • 

(b)  Each  distributor  of  the  NASDAQ  Last 
.Sale  Data  Feeds  may  elect  betw’een  two 
alternate  fw?  schedules,  depending  upon  the 
choice  of  distributors  to  report  usage  ba.sed 
on  either  a  username/password  entitlement 
system  or  a  quote  counting  mechanism  or 
both.  All  fees  for  the  NASDAQ  Last  Sale  Data 
Products  are  “stair-stepped”  in  that  the  fees 
are  reduced  for  distributors  with  more  users 
but  the  lower  rates  apply  only  to  users  iiv 
excess  of  the  specified  thresholds  rather  than 
applying  to  all  users  once  a  threshold  is  met. 
In  addition,  there  shall  be  a  maximum  fee  of 
$.50,000  per  month  for  NASDAQ  Last  Sale  for 
NA.SDAQ  and  NASDAQ  I,ast  Sale  for  NYSE/ 
\Ame.\]NYSE  MKT. 

(1)  Firms  that  choose  to  report  usage  for 
either  a  username/password  entitlement 
system  or  quote  counting  mechanism  or  both 
shall  elect  between  paying  a  fee  for  each  user 
or  a  fee  for  each  query.  A  firm  that  elects  to 
pay  for  each  query  may  cap  its  payment  at 
the  monthly  rate  per  user.  Firms  shall  pay  the 
following  fees; 

(A)  No  change. 

(B)  NASDAQ  Ust  Sale  for  NYSE/ 
lAmexlNY.Sf;  MKT 


Users/mo 

Price 

Quotes 

I 

Price 

1-9,999  . 

$0.30/usermonth  . 

0-10M  . 

$0.001 5/query. 

10,000-49,999  . 

$0.24/usermonth  . 

10M-20M  . : . 

$0.001 2/query. 

50,000-99,999  . 

$0.18/usermonth  . 

20M-30M  . 

!  $0.0009/query. 

"'17  CFR  200.30-3(a)(12).  17  CFK  240.19l>-4.  to  'NA-SnAQ  La.st  .Sale  for  NYSE/NY.SK  MKT"  in 

'  15  ll..S.(;.  78s(li)(l).  ■' This  filing  reflects  the  cliiingu  of  tlie  name  of  the  the  text  of  Rule  7039,  due  to  the  change  in  the  name 

product  from  “NA.SDAQ  I.a.sl  Sale  for  NY.SE/Amex"  of  NYSE  Amex  to  NYSE  MKT. 
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Users/mo 

,  Price 

j 

Quotes 

1  Price 

100,000+  .. 

.  j  $0.15/usermonth  . 

.  1  30M+  .... 

..  1  $0.000725/query. 

(2)  Finns  that  chonse  not  to  report  usage 
hastui  on  cither  a  iiscrname/password 
entitlement  system  or  f)iiote  counting 
mechanism  or  both  may  distribute  NASDAQ 
l.ast  Sale  Data  Products  under  alternate  fee 
schedules  depending  upon  whether  they 
distribute  data  via  the  Internet  or  via 
Television; 

(A)  The  fee  for  distribution  of  NASDAQ 
I.ast  Sale  Data  Products  via  the  Internet  shall 
be  based  upon  the  numljer  of  Unique  Visitors 
to  a  Web  site  receiving  such  data.  The 
miml>er  of  Unique  Visitors  shall  be  validated 
by  a  vendor  approved  by  NASDAQ  in 
NASDAQ's  sole  discretion. 

(i)  No  {;bange. 

(ii)  NASDAQ  Last  Sale  for  NYSE/|Ainexl 
NYSK  MKT 


Unique  visitors  j  Monthly  fee 

- 1 - 


1-100,000  .  I  $0.01 8/Unique  Visitor. 

1 00,000-1  M  .  j  $0.01 5/Unique  Visitor. 

IM-r  .  i  $0.01 2/Unique  Visitor. 


(B)  Distribution  of  NASDAQ  Last  Sale  Data 
Products  via  Television  shall  be  based  upon 
the  number  of  Households  receiving  such 
data.  The  numlxir  of  Households  to  whic:h 
such  data  is  available  shall  be  validateil  by 
a  vrmdor  approved  by  NASDAQ  in 
NASDAQ’s  .sole  discretion. 

(i)  No  change. 

(ii)  NA.SDAQ  Last  Sale  for  NYSE/lAmex) 
NYSE  MKT 


Households  | 

Monthly  fee 

1-1M  . 

$0. 00048/Household. 

1M-5M  .  1 

$0 .00042/Household . 

5M-10M  .  i 

!  $0.00036/Household. 

10M+  . 

I  $0.0003/Household. 

(C)  No  change, 
(c)  No  change. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  t^ommission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Prior  to  the  launch  of  NLS,  public 
investors  that  wished  to  view  market 
data  to  monitor  their  portfolios 
generally  had  two  choices;  (1)  Pay  for 
real-time  market  data  or  (2)  use  free  data 
that  is  15  to  20  minutes  delayed.  To 
increase  consumer  choice,  NASDAQ 
proposed  a  pilot  to  offer  access  to  real¬ 
time  market  data  to  data  distributors  for 
a  capped  fee,  enabling  tho.se  distributors 
to  disseminate  the  data  at  no  cost  to 
millions  of  internet  users  and  television 
viewers.  NASDAQ  now  proposes  a 
three-month  extension  of  that  pilot 
program,  subject  to  the  same  fee 
structure  as  is  applicable  today. 

NLS  consists  of  two  separate  “Level 
1”  products  containing  last  sale  activity 
within  the  NASDAQ  market  and 
reported  to  the  jointly-operated  FINRA/ 
NASDAQ  TRF.  First,  the  “NASDAQ 
Last  Sale  for  NASDAQ”  data  product  is 
a  real-time  data  feed  that  provides  real¬ 
time  last  sale  information  including 
execution  price,  volume,  and  time  for 
executions  occurring  within  the 
NASDAQ  system  as  well  as  those 
reported  to  the  FINRA/NASDAQ  TRF. 
Second,  the  “NASDAQ  Last  Sale  for 
NYSE/NYSE  MKT”  data  product 
provides  real-time  last  sale  information 
including  execution  price,  volume,  and 
time  for  NYSE-  and  NYSE  MKT- 
■securities  executions  occurring  within 
the  NASDAQ  system  as  well  as  those 
reported  to  the  FINRA/NASDAQ  TRF. 

By  contrast,  the  securities  information 
proces.sors  (“SlPs”)  that  provide  “core” 
data  consolidate  last  sale  information 
from  all  exchanges  and  trade  reporting 
facilities  (“TRFs”).  Thus,  NLS  replicates 
a  sub.set  of  the  information  provided  by 
the  SIPs. 

NA.SDAQ  established  two  different 
pricing  models,  one  for  clients  that  are 
able  to  maintain  username/password 
entitlement  systems  and/or  quote 
counting  mechanisms  to  account  for 
usage,  and  a  second  for  those  that  are 
not.  Firms  with  the  ability  to  maintain 
username/password  entitlement  systems 
and/or  quote  counting  mechanisms  are 
eligible  for  a  specified  fee  schedule  for 
the  NASDAQ  Last  Sale  for  NASDAQ 
Product  and  a  .separate  fee  schedule  for 
the  NASDAQ  Last  Sale  for  NYSE/NYSE 
MKT  Product.  Firms  that  are  unable  to 


maintain  username/password 
entitlement  systems  and/or  quote 
counting  mechanisms  al.so  have 
multiple  options  for  purchasing  the 
NASDAQ  Last  .Sale  data.  These  firms 
choo.se  between  a  “Unique  Visitor” 
model  for  Internet  delivery  or  a 
“Household”  model  for  television 
delivery.  Unique  Visitor  and  Household 
populations  must  bo  reported  monthly 
and  must  be  validated  by  a  third-party 
v(!ndor  or  ratings  agency  approved  by 
NASDAQ  at  NASDAQ’s  sole  discretion. 
In  addition,  to  reflect  the  growing 
confluence  between  these  media  outlets, 
NASDAQ  offered  a  reduction  in  fees 
when  a  single  distributor  distributes 
NASDAQ  La.st  Sale  Data  Products  via 
multiple  distribution  mechanisms. 

NASDAQ  also  established  a  c:ap  on 
the  monthly  fee,  currently  set  at  $50,000 
per  month,  for  all  NASDAq  La.st  .Sale 
|)roducts.  The  fee  cap  enables  NASDAQ 
to  compete  effectively  against  other 
exr.hanges  that  also  offer  la.st  .sale  data 
for  purchase  or  at  no  charge.  As  with  the 
distribution  of  other  NASDAQ 
proprietary  products,  all  distributors  of 
the  NASDAQ  Last  Sale  for  NASDAQ 
and/or  NASDAQ  Last  Sale  for  NYSE/ 
NY.SE  MKT  products  pay  a  single 
$1, 500/month  NASDAQ  Last  Sale 
Distributor  Foe  in  addition  to  any 
applicable  icsago  fees.  The  $1,500 
monthly  fee  applies  to  all  di.stributors 
and  does  not  vary  based  on  whether  the 
distributor  distributes  the  data 
internally  or  externally  or  distributes 
the  data  via  both  the  Internet  and 
television. 

2.  .Statutory  Basis 

NASDAQ  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6  of  the  Act,**  in 
general,  and  with  Section  6(b)(4)  of  the 
Act,"’  in  particular,  in  that  it  provides  an 
ecjuitable  allocation  of  reasonable  fees 
among  users  and  recipients  of  the  data. 
In  adopting  Regulation  NMS,  the 
Commission  granted  self-regulatory 
organizations  (“SRDs”)  and  broker- 
dealers  (“BDs”)  increased  authority  and 
flexibility  to  offer  new  and  unique 
market  data  to  the  public.  It  was 
believed  that  this  authority  would 
expand  the  amount  of  data  available  to 
con.sumers,  and  also  spur  innovation 
and  competition  for  the  provision  of 
market  data. 


MS  II..S.C.  78f. 

MS  U..S.(;.  78f(b)(4). 


1912 


Federal  Register / Vol.  78,  No.  6/ Wednesday,  January  9,  201 3 /Notices 


NASDAQ  believes  that  its  NASDAQ 
Last  Sale  market  data  products  are 
precisely  the  sort  of  market  data  prodiii;t 
that  the  Commission  envisioned  when  it 
adopted  Regulation  NMS.  The 
Commi.ssion  concluded  that  Regulation 
NMS — by  lessening  regulation  of  the 
market  in  proprietary  data — would  itself 
further  the  Act’s  goals  of  facilitating 
efficiency  and  competition: 

[Klffiriency  is  promoted  when  broker- 
dealers  who  do  not  need  the  data  beyond  the 
prices,  sizes,  market  center  identifications  of 
the  NBBO  and  consolidated  last  sale 
information  an;  not  required  to  receive  (and 
pay  for)  such  data.  The  Commission  also 
believes  that  efficiency  is  j)romoted  when 
broker-dealers  may  choo.se  to  receive  (and 
pay  for)  additional  market  data  based  on  their 
own  internal  analysis  of  the  need  for  such 
data.'* 

By  removing  unnece.s.sary  regulatory 
restrictions  on  the  ability  of  exchanges 
to  sell  their  own  data.  Regulation  NMS 
advanced  the  goals  of  the  Act  and  the 
principles  reflected  in  its  legislative 
history.  If  the  free  market  should 
determine  whether  proprietary  data  is 
.sold  to  BDs  at  all,  it  follows  that  the 
price  at  which  such  data  is  sold  should 
be  .set  by  the  market  as  well. 

The  recent  decision  of  the  United 
States  Court  of  Appeals  for  the  Di.strict 
of  Columbia  Circuit  in  NetCAuilHion  v. 
SEC,  615  F.3d  525  (D.C.  Cir.  2010), 
upheld  the  Commission’s  reliance  upon 
competitive  markets  to  set  reasonable 
and  equitably  allocated  fees  for  market 
data.  “In  fact,  the  legislative  history 
indicates  that  the  Congress  intended 
that  the  market  system  ‘evolve  through 
the  interplay  of  competitive  forces  as 
unnecessary  regulatory  restrictions  are 
removed’  and  that  the  SEC  wield  its 
regulatory  power  ‘in  tho.se  situations 
where  ccjmpetition  may  not  he 
.sufficient,’  such  as  in  the  creation  of  a 
‘consolidated  transactional  reporting 
sy.stem.’  NctCoalitiun,  at  535  (quoting 
li.R.  Rep.  No.  94-229,  at  92  (1975),  as 
reprinted  in  1975  U.S.C.C.A.N.  321, 
323).  The  court  agreed  with  the 
Commission’s  conclusion  that 
“Congress  intended  that  ‘competitive 
forces  should  dictate  the  services  and 
practices  that  constitute  the  U.S. 
national  market  system  for  trading 
equity  securities.’  ’’  ^ 

The  Court  in  NeiCoalition,  while 
upholding  the  Commission’s  conclusion 
that  competitive  forces  may  be  relied 
upon  to  e.stablish  tbe  fairness  of  prices, 
nevertheless  concluded  that  the  record 
in  that  case  did  not  adequately  support 
the  Commission’s  conclusions  as  to  the 


Sfscuritio.s  Exchange  Act  Release  No.  51808 
(June  9.  2005).  70  FR  :t7496  (June  29.  2005). 

^  NatCoalition,  at  5:15. 


competitive  nature  of  the  market  for 
NYSE  Area’s  data  jiroduct  at  i.ssue  in 
that  case.  As  explained  helow  in 
NASDAQ’s  Statement  on  Burden  on 
Competition,  however,  NASDAQ 
believes  that  there  is  substantial 
eviflence  of  competition  in  the 
marketplace  for  data  that  was  not  in  the 
record  in  the  NetCoalition  case,  and  that 
the  Commi.ssion  is  entitled  to  rely  iqion 
.such  evidence  in  concluding  that  the 
fees  established  in  this  filing  are  the 
product  of  competition,  and  therefore  in 
ac;cordance  with  the  relevant  statutory 
.standards.”  Moreover,  NASDAQ  further 
notes  that  the  product  at  issue  in  this 
filing — a  NASDAQ  last  sale  data 
product  that  replicates  a  suhset  of  the 
information  available  through  “core” 
data  products  whose  fees  have  heen 
reviewed  and  approved  by  the  SEC — is 
quite  different  from  the  NYSE  Area 
depth-of-book  data  product  at  issue  in 
NetCoalitinn.  Accordingly,  any  findings 
of  the  court  with  respect  to  that  jiroduct 
may  not  be  relevant  to  the  product  at 
i.ssue  in  this  filing. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NASDAQ  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
neces.sary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 
NASDAQ’s  ability  to  price  its  Last  Sale 
Data  Products  is  constrained  by  (1) 
competition  between  exchanges  and 
other  trading  platforms  that  compete 
with  each  other  in  a  variety  of 
dimensions;  (2)  the  existence  of 
inexpensive  real-time  consolidated  data 
and  market-specific  data  and  free 
delayed  consolidated  data;  and  (3)  the 
inherent  contestability  of  the  market  for 
proprietary  last  sale  data. 

Tne  market  for  proprietary  last  sale 
data  products  is  currently  competitive 
and  inherently  contestahle  because 
there  is  fierce  competition  for  the  inputs 
necessary  to  the  creation  of  projirietary 
data  and  strict  pricing  di.scipline  for  the 
proprietary  products  thein.selves. 


"  It  .sliould  also  bt;  noted  that  Section  918  of  the 
Dodd-Frank  Wall  Street  Rfdorm  and  Consniner 
Frotection  Act  of  20H)  (“Dodd-Frank  Act”)  has 
amended  paragraph  (A)  of  Section  19(h)(;i)  of  the 
Act.  15  D.S.C.  78s(h)(:i),  to  make  it  clear  that  all 
exchange  fees,  including  tees  for  market  data,  may 
h(!  filed  by  exchanges  on  an  immediately  effective 
Ijasis.  Although  this  change  in  the  law  does  not 
alter  the  Commission’s  authority  to  evaluate  and 
ultimately  di.sapprove  exchange  rules  it  it 
concludes  that  they  are  not  consistent  with  the  Act. 
it  nnamhiguously  reflects  a  i:unclusion  that  market 
data  fee  changes  do  not  require  prior  Commission 
riwiew  before  taking  efferl.  and  that  a  proceeding 
with  regard  to  a  |)articular  f«!e  change  is  required 
only  if  the  Oiinmission  determines  lliat  it  is 
necessary  or  appropriate  to  suspend  the  fee  and 
institute  such  a  proceeding. 


Numerous  exchanges  compete  with 
each  other  for  listings,  trades,  and 
market  data  itself,  providing  virtually 
limitless  opportunities  for  entrepreneurs 
who  wish  to  produce  and  distribute 
their  own  market  data.  This  proprietary 
data  is  produced  by  each  individual 
exchange,  as  w'ell  as  other  entities,  in  a 
vigorously  competitive  market. 

'I’ransaction  execution  and  proprietary 
data  products  are  complementary  in  that 
market  data  is  both  an  input  and  a 
byproduct  of  the  execution  service.  In 
fact,  market  data  and  trade  execution  are 
a  paradigmatic  example  of  joint 
products  with  joint  costs.  The  decision 
whether  and  on  which  platform  to  post 
an  order  will  depend  on  the  attributes 
of  the  platform  where  the  order  can  bo 
posted,  including  the  execution  fees, 

(lata  quality  add  price,  and  di.stribution 
of  its  data  products.  Without  trade 
executions,  exchange  data  products 
cannot  exist.  Moreover,  data  products 
are  valuable  to  many  end  users  only 
in.sofar  as  they  provide  in/ormation  that 
end  iKsers  expect  will  assist  them  or 
their  customers  in  making  trading 
decisions. 

The  costs  of  producing  market  data 
include  not  only  the  costs  of  the  data 
distribution  infrastructure,  but  akso  the 
co.sts  of  designing,  maintaining,  and 
operating  the  exchange’s  transaction 
execution  platform  and  the  cost  of 
regulating  the  exchange  to  ensure  its  fair 
operation  and  maintain  investor 
confidence.  The  total  return  that  a 
trading  platform  earns  reflects  the 
revenues  it  receives  from  both  products 
and  the  joint  costs  it  incurs.  Moreover, 
the  operation  of  the  exchange  is 
characterized  by  high  fixed  costs  and 
low  marginal  costs.  This  cost  structure 
is  common  in  content  and  content 
distribution  industries  such  as  software, 
w'here  developing  new  .software 
typically  requires  a  large  initial 
investment  (and  continuing  large 
investments  to  upgrade  the  softw'are), 
but  once  the  software  is  developed,  the 
incremental  cost  of  providing  that 
software  to  an  additional  user  is 
typically  small,  or  even  zero  (e.g.,  if  the 
.software  can  be  downloaded  over  the 
Internet  after  being  purcha.sed).’*  In 
NASDAQ’s  case,  it  is  costly  to  build  and 
maintain  a  trading  platform,  but  the 
incremental  cost  of  trading  each 
additional  share  on  an  existing  platform, 
or  distributing  an  additional  instance  of 
data,  is  very  low.  Market  information 
and  executions  are  each  produced 
jointly  (in  the  sense  that  the  activities  of 


William  J.  Haiimol  and  Daniel  Swanson, 
“'rhe  New  Economy  and  Ubiquitous  Competitive 
Frice  Discrimination:  Identifying  Defensible  Criteria 
of  Market  Power,”  Antitnisl  Law  /ournat.  Vol.  70. 
No.  3  (2003). 
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trading  and  placing  orders  are  the 
source  of  the  information  that  is 
distributed)  and  are  each  subject  to 
significant  scale  economies.  In  such 
cases,  marginal  cost  pricing  is  not 
feasible  because  if  all  sales  were  priced 
at  the  margin,  NASDAQ  would  be 
unable  to  defray  its  platform  costs  of 
providing  the  joint  products. 

An  extmange's  BD  customers  view  the 
costs  of  transaction  executions  and  of 
data  as  a  unified  cost  of  doing  business 
with  the  exchange.  A  BD  will  direct 
orders  to  a- particular  exchange  only  if 
the  expected  revenues  from  executing 
trades  on  the  exchange  exceed  net 
tran.saf:tion  execution  costs  and  the  cost 
of  data  that  the  BD  chooses  to  buy  to 
support  its  trading  decisions  (or  those  of 
its  customers).  The  choice  of  data 
products  is.  in  turn,  a  firoduct  of  the 
value  of  the  products  in  making 
profitable  trading  decisions.  If  the  cost 
of  the  product  exceeds  its  expei:ted 
value,  the  BD  will  choose  not  to  buy  it. 
Moreover,  as  a  BD  chooses  to  direct 
fewer  orders  to  a  particular  exchange, 
the  value  of  the  product  to  that  BD 
decreases,  for  two  reasons.  First,  the 
product  will  contain  less  information, 
because  executions  of  the  BD’s  trading 
activity  will  not  bo  reflectiid  in  it. 
.Second,  and  perhaps  more  important, 
the  product  will  be  less  valuable  to  that 
BD  bef;aus{!  it  does  not  provide 
information  about  the  venue  to  which  it 
is  directing  its  orders.  Data  from  the 
competing  venue  to  which  the  BD  is 
directing  orders  will  become 
correspondingly  more  valuable. 

Similarly,  in  the  case  of  |)roducts  such 
as  NLS  that  are  distributed  through 
market  data  vendors,  the  vendors 
provide  price  discipline  for  proprietary 
data  products  because  they  control  the 
primary  means  of  access  to  end  users. 
Vendors  impose  price  restraints  based 
upon  their  business  models.  For 
example,  vendors  such  as  Bloomberg 
and  Reuters  that  assess  a  surcharge  on 
data  they  .sell  may  refuse  to  offer 
proprietary  products  that  end  users  will 
not  purchase  in  sufficient  numbers. 
Internet  pf)rtals,  such  as  Google,  impose 
a  di.scipline  by  j)roviding  only  data  that 
will  enable  them  to  attract  “eyeballs” 
that  contribute  to  their  advertising 
revenue.  Retail  BDs,  such  as  Schwab 
and  Fidelity,  offer  their  customers 
proprietary  data  only  if  it  promotes 
trading  and  generates  sufficient 
commission  revenue.  Although  the 
business  models  may  differ,  tbe.se 
vendors’  pricing  discipline  is  the  same: 
they  can  simply  refuse  to  purchase  any 
proprietary  data  product  that  fails  to 
provide  sufficient  value.  NASDAQ  and 
other  producers  of  proprietary  data 
products  must  understand  and  respond 


to  these  varying  business  models  and 
pricing  disciplines  in  order  to  market 
proprietary  data  products  successfully. 
Moreover,  NASDAQ  believes  that 
prodiu;ts  such  as  NLS  can  enhance 
ord»fr  flow  to  NASDAQ  by  providing 
more  widespread  distribution  of 
information  about  tran.sactions  in  real 
time,  thereby  encouraging  wider 
participation  in  the  market  by  investors 
with  access  to  the  Internet  or  television. 
C^onversely,  the  value  of  such  products 
to  distributors  and  investors  decreases  if 
order  flow  falls,  because  the  products 
contain  less  content. 

Analyzing  the  cost  of  market  data 
di.stribution  in  isolation  from  the  cost  of 
all  of  the  inputs  supporting  the  creation 
of  market  data  will  inevitably 
underestimate  the  cost  of  the  data.  'I’lius, 
because  it  is  impossible  to  create  data 
without  a  fast,  technologically  robu.st, 
and  well-regulated  execution  system, 
system  costs  and  regulatory  costs  affect 
the  price  of  market  data.  It  w'ould  be 
equally  misleading,  however,  to 
attribute  all  of  the  exchange's  c:osts  to 
th(!  market  data  portion  of  an  ext;hange’s 
joint  product.  Rather,  all  of  the 
exchange’s  costs  are  incurred  for  the 
unified  purpo.ses  of  attracting  order 
flow,  executing  and/or  routing  orders, 
and  generating  and  selling  data  about 
market  activity.  The  total  return  that  an 
exchange  earns  reflects  the  revenues  it 
receives  from  the  joint  products  and  the 
total  costs  of  the  joint  products. 

Competition  among  trading  platforms 
f;an  be  expected  to  constrain  the 
aggregate  return  each  j)latform  earns 
from  the  sale  of  its  joint  products,  but 
different  platforms  may  choose  from  a 
range  of  possible,  and  equally 
rea.sonable,  pricing  strategies  as  the 
means  of  recovering  total  costs. 
NASDAQ  pays  rebates  to  attract  orders, 
charges  relatively  low  prices  for  market 
information  and  charges  relatively  high 
prices  for  accessing  po.sted  liquidity. 
Other  platforms  may  choose  a  strategy 
of  paying  lower  liquidity  rebates  to 
attract  orders,  setting  relatively  low 
prices  for  accessing  posted  liquidity, 
and  setting  relatively  high  prices  for 
market  information.  .Still  others  may 
provide  most  data  free  of  charge  and 
rely  exclusively  on  transaction  fees  to 
recover  their  costs.  Finally,  some 
platforms  may  incentivize  use  by 
providing  opportunities  for  ecjuity 
ownership,  which  may  allow  them  to 
charge  lower  direct  fees  for  executions 
and  data. 

In  this  environment,  there  is  no 
economic  basis  for  regulating  maximum 
prices  for  one  of  the  joint  products  in  an 
industry  in  which  suppliers  face 
competitive  constraints  with  regard  to 
the  joint  offering.  .Such  regulation  is 


unnec(!ssary  because  an  “excessive” 
price  for  one  of  the  joint  products  will 
ultimately  have  to  be  reflected  in  lower 
prices  for  other  products  sold  by  the 
firm,  or  otherwise  the  firm  will 
experience  a  loss  in  the  volume  of  its 
sales  that  will  be  adver.se  to  its  overall 
profitability.  In  other  words,  an  increase 
in  the  price  of  data  will  ultimately  have 
to  be  accompanied  by  a  decrease  in  the 
cost  f)f  executions,  or  the  volume  of  both 
data  and  executions  will  fall. 

The  level  of  competition  and 
conte.stability  in  the  market  is  evident  in 
the  numerous  alternative  venues  that 
compete  for  order  flow,  including 
thirteen  .SRO  markets,  as  well  as 
internalizing  BDs  and  various  forms  of 
alternative  trading  sy.stems  (“ATSs”), 
including  dark  pools  anfl  electronic 
communication  networks  ("ECiNs”). 

Each  .SRO  market  competes  to  produce 
transaction  reports  via  trade  executions, 
and  two  FINRA-regulated  TRFs  compete 
to  attract  internalized  transaction 
reports.  It  is  common  for  BDs  to  further 
and  exploit  this  competition  by  sending 
their  order  flow  and  transaction  reports 
to  multiple  markets,  rather  than 
providing  them  all  to  a  single  market. 
Competitive  markets  for  order  flow, 
executions,  and  transaction  nsports 
provide  pricing  di.scipline  for  the  inputs 
of  proprietary  data  products. 

Tin;  large  number  of  SROs,  TRFs,  BDs, 
and  AT.Ss  that  currently  produce 
pro|)rietary  data  or  are  currently  capable 
of  producing  it  provides  further  pricing 
discipline  for  proprietary  data  products. 
Each  SRO,  TRF,  ATS,  and  BD  is 
currently  permitted  to  produce 
proprietary  data  products,  and  many 
curremtly  do  or  have  announced  plans  to 
do  so,  including  NASDAQ,  NYSE, 

NYSE  MKT,  NYSE  Area,  BATS,  and 
Direct  Edge. 

Any  ATS  or  BD  can  combine  with  any 
other  AT.S,  BD,  or  multiple  AT.Ss  or  BDs 
to  j)roduce  joint  proprietary  data 
proflucts.  Additionally,  order  routers 
and  market  data  vendors  can  facilitate 
single  or  multiple  BDs’  production  of 
proprietary  data  products.  The  potential 
sources  of  proprietary  products  are 
virtually  limitless. 

3’he  fact  that  jjroprietary  data  from 
AT.Ss,  BDs,  and  vendors  can  by-pass 
.SROs  is  significant  in  two  respects. 

First,  non-.SROs  can  compete  directly 
with  .SROs  for  the  production  and  .sale 
of  proprietary  data  products,  as  BATS 
and  Area  did  before  registering  as 
exchanges  by  publishing  proprietary 
book  data  on  the  Internet.  Second, 
because  a  single  order  or  tramsaction 
report  can  appear  in  a  core  data  product, 
an  SRO  proprietary  product,  and/or  a 
non-.SRO  proprietary  product,  the  data 
available  in  proprietary  products  is 
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exponentially  greater  than  the  actual 
numher  of  orders  and  transaction 
reports  that  exist  in  the  marketplace!. 
Indeed,  in  the  case  of  NLS,  the  data 
provided  through  that  product  appears 
both  in  (i)  real-time  core  data  products 
offered  by  the  SIPs  for  a  fee,  and  (ii)  free 
SIP  data  products  with  a  15-minute  tinm 
delay,  and  finds  a  close  substitute  in 
last-sale  products  of  competing  venues. 

In  addition  to  the  competition  and 
price  discipline  de.scribed  above,  the 
market  for  proprietary  data  products  is 
also  highly  contestable  becau.se  market 
entry  is  rapid,  inexpensive,  and 
profitable.  The  history  of  electronic 
trading  is  replete  with  examples  of 
entrants  that  swiftly  grew  into  some  of 
the  largest  electronic  trading  platforms 
and  proprietary  data  producers: 
Archipelago,  Bloomberg  Tradebook, 
Island,  RediBook,  Attain,  TracECN, 

BATS  Trading  and  Direct  Edge.  Today, 
BATS  and  Direct  Edge  provide  data  at 
no  charge  in  order  to  attract  order  flow, 
and  use  market  data  revenue  rebates 
from  the  resulting  executions  to 
maintain  low  execution  charges  for  their 
users.  A  proliferation  of  dark  pools  and 
other  ATSs  operate  profitably  with 
fragmentary  shares  of  consolidated 
market  volume. 

Regulation  NM.S,  by  deregulating  the 
market  for  proprietary'  data,  has 
increased  the  contestability  of  that 
market.  While  BDs  have  previously 
published  their  proprietary  data 
individually.  Regulation  NMS 
encourages  market  data  vendors  and 
BDs  to  produce  proprietary  products 
cooperatively  in  a  manner  never  before 
possible.  Multiple  market  data  vendors 
already  have  the  capability  to  aggregate 
data  and  disseminate  it  on  a  profitable 
scale,  including  Bloomberg  and 
Thomson  Reuters. 

Moreover,  consolidated  data  provides 
two  additional  measures  of  pricing 
discipline  for  proprietary  data  products 
that  are  a  subset  of  the  consolidated  data 
stream.  First,  the  consolidated  data  is 
widely  available  in  real-time  at  $1  per 
month  for  non-professional  users. 
Second,  consolidated  data  is  also 
available  at  no  cost  with  a  15-  or  20- 
minute  delay.  Becau.se  consolidated 
data  contains  marketwide  information, 
it  effectively  places  a  cap  on  the  fees 
assessed  for  proprietary  data  (such  as 
last  sale  data)  that  is  simply  a  subset  of 
the  consolidated  data.  The  mere 
availability  of  low-cost  or  free 
con.solidated  data  provides  a  powerful 
form  of  pricing  discipline  for 
proprietary  data  products  that  contain 
data  elements  that  are  a  subset  of  the 
consolidated  data,  by  highlighting  the 
optional  nature  of  proprietary  products. 


The  competitiv(!  nature  of  the  market 
for  products  such  as  NLS  is  borne  out 
by  the  performance  of  the  market.  In 
May  2(M)H,  the  Internet  portal  Yahoo! 
began  offering  its  Web  site  viewers  real¬ 
time  last  sale  data  (as  well  as  best  quote 
data)  provided  by  BAT.S.  In  respon.se.  in 
June  2008,  NASDAQ  launched  NLS, 
which  was  initially  subject  to  an 
“enterprise  cap"  of  $100,000  for 
cu.stomers  receiving  only  one  of  the  NL.S 
products,  and  $150,000  for  cu.stomers 
receiving  both  products.  The  majority  of 
NASDAQ’s  .sales  were  at  the  capped 
level.  In  early  2009,  BATS  expanded  its 
offering  of  free  data  to  include  depth-of- 
hook  data.  Also  in  early  2009,  NYSE 
Area  announced  the  launch  of  a 
competitive  last  sale  product  with  an 
enterprise  price  of  $30,000  per  month. 

In  response,  NASDAQ  combined  the 
enterprise  cap  for  the  NL,S  products  and 
reduced  the  cap  to  $50,000  [i.e.,  a 
reduction  of  $100,000  per  month). 
Although  eat;h  of  these  products  offers 
only  a  specific  .subset  of  data  available 
from  the  SIPs,  NASDAQ  believes  that 
the  products  are  viewed  as  sub.stitutes 
for  each  other  and  for  core  last-sale  data, 
rather  than  as  products  that  must  be 
obtained  in  tandem.  For  example,  while 
Yahoo!  and  Coogle  now  both 
disseminate  NASDAQ’s  product,  .several 
other  major  content  providers,  including 
MSN  and  Morningstar,  use  the  BATS 
product. 

In  this  environment,  a  .super- 
competitive  in{:rease  in  the  fees  c;harged 
for  either  tran.sactions  or  data  has  the 
potential  to  impair  revenues  from  both 
products.  “No  one  disputes  that 
competition  for  order  flow  is  ‘fierce’." 
NetCoalition  at  24.  The  existence  of 
fierce  competition  for  order  flow 
implies  a  high  degree  of  price  .sensitivity 
on  the  part  of  BDs  with  order  flow,  since 
they  may  readily  reduce  costs  by 
directing  orders  toward  the  lowest-cost 
trading  venues.  A  BD  that  shifted  its 
order  flow  from  one  platform  to  another 
in  response  to  order  execution  price 
differentials  would  both  reduce  the 
value  of  that  platform’s  market  data  and 
reduce  its  own  need  to  consume  data 
from  the  disfavored  platform.  If  a 
platform  increases  its  market  data  fees, 
the  change  will  affect  the  overall  cost  of 
doing  business  with  the  platform,  and 
affected  BDs  will  assess  whether  they 
can  lower  their  trading  costs  by 
directing  orders  elsewhere  and  thereby 
lessening  the  need  for  the  more 
expensive  data.  Similarly,  increases  in 
the  cost  of  NLS  would  impair  the 
willingness  of  distributors  to  take  a 
product  for  which  there  are  numerous 
alternatives,  impacting  NLS  data 
revenues,  the  value  of  NLS  as  a  tool  for 


attracting  order  flow,  and  ultimately,  the 
volume  of  orders  routed  to  NASDAQ 
and  the  value  of  its  other  data  products. 

In  establishing  the  price  for  the 
NASDAQ  La.st  Sale  Products,  NASDAQ 
considered  the  competitiveness  of  the 
market  for  last  .sale  data  and  all  of  the 
implications  of  that  competition. 
NASDAQ  believes  that  it  has  considered 
all  relevant  factors  and  has  not 
considered  irrelevant  factors  in  order  to 
establish  fair,  reasonable,  and  not 
unrea.sonably  discriminatory  fees  and  an 
equitable  allocation  of  fees  among  all 
users.  The  existence  of  numerous 
alternatives  to  NLS,  including  real-time 
consolidated  data,  free  delayed 
consolidated  data,  and  proprietary  data 
from  other  sources  ensures  that 
NASDAQ  cannot  set  unreasonable  fees, 
or  fees  that  are  unreasonably 
discriminatory,  without  losing  business 
to  these  alternatives.  Accordingly, 
NASDAQ  believes  that  the  acceptance 
of  the  NLS  product  in  the  marketplace 
demonstrates  the  consistency  of  these 
fees  with  applicable  .statutory  standards. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Three  comment  letters  were  filed 
regarding  the  proposed  rule  change  as 
originally  published  for  comment 
NASDAQ  responded  to  these  comments 
in  a  letter  dated  December  13,  2007. 

Both  the  comment  letters  and 
NASDAQ’s  response  are  available  on 
the  SEC  Web'  site  at  http://u'W'w.sec.gov/ 
commcnts/sr-nasdaq-2006-()60/ 
nasdaq2006060.shtnd.  In  addition,  in 
response  to  prior  filings  to  extend  the 
NLS  pilot,’"  the  Securities  Industry  and 
Financial  Markets  As.sociation 
(“SIFMA”)  and  NetCoalition  filed 
comment  letters  contending  that  the 
SEC  should  suspend  and  in.stitute 
disapproval  proceedings  with  respect  to 
the  filing.”  SIFMA  and  NetCoalition 
have  filed  petitions  seeking  review  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  with 
respect  to  the  NLS  pricing  pilots  in 
effect  from  July  1,  2011  through 
September  30,  2011,  October  1,  2011 


"’.Sficuritie.s  Exchango  Ai;l  Reloa.se  No.  67376 
duly  9.  2012).  77  FR  41467  duly  13.  2012)  (.SR- 
NASnAQ-201 2-078);  .Sec:urilies  Exchange  Act 
Release  No.  6.'i488  (October  5.  2011),  76  FR  63334 
(October  21.  2011)  (.SR-NA.SnAQ-2011-132); 
.Securities  Exchange  Act  Relea.se  No.  64856  (July  12. 
2011),  76  PR  41845  (July  15.  2011)  (SR-NASDAQ- 
2011-092);  .Securities  Exchange  Act  Release  No. 
64188  (April  5.  2011).  76  FR  20054  (April  11.  2011) 
(.SR-NA.SDAQ-201 1-044). 

''  SIFMA  and  NeKIoalition  did  not  comment  on 
the  most  ret'.ent  extension  of  the  NI.S  pilot. 
Securities  Exchange  Act  Release  No.  67979  (Octolrer 
3.  2012).  77  FR  61810  (Oi;tober  11,  2012)  (SR- 
NASDAQ-201 2-108). 
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through  I)fM:ember  31, 2011,  and  from 
July  1.  2012  through  September  30, 

2012.  These  appeals  have  been  stayed 
pending  resolution  of  the  consolidated 
case  NetCodlition  v.  SEC,  Nos.  10-1421, 
10-1422,  11-1001,  and  11-106.'> 
["NctCoalition  //”),  which  is  awaiting  a 
decision  by  the  Court  following  oral 
arguments  in  November  2012. 

While  containing  a  few  superficial 
modifications  from  prior  letters,  SIFMA 
and  Netf'oalition's  most  recently 
submitted  letter  continues  to 
mischaracterize  the  import  of  the 
original  NeH^oalilion  case.  Specifically, 
the  court  made  findings  about  the  extent 
of  the  Commission’s  record  in  support 
of  determinations  about  a  deplh-of-book 
product  offereul  by  NYSE  Area.  In 
making  this  limited  finding,  the  court 
nevertlieless  squarely  rejected 
contentions  that  cost-based  review  of 
market  data  fees  was  required  by  the 
Act: 

Tlifi  petitioners  believe  that  the  SEC’s 
market -based  approach  is  prohibited  under 
the  Exchange  Act  bticause  the  (Congress 
intended  "fair  and  rea.sonahle”  to  l)e 
determined  using  a  cost-based  approach.  The 
,SE(>  counters  that,  because  it  has  .statutorily- 
granted  flexibility  in  evaluating  market  data 
fees,  its  market-based  approach  is  fully 
consistent  with  the  Exchange  Act.  We  agree 
with  the  SEC;.’^ 

While  the  court  noted  that  cost  data 
could  sometimes  be  relevant  in 
determining  the  reasonableness  of  foes, 
it  acknowledged  that  submission  of  cost 
data  may  be  inappropriate  where  there 
are  “difficulties  in  calculating  the  direct 
costs  *  *  *  of  market  data,”  Id.  at  .539. 
That  is  the  case  here,  due  to  the  fact  that 
the  fixed  costs  of  market  data 
production  are  inseparable  from  the 
fixed  co.sts  of  providing  a  trading 
platform,  and  the  marginal  costs  of 
market  data  production  are  minimal  or 
even  zero.  Because  the  costs  of 
providing  execution  smvices  and  market 
data  are  not  unitjue  to  either  of  the 
provided  services,  there  is  no 
meaningful  way  to  allocate  these  costs 
among  the  two  “joint  products” — and 
any  attempt  to  do  so  would  result  in 
inherently  arbitrary  cost  allocations.’  * 


NotCcHililion.  015  !’3(1.  at  534. 

'  *  rli<!  couil  also  explicitly  .uTnowledged  that  the 
"joint  product"  theory  set  forth  hy  NASDAQ's 
economic  experts  in  NnlCoolilion  (and  also 
descrilted  in  this  filing)  could  explain  the 
competitive  dynamic  of  the  market  and  explain 
why  i:unsideration  of  co.st  data  would  l)e 
unavailing.  The  court  found,  however,  that  the 
r^mimi.ssion  could  not  ndy  on  the  theory  hr'cause 
it  was  not  in  the  Commission’s  record.  Iri.  at  541 
n.io.  Eor  the  purpose  of  providing  a  complete 
explanation  of  the  theory.  NA.SIIAQ  is  further 
suiimilting  as  Kxhihit  3  to  this  filing  a  study  that 
was  submitted  to  the  Commission  in  SR-NA.SDAQ- 
201 1-010.  See  Statement  of  (anusz  (Jrdover  and 
Custavo  Kamliergerat  2-17  (December  29,  2010). 


SIFMA  and  NotCoalition  further 
contnnd  the  prior  filing  lacked  evidence 
supporting  a  conclusion  that  the  market 
for  NILS  is  competitive,  asserting  that 
arguments  about  competition  for  ordttr 
flow  and  substitutability  were  rejet:ted 
in  Nct(AXililion.  While  the  court  did 
determine  that  the  record  before  it  was 
not  sufficient  to  allow  it  to  endorse 
those  theories  on  the  facts  of  that  case, 
the  court  did  not  itself  make  any 
conclusive  findings  about  the  actual 
jiresence  or  ab.sence  of  competition  or 
the  accuracy  of  these  theories:  rather,  it 
simply  made  a  finding  about  the  slate  of 
the  SE(]’s  record.  Moreover,  analysis 
about  competition  in  the  market  for 
depth-of-book  data  is  only  tangentially 
relevant  to  the  market  for  last  .sale  data. 
As  discussed  above  and  in  prior  filings, 
perfect  and  partial  substitutes  for  NLS 
exist  in  the  ftirm  of  real-time  core 
market  data,  free  delayed  core  market 
data,  and  the  la.st  sale  [iroducts  of 
competing  venues,  additional 
competitive  entry  is  possible,  and 
evidence  of  competition  is  readily 
apparent  in  the  pricing  behavior  of  the 
venues  offering  last  sale  products  and 
the  consumption  patterns  of  their 
customers.  Thus,  although  NASDAQ 
believes  that  the  competitive  nature  of 
the  market  for  all  market  data,  including 
depth-of-hook  data,  will  ultimately  be 
established.  SIFMA  and  NetCoalition’s 
letters  not  only  mischaracterize  the 
NetCoalition  decision,  they  also  fail  to 
address  the  characteristics  of  the 
product  at  issue  and  the  evidence 
already  presented. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  .Section 
19(b}(3)(A)(ii}  of  the  Act.'"*  At  any  time 
within  GO  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  Commission 
takes  such  action,  the  (Commission  shall 
institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 


15  U..S,i;.  78s(b)(3)(A)(ii). 


(Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Coiuiiwnts 

•  Use  the  (Commission’s  Internet 
comment  form  [http://\vww.sec.gov/ 
rulos/sro.shtml);  or 

•  Send  an  email  to  rule- 
comnwnts@s(;(r.gov.  Please  include  File 
Number  ,SR-NAS1)AQ-201 2-145  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  .Secretary, 
.Securities  and  Exchange  Commission, 

100  F  .Street  NE.,  Wa.shington,  DCC 
20549. 

All  submissions  should  refer  to  File 
Number  SR-NA.SDAQ-2012-145.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the  . 
(Commission  process  and  review  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission’s 
Internet  Web  site  [http://\vww.sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
t:ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.(C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission's  Public 
Reference  Room,  100  F  .Street  NE., 
Washington,  D(C  20549,  on  official 
busine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NA.SUAQ.  All  comments 
received  will  be  posted  without  change; 
the  Commi.ssion  docs  not  edit  personal 
identifying  information  from 
submissions.  You  .should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  .SR- 
NA.SDAQ-2012-145  and  should  be 
submitted  on  or  before  January  30,  2013. 

For  the  Coininission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*'’ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IKK  Doc.  2013-00253  Filed  1-8-13;  8:45  am) 

BILLING  CODE  8011 -01 -P 


'•'>17(;KR  200.30-3(a){12). 


1916 


Federal  Register / Vol.  78,  No.  6 /Wednesday,  January  9,  2013 /Notices 


DEPARTMENT  OF  STATE 
[Public  Notice  8147] 

30-Day  Notice  of  Proposed  Information 
Collection:  Smart  Traveler  Enrollment 
Program 

action:  Notice  of  request  for  public 
comment  and  submission  to  OMB  of 
proposed  collection  of  information. 

SUMMARY:  The  Department  of  State  has 
submitted  the  information  collection 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  we 
are  requesting  comments  on  this 
collection  from  all  interested 
individuals  and  organizations.  The 
purpose  of  this  Notice  is  to  allow  30 
days  for  public  comment. 

DATES:  Submit  comments  directly  to  the 
Office  of  Management  and  Budget 
(OMB)  up  to  February  8,  2013. 
ADDRESSES:  Direct  comments  to  the 
Department  of  State  Desk  Officer  in  the 
Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget  (OMB).  You  may  submit 
comments  by  the  following  methods: 

•  Email: 

oiro_submission@omb.eop.gov.  Y ou 
must  include  the  DS  form  number, 
information  collection  title,  and  the 
OMB  control  number  in  the  subject  line 
of  your  message. 

•  Fax:  202-395-5806.  Attention:  Desk 
Officer  for  Department  of  State. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  requests  for  additional 
information  regarding  the  collection 
listed  in  this  notice,  including  requests 
for  copies  of  the  proposed  collection 
instrument  and  supporting  documents, 
to  Derek  A.  Rivers,  Bureau  of  Consular 
Affairs,  Overseas  Citizens  Services  (('A/ 
OCS/L),  U.S.  Department  of  State,  SA- 
29,  4th  Floor,  Washington.  DC  20520  or 
at  CA-OCS-L@state.gov. 

SUPPLEMENTARY  INFORMATION: 

•  Title  of  Information  Collection: 
Smart  Traveler  Enrollment  Program 
(STEP). 

•  OMB  Control  Number:  1405-01 52. 

•  Type  of  Reque.st:  Extension. 

•  Originating  Office:  Bureau  of 
Consular  Affairs,  Overseas  Citizens 
Services  (CA/OCS). 

•  Form  Number:  DS-4024,  DS— 4024e. 

•  Respondents:  United  States  Citizens 
and  Nationals. 

•  Estimated  Number  of  Respondents: 
988,292. 


•  Estimated  Number  of  Hespon.ses: 
988,292. 

•  Average  Hours  per  Response:  20 
minutes. 

•  Total  Estimated  Burden:  329,430 
hours. 

•  Frequency:  On  Occasion. 

•  Obligation  to  Respond:  Voluntary 

We  are  soliciting  public  comments  to 

permit  the  Department  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  functions  of  the  Department. 

•  Evaluate  the  accuracy  of  our 
estimate  of  the  time  and  cost  burden  for 
this  proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Please  note  that  comments  submitted 
in  response  to  this  Notice  are  public 
record.  Before  including  any  detailed 
personal  information,  you  should  be 
aware  that  your  comments  as  submitted, 
including  your  personal  information, 
will  be  available  for  public  review. 

Abstract  of  proposed  collection:  The 
STEP  makes  it  possible  for  U.S. 
nationals  to  register  on-line  from 
anywhere  in  the  world.  In  the  event  of 
a  family  emergency,  natural  disaster  or 
international  crisis,  U.S.  embassies  and 
consulates  rely  on  this  registration 
information  to  provide  critical 
information  and  assistance  to  them. 
Statute  22  U.S.C.  2715  is  one  of  the 
main  legal  authorities  that  deem  the 
usage  of  this  form  necessary. 

Methodology:  99%  of  responses  are 
received  via  electronic  submission  on 
the  Internet.  The  service  is  available  on 
the  Department  of  State,  Bureau  of 
Consular  Affairs  Web  site  http:// 
travel.state.gov  at  https://step.state.gov/ 
step/.  The  paper  version  of  the 
collection  permits  respondents  who  do 
not  have  Internet  access  to  provide  the 
information  to  the  U.S.  emba.ssy  or 
consulate  by  fax,  mail  of  in  person. 

Dated:  December  10,  2012. 

Michelle  Bemier-Toth, 

Managing  Director,  Bureau  of  Consular 
Affairs,  Overseas  Citizen  Services, 
Department  of  State. 

(FR  Doc.  20 1.1-002 .SI  Filed  1-8-1.1;  8:45  fim) 
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DEPARTMENT  OF  STATE 
[Public  Notice  8146] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
“Impressionism,  Fashion,  and 
Modernity” 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236-3  of  August  28,  2000 
(and,  as  appropriate.  Delegation  of 
Authority  No.  257  of  April  15,  2003),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibition 
“Impressionism,  Fashion,  and 
Modernity,”  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners  or 
cu.stodians.  1  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art,  New  York,  New  York,  from  on  or 
about  February  26,  2013,  until  on  or 
about  May  27,  2013,  the  Art  Institute  of 
Chicago,  Chicago,  Illinois,  from  on  or 
about  June  25,  2013,  until  on  or  about 
September  23,  2013,  and  at  possible 
additional  exhibitions  or  venues  yet  to 
be  determined,  is  in  the  national 
interest.  I  have  ordered  that  Public 
Notice  of  these  Determinations  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202-632-6469).  The 
mailing  address  is  U.S.  Department  of 
State,  SA-5,  L/PD,  Fifth  Floor  (Suite 
5U03),  Washington,  DC  20522-0505. 

Dated:  January  2,  2013. 

).  Adam  Ereli, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

|FR  Doc.  2013-00246  Filed  1-8-13;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Con>mittee — Public 
Teleconference 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  (Committee 
Teleconference. 

SUMMARY:  Fursuant  to  the  Federal 
Advisory  ('ommittee  Act,  notice  is 
hereby  given  of  a  teleconference  of  the 
Busine.ss/Legal  Working  Croup  (BLWG) 
of  the  Commercial  Space  Transportation 
Advisory  Committee  (COMSTAt^. 

OATES:  The  teleconference  will  take 
place  on  Friday,  January  2.'>,  2013,  from 
11  a.m.  to  12  p.m.  U.S.  Eastern  Standard 
Time. 

ADDRESSES:  The  teleconference  call-in 
number  and  passcode  will  be  posted  by 
approximately  one  week  prior  to  the 
teleconference  date  at  the  following 
W(!b  site  link;  httpJ/www.faa.fiov/ 
about /office_orf>/heudquarters_offices/ 
ast /advisor),’  coiumittee/.  Individuals 
who  participate  in  the  teleconference 
.should  contact  Paul  Eckert,  Designated 
Federal  Officer  (DFO),  by  email 
approximately  15  minutes  before  the 
call  begins,  using  the  email  address 
provided  in  the  FOR  FURTHER 
tNFORMATION  CONTACT  section. 

FOR  FURTHER  INFpRMATION  CONTACT:  Paul 
E«;kert,  Office  of  Comnuircial  Space 
Transportation  (AST),  800 
Independence  Avenue  SW.,  Room  331, 
Washington,  DCi  20591,  telephone  (202) 
207-8055;  Email  paul.eckert@faa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  call  is  to  di.scu.ss  how  to 
respond  to  a  request  to  COMSTAf'.  by 
the  FA.A  Office  of  Commercial  Space 
Transportation  (FAA/AST).  regarding 
how  best  to  conduct  a  review  of  the 
Office’s  methodology  for  calculation  of 
Maximum  Probable  Loss  (MPL).  'I’he 
FAA/AST  request  to  COMSTAC  took 
place  following  a  2012  Government 
Accountability  Office  (GAO)  report 
titled  “Commercial  Space  Launches — 
FAA  Should  Update  How  It  Assesses 
Federal  Liability  Risk.”  This  report 
included  a  recommendation  calling  for 
FAA/AST  tt)  carry  out  periodic  reviews 
of  its  MPL  methodology.  GAO  further 
stated  that  FAA/AST  should  consider 
using  external  experts  in  the  course  of 
an  MPL  review. 

The  MPL  represents  an  estimate  of  the 
maximum  probable  cost  of  damage  to 
life  and  property,  in  the  event  of  a 
launch  mishap.  MPL  calculation  has 
considerable  significance,  because  the 


figure  is  used  to  determine  the  financial 
responsibility  requirements  of  each 
launch  license  or  experimental  permit 
holder.  While  AS  T  believes  its  current 
MPL  methodology  has  been  effective, 
GAO’s  recommendation  to  conduct  a 
review  of  the  methodology  is  jirudent 
given  the  growth  of  the  commercial 
space  transportation  industry  and  the 
amount  of  time  that  has  passed  since 
MPL  modification. 

In  addition  to  or  in  lieu  of 
teleconference  participation,  interested 
members  of  the  public  may  submit 
relevant  written  statements  for 
GOMSTAC  to  consider,  in  compliance 
with  advisory  committee  procedures. 
Statements  may  address  the  issues 
mentioned  above  or  additional  issues 
that  may  be  relevant  for  the  U.S. 
commercial  space  transportation 
industry.  Interested  parties  wishing  to 
submit  written  statementsTegarding  the 
January  25,  2013  teleconference  should 
contact  Paid  Ei;kert,  DFO  (the  Ciontact 
l\?rson  listed  below)  in  writing  (i.e.,  by 
mail  or  email)  by  January  18,  2013. 
Written  sfatements  should  be  supplied 
in  the  following  formats:  one  hard  copy 
with  original  signature  or  one  electronic 
copy  via  email. 

Individuals  who  plan  to  participate 
and  need  special  assistance  should 
inform  the  C^ontact  Person  listed  below 
in  advance  of  the  meeting. 

Gomplete  information  regarding 
(;OM.STAC  is  available  on  the  FAA  Web 
site  at:  http  j/www.faa.gov/abput/ 
office _org/headquarters^nffices/ast/ 
ad'i’isory'com  mi  t  tee/. 

Issued  in  Washington,  DC,  on  lanuary  2, 

201  ;t. 

George  C.  Nield, 

Associate  Administrator  for  (Commercial 
Space  Transportation. 

IKK  Ooc.  2l)ia-e0279  Kilnd  «:45  ain| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
(Docket  No.  FHWA-201 3-0001] 

Agency  Information  Collection 
Activities:  Request  for  Comments  for  a 
New  Information  Collection 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

summary:  FHWA  invites  {tublic 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget’s 
(OMB)  approval  for  a  new  information 
collection,  which  is  summarized  below 
under  SUPPLEMENTARY  INFORMATION.  We 


published  a  Federal  Register  Notice 
with  a  bO-day  public  comment  period 
on  this  information  collection  on  June 
28,  2012.  We  are  required  to  publi.sh 
this  notice  in  the  Federal  Register  by 
the  Paperwork  Reduction  At;t  of  1995. 
DATES:  Please  submit  comments  by 
February  8,  2013. 

ADDRESSES:  You  may  send  comments 
within  30  days  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DG  20503, 
Attention  DOT  Desk  Officer.  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1)  „ 

Whether  the  proposed  t;ollection  is 
necessary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  e.stimated 
burden;  (3)  ways  for  the  P'HWA  to 
enhance  the  quality,  u.sefulness,  hnd 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized,  including  the  use  of 
electronic  technology,  without  reducing 
the  quality  of  the  collected  information. 
All  comments  should  include  the 
Docket  number  FHWA  2013-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Cheatham, 
iames.clieatham@dot.gov,  202-3GB- 
6221,  Office  of  Planning,  Environment, 
and  Realty,  Federal  Highway 
Administration,  Department  of 
Transportation,  1200  New  Jersey 
Avenue  .SE.,  Washington,  DG  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Assessment  of  Transportation 
Planning  Agency  Needs,  Capabilities, 
and  Capacity. 

Background:  FHWA  will  collect 
information  on  the  current  state  of  the 
practice,  data,  methods,  and  systems 
used  by  stale,  metropolitan,  regional, 
local,  and  tribal  transportation  planning 
entities  to  support  their  required 
jilanning  proce.ss  in  accordance  with 
Title  23  United  States  Code  134  and 
135.  'This  includes,  but  is  not  limited  to, 
information  to  support  transportation 
research,  capacity  building,  data 
collection,  planning,  travel  modeling, 
and  performance  management.  This  al.so 
includes  information  about  bow  data  is 
shared  between  planning  agencies  and 
how  it  is  processed  and  used  in  the 
planning  context.  Questionnaires  will 
bo  .sent  to  .State  DOT  headquarters  and 
districts.  Metropolitan  Planning 
Organizations,  Regional  Planning 
Organizations,  and  Tribal  tJovernments. 
FHWA  anticipates  that  one 
representative  from  each  agency  will 
take  approximately  30  minutes  to 
complete  up  to  4  questionnaires  each 
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year.  The  questionnaires  will  be 
administered  via  the  Internet  and 
invitations  to  participate  in  the 
questionnaire  will  he  distributed  via 
email. 

This  information,  once  compiled,  will 
allow  the  FIIWA  to  better  understand 
the  existing  capabilities  that  agencies 
across  the  country  have  in  support  of 
the  planning  process  and  the  readiness 
they  possess  to  handle  new  and  ongoing 
challenges.  As  a  result  of  the  collected 
information,  FHWA  will  focus  its  efforts 
and  resources  on  providing  targeted  and 
meaningful  siq)port  for  planning  and 
readiness  nationwide.  Additionally. 
T'HWA  w'ill  ensure  that  excellent 
planning  practices  an;  identified  will  be 
shared  broadly  across  the  country. 

liespondiHiis:  R(!spondents  are 
ri!prest;ntatives  of  State  DOT 
headquarters  and  districts.  Metropolitan 
IManning  Organizations,  Regional 
Planning  Organizations,  ami  Tribal 
(lovernmenls. 

Rospoiuirnta:  95t)  respondents 
annually. 

Fivquvncy:  4  per  year  for  3  yfsars. 

Fstimatad  Average  Burden  par 
Bosponsc:  Approximately  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  Up  tt)  1,900  hours  annually. 

Public  Comments  Invited:  You  an; 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
nece.s.sary  for  the  FHWA’s  performance; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  i;ollected  information;  and 
(4)  ways  that  the  burden  could  be 
minimized,  iiu;luding  the  u.se  of 
computer  technology,  without  reducing 
the  quality  of  the  collected  information, 
rhe  agency  will  summarize  and/or 
include  your  comments  in  the  request 
for  OMU’s  clearance  of  this  information 
collection. 

Authority:  The  Paperwork  Keduction  Act 
of  1995;  44  IJ.S.C!.  (Chapter  35,  as  ainencled; 
and  49  CFR  1.4H. 

Issued  on:  January  4,  2013. 

Michael  Howell, 

Information  Collection  Officer. 

IFR  Hoc.  201:1-00240  Filed  l-fl-Cl;  8:4.5  arn| 

BILLING  CODE  P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration  ■ 

[Docket  No.  FHWA-2012-0126] 

Public-Private  Partnerships  Public 
Meeting  and  Request  for  Comment 

AGENCY:  F'ederal  Highway 
Administration  (FHWA),  DOT. 


ACTION:  Public  meeting  notice;  request 
for  comment. 

SUMMARY:  'I'he  USDOT/FHWA  is  tasked 
by  MAP-21  to  develop  "standanl 
public-private  partnership  transaction 
model  contracts  for  the  most  popular 
types  of  public-private  partnerships  for 
the  development,  financing, 
construction  and  operation  of 
transportation  facilities.”  We  invite  the 
public  to  provide  ideas  and  comments 
on  what  should  be  included  or  excluded 
from  such  model  public-private 
partnership  (P3)  contmets.  The 
comments  can  be  made  to  the  docket  or 
at  a  Li.stening  Session  in  the  District  of 
("olumbia. 

DATES:  Comments  must  be  received  on 
or  before  May  31. 2013.  Late  comments 
will  be  considered  to  the  extent 
practicable.  The  Listening  Session  will 
lie  conductedjon  Wednesday.  January 
10,  2013,  from  12:00  p.m.  to  4:00  p.m., 
e.t. 

addresses: 

Comment  Submission: 

Mail  or  hand  deliver  comments  to  the 
IJ.S.  Department  of  Transportation, 
Dockets  Management  Facility,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  IXi  20,590,  or  fax  comments 
to  (202)  493-22.51.  Alternatively, 
comments  may  be  submitted  via  the 
Federal  eRulemaking  Portal  at  http:// 
ivivw.refiulutions.gov  (follow  the  on-line 
instructions  for  submitting  comments). 
All  c:oinments  should  inc:lude  the 
docket  number  that  appears  in  the 
heading  of  this  document.  All 
comments  received  will  be  available  for 
examination  and  copying  at  the  almve 
address  from  9  a.m.  to  ,5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically.  All  comments  received 
into  any  docket  may  be  searched  in 
electronic  format  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  Persons  making  comments 
may  review  DO'l  ’s  complete  Privacy  Act 
.Statement  in  the  Federal  Register 
j)ublished  on  April  11. 2090  (Volume 
(>.5,  Number  79,  Pages  19477-78). 

Listening  Session  Location: 

The  listening  session  will  be  held  at 
the  U..S.  Department  of  Transportation 
located  at  1299  New  Jersey  Avenue  SE., 
Washington,  DC  29599. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  this  notice 
please  contact  Prabhat  Diksit  via  email 


at  Prabbat.diksit@dot.gov  or  via 
telephone  at  (729)  96.3-3292. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Public-private  partnerships  are 
contractual  arrangements  between 
public  and  private  sector  entities  that 
allow  for  greater  participation  by  the 
private  sector  in  the  delivery  of  surface 
transportation  projects  and  services. 
Generally,  in  addition  to  designing  or 
building  a  project,  which  is  traditional, 
a  private  partner  in  a  P3  may  be 
involved  in  designing,  con.strut;ting. 
financing,  operating  and  maintaining 
the  project.  By  transferring  certain  risks 
and  responsibilities  to  the  ffrivate 
partner.  P3s  can  result  in  more  efficient 
and  effective  project  delivery.  How'ever, 
P3  contracts  are  comidex  and  are  of 
much  longer  duration  than  traditional 
construction  contracts.  Their  terms  and 
conditions  address  many  requirements 
not  covered  by  traditional  con.struction 
contracts  such  as  financing 
arrangements  and  performance  during  a 
concession  period,  among  others.  Public 
agencies  generally  af:quire  special 
ex])ertise  to  ensure  that  they  can 
successfully  negotiate  P3  agreements, 
t^ongress,  recognizing  both  the  growing 
intere.st  in  this  delivery  option,  as  well 
as  the  inherent  comjilexities  in  P3 
agreements,  tasked  the  IJSDOT,  via  the 
Moving  Ahead  for  Progress  in  the  21,st 
Century  Act  (MAP— 21),  to  develop 
"standard  public-private  partnership 
model  contracts”  and  to  “encourage 
states,  public  transportation  agencies 
and  other  public  officials  to  use  the 
model  contracts  as  a  base  template”. 

II.  Purpose  of  This  Notice 

Section  1534(d)  of  MAP-21,  enacted 
October  1,  2912,  requires  the  IJSDOT  to 
develop  model  P3  contracts  that  could 
serve  as  a  base  template  and  guide 
.States  and  other  public  transportation 
providers  in  developing  their  own  P3 
contracts.  The  legislation  states: 

(d)  .STANDARD  TRANSACnON 
CONTRACTS  — 

(1)  DKVELOFMEN'r. — Not  later  Ilian  18 
months  after  the  date  of  enactment  of  this 
Act,  tlie  .Secretary  shall  develop  standard 
piihlic-private  [lartnership  transaction  model 
contracts  for  the  most  popular  types  of 
public-private  partnerships  for  the 
development,  financing,  construction,  and 
o[)eration  of  transportation  facilities. 

(2)  USE. — The  Secretary  shall  encourage 
Stales,  public  transportation  agencies,  and 
other  puldic  officials  to  use  the  model 
r:onlracts  as  a  base  template  when  developing 
tbeir  owm  public-private  partnership 
agreements  for  the  development,  financing, 
construction,  and  operation  of  transportation 
facilities. 
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The  USDOT,  prior  to  undertaking  this 
effort,  wishes  to  engage  in  a  dialogue 
and  canvass  the  opinion  of  interested 
parties — including,  among  others, 
public  project  sponsors,  and  their 
consultants,  advisers,  and  attorneys; 
private  sector  designers,  builders, 
operators,  contractors  and  other 
engineering  and  construction  firms; 
banks,  lenders,  funds,  and  other 
financing  institutions  involved  in  P3s; 
unions  and  their  representatives; 
concessionaires  and  other  organizations 
involved  in  project  development;  and 
members  o(.the  general  public. 

Interested  parties  are  asked  to  provide 
comments  to  the  docket  regarding  the 
development  and  use  of  the  standard 
public-private  partnerships  transaction 
model  contracts  mentioned  above  in  the 
legislation.  Interested  parties  are  also 
invited  to  provide  input  at  a  Listening 
Session  at  USDOT  Headquarters  in 
Washington,  DC,  on  January  16,  2013. 

Listening  Session 

The  Listening  Session  will  be  4  hours 
in  length  and  will  be  structured  around 
the  legislative  requirements  of  Section 
1534(d)  specified  above.  Some  of  the 
topics  that  may  be  considered  at  this 
listening  session  include: 

(a)  The  design  of  the  model  contract 
template  (for  example,  should  it  provide 
options  or  recommendations?): 

(b)  The  scope  of  the  model  contract 
(for  example,  should  it  include  public 
protections?): 

(c)  The  specific  provisions  included 
in  the  model  contract  (for  example, 
which  public  protections  should  be 
addressed?):  and 

(d)  The  model  contracts  that  should 
be  delivered  first  (for  example,  should 
the  initial  set  of  templates  include  P3 
availability  payment  concessions  for 
managed  lanes?). 

Listening  Session  Information 

Email  cx)mments  can  be  provided  to 
the  docket  at  www.regulalions.gov. 

The  Listening  Session  will  be  held  on 
{anuary  16,  2013,  from  12:00  p.m.  to 
4:00  p.m.,  e.t.,  at  the  U.S.  Department  of 
Transportation  building  at  1200  New 
Jersey  Ave.  SE.,  Washington,  DC  20590. 
Because  access  to  the  DOT  building  is 
controlled,  all  visitors  must  sign  in  with 
the  .security  staff  at  the  We.st  Building 
entrance,  present  valid  picture 
identifif;ation,  be  escorted  and  wear  a 
visitor’s  badge  at  all  times  while  in  the 
building. 

Due  to  security  procedures  and  space 
limitations,  individuals  who  wi.sh  to 
attend  the  listening  session  must  pre- 
regi.ster  online  by  5:00  p.m.,  e.t.,  on 
January  14,  2013,  to  gain  admittance  to 
the  building.  Sj)ace  is  limited  to  the  first 


250  registrants.  The  link  for  the 
regi.stration  is;  http://l52.122.41.186/ 
registration/pSlistening.aspx.  Anyone 
with  difficulties  registering  should 
contact  Terrance  Regan,  at  this 
telephone  number:  (617)  494-3628. 

Attendees  are  encouraged  to  arrive 
early  for  processing  through  security. 

All  participants  and  attendees  must 
enter  through  the  New  Jersey  Avenue 
entrance  (West  Building — at  the  corner 
of  New  Jer.sey  Avenue  and  M  Street  SE.). 
Photo  identification  is  required  and 
Foreign  National  attendees  must  bring 
their  passports  with  them.  Participants 
or  attendees  who  have  Federal 
government  identification  will  .still  need 
to  register  to  attend.  To  facilitate 
.security  screening,  all  participants  and 
attendees  are  encouraged  to  limit  the 
bags  and  other  items  (laptops,  cameras, 
etc.)  they  bring  into  the  building. 

Anyone  exiting  the  building  for  any 
reason  will  be  required  to  re-enter 
through  the  security  checkpoint  at  the 
New  Jersey  Avenue  entrance. 

The  DOT  does  not  offer  visitor 
parking;  we  suggest  that  attendees 
consider  using  alternative  means  of 
transportation  to  the  building.  DOT 
Headquarters  is  served  by  Metrorail 
(Navy  Yard  station),  Metrobus,  DC 
Circulator,  and  taxi  service.  There  are  a 
number  of  private  parking  lots  near  the 
DOT  buildings,  but  the  DOT  cannot 
guarantee  the  availability  of  parking 
spaces. 

For  information  on  facilities  or 
.services  for  persons  with  disabilities,  or 
to  request  special  assistance  at  the 
meeting,  contact  Prabhat  Diksit  (720) 
963-3202  as  soon  as  possible. 

l.s.sued  on:  January  2.  201.1. 

Victor  M.  Mendez, 

Administrator. 

(I'R  Hoc.  201.3-0021‘)  Filed  1-8-1 1;  8:4.S  am) 

BILUNG  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Sunshine  Act  Meetings;  Unified  Carrier 
Registration  Plan  Board  of  Directors 

agency:  Federal  Motor  Carrier  Safety 
Admini.stration  (P’MCSA),  DO'f. 

ACTION:  Notice  of  Unified  Carrier 
Registration  Plan  Board  of  Directors 
Meeting. 

TIME  AND  DATE:  The  meeting  will  bo  held 
on  January  14,  2013,  from  8:00  a.m.  to 
5:00  p.m..  Central  Daylight  Time. 

PLACE:  This  meeting  will  take  place  at 
the  Hyatt  French  Quarter;  800  Iberville 
Street,  New  Orleans,  LA  70112. 


STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The  Unified 
Carrier  Registration  Plan  Board  of 
Directors  (the  Board)  will  continue  its 
work  in  developing  and  implementing 
the  Unified  Carrier  Regi.stration  Plan 
and  Agreement  and  to  that  end.  may 
consider  matters  properly  before  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  ^Vlr. 
Avelino  Gutierrez,  Chair,  Unified 
Carrier  Registration  Board  of  Directors  at 
(505)  827-4565. 

Is.sued  on;  December  28,  2012. 

Larry  W.  Minor, 

Associate  Administrator,  Office  of  Policy, 
Federal  Motor  Carrier  Safety  Administration. 
(FR  Doc.  20l;i-<)0314  Filed  1-7-13;  11:1,5  am) 

BILLING  CODE  4910-£X-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0339] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
action:  Notice  of  applications  for 
exemptions;  request  for  comments. 

SUMMARY:  FMCSA  announces  receipt  of 
applications  from  14  individuals  for 
exemption  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations.  They  are  unable  to  meet 
the  vision  requirement  in  one  eye  for 
various  reasons.  The  exemptions  will 
enable  these  individuals  to  operate 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  prest;ribed  vision  requirement  in 
one  eye.  If  granted,  the  exemptions 
would  enable  the.se  individuals  to 
qualify  as  drivers  of  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce. 
DATES:  Comments  must  be  received  on 
or  before  February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMCSA- 
201 2-0339  using  any  of  the  following 
methods: 

•  Federal  eRiiIemaking  Portal:  Go  to 
http://ww'w. regulations. gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  A'/a/7:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
Now  Jersey  Avenue  SE.,  We.st  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  West  Building 
Ground  Floor,  Room  W12-140,  1200 
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New  jersey  Avenue  Sfil.,  Washington, 

DC,  betw’een  9  a.m.  and  .5  p.m.,  Monday 
through  Friday,  except  Ffjderal 
Holidays. 

•  Fax:  1-202-493-2251. 

Instructions:  Each  suhmission  must 
include  the  Agency  name  and  the 
docket  numhiirs  for  this  notice.  Note 
that  all  comments  received  will  he 
posted  without  change  to  http:// 
wwx^Trcgulations.gov,  including  any 
personal  information  provided.  Plea.se 
see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  For  access  to  tin*  docket  to 
read  background  d«)cuments  or 
comments,  go  to  http:// 
wivw.rcguIutions.gov  ill  any  time  or 
Room  W12-140  cm  the  ground  level  of 
the  West  Huilding,  1290  New  Jer.sey 
Avenue  SE.,  Washington,  IK'.,  helween  <) 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
FDMS  is  availahh;  24  hours  each  day, 

3H5  days  each  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  plea.se  include  a  .self- 
addressed.  stamped  envelope  or 
postcard  or  print  the  acknowhulgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  tin; 
electronic  form  of  all  comments 
received  into  any  of  our  dot:kets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  f)n  behalf  of  an 
association,  business,  labor  unif)n,  (!tc.). 
You  may  review  UOT’s  Privacy  Act 
.Statement  for  the  FDMS  published  in 
the  Federal  Register  on  December  29, 
2010  (75  FK  82132)  at  http:// 
www.gpo.gov/fdsYs/pkg/FII-20 1 0- 1 2-20/ 
pdf/ 20 1 0-328 76.  pdf 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Papp,  (.'hief,  Medical 
Programs  Division,  (202)  306-4001, 
fincsanicdicuI@dot.gov,  FMC.SA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue  .SE.,  Room  W04- 
224,  Washington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.tJ.  3113(i(e)  and  31315. 
FMCSA  may  grant  an  exemption  from 
the  Federal  Motor  Carrier  .Safety 
Regulations  for  a  2-year  ptu  iod  if  it  finds 
“such  exemption  would  likely  achieve  a 
level  of  safelv  that  is  equivalent  to  or 
greater  than  the  level  that  would  b(! 
achieved  absimt  such  exemption.” 
FMC.SA  can  renew  exemptions  at  the 
end  of  each  2-year  period.  'I'he  14 
individuals  listed  in  this  notice  have 


each  requ(!sted  such  an  exemption  from 
the  vision  nK|uirement  in  49  Cf'R 
391.41(h)(10),  which  applies  to  drivers 
of  (iMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  qualifications  of  each  a[)plicant  to 
determine  wlujther  granting  an 
exenqjtion  will  achieve  the  required 
level  of  safety  mandated  by  statute. 

Qualincatinns  of  Applicants 

Benny  L.  Bailey 

Mr.  Hailey,  age  50,  has  had  central 
scotoma  in  his  right  eye  due  to  a 
Iraumatic  incident  20  yeals  ago.  The 
best  c(jrrected  visual  acuity  in  his  right 
eye  is  20/400,  and  in  his  left  eve,  20/25. 
Following  an  examination  in  2012,  his 
optometrist  noted.  “In  my  nuulical 
opinion  I  believe  that  Mr.  Bailey  has 
sufficient  vision  to  perform  the;  driving 
tasks  required  to  operate  a  commercial 
vehicle.”  Mr.  Bailey  niported  that  lu;  has 
driven  straight  trucks  for  10  years, 
ac;cumulating  852,000  miles.  He  holds  a 
Class  B  fiommercial  Driver’s  Licen.se 
((iDL)  from  Tennessee.  His  driving 
ret.ord  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  C.MV. 

Bobby  H.  Carter.  Sr. 

Mr.  Carter.  05,  has  had  a  branch 
retinal  vein  occlusion  in  his  left  eye 
since  19515.  The  visual  acuity  in  his 
right  eye  is  20/20,  and  in  his  left  eye, 
band  motion.  Following  an  examination 
in  2012,  his  o'ptometrist  mjted,  “He  has 
the  ability  to  perform  commercial 
driving  tasks  as  he  has  been  doing  for 
many  years.”  Mr.  (barter  reported  that  he 
has  driven  tractor-trailer  combinations 
for  20  yriars,  accumulating  1.5  million 
miles.  He  holds  a  (dass  CDL  from 
Michigan.  His  driving  record  for  the  last 
3  years  shows  one  crash,  for  which  he 
was  not  f:ited,  and  no  convictions  for 
moving  violations  in  a  flMV. 

Brent  Coleman 

Mr.  (ioleman.  50,  has  had  amblyopia 
in  his  left  eye  since  childhood.  The 
visual  acuity  in  his  right  eye  is  20/20, 
and  in  his  left  tsye,  20/40.  Following  an 
examination  in  2012,  his- 
ophthalmologist  noted,  “If  his  perimetry 
tests  are  normal  and  he  is  not  njquired 
lo  have  binocular  vision,  then  In;  has 
sufficient  vision  to  ijerform  the  driving 
tasks  reiiuireil  lo  operate  a  commercial 
vehicle.”  Mr.  (ioleman  re|)orled  that  he 
has  driven  trat:tor-trailer  combinations 
for  12.5  years,  accumulating  1.5  million 
mil(;,s.  He  holds  a  Ulass  A  UDL  from 
Texas.  His  driving  record  for  the  last  3 
y(;ars  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 


Adan  Cortes-Juare/. 

Mr.  Cortes-Juarez,  54.  has  had 
hyperopia  with  amblyopia  in  his  left  eye 
since  childhood.  'The  best  corrected 
visual  acuity  in  his  right  eye  is  20/25, 
and  in  his  left  eye,  20/00.  Following  an 
examination  in  2012,  his 
ophthalmologist  noted,  “I  certify  that 
Adan  ('.ortes-Juarez  can  operate  a 
commercial  vehicle  .safely  on  the  basis 
of  his  visual  acuity."  Mr.  Cortes-Juan;z 
re{)ort«;d  that  he  has  driven  tractor- 
trailer  combinations  for  31  years, 
accumulating  1.80  million  miles.  He 
holds  a  (dass  A  CDL  from  Washington. 
His  driving  record  for  the  la.st  3  years 
shows  no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

I.isa  M.  Durey 

Ms.  Durey,  44,  has  hail  amblyopia  in 
h(;r  left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  her  right  eye 
is  20/20,  and  in  her  left  eye,  20/80. 
Following  an  examination  in  2012,  her 
optometrist  noted,  “In  my  opinion,  Li.sa 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle.”  Ms.  Durey 
reported  that  she  has  driven  straight 
truck.s  for  12  years,  accumulating 
200,000  miles,  and  tractor-trailer 
combinations  for  3  months, 
accumulating  300  miles.  .She  holds  a 
Class  B  CDL  from  Illinois.  Her  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

David  P.  Flliott 

Mr.  Elliott,  59.  has  had  amblyopia  in 
his  left  eye  since  birth.  'The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/70. 
Following  an  examination  in  2012,  his 
optometrist  noted,  “It  is  in  my  medical 
oi)inion  that  there  is  sufficient  vision  to 
ojjerate  a  commercial  vehicle.”  Mr. 
Elliott  reported  that  he  has  driven 
.  straight  trucks  for  20  years, 
accumulating  1  million  miles,  and 
tractor-trailer  combinations  for  10  years, 
accumidating  1.25  million  miles.  He 
holds  a  Class  B  (',DL  from  Ohio.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  (]MV. 

Matthew  T.  Fggers 

Mr.  1‘iggers,  44.  has  had  amblyopia  in 
his  right  eye  since  birth.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/200,  and  in  his  left  eye,  20/20. 
Following  an  examination  in  2012,  his 
ophthalmologist  noted.  “The  patient’s 
visual  function  should  be  adequate  to 
operate  a  commercial  vehicle.”  Mr. 
Eggers  reported  that  he  has  driven 
straight  trucks  for  13  years. 
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accumulating  260,000  miles,  and 
tractor-trailer  combinations  lor  12  years, 
accumulating  24,000  miles.  He  holds  a 
Class  A  CDL  from  Iowa.  His  driving 
record  for  the  la.st  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  C^MV. 

Jerry’  Hall 

Mr.  Hall.  .'ll.  has  had  amblyopia  in  his 
left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  his  right  eyt? 
is  20/20,  and  in  his  left  eye,  20/F>0. 
Following  an  examination  in  2012,  his 
ophthalmologist  noted.  “Mr.  Hall’s 
diagnosis  is  amblyopia  OS  which  is 
stable  and  non-progressive.  With  these 
findings  he  should  he  able  to  operate  a 
motor  vehicle  commercially.’’  Mr.  Hall 
reported  that  he  has  driven  straight 
trucks  for  7  years,  acciinudating  84,000 
miles,  and  tractor-trailer  combinations 
for  6  months,  accaimulating  8,000  miles. 
He  holds  a  Class  L)  CDL  from  Kentucky. 
His  driving  record  for  the  last  3  years 
shows  no  crashes  and  no  convictions  for 
moving  violations  in  a  flMV. 

ferry’  L.  Parker 

Mr.  Parker,  ,'j7,  has  had  a  mature 
cataract  in  his  right  eye  due  to  a 
traumatic  incidcmt  during  cliildhood. 

The  best  corrected  visual  acuity  in  his 
right  eye  is  hand  motion,  and  in  his  left 
eve.  20/20.  Following  an  examination  in 
2012.  his  o])tometrist  notccd.  “Since  he 
received  this  injury  as  a  child,  he  has 
adaptfid  well  with  head  movements  to 
safely  drive  a  commercial  vehicle.”  Mr. 
Parker  reported  that  he  has  driven 
straight  trucks  for  30  years, 
accumulating  375,000  miles.  He  holds 
an  operator’s  license  from  New  Mexit:o. 
His  driving  record  for  the  last  3  years 
shows  no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Colin  Passmore 

Mr.  Pa.ssmore,  43,  has  had  complete 
loss  of  vision  in  his  left  eye  due  to  a 
traumatic  incident  at  age  15.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20.  Following  an  examination  in 
2012,  his  optometrist  noted,  “In  my 
professional  opinion.  Colin  can  safely 
operate  a  commercial  vehicle.  His  acuity 
and  visual  field  are  excellent  and  with 
the  duration  of  the  deficiency  he  is  fully 
adapted.”  Mr.  Pa.ssmore  reported  that  he 
has  driven  straight  trucks  for  4  years, 
accumulating  200,000  miles.  He  holds  a 
Class  B  CDL  from  Minnesota.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Dennis  IV.  Pevey 

Mr.  Pevey.  56,  has  had  amblyopia  in 
his  left  eye  since  childhood.  Tlie  best 


corrected  visual  acuity  in  his  right  eye 
is  20/40,  and  in  his  left  eye,  20/60. 
Following  an  examination  in  2012.  his 
ophthalmologist  noted,  “In  my  option, 
this  person  has  sufficient  vision  to 
operate  a  commercial  motor  vehicle 
safely.”  Mr.  Pevey  reported  that  he  has 
driven  tractor-trailer  combinations  for 
29  years,  accumulating  2.32  million 
miles.  He  holds  a  Class  A  CDL  from 
Georgia.  His  driving  record  for  the  last 
3  years  shows  no  crashes  and  one 
conviction  for  speeding  in  a  CMV;  he 
exceeded  the  speed  limit  by  10  mph. 

Charles  D.  Reddick 

Mr.  Reddick,  32,  has  had  amblyopia 
in  his  left  eye  since  birth.  The  visual 
acuity  in  his  right  eye  is  20/20,  and  in 
his  left  eye,  20/70.  Following  an 
examination  in  2012.  his  optometrist 
noted.  “It  is  my  professional  opinion 
that  Mr.  ("harles  Reddick  has  sufficient 
vision  to  perform  the  driving  of  a 
commercial  vehicle.”  Mr.  Reddick 
reported  that  he  has  driven  tractor- 
trailer  combinations  lor  7  years, 
accumulating  875,000  miles.  He  holds  a 
tdass  A  (;DL  from  Georgia.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Frank  Santak 

Mr.  Santak,  56,  has  had  refractive 
amblvopia  in  his  right  eye  since 
childhood.  The  best  corrected  visual 
acuity  in  his  right  eye  is  20/50,  and  in 
his  left  eye,  20/20.  Following  an 
examination  in  2012,  his  optoinetri.st 
noted,  “In  my  opinion,  i  believe  that  Mr. 
Santak  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle  at  this  time.”  Mr. 
Santak  reported  that  he  has  driven 
straight  trucks  for  27  years, 
accumulating  202,500  miles.  He  holds  a 
Class  C  CDL  from  Delaware.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Curtis  E.  IVfjy 

Mr.  Way,  53,  has  had  complete  loss  of 
vision  in  his  left  eye  due  to 
complications  during  surgery  eight 
years  ago.  'I’he  best  corrected  visual 
acuity  in  his  right  eye  is  20/20. 
Following  an  examination  in  2012,  his 
optometrist  noted,  "He  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle.”  Mr.  Way  reported  that  he  has 
driven  .straight  trucks  for  15  years, 
accumulating  18,000  miles,  and  tractor- 
trailer  combinations  for  10  years, 
accumulating  1.4  million  miles.  He 
holds  a  Class  A  CDL  from  Texas.  His 
driving  record  for  the  last  3  years  shows 


no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Request  for  Comments 

In  accordance  wdth  49  U.S.C.  31136(e) 
and  31315,  FMCSA  requests  public 
t;omment  from  all  interested  persons  on 
the  exemption  petitions  de,scribed  in 
this  notice.  The  Agency  will  consider  all 
comments  received  before  the  close  of 
business  February  8,  2013.  Comments 
will  he  available  for  examination  in  the 
docket  at  the  location  li.sted  under  the 
ADDRESSES  section  of  this  notice.  The 
Agency  will  file  comments  received 
alter  the  comment  closing  date  in  the 
public  docket,  and  will  consider  them  to 
the  extent  practicable. 

In  addition  to  late  comments,  FM(]SA 
will  also  continue  to  file,  in  the  public 
docket,  relevant  information  that 
becomes  available  after  the  comment 
closing  date.  Interested  persons  should 
monitor  the  public  docket  for  new 
material. 

Issued  on;  l)e(;einber  28,  2012. 
t.arry  W.  Minor, 

Associcita  Administrator  for  Policy. 

H  R  U<K..  20i:i-002.Tl  I'iled  8:4.5  Hml 

BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0039] 

Quaiification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  (Carrier  Safety 
Admini,stration  (FMCSA).  DOT. 

ACTION:  Notice  of  applications  for 
exemptions;  request  for  comments. 

SUMMARY:  FMCSA  announces  receipt  of 
applications  from  13  individuals  for 
exemption  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations.  If  granted,  the  exemptions 
would  enable  these  individuals  to 
(jtftdify  as  drivers  of  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce 
without  meeting  the  Federal  vision 
requirement. 

DATES:  Comments  must  he  received  on 
or  before  February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
hearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMCSA- 
2012-0039  using  any  of  the  following 
methods; 

•  Federal  eRulemaking  Portal:  Go  to 
hltp://\\^vw.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 
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•  Mail:  Docket  Management  Facility: 

11. S.  Department  of 'I’ransportation,  1200 
New  Jersey  Avenue  SE.,  VVest  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  We.st  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Fax:  1 -202-493-225 1 . 

Instructions:  Each  submission  must 

include  the  Agency  name  and  the 
docket  numbers  for  this  notice.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
xxnvw. regulations.gov  a\  any  time  or 
Room  Wl 2-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue  SE.,  Washington.  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  F'ederal  holidays.  The 
FDMS  is  available  24  hours  each  day, 

365  days  each  year.  If  you  want 
acknowdedgment  that  we  received  your 
comments,  pk;ase  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
a.ssociation,  business,  labor  union,  etc.). 
You  may  review  DOT’s  Privacy  Act 
Statement  for  the  FDMS  published  in 
the  Federal  Register  on  January  17, 

2008  (73  FR  3316),  or  you  may  visit 

http://edocket.access.gpo.gOv/2008/pdf/ 

E8-785.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Papp,  Chief,  Medical 
Programs  Division,  (202)  366—4001,  * 

fmcsamedical@dot.gov,  FMCSA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Room  W64- 
224,  Wa.shington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  31136(e)  and  31315, 
FMCSA  may  grant  an  exemption  from 
the  Federal  Motor  Carrier  Safety 
Regulations  for  a  2-year  period  if  it  finds 


"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to  or 
greater  than  the  level  that  would  be 
achieved  absent  such  exemption." 

FMtkSA  can  renew  exemptions  at  the 
end  of  each  2-year  period.  The  13 
individuals  listed  in  this  notice  have 
each  requested  such  an  exemption  from 
the  vision  reijuirement  in  49  C3^R 
391.41(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  qualifications  of  each  applicant  to 
determine  whether  granting  an 
exemption  will  achieve  the  required 
level  of  .safety  mandated  by  statute. 

Qualifications  of  Applicants 

Juan  Castonon 

Mr.  Castanon,  age  46,  has  complete 
lo.ss  of  vision  in  his  right  due  to  a 
traumatic  injury  sustained  at  age  9.  The 
visual  acuity  in  his  left  eye  is  20/20. 
Following  an  examination  in  2011,  his 
optometrist  noted,  “1  feel  that  Mr. 
Ca.stanon  is  able  to  drive  a  commercial 
vehicle  without  glasses  .safely.”  Mr. 
Castanon  reported  that  he  has  driven 
straight  trucks  for  6  years,  accumulating 
2,304  miles.  He  holds  a  Class  D 
operator’s  license  from  New  Mexico.  His 
driving  record  for  the  last  3  years  show’s 
'  no  crashes  and  no  convictions  for 
moving  violations  in  a  Commercial 
Motor  Vehicle  (CMV). 

Donald  F.  Erke 

Mr.  Erke,  70,  has  had  amblyopia  in 
his  right  eye  since  childhood.  The  be.st 
corrected  visual  acuity  in  his  right  eye 
is  20/200,  and  in  his  left  eye,  20/20. 
Following  an  examination  in  2011,  his 
optometrist  noted,  “It  is  my  medical 
opinion  that  Mr.  Erke  has  sufficient 
vision  to  perform  any  and  all  driving 
tasks  required  to  operate  a  commercial 
vehicle.”  Mr.  Erke  reported  that  he  has 
driven  straight  trucks  for  17  years, 
accumulating  1.5  million  miles  and 
tractor-trailer  combinations  for  25  years, 
accumulating  2.3  million  miles.  He 
holds  a  Class  A  CDL  from  Michigan.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Ronald  D.  Flanery 

Mr.  Flanery,  44,  has  had  amblyopia  in 
his  left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/100. 
Following  an  examination  in  2011,  his 
ophthalmologist  noted,  “Based  upon  my 
findings  and  medical  experti.se,  I  Daniel 
Ewen,  MD  hereby  certify  Ronald 
Flanery  to  be  visually  able  to  safely 
operate  a  commercial  motor  vehicle.” 
Mr.  Flanery  reported  that  he  has  driven 


straight  trucks  for  15  years, 
accumulating  465,000  miles  and  tractor- 
trailer  combinations  for  5  years, 
accumulating  1,250  miles.  He  holds  a 
Class  A  C;DL  from  Kentucky.  His  driving 
record  for  the  last  3  years  shows  one 
crash,  for  which  he  was  not  cited  and 
no  convictions  for  moving  violations  in 
a  CMV. 

Mark  G.  KleinheidCr 

Mr.  Kleinheider,  48,  has  a  detached 
retina  in  his  left  due  to  a  traumatic 
injury  sustained  in  T989.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20.  Following  an  examination  in 
201 1 ,  his  ophthalmologist  noted,  “It  is 
my  medical  opinion  that  Mark  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
motor  vehicle.”  Mr.  Kleinheider 
reported  that  he  has  driven  straight 
trucks  for  3  years,  accumulating  60,000 
miles  and  tractor-trailer  combinations 
for  3  years,  accumulating  15,000  miles. 
He  holds  a  Class  A  CDL  from  Missouri. 
His  driving  record  for  the  last  3  years 
shows  no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

Joseph  C.  Powell 

Mr.  Powell,  57,  has  complete  loss  of 
vision  in  his  right  due  to  a  traumatic 
injury  sustained  10  years  ago.  The 
visual  acuity  in  his  left  eye  is  20/20. 
Following  an  examination  in  2011,  his 
optometri.st  noted,  “I  certify  that,  in  my 
medical  opinion,  Mr.  Powell  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle.”  Mr.  Powell  reported  that  he 
has  driven  straight  trucks  for  15  years, 
accumulating  150,000  miles  and  tractor- 
trailer  combinations  for  35  years, 
accumulating  1.12  million  miles.  He 
holds  a  Cla.ss  A  CDL  from  Virginia.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  but  one  conviction  for 
speeding  in  a  CMV;  he  exceeded  the 
speed  limit  hy  12  mph. 

David  L.  Schachle 

Mr.  Schachle,  40,  has  a  prosthetic 
right  eye  due  to  a  traumatic  injury 
sustained  at  8  months  old.  The  best 
corrected  visual  acuity  in  his  left  eye  is 
20/20.  Mr.  Schachle  reported  that  he  has 
driven  straight  trucks  for  4  years, 
accumulating  120,000  miles.  He  holds  a 
Class  A  CDL  from  Pennsylvania.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  Commercial 
Motor  Vehicle  (CMV). 

Michael  E.  See 

Mr.  See,  55,  has  complete  loss  of 
vision  in  his  right  due  to  a  traumatic 
injury  sustained  at  age  3.  The  best 
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corrected  visual  acuity  in  his  left  eye  is 
20/15.  Following  an  examination  in 
2011,  his  optometri.st  noted,  “I  believe 
you  have  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  See  reported 
that  he  has  driven  straight  trucks  for  30 
years,  accumulating  1.2  million  miles. 

He  holds  a  Class  B  CDL  from  New  York. 
His  driving  record  for  the  last  3  years 
show's  no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

fames  A.  Settlemyre 

Mr.  .Settlemyre,  59.  has  had  esotropia 
in  his  left  eye  since  childhood.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/60. 
Following  an  examination  in  2011,  his 
optometrist  noted,  “In  my  medical 
opinion,  1  feel  James  .Settlemyre  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle.”  Mr.  Settlemyre  reported  that 
he  has  driven  straight  trucks  for  8  years, 
accumulating  1  million  miles.  He  holds 
a  chauffeur’s  license  from  Indiana.  His 
driving  record  for  the  last  3  years  show's 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV^ 

Steven  K.  Simone 

Mr.  .Simone,  61,  has  had  keratoconus 
in  his  left  eye  for  30  years.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/40,  and  in  his  left  eye  20/400. 
Following  an  examination  in  2011,  his 
optometrist  noted,  “1  feel  Steve  is 
sufficient  to  perforin  the  driving  tasks 
reijuired  to  operate  a  commercial 
vehicle.”  Mr.  .Simone  reported  that  he 
has  driven  straight  trucks  for  42  years, 
accumulating  3.4  million  miles.  He 
holds  a  (dass  C  operator’s  licen.se  from 
Kansas.  His  driving  record  for  the  last  3 
years  shows  no  crashes  and  no 
convictions  for  moving  violations  in  a 
CMV. 

Mark  J.  Sobezyk 

Mr.  Sobezyk,  25,  has  had  amblyopia 
in  his  left  eye  since  childhood.  The  best 
corrected  visual  acdlty  in  his  right  eye 
is  20/20,  and  in  his  left  eye,  20/200. 
Following  an  examination  in  2011,  his 
ophthalmologist  noted,  ”1  certify  that 
Mark  .Sobezyk’s  ocular  condition  is 
satisfactory  for  operating  commercial 
vehicles.”  Mr.  .Sobezyk  reported  that  he 
has  driven  straight  trucks  for  5V2  years, 
accumulating  206,000  miles.  He  holds  a 
Cla.ss  A  CDL  from  Wi.sconsin.  His 
driving  record  for  the  last  3  years  shows 
no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

lUchard  D.  Sparkman 

Mr.  Sparkman.  62,  has  complete  loss 
of  vision  in  his  right  due  to  a  traumatic 


injury  sustained  as  a  child.  The  best 
corrected  visual  acuity  in  his  left  eye  is 
20/20.  Following  an  examination  in 
2011,  his  ophthalmologist  noted,  “Based 
on  the  above  information,  I  believe  the 
patient  has  sufficient  vision  to  perform 
the  driving  tasks  required  by  his  current 
commercial  vehicle.”  Mr.  Sparkman 
re{)orted  that  he  has  driven  straight 
trucks  for  10  years,  accumulating 
520,000  miles.  He  holds  a  Cla.ss  A  (dlL 
from  Pennsylvania.  His  driving  record 
for  the  last  3  years  shows  no  crashes  and 
no  convictions  for  moving  violations  in 
a  CMV. 

foshua  A.  Wheaton 

Mr.  Wheaton,  30,  has  a  detached 
retina  in  his  left  due  to  a  traumatic 
injury  sustained  in  1997.  The  visual 
acuity  in  his  right  eye  is  20/20,  and  in 
his  left  eye,  no  light  perception. 

Following  an  examination  in  201 1 .  his 
optometrist  noted,  “I  feel  that  Joshua 
has  more  than  adequate  vision  to 
perform  any  driving  tasks  required  to 
operate  a  commercial  vehicle.”  Mr. 
Wheaton  reported  that  he  has  driven 
straight  trucks  for  5  years,  accumulating 
225,000  miles.  He  holds  a  Class  C 
operator’s  license  from  Pennsylvania. 

His  driving  record  for  the  last  3  years 
shows  no  crashes  and  no  convictions  for 
moving  violations  in  a  CMV. 

John  K.  Wright 

Mr.  Wright,  47,  has  had  amblyopia  in 
his  right  eye  since  birth.  The  best 
corrected  visual  acuity  in  his  right  eye 
is  20/400,  and  in  his  left  eye,  20/20. 
Following  an  examination  in  2011,  his 
optometrist  noted,  “This  meets  the 
vision  requirement  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle.”  Mr.  Wright 
rej)orted  that  he  has  driven  straight 
trucks  for  3V2  years,  accumulating 
105,000  miles  and  tractor-trailer 
combinations  for  6  months, 
accumulating  30,000  miles.  He  holds  a 
Class  A  CDL  from  Montana.  His  driving 
record  for  the  last  3  years  shows  no 
crashes  and  no  convictions  for  moving 
violations  in  a  CMV. 

Request  for  Comments 

In  accordance  with  49  II..S.C.  31136(e) 
and  31315,  FMC.SA  requests  public 
comment  from  all  interested  persons  on 
the  exemption  petitions  described  in 
this  notice.  The  Agency  will  consider  all 
comments  received  before  the  (dose  of 
businc^ss  February  8,  2013.  Comments 
will  be  available  for  examination  in  the 
docket  at  the  location  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
Agency  will  file  comments  received 
after  the  comment  closing  date  in  the 
public  docket,  and  will  consider  them  to 


the  extent  practicable.  In  addition  to  late 
comments,  FMCSA  will  also  continue  to 
fill!,  in  the  public  docket,  relevant 
information  that  Iwcomes  available  after 
the  comment  closing  date.  Intcirested 
persons  should  monitor  the  public 
docket  for  new  material. 

Issued  on:  Decoinber  28.  2012. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy. 
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BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

(Docket  No.  FMCSA-201 2-0350] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA). 

ACTION:  Notice  of  applications  for 
exemption  from  the  diabetes  mellitus 
requirement;  request  for  comments. 

SUMMARY:  FMCSA  announces  receipt  of 
applications  from  16  individuals  for 
exemption  from  the  prohibition  against 
persons  with  insulin-treated  diabetes 
mellitus  (ITDM)  operating  commercial 
motor  vehicles  (CMVs)  in  interstate 
commerce.  If  granted,  the  exemptions 
would  enable  these  individuals  with 
ITDM  to  operate  CMVs  in  interstate 
commerce. 

DATES:  Comments  must  he  received  on 
or  before  February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
bearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMCSA- 
2012-0350  using  any  of  the  follow'ing 
methods: 

•  Federal  elhdemaking  Portal:  Co  to 
http:/ /www.regulations.gov .  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
IJ.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  .SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  West  Building 
Cround  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  Sp].,  Washington, 

DC;.  between  9  a.m.  and  5  p.m.,  Monday 
through  P'riday,  except  Federal 
Holidays. 

•  Fox:  1-202-493-2251. 

Instructions:  Each  submission  must 

include  the  Agency  name  and  the 
docket  numbers  for  this  notice.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
w'ww.regulations.gov,  including  any 
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personal  information  provided.  Please 
see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
wwu'.regulations.gov  at  any  time  or 
Room  \V  12-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Federal  Docket  Management  System 
(P’DMS)  is  available  24  hours  each  day. 
365  days  each  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  please  include  a  .self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  .submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT’s  Privacy  Act 
Statement  for  the  FDMS  published  in 
the  Federal  Register  on  December  29, 
2010  {75  FR  82132)  at  http://www.gpo. 
gov/fdsys/pkg/FR-20 10-t  2-29/pdf/20 1 0- 
32876.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Papp,  Chief,  Medical 
Programs  Division,  (202)  366-4001, 
fmcsamedicol@dot.gov,  FMCSA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Room  W64- 
224,  Washington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to  5 
p.m.,  Monday  through  P’riday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  31136(e)  and  31315, 
FMCSA  may  grant  an  exemption  from 
the  Federal  Motor  Carrier  Safety 
Regulations  for  a  2-year  period  if  it  finds 
“such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to  or 
greater  than  the  level  that  would  be 
achieved  absent  such  exemption.”  The 
.statute  also  allows  the  Agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  The  16  individuals  listed  in  this 
notice  have  recently  requested  such  an 
exemption  from  the  diabetes  prohibition 
in  49  CFR  391.41(b)(3),  which  applies  to 
drivers  of  CMVs  in  interstate  commerce. 
Accordingly,  the  Agency  will  evaluate 
the  qualifications  of  each  applicant  to 
determine  whether  granting  the 
exemption  will  achieve  the  required 
level  of  .safety  mandated  by  the  statutes. 


Qualifications  of  Applicants 

Shawl} }.  Ball 

Mr.  Ball,  38,  has  had  ITDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assi.stance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologi.st 
certifies  that  Mr.  Ball  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Ball  meets  the  requirements 
of  the  vision  standard  at  49  CFR 
391.41(b)(10).  His  ophthalmologist 
examined  him  in  2012  and  certified  that 
he  has  stable  nonproliferative  diabetic 
retinopathy.  He  holds  a  Class  A  CDL 
from  Idaho. 

Buck  H.  Bowers 

Mr.  Bowers,  39,  has  had  ITDM  since 
2008.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  con.sciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Bowers  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Bowers  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41  (b)(10).  His 
ophthalmologist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
t^DL  from  Ohio. 

Jeffrey  S.  Biiblitz 

Mr.  Bublitz,  57,  has  had  ITDM  since 
1990.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Bublitz  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Bublitz  meets  the  vision 
requirements  of  49  CFR  391 .41(b){10). 
His  ophthalmologist  examined  him  in 


2012  and  certified  that  he  has  stable 
nonproliferative  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  licen.se 
from  Wi.sconsin. 

Ira  Scott  Chamberlin 

Mr.  Chamberlin,  58,  has  had  ITDM 
since  1991.  His  endocrinologi.st 
examined  him  in  2012  and  certified  that 
he  has  had  no  severe  hypoglycemic 
reactions  resulting  in  loss  of 
f;onsciousness,  requiring  the  assistance 
of  another  person,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  12 
months  and  no  recurrent  (2  or  mgre) 
severe  hypoglycemic  episodes  in  the 
last  5  years.  His  endocrinologist  certifies 
that  Mr.  Chamberlin  understands 
diabetes  management  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  Chamberlin  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 

His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  B 
CDL  from  Maine. 

Victor  W.  Dannenbrink 

Mr.  Dannenhrink,  64,  has  had  ITDM 
since  2005.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  .severe  hypoglycemic 
reactions  resulting  in  loss  of 
consciousness,  requiring  the  assistance 
of  another  person,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  12 
months  and  no  recurrent  (2  or  more) 
severe  hypoglycemic  episodes  in  the 
last  5  years.  His  endocrinologist  certifies 
that  Mr.  Dannenbrink  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  u.sing 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Dannenbrink  meets  the 
vision  requirements  of  49  CFR 
391.41(b){10).  His  ophthalmologbst 
examined  him  in  2012  and  certified  that 
ho  has  .stable  nonproliferative  diabetic 
retinopathy.  He  holds  a  Class  B  CDL 
from  Iowa. 

Janies  K.  Dowden 

Mr.  Dowden,  55,  has  had  ITDM  since, 
2007.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assi.stance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Dowden  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
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insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Dowden  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 

His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  Minnesota. 

Myron  P.  Egbert 

Mr.  Egbert,  54,  has  had  ITDM  since 
2000.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  16.SS  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Egbert  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Egbert  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41(b)(10).  His  optometrist 
examined  him  in  2012  and  certified  thaC” 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  A  CDL  from  Utah. 

Michael  T.  Evans 

Mr.  Evans,  30,  has  had  ITDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  nr 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Evans  understands 
diabete.*management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Evans  meets  the  vision 
requirements  of  49  CFR  391 .4l{b)(10). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Cla.ss  A 
CDL  from  Ohio. 

Stephen  P.  Honen 

Mr.  Honen,  50,  has  had  ITDM  since 
2009.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglycemic  reactions  residting 
in  loss  of  consciousness,  requiring  the 
a.ssi.stance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  la.st  5  years.  His  endocrinologi.st 
certifies  that  Mr.  Honen  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 


insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Honen  meets  the  vision 
requirements  of  49  CFR  391.41{b)(l()). 

His  ophthalmologist  examined  him  in 
2012  and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  bolds  a  Class  B 
(T3L  from  Ohio. 

Charles  E.  Johnston 

Mr.  )ohnston,  49,  has  had  ITDM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic:  reactions  resulting 
in  loss  of  consciousne.ss,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrincjlogist 
certifies  that  Mr.  Johnston  understands 
diabetes  management  and  monitoring, 
has  sta1)le  c;ontrol  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  John.ston  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 

His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
('DL  from  Mississippi. 

Steve  A.  fiaii 

Mr.  Rau,  56.  has  had  ITDM  since 
200(i.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypcjglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
a.ssistance  of  another  person,  or 
resulting  in  impaired  cognitive  func;tion 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  .severe  hypoglycemic  episodes  in 
the  la.st  5  years.  His  endocrinologist 
certifies  that  Mr.  Rau  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Rau  meets  the  vision 
requirements  of  49  CFR  391.41(b)fl0). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  D 
operator’s  license  from  North  Dakota. 

Jack  M.  Sipich 

Mr.  Sipich,  34,  has  had  ITDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
pa.st  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
Certifies  that  Mr.  Sipich  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 


insulin,  and  is  able  to  drive  a  CMV 
safely. 

Mr.  Sipich  meets  the  vision 
re(]uirements  of  49  CFR  391 .41(b)(10). 

His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
f^DL  from  Illinois. 

Roger  N.  Stauffer 

Mr.  Stauffer,  33,  has  had  ITDM  since 
2009.  His  endocrinologist  examined  him 
in  201 2  and  certified  that  he  has  had  no 
.severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousne.ss,  requiring  the 
assi.stance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologi.st 
certifies  that  Mr.  Stauffer  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Stauffer  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 

His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  Michigan. 

Tyrone  Taylor 

Mr.  Taylor,  54,  has  had  ITDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2/0ri 
more)  severe  hypoglycemic  episodes  iOit 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Taylor  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Taylor  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41(b)(10).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  docs  not  have  diabetic  retinopathy. 

He  holds  a  Class  A  (]DL  from  North 
Carolina. 

Michael  E.  Westley 

Mr.  Westley,  56,  has  had  ITDM  since 
2010.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  residting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
residting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  la.st  5  years.  His  endocrinologi.st 
certifies  that  Mr.  Westley  understands 
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diabetes  management  and  monitoring, 
has  stal)lo  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Westley  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41(b)(10).  His  optOmetri.st 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  A  CDL  from  Florida. 

Travis  M.  Whitt 

Mr.  Whitt,  36,  has  had  ITUM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  .6  years.  His  endocrinologist 
certifies  that  Mr.  Whitt  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely. 

Mr.  Whitt  meets  the  vision 
requirements  of  49  CFR  391.41(h)(10). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  floes  not  have 
diabetic  retinopathy.  He  holds  a  Class  t; 
operator’s  license  from  California. 

Request  for  Comments 

In  accordance  with  49  U.S.t^.  31136(e) 
and  3131.'i,  FMCSA  requests  public 
comment  from  all  interested  persons  on 
the  exemption  petitions  de.scribed  in 
this  notice.  We  will  consider  all 
commfints  receiviid  before  the  close  of 
business  on  the  closing  date  indicated 
in  the  date  section  of  t)ie  notice. 

FMCSA  notes  that  section  4129  of  the 
Safe,  Accountable,  Flexible  and 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  requires  the  Secretary 
to  revise  its  diabetes  exemption  program 
established  on  September  3,  2003  (68  FR 
52441).'  The  revision  must  provide  for 
individual  assessment  of  drivers  with 
diabetes  mellitus,  and  he  consistent 
with  the  criteria  described  in  section 
4018  of  the  Transportation  Equity  Act 
for  the  21st  Century  (49  IJ.S.CL  31305). 

Section  4129  requires:  (1)  Elimination 
of  the  requirement  for  3  years  of 
experience  operating  C^MVs  while  being 
treated  with  insulin:  and  (2) 
establishment  of  a  specified  minimum 
period  of  insulin  use  to  demonstrate 
stable  control  of  diabetes  before  being 
allowed  to  operate  a  CMV. 


'  Section  4129(a)  refers  to  the  2t)t)3  notice  as  a 
"final  rule.”  ffowcver,  the  2003  noti(*  did  not  issue 
a  “final  rule”  but  did  establish  the  procedures  and 
.standards  for  issuing  exemptions  for  drivers  with 

rroM. 


In  response  to  section  4129,  FMCLSA 
made  immediate  revisions  to  the 
diabetes  exemption  program  established 
by  the  September  3,  2003  notice. 

FMCSA  discontinued  use  of  the  3-year 
driving  experience  and  fulfilletl  the 
requirements  of  .section  4129  while 
continuing  to  ensure  that  operation  of 
CMVs  by  drivers  with  ITDM  will 
achieve  the  requisite  level  of  safety 
required  of  all  exemptions  granted 
under  49  U.S.C.  311.36(e). 

Section  4129(d)  also  directed  FMCSA 
to  ensure  that  drivers  of  CMVs  with 
ITDM  are  not  held  to  a  higher  standard 
than  other  drivers,  with  the  exception  of 
limited  operating,  monitoring  and 
medical  requirements  that  are  deemed 
medically  necessary. 

The  FMCSA  concluded  that  all  of  the 
operating,  monitoring  and  medical 
requirements  set  out  in  the  .September  3. 
2003  notice,  except  as  modified,  were  in 
compliance  with  section  4129(d). 
Therefore,  all  of  the  requirements  .set 
out  in  the  September  3,  2003  notice, 
except  as  modified  by  the  notice  in  the 
Federal  Register  on  November  8,  2005 
(70  FR  67777),  remain  in  effect. 

Issued  on:  Deccunber  2H,  Z()12. 

Larry  W,  Minor, 

Associate  Administrator  for  I’olicy. 
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BILLING  CODE  P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-201 2-0347] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

AGENCY:  Federal  Motor  Carrier  .Safety 
Admini.stration  (f'MCSA),  DOT. 

ACTION:  Notice  of  final  disposition. 

SUMMARY:  FMC.SA  announces  its 
decision  to  exempt  12  individuals  from 
its  nde  prohibiting  persons  with 
insulin-treated  diabetes  mellitus  (ITDM) 
from  operating  conjinercial  motor 
vehicles  (CMYs)  in  interstate  commerce. 
The  exemptions  will  enable  these 
individuals  to  operate  CMVs  in 
interstate  commerce. 

DATES:  The  exemptions  arc  effective 
January  9,  2013.  The  exemptions  expire 
on  January  9,  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Papp,  Chief,  Medical 
Programs  Division,  (202)  366-4001, 
fmcsawedical@dot.gov,  FMC.SA,  Room 
W64-224,  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 


0001.  Office  hours  are  from  8:30  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Federal  Document 
Management  System  (FDM.S)  at:  http:// 
www.regaIotions.gov. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
w\xn\'.regulations.gov  and/or  Room 
Wl  2-140  on  the  ground  level  of  the 
We.st  Building,  1200  New  Jersey  Avenue 
SE.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  DOT’s  dockets  by 
the  name  of  the  individual  submitting 
the  comment  (or  of  the  person  signing 
the  comment,  if  submitted  on  behalf  of 
an  association,  business,  labor  union,  or 
other  entity).  You  may  review  DOT’s 
Privacy  Act  Statement  for  the  F’ederal 
Docket  Management  System  (L’DMS) 
published  in  the  Federal  Register  on 
December  29,  2010  (75  FR  82132)  at 
http ://  www.gpo.gov/fdsys/pkg/FR- 
20 1 0- 1 2-20 /pdf/ 20 1 0-3 28  76.pdf 

Background 

On  October  31, 2012,  FMCSA 
published  a  notice  of  receipt  of  Federal 
diabetes  exemption  applications  from 
12  individuals  and  reque.sted  comments 
from  the  public  (77  P’R  65931).  The 
public  comment  period  closed  on 
November  30,  2012,  and  no  comments 
were  received. 

FMCSA  has  evaluated  the  eligibility 
of  the  12  applicants  and  dotermiTied  that 
granting  the  exemptions  to  these 
individuals  would  achieve  a  level  of 
.safety  equivalent  to  or  greater  than  the 
level  that  would  he  achieved  by 
complying  with  the  current  regulation 
49  CFR  391.41(b)(3). 

Diabetes  Mellitus  and  Driving 
Experience  of  the  Applicants 

The  Agency  established  the  current 
■  reqidrement  for  diabetes  in  1970 
because  .several  risk  studies  indicated 
that  drivers  with  diabetes  had  a  higher 
rate  of  crash  involvement  than  the 
general  population.  The  diabetes  rule 
provides  that  “A  person  is  physically 
qualified  to  drive  a  commercial  motor 
vehicle  if  that  person  has  no  established 
medical  history  or  clinical  diagnosis  of 
diabetes  mellitus  currently  requiring 
insulin  for  control”  (49  CFR 
391.41(b)(3)). 

FMflSA  e.stahlished  its  diabetes 
exemption  program,  ba.sed  on  the 
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Agency’s  July  2000  study  entitled  “A 
Report  to  Congress  on  the  Feasibility  of 
a  Program  to  Qualify  Individuals  with 
Insulin-Treated  Diabetes  Mellitus  to 
Operate  in  Interstate  Commerce  as 
Directed  by  the  Transportation  Act  for 
the  21.st  Century.”  The  report  concluded 
that  a  .safe  and  practicable  protocol  to 
allow  .some  drivers  with  ITDM  to 
operate  CMVs  is  feasible.  The 
September  3,  2003  (68  FR  .'>2441), 
Federal  Register  notice  in  conjunction 
with  the  November  8,  2005  (70  FR 
67777),  Federal  Register  notice  provides 
the  current  protocol  for  allowing  such 
drivers  to  operate  CMVs  in  interstate 
c;ommerce. 

These  12  applicants  have  had  ITDM 
over  a  range  of  1  to  26  years.  These 
applicants  xeport  no  severe 
hypoglycemic  reactions  resulting  in  loss 
of  consciousness  or  .seizure,  requiring 
the  assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning 
symptoms,  in  the  pa.st  12  months  and  no 
recurrent  (2  or  more)  severe 
hypoglycemic  episodes  in  the  past  5 
years.  In  each  case,  an  endocrinologist 
verified  that  the  driver  has 
demonstrated  a  willingness  to  properly 
monitor  and  manage  his/her  diabetes 
mellitus,  received  education  related  to 
diabetes  management,  and  is  on  a  stable 
insulin  regimen.  These  drivers  report  no 
other  disqualifying  conditions, 
including  diabetes-related 
complications.  Each  meets  the  vision 
requirement  at  49  C-FR  391.41  {b)(l()). 

The  qualifications  and  medical 
condition  of  each  applicant  were  stated 
and  discussed  in  detail  in  the  October 
31,  2012,  Federal  Register  notice  and 
they  will  not  be  repeated  in  this  notice. 

Discussion  of  (Comments 

FMC.SA  received  no  comments  in  this 
proceeding. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31136(e)  and  31315, 
FMCSA  may  grant  an  exemption  from 
the  diabetes  requirement  in  49  CFR 
391.41(b)(3)  if  the  exemption  is  likely  to 
achieve  an  equivalent  or  greater  level  of 
safety  than  would  be  achieved  without 
the  exemption.  The  exemption  allows 
the  applicants  to  operate  CMVs  in 
interstate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  FMC^SA 
considered  medical  reports  about  thi; 
applicants’  ITDM  and  vision,  and 
reviewed  the  treating  endocrinologists’ 
medical  opinion  related  to  the  ability  of 
the  driver  to  .safely  operate  a  CMV  while 
using  insulin. 

Con.stxjuenlly,  FMCSA  finds  that  in 
each  ca.se  exempting  these  applicants 


from  the  diabetes  requirement  in  49  CFR 
391.41(b)(3)  is  likely  to  achieve  a  level 
of  .safety  equal  to  that  existing  without 
the  exemption. 

Conditions  and  Requirements 

The  terms  and  conditions  of  the 
exemption  will  be  provided  to  the 
applicants  in  the  exemption  document 
and  they  include  the  following:  (1)  That 
each  individual  submit  a  quarterly 
monitoring  checklist  completed  by  the 
treating  endocrinologist  as  well  as  an 
annual  checklist  with  a  comprehensive 
medical  evaluation;  (2)  that  each 
individual  reports  within  2  business 
days  of  occurrence,  all  episodes  of 
severe  hypoglycemia,  significant 
complications,  or  inability  to  manage 
diabetes;  also,  any  involvement  in  an 
accident  or  any  other  adverse  event  in 
a  CMV  or  personal  vehicle,  whether  or 
not  it  is  related  to  an  episode  of 
hypoglycemia;  (3)  that  each  individual 
provide  a  copy  of  the  ophthalmologist’s 
or  optometrist’s  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (4)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver’s  qualification 
file,  or  keep  a  copy  in  his/her  driver’s 
qualification  file  if  he/she  is  .self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  pre.sentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Conclusion 

Based  upon  its  evaluation  of  the  12 
exemption  applications,  FMCSA 
exempts  Jamie  J.  Duncan  (MO),  Thomas 
L.  Graber  (PA),  Aubrey  VV.  Heath  (TX), 
Jeremiah  S.  Johnson  (OR),  Stephanie  A. 
Kaczynski  (PA),  Henry  P.  Micsgrove,  Jr. 
(WA),  Henry  W.  Rutschow  (OH), 

Michael  L.  Sabin  (IL),  Patrick  E.  Snyder 
(NY),  Daniel  C.  Tow  (WA),  Donald  P. 
Wells  (KS),  and  Odell  Williams  (NC) 
from  the  ITDM  requirement  in  49  CFR 
391.41(b)(3),  subject  to  the  conditions 
li.sted  under  “Conditions  and 
Requirements”  above. 

In  accordance  with  49  U.S.C.  31136(e) 
and  31315  each  exemption  will  he  valid 
for  two  years  unless  revoked  earlier  by 
FMCSA.  The  exemption  will  be  revoked 
if  the  following  occurs:  (1)  The  person 
fails  to  comply  with  the  terms  and 
conditions  of  the  1 /exemption;  (2)  the 
exemption  has  resulted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted;  or  (3)  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  U.S.('. 
31136(e)  and  31.315.  If  the  exemption  is 
still  effective  at  the  end  of  the  2-year 
period,  the  person  may  apply  to  FMCSA 


for  a  renewal  under  procedures  in  effect 
at  that  time. 

Is.sued  on:  December  28,  2012. 

Larry  W.  Minor, 

Asuociatf!  Administrator  for  Policy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-201 2-0351] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes  Mellitus 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA). 

ACTION:  Notice  of  applications  for 
exemption  from  the  diabetes  mellitus 
requirement;  request  for  comments. 

SUMMARY:  FMCSA  announces  receipt  of 
applications  from  20  individuals  for 
exemption  from  the  prohibition  against 
persons  with  insulin-treated  diabetes 
mellitus  (ITDM)  operating  commercial 
motor  vehicles  (CMVs)  in  interstate 
commerce.  If  granted,  the  exemptions 
would  enable  these  individuals  with 
ITDM  to  operate  CMVs  in  interstate 
commerce. 

DATES:  Comments  must  be  received  on 
or  before  February  8,  2013. 

ADDRESSES:  You  may  submit  comments 
hearing  the  Federal  Docket  Management 
System  (FDMS)  Docket  No.  FMCSA- 
201 2-0351  using  any  of  the  following 
methods: 

•  Federal  eRiilowaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
U..S.  Department  of  Transportation,  1200 
Now  Jersey  Avenue  .SE.,  West  Building 
Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20590-0001. 

•  Hand  Deliver}':  West  Building 
Ciround  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  .SE.,  Washington. 

D(^,  between  9  a.in.  and  5  p.m.,  Monday 
through  Friday,  excejit  Feneral 
Holidays. 

•  Fox.' 1-202-493-2251. 

Instructions:  Each  submission  must 

include  the  Agency  name  and  the 
(locket  numbers  for  this  notice.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided.  Plea.se 
see  the  Privacy  Act  heading  below  for 
further  information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
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t:omnients,  go  to  http:// 

WWW. ragulat ions.fiov  ii\  any  time  or 
Room  1^12-140  on  tiu;  ground  level  of 
the  West  Building,  1200  New  jersey 
Avenue  SE.,  Washington,  IX'.,  between  9 
a.m.  and  j).m.,  Monday  through 
Friday,  except  Federal  holidavs.  I’he 
P'ederal  Docket  Man.agement  .System 
(FDMS)  is  available  24  hours  each  day, 
30.5  days  eaf;h  y(‘ar.  If  you  want 
acknowledgment  that  we  receivcui  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  af:knowledg(!ment 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  tlu; 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc,). 
You  may  reviyw  DOT'S  Frivai:y  Act 
Statement  for  the  FDM.S  published  in 
the  Federal  Register  on  December  29. 
2010  (75  FK  82132). 

FOR  FURTHER  INFORMATtON  CONTACT: 
Elaine  M.  Fapp,  C.hief,  Medical 
Programs  Division,  (202)  300-4001, 
fnu:sainc(lic(il<(>kiol.gov,  FMFISA. 
Department  of ’(’ransportation.  1200 
New  Jersey  Avtmue  .SE.,  Room  W04- 
224,  Washington,  DC  20590-0001. 

Office  hours  are  Irom  8:30  a.m.  to  5 
p.m.,  Mondav  through  Friday,  exc(!|9 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  311 30(e)  and  31315, 
FMCSA  may  grant  an  exemption  from 
the  f'ederal  Motor  Carrier  Safety 
R(;gulations  for  a  2-year  |)eriod  if  it  finds 
“such  exemption  would  likely  achievr;  a 
level  of  safety  that  is  equivalent  to  or 
greater  than  the  level  that  would  h(^ 
achieved  absent  such  exemj)tion.’’  The 
statute  also  allows  the  Agency  to  renew 
exemptions  at  the  end  of  the  2-y(!ar 
pcjriod.  The  20  individuals  listed  in  this 
notice  have  recently  requested  .such  an 
exemption  from  the  diah(!tes  prohibition 
in  4t)  CFR  391.41(h)(3).  which  ap])lie,s  to 
drivers  of  CMVs  in  interstate  commeri;e. 
Accordingly,  the  Agency  will  evaluate 
the  qualifications  of  each  applicant  to 
determine  whether  granting  ihe 
exeinptif)!!  will  achieve  Ihe  retpiired 
level  of  safety  mandated  by  the  statutes. 

Qualifications  of  Applicants 

Angel  licrgcndalc 

Mr.  Bergendale,  33,  has  had  ITDM 
since  2010.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  seven;  hvpoglycmuic 
reai:lions  resulting  in  toss  of 


consciousness,  requiring  the  assistance 
of  another  person,  or  residting  in 
imjiaired  cognitive  function  that 
occurred  without  warning  in  tht;  past  12 
months  ami  no  rijcurrent  (2  or  more) 
s(!vere  hypoglycemic  episodes  in  the 
last  5  vears.  His  endocrinokigist  certifies 
that  Mr.  Bergendale  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (IMV 
safely.  Mr.  Bergendale  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41(h)(l()).  His  optometrist 
examined  him  in  2012  and  certifiinl  that 
lu!  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  license 
ho  m  Massachusetts. 

Scan  P.  Hnrsky 

Mr.  Borsky,  41,  has  had  1 1'DM  since 
2008.  His  endocrinologist  examim^d  him 
in  2012  and  certified  that  he  has  had  no 
sevesre  hypoglycemit:  reactions  resulting 
in  loss  of  consciousness,  rerpiiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive!  function 
that  occurred  without  warning  in  Ihe 
past  12  months  and  no  retairnmt  (2  or 
more)  severe  hypoglycmnif;  episodes  in 
the  last  5  years.  His  endocrinologist 
certifi(!S  that  Mr.  Borsky  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely. Mr.  Borsky  meets  the  vision 
r<!(juiremenls  of  49  (]FR  391.41(b)(  10). 
His  optometrist  examimul  him  in  2012 
and  certified  that  he  does  not  have; 
fliabetic  retino|)athy.  He  holds  a  (ilass  E 
opmator’s  license  from  Florida. 

Hvcna  Shirley  Brown 

Ms.  Brown,  08.  has  had  11'DM  since 
2011.  Her  endocrinologist  lixamined  her 
in  2012  and  certified  that  she  has  hatl 
no  severe  hypoglycemic  reactions 
resulting  in  loss  of  comsciousiuiss. 
requiring  the  assistance  of  another 
jierson,  or  resulting  in  impaired 
cognitive;  function  that  occurred  without 
warning  in  the;  jiast  12  months  and  no 
recurrent  (2  or  more)  .sev(;r<; 
hypoglycemic  e[)isoile.s  in  the  last  5 
years.  Her  endocrinologist  certifies  that 
Ms.  Brown  understands  diabel(;s 
inanag(;ment  and  monitoring,  has  stable 
control  of  her  diabetes  using  insulin, 
and  is  able  to  drive  a  CMV  .safely.  Ms. 
Brown  meets  tlu;  vision  requirem(;nts  of 
49  CFR  391.41(b)(10).  Her 
ophlhalmoh)gist  (;xamined  h(;r  in  2012 
and  certified  that  she  has  stable 
proliferative  diab(;lic  r(;tinopathy.  Sin; 
holds  an  operator’s  license  from 
Indiana. 


liodv  B.  Ploerchinger 

Mr.  Floerchinger,  22,  has  had  ITDM 
since  2008.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  severe  hypoglycemic 
reactions  resulting  in  loss  of 
consciousness,  requiring  the  assistance 
of  another  person,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  12 
months  and  no  recurrent  (2  nr  more) 
severe  hypoglycemic  episodes  in  the 
last  5  3'ears.  His  endocrinologist  certifies 
that  Mr.  Floerchinger  understands 
diab(;te.s  management  and  monitoring, 
has  stable  t:ontrol  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Floerchinger  meets  the 
vision  requirements  of  49  CFR 
391.41(b)(10).  His  ophthalmologist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  licen.se 
from  Massachusetts. 

Si'an  P.  (dynn 

Mr.  edynn,  47,  has  had  ITDM  since 
2008.  His  endocrinologist  examiimd  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impainid  f:ognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  epi.sodes  in 
tlu;  last  5  years.  His  endocrinologist 
certifies  that  Mr.  (ilynn  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Glynn  meets  the  vision 
requirements  of  49  CFR  391 .41(h)(10). 
His  o.ptometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diab(;tif;  n;tinopathy.  He  holds  a  Cla.ss  D 
op(;rator’s  license  from  Wisconsin. 

Spiro  j.  fonovich 

Mr.  Ionovich,  30,  has  had  1 1’DM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
r(;sulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  1 2  months  and  no  recurrent  (2  or 
more)  severe  hy{)oglyr;emii:  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Jonovich  understands 
diah(;tes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (iMV 
safelv.  Mr.  jonovich  merits  the  vision 
reiiuirements  of  49  CFR  391.41(b)(l()). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 


Federal  Register/ Vol.  78,  No.  6 / Wednesday.  lanuary  9,  2013 /Notices 


1929 


diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  Arizona. 

Jaron  L.  Undell 

Mr.  Lindell,  24,  has  had  ITDM  since 
2003.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  oc«:urred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  .1  years.  His  endocrinologi.st 
certifies  that  Mr.  Lindell  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  Lindell  meets  the 
requirements  of  the  vision  standard  at 
49  CFR  391.41(b)(10).  His 
ophthalmohigist  examined  him  in  2^012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  (', 
operator's  license  from  Ceorgia. 

Travis  J.  Martinez 

Mr.  Martinez,  24,  has  had  ITDM  since 
2002.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  hatl  no 
severe  hypoglyf:emic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglyctimic  ejiisodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Martinez  understands 
diabetes  management  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  Martinez  meets  the  vision 
requirements  of  49  CFR  391.41(h)(10]. 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  C 
operator’s  licen.se  from  North  Carolina. 

Victor  I).  Mavberry 

Mr.  Mayberry,  .50,  has  had  ITDM  since 
2t)12.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Mayberry  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Mayberry  meets  the  vision 
requirements  of  49  CFR  391.41(b)(l()). 
His  optometrist  examined  him  in  2012 


and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  D 
operator’s  license  from  Tennessee. 

Ijarry  Lee  McDaniel 

Mr.  McDaniel,  47,  has  had  ITDM 
since  2004.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  severe  hypoglyc;emic 
reactions  resulting  in  lo.ss  of 
consciousness,  requiring  the  assistance 
of  another  person,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  12 
months  and  no  recurrent  (2  or  more) 
severe  hypoglyt:emic  episodes  in  the 
last  5  years.  His  endocrinologist  certifies 
that  Mr.  McDaniel  understands  diabetes 
management  and  monitoring,  has  stable 
control  of  his  diabetes  using  insulin, 
and  is  able  to  drive  a  C^MV  .safely.  Mr. 
McDaniel  meets  the  vision  requirements 
of  49  CFR  391.41(b)(10).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  license 
from  Oklahoma. 

Barry  C.  McKay 

Mr.  McKay,  59,  has  had  ITDM  since 
2007.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  McKay  understands 
diabetes  management  and  monitoring, 
has  .stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  t^MV 
safely.  Mr.  McKay  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  Minnesota. 

Bobert  B.  McKendry' 

Mr.  McKendry,  53,  has  had  ITDM 
since  2005.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  severe  hypoglyc(;mic 
reactions  resulting  in  loss  of 
con.sciousness,  requiring  the  assistance 
of  another  per.son,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  12 
months  and  no  recurrent  (2  or  more) 
severe  hypoglycemic  episodes  in  the 
last  .1  years.  His  endocrinologist  certifies 
that  Mr.  McKendry  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  McKendry  meets  the 


requirements  of  the  vision  standard  at 
49  C,FR  391.41(b){10).  His  optometrist 
(!xamined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  C  operator’s  licen.se 
from  Illinois. 

Jamie  IV.  Moore 

Mr.  Moore.  30,  has  had  ITDM  since 

2011.  His  endocrinologi.st  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  con.sciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycei^ic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Moore  understands 
diabetes  management  and  monitoring, 
has  stable  t;ontrol  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
.safely.  Mr.  Moore  meets  the 
reciuirements  of  the  vision  standard  at 
49  C]FR  391.41(b)(l()).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  C',  operator’s  licen.se 
from  North  Carolina. 

William  L.  Phelps 

Mr.  Phelps,  59,  has  had  ITDM  since 

2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  con.sciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  epi.sodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Phelps  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  (’MV 
safely.  Mr.  Phelps  meets  the 
requirements  of  the  vision  .standard  at 
49  (’-FR  391.41(b)(10).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Cla.ss  A  CJ!DL  from  Indiana. 

Baby  L.  Batliff 

Mr.  Ratliff,  58,  has  had  ITDM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  consciousness,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  w'arning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Ratliff  understands 
diabet«*s  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
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insulin,  and  is  able  to  drive  a  (]MV 
safely.  Mr.  Ratliff  meets  the  vision 
requirements  of  49  CFR  .391.41(b)(10). 

His  ophthalmologist  examined  him  in 
2012  and  certified  that  he  has  stable 
proliferative  diabetic  retinopathy.  He 
holds  a  (dass  A  CDl.  from  Texas. 

Fiichard  J.  Hembisz 

Mr.  Remhisz,  02,  has  had  ITDM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
.severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
a.ssistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
pa.st  12  months  ^nd  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Remhisz  understands 
diabetes  management  and  monitoring, 
hds  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Remhisz  meets  the  vision 
requirements  of  49  CFR  391.41(b)(l0). 

His  ophthalmologi.st  examined  him  in 
2012  and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Cla.ss  B 
CDL  from  New  York. 

Richard  L.  Smith 

Mr.  Smith,  63,  has  had  ITDM  since 
2011.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousness,  requiring  the 
assistance  of  another  person,  nr 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  epi.sodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Smith  understands 
diabetes  management  aftd  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Smith  meets  the  vision 
requirements  of  49  CF-'R  391.41(b)(10). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Cla.ss  A 
CDL  from  Georgia. 

Darrin  L.  Stoneberg 

Mr.  Stoneberg,  32,  has  had  ITDM 
since  2004.  His  endocrinologist 
examined  him  in  2012  and  certified  that 
he  has  had  no  severe  hypoglycemic 
reactions  resulting  in  loss  of 
consciousness,  requiring  the  a.ssistance 
of  another  person,  or  resulting  in 
impaired  cognitive  function  that 
occurred  without  warning  in  the  past  1 2 
months  and  no  recurrent  (2  or  more) 
severe  hypoglycemic  episodes  in  the 
last  5  years.  His  endocrinologist  certifies 
that  Mr.  Stoneberg  understands  diabetes 
management  and  monitoring,  has  stable 


control  of  his  diabetes  using  insulin, 
and  is  able  to  drive  a  CIMV  safely.  Mr. 
Stoneberg  meets  the  vision  requirements 
of  49  Cl’R  391.41(h)(10).  His  optometrist 
examined  him  in  2012  and  certified  that 
he  does  not  have  diabetic  retinopathy. 

He  holds  a  Class  D  operator’s  license 
from  Minnesota. 

Gary  /.  Tricarico 

Mr.  Tricarico,  64,  has  had  ITDM  since 
2010.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no  , 
severe  hypoglycemic  reactions  resulting 
in  lo.ss  of  consciousness,  requiring  the 
assistance  of  another  persoFi,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
pa.st  12  months  and  no  recurrent  (2  or 
morn)  .severe  hypoglycemic  episodes  in 
the  la.st  .'i  years.  His  endocrinologist 
certifies  that  Mr.  Tricarico  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Tricarico  meets  the  vision 
requirements  of  49  CFR  391.41(b)(10). 
His  ophthalmologist  examined  him  in 
2012  and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  (]onnecticait. 

Lacy  I.  Wallace,  Jr. 

Mr.  Wallace,  65,  has  had  ITDM  since 
2012.  His  endocrinologist  examined  him 
in  2012  and  certified  that  he  has  had  no 
severe  hypoglycemic  reactions  resulting 
in  loss  of  consciousne.ss,  requiring  the 
assistance  of  another  person,  or 
resulting  in  impaired  cognitive  function 
that  occurred  without  warning  in  the 
past  12  months  and  no  recurrent  (2  or 
more)  severe  hypoglycemic  episodes  in 
the  last  5  years.  His  endocrinologist 
certifies  that  Mr.  Wallace  understands 
diabetes  management  and  monitoring, 
has  stable  control  of  his  diabetes  using 
insulin,  and  is  able  to  drive  a  CMV 
safely.  Mr.  Wallace  meets  the  vision 
requirements  of  49  CFR  391 .41(b)(10). 
His  optometrist  examined  him  in  2012 
and  certified  that  he  does  not  have 
diabetic  retinopathy.  He  holds  a  Class  A 
CDL  from  North  Carolina. 

Request  for  Comments 

In  accordance  with  49  U.S.f^  31 136(e) 
and  31315,  FMCSA  requests  public 
comment  from  all  interested  persons  on 
the  exemption  petitions  de.scribed  in 
this  notice.  We  will  consider  all 
comments  received  before  the  close  of 
busine.ss  on  the  closing  date  indicated 
in  the  date  section  of  the  notice. 

FMCSA  notes  that  section  4129  of  the 
Safe,  Accountable,  Flexible  and 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  requires  the  .Secretary 
to  revi.se  its  diabetes  exemption  program 


established  on  September  3,  2003  (68  FR 
52441).!  The  revision  must  provide  for 
individual  assessment  of  drivers  with 
diahetcis  mellitus,  and  be  consistent 
with  the  criteria  described  in  .section 
4018  of  the  Transportation  Equity  Act 
for  the  21st  Century  (49  U.S.C.  31305). 

.Section  4129  requires:  (1)  lillimination 
of  the  requirement  for  3  years  of 
experience  operating  CMVs  while  being 
treated  with  insulin;  and  (2) 
establishment  of  a  specified  minimum 
period  of  insulin  use  to  demonstrate 
stable  control  of  diabetes  before  being 
allowed  to  operate  a  CMV. 

In  respon.se  to  section  4129,  FMCSA 
made  immediate  revisions  to  the 
diabetes  exemption  program  established 
by  the  September  3,  2003  notice. 

FMCSA  discontinued  use  of  the  3-year 
driving  experience  and  fulfilled  the 
requirements  of  section  4129  w’hile 
continuing  to  ensure  that  operation  of 
CMVs  by  drivers  with  ITDM  will 
achieve  the  requisite  level  of  l?afety 
required  of  all  exemptions  granted  • 
under  49  U.S.C.  31136  (e). 

Section  4129(d)  also  directed  FMCSA 
to  ensure  that  drivers  of  CMVs  with 
ITDM  are  not  held  to  a  higher  standard 
than  other  drivers,  with  the  exception  of 
limited  operating,  monitoring  and 
medical  requirements  that  are  deemed 
medically  necessary. 

The  f'MCSA  concluded  that  all  of  the 
operating,  monitoring  and  medical 
requirements  set  out  in  the  September  3, 
2003  notice,  except  as  modified,  were  in 
compliance  with  .section  4129(d). 
Therefore,  all  of  the  requirements  set 
out  in  the  September  3,  2003  notice, 
except  as  modified  by  the  notice  in  the 
Federal  Register  on  November  8,  2005 
(70  FR  67777),  remain  in  effect. 

Issued  on:  December  28,  2012. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy. 

[FK  Uor..  2^n^-00227  Filed  1-8-13;  8:4,'>  am) 

BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA  2013-0002-N-1] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation. 


'  .Section  4129(a)  refers  to  the  2003  notice  as  a 
“final  rule.”  However,  the  2003  notice  did  not  issue 
a  “final  rule"  hut  did  establish  the  procedures  and 
standards  for  issuing  exemptions  for  drivers  with 
ITDM 
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action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  currently 
approved  information  collection 
activities.  Before  submitting  these 
information  collection  requirements 
(ICRs)  for  clearance  by  the  Office  of 
Management  and  Budget  (OMB),  FRA  is 
soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  March  11,  2013. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1200  New 
Jersey  Ave.  SE.,  Mail  Stop  25, 
Washington,  DC  20590,  or  Ms.  Kimberly 
Toone,  Office  of  Information 
Technology,  RAD-20,  Federal  Railroad 
Administration,  1200  New  Jersey  Ave. 
SE.,  Mail  Stop  35,  Washington,  DC 
20590.  Commenters  requesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addressed 
stamped  postcard  stating,  “Comments 

on  OMB  conirol  number  2130- _ .” 

Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6216  or  (202)  493-6497,  or  via  email  to 
Mr.  Brogan  at  Rober1.Brogon@dot.gov,  or 
to  Ms.  Toone  at 

KimberIy.Toone@dot.gov.  Please  refer  to 
the  assigned  OMB  control  number  in 
any  correspondence  submitted.  FRA 
will  .summarize  comments  received  in 
response  to  this  notice  in  a  subsequent 
notice  and  include  them  in  its 
information  collection  submission  to 
OMB  for  approval. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1200  New 
Jersey  Ave.  SE.,  Mail  Stop  25, 

Washington,  DC  20590  (telephone:  (202) 
493-6292)  or  Ms.  Kimberly  Toone, 

Office  of  Information  Technology,  RAD- 
20,  Federal  Railroad  Administration, 

1200  New  Jersey  Ave.  SE..  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6132).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  §2,  109  Stat. 
163  (1995)  (codified  as  revi.sed  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1),  1320.12(a).'Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility:  (ii) 
the  accuracy  of  FRA’s  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  as.sumptions  used  to 
determine  the  estimates:  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected:  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 

Reporting  Burden 


3506(c)(2)(A)(I)-(iv):  5  CFR 
1320.8(d)(l)(I)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  F'ederal  regulations.  In  summary, 

FRA  reasons  that  comments  received 
will  advance  three  objectives;  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  “user  friendly”  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
inform’ation  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  the 
currently  approved  ICRs  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Passenger  Equipment  Safety 
Standards. 

OMB  Control  Number:  2130-0544. 

Abstract:  The  information  gained 
from  daily  inspections  is  used  to  detect 
and  correct  equipment  problems  so  as  to 
prevent  collisions,  derailments,  and 
other  occurrences  involving  railroad 
passenger  equipment  that  cause  injury 
or  death  to  railroad  employees,  railroad 
passengers,  or  to  the  general  public;  and 
to  mitigate  the  consequences  of  any 
such  occurrences,  to  the  extent  that  they 
cannot  be  prevented.  The  information 
provided  promotes  passenger  train 
safety  by  ensuring  requirements  are  met 
for  railroad  equipment  design  and 
performance;  fire  safety;  emergency 
systems;  the  inspection,  testing,  and 
maintenance  of  passenger  equipment; 
and  other  provisions  for  the  safe 
operation  of  railroad  passenger 
equipment. 

Affected  Public:  Businesses. 

Respondent  Universe:  27  railroads. 

Frequency  of  Submission:  On 
occasion;  annually. 


CFR  Section 

Respondent  universe 

~1 

Total  annual  responses 

Average  time  per 
response 

Total  annual 
burden  hours 

229.47;  Emergency  Brake  Valve — Stenciling  Lo¬ 
comotives 

27  railroads  . 

30  stencillings  . 

1  minute  . 

1 

Stenciling;  DMU,  MU,  Cab  Control  Loco¬ 
motives. 

27  railroads  . 

5  stencillings  . 

1  minute  . 

.08 

238.7  Waivers  . 

27  railroads  . 

5  waivers  . 

2  hours  . 

10 

238.15:  Movement  of  Passenger  Equip,  w/power 
brake  defects.  Limitations  on  movement  found 
during  Class  I/I  A  Brake  Test 

27  railroads  . 

1 ,000  tags/cards  . 

3  minutes  . 

50 

Limitations  on  movement  of  passenger 
equip,  in  passenger  service  that  becomes 
defective  en  route  after  Class  l/IA  brake 
test. 

27  railroads  . 

288  tags/cards  . 

3  minutes  . 

i 

i 

14 

Conditional  Requirement:  Notifications  . 

27  railroads  . 

144  Notifications  . 

!  3  minutes  . 

7 
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Reporting  Burden— Continued 


CFR  Section 


238.17:  Movement  of  Passenger  Equip.  w/Other 
than  Power  Brake  Defects:  Defects  Developed 
En  Route 

Special  Requisites  For  Movement  of  Equip¬ 
ment  w/Safety  Appliance  Defects. 

Notifications  . 

238.21:  Special  Approval  Procedure:  Petitions 
For  Alternative  Std. 

Petitions  For  Alternative  Compl. 

238.21:  Petitions  For  Special  Approval  of  Pre- 
Revenue  Service  Acceptance  Plan 

Comments  . , . 

238.103:  Fire  Safety:  Fire  Safety  Analysis:  New 
Railroads — New  Equipment 
Existing  Equipment:  Fire  Safety  Analysis  .... 
Equipment  Transferred  to  New  Service:  Fire 
Safety  Analysis. 

238.107:  Inspection,  Testing,  and  Maintenance 
Plan:  Annual  Reviews 

238.109:  Training,  Qualification,  and  Designation 
Prog. — Training  Employees  Who  Perform  Me¬ 
chanical  Insp. 

Recordkeeping . 

238.111:  Pre-Revenue  Service  Acceptance 
Testing  Plan:  Equipment  Previously  Used  in 
Revenue  Service 

Equipment  Not  Previously  Used  in  Revenue 
Service. 

Subsequent  Orders  . 

238.213:  Comer  Posts — Plan  in  lieu  of  meeting 
requirements  of  section  (b)  of  this  provision 
238.229:  Welded  Safety  Appliances— List  identi¬ 
fying  each  piece  of  equipment  w/a  welded 
safety  bracket/support 

List  of  passenger  equipment  placed  into 
service  prior  to  Jan.  1 ,  2007,  with  a  weld¬ 
ed  safety  appliance. 

Tagging  defective  welded  safety  appliance 
Notification  to  crewmembers  of  movement 
of  defective  equipment. 

Written  safety  appliance  inspection  plan  to 
FRA. 

Training  of  RR  inspection  personnel . 

Remedial  action:  Record  . 

Petition  for  Special  Approval  of  Alternative 
Compliance  pursuant  to  section  238.21 . 
Record  of  inspection/repair  of  welded  safety 
appliance  brackets/supports. 

238.230;  Safety  Appliances:  New  Equipment — 
Inspection/Record  of  welded  safety  appliance 
brackets/supports 

Documentation  to  FRA  of  Other  welded 
safety  appliances  &  safety  appiiance 
brackets/supports. 

238.231 ;  RR  Procedure  to  secure  unattended  lo¬ 
comotive  required  to  have  a  hand  brake  or 
parking  brake  applied 

238.237:  Automated  Monitoring— Documentation 
for  setting  alerter  or  deadman  control 
Tagging  defective  alerter  or  deadman  con¬ 
trol  in  locomotive  cab. 

238.303:  Exterior  Calendar  Day  Inspection  of 
Equip. 

Defective  Dynamic  Brakes  on  MU  Loco¬ 
motive. 

Defective  Dynamic  Brakes  on  Conventional 
Locos. 

MU  equipment  with  inoperative/or  ineffective 
air  compressor:  documentation  of  train 
safety. 


Respondent  universe 


27  railroads 


27  railroads 

22  railroads 
27  railroads 

27  railroads 
27  railroads 


Public/RR  Industry 
2  New  Railroads  .. 


27  railroads 
27  railroads 


27  railroads 


7,500  employees;  1 00 
trainers. 


27  railroads  . 

27  railroads  . 

27  railroads 
27  railroads 

27  railroads 

27  railroads 
27  railroads 
27  railroads 

27  railroads 

27  railroads 

27  railroads 

27  railroads 


Total  annual  responses 


200  tags/cards 


76  tags/cards  .. 

38  notifications 
1  petition  . 


1  petition  ... 
10  petitions 


4  comments  . 

2  fire  safety  analyses 


27  railroads  . . 

9  equipment  manufac¬ 
turers. 

9  equipment  manufac¬ 
turers. 

9  equipment  manufac¬ 
turers. 

27  railroads  . . 


1  analysis  . 
3  analyses 

12  reviews 


2,500  employees 
trained/I  00  instruc¬ 
tors. 

2,500  records  . 

2  plans  . 


2  plans  .. 
2  plans  . 
10  plans 
27  lists  .. 


4  tags  . 

2  notifications 


27  plans 


54  tr.  Employees 

1  record . 

1 5  petitions . 


3,054  records 
100  records  ... 


1 5  documents 


27  procedures 


Average  time  per 
response 


3  minutes 


3  minutes 


30  seconds 
16  hours  .... 


120  hours 
40  hours  .. 


1  hour  . 

1 50  hours 

40  hours  .. 
20  hours  .. 


60  hours  ... 
1 .33  hours 


3  minutes 
16  hours  . 


192  hours  .. 
60  hours  .... 
40  hours  ... 
60  minutes 


27  lists .  60  minutes 


3  minutes 
1  minutes 

1 6  hours  . 

4  hours  ... 
2.25  hour 
4  hours  ... 


12  minutes 
6  minutes  . 


4  hours 


2  hours 


Total  annual 
burden  hours 


10 


.32 

16 

120 

400 

4 

300 

40 

60 

720 

3,458 


125 

32 


384 

120 

400 

27 

27 

20 

.0333 

432 

216 

2 

60 

611 

10 

60 

54 


27  railroads 
27  railroads 
27  railroads 
27  railroads 
27  railroads 
27  railroads 


3  documents 

25  tags  . 

25  notices . 

50  tags/cards 
50  tags/cards 

4  documents 


2  hours  ... 

3  minutes 

2  minutes 

3  minutes 
3  minutes 
2  hours  ... 


6 

1 

1 

3 

3 

8 
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Reporting  Burden — Continued 


! 

CFR  Section 

Respondent  universe 

Total  annual  responses  ; 

Average  time  per 
response 

Total  annual 
burden  hours 

Notice  to  train  crew  of  number  ot  units  with 
inoperative  or  ineffective  air  compressors. 

27  railroads  . 

100  notices .  ! 

3  minutes  . 

5 

Record  of  inoperative  or  ineffective  air  com- 

27  railroads  . 

100  records  . 

2  minutes  . 

3 

pressor. 

Record  of  each  exterior  calendar  day  me- 

27  railroads  . 

2,376,920  records  . 

1  minute  . 

435,769 

chanical  inspection. 

238.305;  Interior  Calendar  Day  Mechanical 

27  railroads  . 

540  tags  . 

1  minute  . 

9 

Insp.;  Tagging  Req. 

Inspection  and  Records . 

27  railroads  . 

1 ,968,980  inspect/ 
records. 

5  minutes  +  1  minute  ... 

196,898 

238.307:  Periodic  Mechanical  Inspection  of 

27  railroads  . 

2  notifications  . 

5  hours  . 

10 

Pass.  Cars:  Notification  of  Alternative  Intervals 

Non-Complying  Conditions . 

27  railroads  . 

200  notices . 

2  minutes  . 

7 

Inspections  and  Records  of  Insp. 

27  railroads  . 

19,284  inspections/ 
records. 

200  hours  +  2  minutes 

3,857,443 

Reliability  Assessments  Concerning  Alt.  In- 

27  railroads  . 

5  documents  . 

100  hours  . 

500 

spection  Interval. 

238.311;  Single  Car  Test:  Movement  to  Nest 

27  railroads  . 

50  tags  . 

3  minutes  . 

3 

Forward  Location 

238.313:  Class  1  Brake  Test — Records 

27  railroads  . 

15,600  records  . 

30  minutes  . 

7,800 

238  315:  Class  lA  Brake  Test 

27  railroads  . 

18,250  verbal  notices  ... 

5  seconds  . 

25 

Communication  Signal  Tests . 

22  railroads  . 

365,000  tests  . 

1 5  seconds . 

1,521 

238.317;  Class  II  Brake  Test:  Communication 

27  railroads  . 

365,000  tests  . 

1 5  seconds  . 

1,521 

Signal  System  Test 

238.321:  Out-of-service  credit 

27  railroads  . 

1 ,250  notations  . 

2  minutes  . 

42 

238.445:  Automated  Monitoring 

1  railroad  . 

1 0,000  aierts/alarms  .... 

1 0  seconds . 

28 

Self-Tests;  Notific  . 

1  railroad  . 

21,900  notifications  . 

i  20  seconds . 

122 

238.503/505:  FRA  approval  of  written  inspection. 

27  railroads  . 

1  program/plan . 

j  1 ,200  hours  . 

1,200 

testing,  and  maintenance  program  for  Tier  II 

! 

passenger  equipment  prior  to  implementation 

of  program  &  use  of  equipment  in  passenger 
operation 

! 

1 

Comments  on  program . . . 

Public/Interested  Rail 
Parties. 

3  comments  . 

1  3  hours  . 

I_ _ 

9 

Total  Responses:  5,151,727. 

Estiainated  Total  Annual  Burden: 
4,510,711  hours. 

Status:  Regular  Review. 

Title:  Designation  of  Qualified 
Persons. 

OMB  Control  Number:  2130-0511. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Affected  Public.  Busines.ses. 

Fonn(s):  N/A. 

Abstract:  The  collection  of 
information  is  used  to  prevent  the 
unsafe  movement  of  defective  freight 
cars.  Railroads  are  required  to  inspect 
freight  cars  for  compliance  and  to 
determine  restricjlions  on  the 
movements  of  defective  cars. 

Annual  Estimated  Burden:  40  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(h)(3)(vi).  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  .1501-3520. 


Issued  in  Washington,  DC.  on  January  3, 
2013. 

Rebecca  Pennington, 

Chief  Financial  Officer,  Federal  Railroad 
Administration. 

IFR  Doc.  2013-00221  Filed  1-8-13;  8:45  am| 

BILLING  CODE  4910-0»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  Number  FRA-2001-1021S] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
this  document  provides  the  public 
notice  that  by  a  document  dated 
November  1,  2012,  the  Finger  Lakes 
Railway  Corp.  (FGLK)  has  petitioned  the 
E'ederal  Railroad  Admini.stration  (FRA) 
to  .seek  an  extension  of  an  existing 
waiver  of  compliance  from  certain 
provisions  contained  at  49  CFR  Part 
223-Safety  Glazing  Standards- 
Locomotives,  Passenger  Gars  and 
Caboo.ses  for  six  cars.  The  car  numbers 
of  those  six  cars  are:  FGLK  7201,  FGLK 


7202,  FGLK  7601,  FGLK7602,  FGLK 
1642,  and  FGLK  1643. 

In  support  of  an  extension  of  the 
exi.sting  waiver,  tHft  FGLK  petition  states 
that  the  cars  subject  to  this  request  are 
in  all  aspects  still  operating  in  the  same 
service  environment  with  no  changes  to 
speed  or  line  segments.  FGLK  is 
following  the  conditions  stipulated  in 
the  exi.sting  waiver.  FGLK  states  that 
glass  replacement  continues  to  be  an 
extremely  high  cost  for  an  exi;ursion 
operation  and  would  jeopardize  any 
chance  of  profitability  for  such 
operation  for  quite  .some  time. 

Additionally,  the  frequency  of 
excursion  services  offered  by  FGLK  has 
decreased  by  nearly  75  percrent  in  the 
past  2  years  as  freight  movements  have 
taken  precedence.  This  would  further 
hamper  the  ahility  to  justify  any  costs 
associated  with  replacing  noncompliant 
w'indow'  glass  with  Part  223-compliant 
glazing.  Since  the  last  waiver  request 
was  granted  by  FRA,  FGLK  replaced  22 
pieces  of  noncompliant  gla.ss  in  2009  at 
a  cost  of  nearly  $9,000. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
petition,  is  available  for  review  online  at 
mvw.regulations.gov  and  in  person  at 
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the  U.S.  Department  of  Transportation’s 
(DOT)  Docket  Operations  Facility,  1200 
New  Jersey  Avenue  SE.,  Wl 2-140, 
Washington,  DC  20590.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  F'ridav, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  c;omment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  the.se 
proceedings  should  identify  the 
appropriate  docket  number  and  may  be 
submitted  by  any  of  the  following 
methods: 

•  Web  site:  http:// 

www.refnilalions.gov/.  Follow  the  online 
in.structions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  Docket  Operations  Facility. 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Wl 2-140, 
Washington,  DC  20590. 

•  Hand  Delivery':  1200  New  Jersey 
Avenue  SE.,  Room  W12-140, 
Washington,  D(i  205tt0,  between  9  a. in. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Communications  received  by 
February  25,  2013  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (of  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DO'I  ’s  complete  Privacy  Act 
Statement  in  the  F’ederal  Register 
published  on  April  11,  2000  (Volume 
05,  Number  70;  Pages  19477-78),  or 
online  at  http://wivw.dof.gov/ 
privacy. htinl. 

Issued  in  Washington,  LM!,  on  January  2. 
2013. 

Robert  C.  I.auby, 

Deputy  Associate  Administrator  for 
liegulalory  and  Legislative  Operations. 

|FR  Doc.  2(n;i-00222  Filed  1-8-13;  8:43  ainj 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-2002-11669] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
this  document  provides  the  public- 
notice  that  by  a  document  dated  March 
26,  2012,  the  Southern  Indiana  Railway 
(SIND)  of  Sellersburg,  IN,  has  petitioned 
the  Federal  Railroad  Admini,stration 
(FJ^A)  for  a  waiver  of  compliance  from 
c;ertain  provisions  of  the  Federal 
railroad  safety  regulations  contained  at 
49  Cf-’R  part  223  (Safety  Glazing 
Standards — Locomotives,  Passenger 
Cars  and  (Cabooses).  FRA  assigned  the 
petition  Docket  Number  FRA-2002- 
11669. 

SIND  has  petitioned  for  a  permanent 
waiver  of  compliance  for  two 
locomotives,  SIND  103  and  SIND  104, 
from  the  requirements  of  49  CFR 
223.1 1 — Requirements  for  existing 
locomotives,  which  requires  FRA  Type 
1  material  in  the  forward  and  rearward 
end-facing  glazing  locations  of  the 
locomotive  cab  windshields  as  well  as 
FRA  Type  II  material  in  all  side-facing 
windows  of  the  locomotive  cabs.  Each 
locomotive  is  a  Model  S-3,  built  by  the 
American  Locomotive  Company  in 
1950.  Both  locomotives  were  rebuilt  in 
1988.  SIND  states  that  it  operates  one 
train  per  day,  over  a  5-mile-long  single 
track  through  mostly  rural  or  lightly 
populated  areas,  to  interchange  with 
CSX  Transportation  and  the  Louisville 
and  Indiana  Railway  for  inboimds  and 
outbounds.  SIND  further  states  that  it 
has  never  had  any  employee  injuries 
caused  by  broken  locomotive  glass. 

SIND  describes  the  current  glazing  as 
single-pane  safety  plate  glass  in  good 
condition.  SIND  is  reque.sting  this  relief 
on  account  of  the  ab.sence  of  hi.story  of 
any  previous  glazing-related  acf:idents 
or  injuries. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
petition,  is  available  for  review  online  at 
www.regulations.gov  and  in  person  at 
the  U.S.  Department  of  Transportation’s 
(IXJI  )  Docket  (Operations  Facility,  1200 
New  Jersey  Avenue  SE.,  Wl 2-140, 
Washington,  DC  20590.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  f’riday, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  the.se  proceedings  since 
the  facts  do  not  appear  to  warrant  a 


hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  and  may  be 
submitted  by  any  of  the  following 
methods: 

•  Web  site:  http:// 

www.regulations.gov/ .  Follow  the  online 
instructions  for  submitting  comments. 

•  Fax;  202-493-^2251. 

•  Mail:  Docket  Operations  Facility. 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Wl 2-140, 
Washington,  DC  20590. 

•  Hand  Delivery:  1200  New  Jersey 
Avenue  SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

(Communications  received  by 
F’ebruary  25,  2013  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  tbe 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  a.s.sociation, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (Volume 
65,  Number  70;  Pages  19477-78),  or 
online  at  http://www.dot.gov/ 
privacy.html. 

Issued  in  Washington,  D(i.  on  January  2, 
2013 

Robert  C.  Lauby, 

Deputy  Associate  Administrator  for 
Hegulatory  and  Legislative  Operations. 

|FR  Doc.  3013-00224  F'iled  l-tt-13;  8:45  hiii) 
BILLING  CODE  491  (M)&-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-201 2-0091] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
this  document  provides  the  public 
notice  that  by  a  letter  dated  November 
15,  2012,  BNSF  Railway  (BNSF),  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  a  waiver  of 
compliance  from  certain  provisions  of 
the  Federal  railroad  safety  regulations 
contained  at  49  (T’R  part  232 — Brake 
System  Safety  .Standards  for  Freight  and 
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Other  Non-Fassenger  Train.s  and 
Equipment;  End-of-Train  Devices.  FRA 
assigned  the  petition  Docket  Number 
FKA-201 2-0091. 

BN.SF  seeks  relief  with  respect  to  the 
application  of  certain  provisions  of  49 
fTR  part  232.  Specifically,  HNSF  seeks 
relief  from  49  CFR  Sections 
232.20.‘j(c)(l) — Class  I  hrakt;  test-initial 
terminal  inspection  and  232.207(b)(1) — 
Class  lA  brake  tests — 1 ,000-miI(; 
inspection  for  trains  operating  in 
distributive  power  mode.  HNSF  requests 
to  extend  the  maximum  allowable  brake 
pipe  air  flow  from  the  present  rule  of  60 
cubic  feet  per  minute  (CFM)  to  90  t^FM 
for  distributed  power-equipped  trains 
under  specified  operating  conrlitions. 

Canadian  railroads  have  operated 
with  the  higher  air  flow  of  90  (IFM  on 
distributiid  power  trains  for  the  past  2 
years.  Recently,  BNSF  conducted 
demonstration  testing  in  Great  Falls, 

MT,  for  air  flows  between  60  and  90 
CFM;  a  summary  of  w'hich  has  been 
submitted  to  this  docket.  HNSF  states 
that  these  tests  confirmed  brake 
propagation  rates  comparable  to  the 
rates  achieved  by  Canadian  Pacific 
Railw’ay  and  Canadian  National  Railway 
in  their  experience  operating  high  C'.FM 
air  flow  trains.  Based  upon  the 
successful  outcome  of  its  test,  and  the 
operational  experience  of  the  Canadian 
railroads.  BNSF  petitions  FRA  to  permit 
operation  at  higher  air  flow  levels  for 
trains  operating  in  distributive  power 
mode  under  the  operating  conditions 
specified  in  its  petition. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
petition,  is  available  for  review  online  at 
wmv.regij/o/ions.gov' and  in  person  at 
the  U.S.  Department  of 'I  ransportation’s 
(DDT)  Docket  Operations  Facility,  1200 
New  Jersey  Avenue  .SE.,  W 12-1 40, 
Washington.  D(;  20.'>90.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  .“i  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify'  the 
appropriate  docket  number  and  may  be 
submitted  i)y  any  of  the  following 
methods: 


•  Web  site:  http:// 

www.regulations.gov/.  Follow  the  online 
instructions  for  submitting  comments. 

•  fVix.-2()2-49:i-22.‘>l. 

•  Mail:  Docket  Operations  Facility, 

U.S.  Department  of  Transportation,  12t)0 
New  Jersey  Avenue  SE,,  VV12-140, 
Washington,  DC  2()59(). 

•  Hand  Delivery':  1200  New  Jersey 
Avenue  .SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Communications  received  by 
February  25,  2013  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  crmsidered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  t;omplete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78),  or 
online  at  http://w\vw.dot.gov/ 
privacy. btinl. 

Issued  ill  Washington,  DC,  on  December 
17,  2012. 

Robert  C.  I.auby, 

Deputy  Associate  Administrator  for 
l{ogulatory  and  lA^gislative  Operations. 

IKK  Doc.  2013-0022.1  Filed  1-(1-13;  8:45  ain| 

BILLING  CODE  4910-0&-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[Docket  No.  AB  33  (Sub-No.  306X);  Docket 
No.  AB  1091X] 

Union  Pacific  Railroad  Company — 
Abandonment  and  Discontinuance 
Exemption — in  Cameron  County,  TX; 
Brownsville  and  Matamoras  Bridge 
Company — Abandonment  Exemption — 
in  Cameron  County,  TX 

On  December  20,  2012,  Union  Pacific 
Railroad  Company  (UP)  and 
Brownsville  and  Matamoras  Bridge 
(Company  (B&M)  (collectively. 
Petitioners)  jointlyfiled  with  the 
.Surface  Transportation  Board  a  petition 
under  49  U..S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  permit:  (1 )  UP  to  abandon  and 
discontinue  the  portion  of  HP’s 
Brownsville  Subdivision  from  milepost 
7.4  at  Olmito  Junction  to  milepost  0.22 
at  Brownsville.  Tex.  (UP’s  Brownsville 
.Subdivision);  and  (2)  B&M  to  abandon 
its  0.8  mile  line  from  its  connection  to 


UP’s  Brownsville  .Subdivision  near  UP 
milepost  0.41  to  the  international  border 
with  Mexico  located  near  the  center- 
point  of  B&M’s  bridge  at  Brown.sville 
(B&M  Bridge  Line),  a  total  distance  of 
7.98  miles  in  ('.ameron  County,  Tex. 
(collectively,  the  Line).  The  Line 
traverses  United  .States  Po.stal'Service 
Zip  (lode  78520  and  includes  no 
stations. 

In  addition  to  an  exemption  from  the 
|)rior  approval  requirements  of  49  U..S.C. 
10903,  Petitioners  seek  an  exemption 
from  49  U..S.C.  10904  (offer  of  financial 
assistance  procedures)  and  10905 
(|)uhlic  use  provisions).  In  support. 
Petitioners  state  that  no  shippers  are 
served  by  the  Line  and  that  there  is  an 
agreement  in  principle  that,  following 
abandonment,  UP’s  Brownsville 
.Subdivision  will  be  tran.sferred  to 
Cameron  County,  Tex.,  and/or  the  City 
of  Brownsville,  Tex.,  for  interim  trail 
use.  B&M  a.sserts  that  the  .08  mile  B&M 
Bridge  Line  is  unsuitable  for  both  public 
use  and  interim  trail  use.  B&M  .states 
that  the  B&M  Bridge  will  remain  under 
ownership  of  B&M.  and  the  B&M  Bridge 
may  play  some  future  role  in  the 
movement  of  motor  vehicle  traffic 
across  the  border  between  Mexico  and 
the  United  States.  These  requests  will  be 
addressed  in  the  final  decision. 

Petitioners  state  that  the  Line  does  not 
contain  Federally  granted  rights-of-way. 
Any  documentation  in  Petitioners’ 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

Fhe  interest  of  railroad  employees 
will  he  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  Railroad — 
Abandonment  Portion  Goshen  Branch 
Between  Firth  ir  Ammon,  In  Bingham  8- 
Bonneville  Counties,  Idaho,  360  l.fi.C. 

91  (1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U..S.CL  10502(b).  A  final 
decision  will  lie  issued  by  April  9.  2013. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1 152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OP'A  niii.st 
he  accompanied  by  a  SI, 600  filing  fee. 
.See  49  CFR  1002.2(f)(25). 

All  interested  persons  .should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  Line,  the 
Line  may  be  suitable  for  other  public 
use,  including  interim  trail  u.se.  Any 
request  for  a  public  u.se  condition  under 
49  CFR  1 152.28  or  for  trail  u.se/rail 
banking  under  49  (T-'R  1152.29  will  be 
due  no  later  than  January  29,  2013.  Each 
trail  use  request  must  be  accompanied 
by  a  $250  filing  fee.  See  49  CFR 
1002.2(f)(27). 
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All  fdings  in  response  to  this  notice 
must  refer  to  Docket  Nos.  AB  3.3  (Snl)- 
No.  306X)  and  AB  1()91X,  and  mu.st  be 
sent  to:  (1)  Surface  Transportation 
Board,  395  B  .Street  SW.,  Washington, 

DC  20423-0001;  and  (2)  Mack  H. 
.Shumate,  Jr.,  101  North  Wacker  Drive, 
#1920,  Chicago,  IL  60606.  Replies  to  the 
joint  petition  are  due  on  or  before 
January  29,  2013. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board’s  Office  of  Public 
Assistance,  Governmental  Affairs,  and 
Compliance  at  (202)  245-0238  or  refer 
to  the  full  abandonment  or 
discontinuance  regulations  at  49  CFR 
part  1152.  Que.stions  concerning 
environmental  issues  may  be  directed  to 
the  Board’s  Office  of  Environmental 
Analysis  (OEA)  at  (202)  245-0305. 
A.ssistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EI.S),  if 
necessary)  prepared  by  OEA  will  be 
.served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
comment  during  its  preparation.  Other 
interested  persons  may  contact  OEA  to 
obtain  a  copy  of  tbe  EA  (or  EIS).  EAs  in 
these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  bewithin  30  days 
of  its  service. 

This  action  will  not  significantly 
affect  cither  the  quality  of  the  human 
environment  or  tbe  conservation  of 
energy  resources. 

Decided:  january  3,  2013. 

By  the  Board,  Rachel  D.  Campbell, 

Director,  Office  of  Proceedings. 

Derrick  A.  Gardner, 

Clearance  Clerk. 

[FR  D<k:.  201;1-0024:1  Filed  a:45  am) 

BILLING  CODE  4915-<>1-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  FD  30186] 

Tongue  River  Railroad  Company, 

Inc. — Rail  Construction  and 
Operation — In  Custer,  Powder  River 
and  Rosebud  Counties,  MT 

agency:  Surface  I’ransportation  Board. 
ACTION:  Notice  of  Supplemental 
Application  for  Construction  and 
Operation  Authority  and  Board 
Acceptance. 


SUMMARY:  Tongue  River  Railroad 
Company,  Inc.  (TRRC)  seeks  a  Board 
licen.se  under  49  I  l.S.C.  10901  to 
construct  and  operate  a  rail  line  in 
southeast  Montana.  The  purpose  of  the 
propo.sed  line  is  to  transport  low  sulfur 
sub-bituminous  coal  from  mine  sites  in 
the  Otter  Oeek  and  Ashland,  Mont., 
area.  TRRC  had  filed  a  revised 
application  for  its  construction 
authority  on  October  16,  2012,  but 
modified  the  project  in  a  December  1 7, 
2012  supplemental  application  that 
supersedes  the  October  16  revised 
application.  As  di.scussed  in  the 
supplemental  application,  TRRC’s 
preferred  routing  for  the  proposed  line 
would  be  the  Colstrip  Alignment 
between  Colstrip,  Mont.,  and  Ashland/ 
Otter  Creek,  Mont.,  the  southern  portion 
of  which  was  approved  previously  by 
tbe  Interstate  Commerce  Commission 
(ICC). 

The  Board  here  gives  notice  that  it  is 
accepting  the  supplemental  application. 
The  Board  has  already  established  a 
service  list  for  this  proceeding  in  a 
notice  served  on  .September  20,  2012, 
and  a  procedural  .schedule  for  filings  on 
the  transportation  merits  in  a  decision 
served  on  November  1,  2012.  Under  that 
schedule,  filings  concerning  whether 
the  supplemental  application  meets  the 
f;riteria  of  49  U.S.C.  10901  are  due  by 
March  1,  2013,  and  any  reply  comment 
from  TRRC  is  due  by  April  15,  2013.  As 
indicated  below,  any  entity  that  is  not 
currently  on  the  .service  list  that  submits 
a  filing  by  March  1  W'ill  be  added  to  the 
service  list. 

OATES:  This  notice  is  effective  on 
January  13,  2013.  Pleadings  must  be 
filed  in  accordance  with  the  procedural 
schethile  that  the  Board  has  established 
in  this  case.  All  filings  mu.st  be  served 
concurrently  on  all  parties  of  record  and 
must  be  accompanied  by  a  certificate  of 
service. 

ADDRESSES:  Any  filing  submitted  in  this 
proceeding  must  be  submitted  either  via 
the  Board’s  e-filing  format  or  in  the 
traditional  paper  format.  Any  person 
using  e-filing  should  attach  a  document 
and  otherwi.se  comply  with  the 
instructions  found  on  the  Board’s  Web 
site  at  “www.stb.dot.gov'’  at  the  “E- 
FILING”  link.  Any  person  submitting  a 
filing  in  the  traditional  paper  format 
should  send  an  original  and  10  paper 
copies  of  the  filing  (and  al.so  an 
electronic  version)  to:  Surface 
Transportation  Board,  395  E  Street  SW., 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  filing  in  this 
proceeding  mu.st  be  sent  (and  may  be 
.sent  by  email  only  if  .service  by  email  is 
acceptable  to  the  recipient)  to  each  of 
the  following:  (1)  David  H.  Coburn, 


Steptoe  &  Johnson  LLP,  1330 
Connecticut  Ave.  NW.,  Washington,  DC 
20036;  and  (2)  any  other  person 
designated  as  a  party  of  record  on  this 
proceeding’s  service  list. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  A.  Lerner,  (202)  245-0390. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at:  1- 
800-877-8339]. 

SUPPLEMENTARY  INFORMATION:  In  1986, 
the  ICC  authorized  'TRRC  to  construct  an 
approximately  89-mile  rail  line  between 
Miles  Caty.  Mont.,  and  Ashland  and 
Otter  Creek,  Mont.,  in  a  proceeding 
known  as  Tongue  River  I.'^  In  1996,  the 
Board  authorized  TRRC  to  build  a 
contiguous  41-miIe  line  from  Ashland  to 
Decker,  Mont.,  in  Tongue  River  11.^  In 
2007,  the  Board  authorized  TRRC  to 
build  and  operate  the  Western 
Alignment,  a  17.3-mile  alternative  route 
for  a  portion  of  the  route  already 
approved  in  Tongue  River  II,  in  a 
proceeding  known  as  Tongue  River  III.  * 

Petitions  for  review  of  Tongue  River  II 
and  Tongue  River  III  were  filed  in  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and,  in  2011,  the  court 
affirmed  in  part,  and  reversed  and 
remanded  in  part,  those  decisions  for 
additional  Board  review.  N.  Plains  Res. 
Council  V.  STR,  668  F.3d  1067  (9th  Cir. 
2011).  The  court’s  decision  implicitly 
required  the  Board  to  revisit  the 
environmental  analysis  for  Tongue  River 
I  (as  well  as  Tongue  River  II  and  Tongue 
River  III),  because  the  agency  had 
conducted  a  cumulative  impacts 
analysis  for  the  entire  line  in  Tongue 
River  III,  and  not  just  the  portion  of  the 
line  at  i.s.sue  in  Tongue  River  III,  and  had 
made  the  resulting  mitigation 
conditions  applicable  to  tbe  entire  line 
in  its  Tongue  River  III  decision.  On 
April  19,  2012,  TRRC  informed  the 
Board  that  it  no  longer  intended  to  build 
the  Tongue  River  II  and  Tongue  River  III 
portions  of  the  railroad. 

In  a  decision  served  on  June  18,  2012, 
the  Board  di.smi.ssed  Tongue  River  II  and 
Tongue  River  III  and  reopened  Tongue 


’  Tongue  Hiver  li.H. — Hail  Constr.  and 
(Iperalion—ln  Custer.  Powder  Hiver  and  Hosebua 
Cntys..  Mont.  (Tongue  Hiver  I).  FD  :i018fi  (ICC 
sorved  Sept.  4.  las.S),  modified  (ICC  .served  May  9. 
198H).  pet.  for  judicial  review  dismisseil.  N.  Plains 
lies.  Council  v.  ICC.  81 7  F.2d  7,58  (9lh  Cir.).  cert, 
denied,  484  II.S.  978  (1987). 

^  Tongue  Hiver  H.H. — Hail  Constr.  and 
Operation — Ashland  to  Decker.  Mont.,  1  S.T.B.  809 
(1998),  pet.  for  reconsid  denied  (STB  served  Dec. 
31,  1998), 

'  Tongue  Hiver  H.H. — Hail  Constr.  and 
Operation — Western  Alignment.  FD  30188  (.Sub-No. 
3)  (.STB  served  Oct.  9.  2007).  pet.  for  reconsid. 
denied  (.STB  served  March  13,  2008). 
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Fiver  I*  As  explained  in  more  detail  in 
that  decision,  the  Board  required  TRRC 
to  file  a  revised  application  that  would 
present  the  its  current  plans  to  build  a 
rail  line  betw'een  Miles  City  and 
Ashland.  In  addition,  the  Board 
announced  that  it  would  conduct  a  new 
environmental  review,  rather  than  a 
supplemental  environmental  review 
based  on  the  three  prior  environmental 
reviews  conducted  in  Tongue  Fiver  I, 
Tongue  Fiver  U,  and  Tongue  Fiver  IF. 

In  its  revised  application  filed  on 
October  16,  2012,  TRR('  proposed  to  go 
forw'ard  with  the  Tongue  Fiver  I  project, 
although  in  modified  form.^’  After 
reviewing  the  submission,  the  Board,  in 
a  decision  served  on  November  1,  2012, 
clarified  that  the  Board’s  review  in  this 
proc:eeding  would  include  not  only  the 
new  environmental  review  of  the  entire 
construction  project,  hut  also  an 
examination  of  the  transportation  merits 
supporting  the  entire  Tongue  Fiver  I 
line.**  The  November  1  decision  ajso 
directed  TRRC  to  supplement  the 
revi.sed  application  to  provide  a 
sufficient  record  for  the  Board’s  review, 
including  additional  evidence  and 
argument  in  support  of  the 
transportation  merits.  Finally,  the 
decision  established  a  new  procedural 
schedule  for  filings  on  the 
transportation  merits  appropriate  for 
this  proceeding  and  required  that  TRRC 
publish  notices  consistent  with  that 
decision. 

On  December  17,  2012,  TRRC  filed  a 
supplemental  application  intended  to 
supersede  the  (ictober  16  filing.  TRRC 
explained  that,  in  its  October  16 
application,  it  had  proposed  the 
construction  of  a  line  between  Miles 
City,  Mont.,  and  Ashland/Otter  Creek, 
Mont.,  following  a  line  similar  to  that 
approved  by  the  ICC  in  1986.  However, 
TRRC  now  propo.ses  a  different  routing, 
known  as  the  Colstrip  Alignment,  as  its 
preferred  alignment.^ 

According  to  TRRC,  it  would 
con.struct  the  line,  and  the  line  would  be 
operated  solely  by  BNSF  Railway 


^  .See  Totigup  Hivpr  /t./t. — flail  (Awstr.  and 
Ofwration — In  Cuslnr,  Powder  River  and  Rosebud 
Cntys.,  Mont.,  FD  et  al..  slip  op.  Ht  2  (.STB 

servod  luno  1H.  2012). 

'  AlthiiuKli  Iho  decision  granting  Tonyue  River  I 
BUthori/.ed  llie  construction  of  an  HU-milt;  line, 
TRRt;  de.scrilwd  the  line  in  its  October  1F>  filing  as 
h<!ii\g  approximately  KS  miles  in  length,  ha.sed  on 
refinements  that  would  straighten  and  shorten  the 
alignment. 

•■The  Bemrd’s  review  <if  construction  applications 
is  governed  by  40  II..S.C;.  10001 .  its  regulations  at 
40  CFR  1 150.1-1150.10.  and  the  requirements  of 
the  National  Environmental  Policy  Ai;t  ol  1060,  42 
U..S.C.  4.421— 4370f  (and  related  environmental 
laws). 

^The  KX;  had  examined  a  variation  on  the 
(iolstrip  Alignment  as  a  potential  route  in  Tongue 
River  I 


Company  (BNSF),  which  owns  a  one- 
third  intere.st  in  TRRC’s  parent 
company.  Tongue  River  Holding 
Company,  LLC.  TRRC  states  that,  if 
selected  as  the  preferred  route,  the  42- 
mile  CoLstrip  Alignment  would  provide 
rail  transportation  for  low  sulfur,  sub- 
bituminous  coal  from  propo.sed  mines 
in  Rosebud  and  Powder  River  (bounties, 
Mont.,  to  an  exi.sting  BNSF  line,  and 
consequently  to  the  rest  of  the  national 
rail  network.  Specifically,  the  line 
would  connect  at  the  north  end  with  an 
exi.sting  and  lightly  used  BNSF  line 
known  as  the  Colstrip  Subdivision, 
which  currently  connects  with  the 
Forsyth  Subdivision  at  Nichols  Wye,  a 
point  approximately  6  miles  west  of 
Forsyth  and  approximately  .“iO  miles 
west  of  Miles  City.  At  its  soutluirn  end. 
the  Colstrip  Alignment  would  have  the 
same  two  termini  south  of  Ashland  as 
those  proposed  h}’  TRR('  in  its  October 
16  filing.  Terminus  Point  1  would, 
therefore,  he  at  the  previously  propo.sed 
Montco  Mine  location,  and  Terminus 
Point  2  would  lie  along  the  Otter  (Teek 
drainage.  TRRC  claims  that  the  Colstrip 
Alignment  offers  the  shortest,  most  cost 
effective,  and  least  environmentally 
impactful  routing  for  the  propo.sed  line. 

Comments  on  the  transportation 
aspects  of  TRRtrs  supplemental 
application  may  be  filed  on  or  before 
March  1,  2013.  Interested  persons  need 
not  boon  the  service  li.st  to  file 
comments  on  TRRC’s  supplemental 
application,  but  they  niu.st  serve  a  copy 
of  their  filing  on  TRRC;  and  those  on  the 
.ser\'ice  list.  At  that  point,  the 
commenting  party  will  be  added  to  the 
service  list.  TRRC  may  file  a  reply  to  the 
comments  on  or  before  April  1.1,  2013. 

The  Board’s  environmental  review  for 
this  rail  construction  project  is 
proceeding  separately  from  our  review 
of  its  transportation  merits.  Because  the 
construction  and  operation  of  this 
project  has  the  potential  to  result  in 
significant  environmental  impacts,  the 
Board’s  Office  of  Environmental 
Analysis  (OEA)  has  determined  that  the 
preparation  of  an  Environmental  Impact 
Statement  (ELS)  is  appropriate.  OEA 
i.ssued  a  notice  to  stakeholders  and  the 
public  on  October  22,  2012,  announcing 
its  intent  to  prepare  the  EIS  and 
requesting  comments  on  a  draft  scope  of 
study.  In  November,  OEA  held  scoping 
meetings  in  the  project  area  to  assist  in 
defining  the  range  of  i.ssues  and 
alternatives  to  be  considered  in  the  E1.S. 
Comments  on  the  scope  of  the  EIS  mu.st 
he  .submitted  to  OEA  by  january  11, 
2013.  Suh.sequently,  OEA  will  i.ssue  a 
final  scope  of  .study  for  the  EIS. 
Following  the  completion  of  .scoping, 
OEA  will  prepare  and  issue  a  Draft  EIS 
for  public  review  and  comment.  The 


comments  received  will  be  addressed  in 
a  Final  EIS.  The  Draft  and  Final  EISs 
(including  the  public  comments)  will 
serve  as  the  basis  for  OEA’s 
recommendations  to  the  Board 
regarding  whether,  from  an 
environmental  perspective,  TRRC’s 
supplemental  application  .should.be 
granted,  granted  with  environmental 
conditions,  or  denied. 

The  Board’s  decision  on  TRRC’s 
supplemental  application  then  will  take 
into  consideration  both  the 
transportation  merits  and  the 
environmental  impacts  of  con.structing 
and  operating  the  proposed  line. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW. stb.dot.gov. 

Dniiided:  (anuary  4,  2013. 

8y  llu)  Board,  Chairman  Elliott,  Vino 
(diairman  negemaii,  and  Conimissionor 
Mnlvey. 
loffrey  Her/ig, 

Cleanmcv  Clerk. 

|FR  Doc.  2013-00242  Filed  1-8-13;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Proposed  Collection;  Comment 
Request 

action;  Notii;e  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  r;omment  on  a  currently 
approved  information  collection  that  is 
due  for  extension  approval  by  the  Office 
of  Management  and  Budget.  The 
Terrorism  Risk  Insurance  Program 
Office  w'ithin  the  Department  of  the 
Treasury  is  .soliciting  comments 
concerning  the  Record  Keeping 
Requirements  .set  forth  in  31  CFR  part 
50.8. 

DATES:  Written  comments  must  he 
received  on  or  before  March  11,  2013. 
ADDRESSES:  Submit  comments  by  email 
to  triaconunents@do.treas.gov  or  by 
mail  (if  hard  copy,  preferably  an  original 
ami  two  copies)  to:  Terrorism  Risk 
Insurance  Program,  Public  Comment 
Record,  Suite  2100,  Department  of  the 
'I’reasury,  1425  New  York  Ave.  NW., 
Washington,  DC  20220.  Becau.se  paper 
mail  in  the  Washington  DC  area  may  be 
subject  to  delay,  it  is  recommended  that 
comments  be  sul«nitted  electronically. 
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All  comments  should  be  captioned  with 
“PRA  Comment.s — Recoupment 
Procedures  of  the  Terrorism  Risk 
Insurance  Act  (TRIA)”.  Please  include 
your  name,  affiliation,  address,  email 
address  and  telephone  number  in  your 
comment.  Comments  will  be  available 
for  public  inspection  by  appointment 
only  at  the  Reading  Room  of  the 
I'reasury  Library.  To  makes 
appointments,  call  (202)  022-0990  (not 
a  toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to:  Terrorism  Risk 
Insurance  Program  Office  at  (202)  022- 
0770  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1 505-0190. 

Title:  Terrorism  Risk  Insurance 
Program-(]onflict  of  Interest  Rebuttal 
Procedures  of  the  Terrorism  Risk 
Insurance  Act. 

Abstract:  Sections  10.3  (a)  and  104  of 
the  Terrorism  Ri.sk  Insurance  Act  of 
2002  (Pub.  L.  107-297)  (as  extended  by 
the  Terrorism  Risk  Insurance  Extension 
Act  of  2005  (Pub.L.  109-144)  and  the 
Terrorism  Risk  Insurance  Program 
Reauthorization  Act  of  2007  (Pub.L. 
110-160)  authorize  the  Department  of 
the  Treasury  to  administer  and 
implement  the  Terrorism  Risk  Insurance 
Program  established  by  the  Act.  Section 
102  (2)  of  the  Terrorism  Risk  Insurance 
Act  of  2002  defines  an  “affiliate”  with 
respect  to  an  insurer  as  “*  *  *  any 
entity  that  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
insurer”.  Section  102  (3)  of  the  Act 
defines  “Control”.  Section  102(6) 
defines  “insurer”  to  include  “  *  *  * 
any  affiliate  thereof’.  Taken  together 
these  definitions  comprise  one  element 
in  calculating  costs  and  payments  to  the 
insurer  under  the  Program.  As  such, 
there  could  be  questions  as  to  whether 
an  affiliate  relation  exists  between 
specific  insurers.  Tbe  referenced 
Regulation  sets  forth  information  which, 
if  provided  by  an  insurer  on  its 
initiative,  could  rebut  presumptions 
that,  if  not  refuted,  would  lead  to  a 
determination  that  an  affiliate 
relationship  exists.  This  clearance 
action  is  for  the  data  submission 
specified  in  31  CFR  50.8. 

Type  of  Review:  Extension  of  a 
currently  approved  data  collection. 

Affected  Public:  Business/Financial 
Institutions. 

Estimated  Number  of  Respondents:  1 0 

Estimated  Average  Time  per 
Respondent:  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  400  hours. 

Request  for  Comments:  An  agency 
may  not  conduct  or  sponsor,  and  a 


person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number.  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collections:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capityl 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Jeffrey  S.  Bragg, 

Director,  Terrorism  Risk  Insurance  Program. 
(KR  Doc.  2(H3-002:j4  Filed  8:45  am] 

BILLING  CODE  4810-2S-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Unblocking  of  One  Individual  and  One 
Entity  Blocked  Pursuant  to  Executive 
Order  13315  of  August  28,  2003 

AGENCY:  Office  of  Foreign  Assets 
(jontrol,  'Treasury. 
action:  Notice. 

SUMMARY:  'The  'Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OF AC”)  is  removing  the  names  of  1 
individual  and  1  entity  whose  property 
and  interests  in  property  were  blocked 
pursuant  to  Executive  Order  13315  of 
August  28,  2003,  “Blocking  Property  of 
the  Former  IraqiJ^egime,  Its  Senior 
Officials  and  Their  Family  Members, 
and  Taking  Certain  Other  Actions”  from 
the  list  of  Specially  Designated 
Nationals  and  Blocked  Persons  (“SDN 
List”). 

OATES:  'The  remtJval  of  the  individual 
and  entity  from  the  SDN  List  is  effective 
as  of  January  3,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreacb&  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMTARY  IMFORMATION: 


Eiiectronic  and  Facsimile  Availability 

'This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
[www.trens.gov/ofac)  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  tel.:  202/622-0077. 

Background 

On  August  28,  2003,  the  President 
i.ssued  Executiv'e  Order  13315  (the 
“Order”)  pursuant  to  the  International 
Emergency  Economic  Powers  Act,  50 
LI..S.C.  1701  et  seq.,  the  National 
Emergencies  Act,  50  LI.S.C.  1601  et  seq., 
.section  5  of  the  United  Nations 
Participation  Act,  as  amended,  22  U.S.C. 
287c,  .section  301  of  title  3,  United 
.States  Code,  and  in  view  of  United 
Nations  Security  Council  Resolution 
1483  of  May  22,  2003.  In  the  Order,  the 
President  expanded  the  scope  of  the 
national  emergency  declared  in 
Executive  Order  13303  of  May  22,  2003, 
to  address  the  unusual  and 
extraordinary  threat  to  the  national 
security  and  foreign  policy  of  the  United 
States  po.sed  by  obstacles  to  the  orderly 
reconstruction  of  Iraq,  the  restoration 
and  maintenance  of  peace  and  .security 
in  that  country,  and  the  development  of 
political,  administrative,  and  economic 
institutions  in  Iraq.  The  Order  blocks 
the  property  and  interests  in  property 
of,  inter  alia,  persons  listed  on  the 
Annex  to  the  Order. 

On  July  30,  2004,  the  President  issued 
Executive  Order  13350,  which,  inter 
alia,  replaced  the  Annex  to  Executive 
Order  13315  with  a  new  Annex  that 
included  the  names  of  individuals  and 
entities,  including  individuals  and 
entities  that  had  previously  been 
designated  under  Executive  Order 
12722  and  related  authorities. 

The  Department  of  the  Treasury’s 
Office  of  Foreign  Assets  Control  bas 
determined  that  the  following 
individual  and  entity  should  be 
removed  from  the  SDN  List: 

Individual 

1.  SPECKMAN,  Jeanine,  United 
Kingdom  (individual)  |lRAQ2l. 

Entity 

1.  EUROMAC  EUROPEAN 
MANUFACTURER  CENTER  SRL,  Via. 
Ampere  5,  Monza  20052,  Italy  [IRAQ2j. 

The  removal  of  the  individual’s  and 
entity’s  names  from  the  SDN  List  is 
effective  as  of  January  3,  2013.  All 
property  and  interests  in  property  of  the 
individual  and  entity  that  are  in  or 
hereafter  come  within  the  United  States 
or  the  possession  or  control  of  United 
States  persons  are  now  unblocked. 
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Dated;  )anuary  3,  2013. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 
IFR  Dor.  2013-00236  Filed  1-6-13;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  18 

[Docket  No.  FWS-R7-ES-201 2-0043; 

FF07C  AMMOO-FXFR1 33707PB000] 

RIN  1018-AY67 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

agency:  F’ish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  availability  of 
draft  environmental  as.sessment;  request 
for  comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  and  its 
implementing  regulations,  v\'e,  the  U.S. 
Fish  and  Wildlife  Service  (Service  or 
we),  propose  regulations  that  authorize 
the  nonlethal,  incidental,  unintentional 
take  of  small  numbers  of  Pacific 
walruses  [Odolwnus  rosmaws 
divergens)  and  [)olar  bears  (t/r.s'(i,s 
maritimus)  during  oil  and  gas  industry 
(Industry)  exploration  activities  in  the 
Chukchi  Sea  and  adjacent  western  coast 
of  Alaska.  If  adopted  as  proposed,  this 
rule  would  be  effective  for  years  from 
the  date  of  issuance  of  the  final  rule. 

We  propose  a  finding  that  the  total 
expected  takings  of  Pacific  walruses 
(walruses)  and  polar  bears  during 
Industry  exploration  activities  will 
impact  small  numbers  of  animals,  will 
have  a  negligible  impact  on  the.se 
species,  and  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  use  by  Alaska  Natives.  The 
proposed  regulations  include; 
Permissible  methods  of  nonlethal 
taking;  measures  to  ensure  that  Industry 
activities  will  have  the  least  practicable 
adverse  impact  on  the  sper:ies  and  their 
habitat,  and  on  the  availability  of  the.se 
species  for  subsistence  icses;  and 
requirements  for  monitoring  and 
reporting  of  any  incidental  takings 
which  may  occur,  to  the  Service.  If  this 
rule  is  made  final,  the  Service  will  issue 
Letters  of  Authorization  (LOAs),  upon 
request,  for  activities  proposed  to  be 
conducted  in  accordance  with  the 
regulations. 

DATES:  We  will  consider  comments  we 
receive  on  or  before  February  8,  2013. 

ADDRESSES: 

Document  Availability:  You  can  view 
this  proposed  rule  and  the  associated 
draft  environmental  as.sessment  (FIA)  on 
http://www.regulations.gov  under 
Docket  No.  FW.S-R7-ES-201 2-0043. 


Written  Comments:  You  mav  submit 
comments  on  the  proposed  rule  and 
associated  draft  EA  by  one  of  the 
following  methods: 

•  U.S.  mail  or  hand-delivery:  Public: 
Comments  Prot:essing,  Attn;  Docket  No. 
FWS-R7-ES-201 2-0043,  Division  of 
Policy  and  Directives  Management,  U.S. 
Fish  and  Wildlife  Service.  4401  N. 

Fairfax  Drive,  MS  2042-PDM, 

Arlington.  VA  22203. 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gnv.  Follow  the 
instructions  for  submitting  comments  to 
Docket  No.  FWS-R7-ES-201 2-0043. 

Please  indicate  to  which  document, 
the  propo.sed  rule  or  the  draft  EA,  your 
comments  apply.  We  will  post  all 
comments  on  http:// 
www.regulations.gov.  This  generally 
means  that  we  will  post  any  personal 
information  you  provide  us  (see  the 
Public  Comments  .section  below  for 
more  information). 

FOR  FURTHER  INFORMATION  CONTACT: 

Oaig  Pefham,  Marine  Mammals 
Management  Offic.e,  U.S.  F  ish  and 
Wildlife  .Service,  Region  7,  1011  East 
Tudor  Road,  Anchorage,  AK  99503; 
telephone  907-786-3800.  Persons  who 
use  a  telec:ommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (F'lR.S)  at  1- 
800-877-8339,  24  hours  a  day,  7  days 
a  week. 

SUPPLEMENTARY  INFORMATION: 

Flxecutive  Summary 

Why  IVe  Need  To  Publish  a  Proposed 
Rule 

Incidental  take  regulations  (ITRs), 
under  .section  101(a)(5)(A)  of  the 
MMPA,  allow  for  incidental,  but  not 
intentional,  take  of  small  numbers  of 
marine  mammals  that  may  occur  during 
the  conduct  of  otherwise  lawful 
activities  within  a  specific  geographical 
region.  Prior  to  i.ssuing  ITRs,  if 
requested  to  do  so  by  the  public,  the 
.Sendee  mu.st  first  determine  that  the 
total  of  such  taking  during  each  5-year 
(or  le.ss)  period  concerned  will  have  a 
negligible  impact  on  marine  mammals 
and  will  not  have  an  immitigable 
adverse  impact  on  tbe  availability  of 
marine  mammals  for  taking  for 
subsistence  u.ses  by  Alaska  Natives.  The 
.Service  has  considered  a  request  from 
the  oil  and  gas  indu.stry  to  i.ssue  ITRs  in 
the  Uhukchi  Sea  for  a  5-year  period  to 
allow  for  the  nonlethal,  incidental 
taking  of  polar  boars  or  walruses  during 
their  open  water  oil  and  gas  exploration 
activities.  The  .Service  is  proposing 
issuance  of  ITRs  based  on  our 
considerations  of  potential  impacts  to 
polar  bears  and  Pacific  walrus  as  well  as 


potential  impacts  to  subsistence  use  of 
polar  bears  and  Pacific  walruses. 

What  is  the  effect  of  this  proposed  rule? 

The  ITRs  provide  a  mechanism  for  the 
.Service  to  work  with  Industry  to 
minimize  the  effects  of  Industry  activity 
on  marine  mammals  through 
appropriate  mitigation  and  monitoring 
measures,  which  provide  important 
information  on  marine  mammal 
di.stribution,  behavior,  movements,  and 
interactions  with  Industry. 

The  Basis  for  Our  Action 

Based  upon  our  review  of  the  nature, 
scope,  and  timing  of  the  proposed  oil 
and  gas  exploration  activities  and 
mitigation  measures,  and  in 
consideration  of  the  be.st  available 
scientific  information,  it  is  our 
determination  that  the  proposed 
activities  will  have  a  negligible  impact 
on  walruses  and  on  polar  bears  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  marine  mammals 
for  taking  for  subsistence  uses  by  Alaska 
Natives. 

Public  (Comments 

Wo  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  po.ssible. 
Therefore,  we  request  comments  or 
suggestions  on  this  propo.sed  rule. 

You  may  submit  your  comments  and 
materials  concerning  this  proposed  rule 
by  one  of  the  methods  listed  in  the 
ADDRESSES  section.  Wo  will  not 
consider  comments  sent  by  email  or  fax, 
or  to  an  address  not  li.sted  in  the 
ADDRESSES  section. 

If  you  submit  a  comment  via  http:// 
ix’ww. regulations.gov,  your  entire 
comment — including  any  personal 
identifying  information — will  be  posted 
on  the  Web  site.  If  you  submit  a 
hardcopy  comment  that  includes 
personal  identifying  information,  you 
may  request  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 
We  will  post  all  hardcopy  comments  on 
http://www.regulations.gov. 

Comments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
used  in  preparing  this  proposed  rule, 
will  be  available  for  public  inspection 
on  http://www.regulations.gov,  or  by 
appointment,  during  normal  business 
hours,  at  the  U..S.  F’ish  and  Wildlife 
Service,  Marine  Mammals  Management 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Prolection  Act  (MMPA)  (16 
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11.5. C.  1371(a)(.'»)(A))  gives  the  .Secretary 
of  the  Interior  (Secretary),  tlirough  the 
Director  of  the  Service,  the  authority  to 
allovy  tiu!  incidental,  but  not  intentional, 
taking  of  small  numbers  of  marine 
mammals,  in  response  to  requests  by 

11. 5.  citizens  |as  defined  in  50  CFR 
18.27(c)|  engaged  in  a  specified  activity 
(other  than  commercial  fisliing)  in  a 
specified  geograpliic  region.  According 
to  the  MMPA,  the  .Service  shall  allow 
this  incidental  taking  if  (1)  we  make  a 
finding  that  the  total  of  such  taking  for 
the  5-year  timeframe  of  the  regulations 
will  have  no  more  than  a  negligible 
impact  on  these  species  and  will  not 
have  an  unmitigahle  adverse  impact  on 
the  availability  of  these  species  for 
taking  for  subsistence  u.se  by  Alaska 
Natives,  and  (2)  we  issue  regulations 
that  set  forth  (i)  permissible  methods  of 
taking,  (ii)  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  anil  their  habitat  and  on  the 
availability  of  the  species  for 
suhsi.stence  uses,  .and  (iii)  requirerrtents 
for  monitoring  and  reporting.  If  we  issue 
regulations  allowing  such  incidental 
taking,  we  can  issue  Letters  of 
Authorization  (L(  )As)  to  conduct 
activities  under  the  iirovisions  of  these 
regulations  when  requested  by  citizens 
of  the  United  .States. 

The  term  “take,”  as  defined  by  the 
MMI’A,  means  to  harass,  hunt,  capture, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  any  marine  mammal. 
Harassment,  as  defined  by  the  MMPA, 
for  activities  other  than  military 
readiness  activities  or  scientific  research 
conducted  by  or  on  behalf  of  the  Federal 
(Government,  means  "any  act  of  pursuit, 
torment,  or  annoyance  which  (i)  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild”  |the 
MMPA  calls  this  Level  A  harassment) 

“or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal 
stock  in  the  wild  by  i:ausing  disruption 
of  bfdiavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or 
sheltering”  [the  MMPA  calls  this  Level 
B  harassment]  (Hi  U.S.Ci.  1362). 

The  terms  “negligible  impact”  and 
“immitigable  adverse  impact"  are 
defined  at  50  UFR  18.27  (i.e.,  regulations 
governing  small  lakes  of  marine 
mammals  incidental  to  specified 
activities)  as  follows.  “Negligible 
impact”  is  “an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
“Unmitigahle  adverse  impact”  means 
“an  impact  resulting  from  the  specified 
activity:  (1)  That  is  likely  to  reduce  the 


availability  of  the  species  to  a  level 
insufficient  for  a  harvest  to  meet 
subsistence  needs  by  (i)  causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas,  (ii)  directly  displacing 
subsistence  users,  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  av’ailability  of  marine  mammals  to 
allow'  subsistence  needs  to  be  met.”  The 
term  "small  numbers”  is  also  defined  in 
the  regulations,  but  we  do  not  rely  on 
that  definition  here  as  it  conflates  the 
“small  numbers”  and  “negligible 
impact”  requirements,  which  we 
recognize  as  two  separate  and  distinct 
requirements  for  promulgating  ITRs 
under  the  MMPA.  Instead,  in  our  small 
numbers  determination,  we  evaluate 
whether  small  numbers  of  marine 
mammals  are  relative  to  the  overall 
population. 

Industry  conducts  .activities,  such  as 
oil  and  gas  exploration,  in  marine 
mammal  habitat  that  could  result  in  the 
incidental  taking  of  marine  mammals. 
Although  Industry  is  under  no  legal 
requirement  under  the  MMPA  to  obtain 
incidental  take  authorization,  since 
1991,  Industry  has  requested,  and  we 
have  issued  regulations  for,  incidental 
take  authorization  for  conducting 
activities  In  areas  of  walrus  and  polar 
bear  habitat.  We  issued  incidental  take 
regulations  for  w'alruses  and  polar  bears 
in  the  Chukchi  Sea  for  the  period  1991 
to  1996  (.56  FR  27443;  June  14,  1991) 
and  2008  to  2013  (73  FR  33212;  June  11, 
2008).  These  regulations  are  at  50  CFR 
part  18,  suhpart  I  (§§18.111  to  18.119). 
In  the  Beaufort  .Sea,  incidental  take 
regulations  have  been  issued  irom  1993 
to  present:  November  16,  1993  (58  FR 
60402);  August  17,  1995  (60  FR  42805); 
January  28,  1999  (64  FR  4328);  Februarv 
3,  2000  (65  FR  5275);  March  30.  2000 
(65  FR  16828);  November  28,  2003  (68 
FR  66744);  August  2,  2006  (71  FR 
43926).  and  Augu.st  3.  2011  (76  FR 
47010).  'rhese  regulations  are  at  50  (’.FR 
part  18,  subpart  )  (§§  18.121  to  18.129). 

Summary  of  Current  Request 

On  January  31, 2012,  the  Alaska  Oil 
and  (jas  As.sociation  (A()('iA),  on  behalf 
of  its  members,  and  ConocoPhillips, 
Alaska.  Inc.  (CPAI),  a  participating 
party,  requested  that  tlie  .Service 
promulgate  regulations  to  allow  the 
nonlethal,  incidental  take  of  small 
numbers  of  walruses  and  polar  bears  in 
the  (Ghukchi  .Sea  and  the  adjacent 
w'estern  coast  of  Alaska.  AOGA 
requested  that  the  regulations  would  be 
applicable  to  all  persons  conducting 
activities  a.ssociated  with  oil  and  gas 
exploration  as  described  in  its  Petition 


for  a  period  of  5  years.  AOCA  is  a 
private,  nonprofit  trade  association 
repre.senting  companies  active  in  the 
Alaskan  oil  and  gas  indu.stry.  AOGA’s 
members  include:  Alyeska  Pipeline 
.Service  (Gompany,  Apache  (Jorporation, 
BP  Fxploration  (Alaska)  Inc.,  Chevron, 

F'Gni  Petroleum,  ExxonMobil  Production 
(Gompany,  Flint  Hills  Re.sources,  Inc., 
Hilcorp  Alaska,  LLC,  Marathon  Oil 
(Gompany,  Petro  Star  Inc.,  Pioneer 
Natural  Resources  Alaska,  Inc.,  Repsol, 
.Shell  Gulf  of  Mexico,  Inc.,  Statoil, 

Tesoro  Alaska  (Gompany,  and  XTO 
Energy,  Inc. 

The  request  is  for  regulations  to  allow 
the  incidental,  nonlethal  take  of  small 
numbers  of  w'alruses  and  polar  bears  in 
association  w'ith  oil  and  gas  activities  in 
the  (Ghukchi  .Sea  and  adjacent  coastline 
for  tlw!  period  from  June  11, 2013,  to 
)une  11, 2018.  The  information 
provided  by  the  petitioners  indicates 
that  projected  oil  and  gas  activities  over 
tliis  timeframe  will  be  limited  to 
exploration  activities.  Development  and 
production  activities  were  not 
considered  in  the  request.  Within  that 
time,  oil  and  gas  exploration  activities 
could  occur  during  any  month  of  the 
year,  depending  on  the  type  of  activity. 
Most  offshore  activities,  such  as 
exploration  drilling,  .seismic  surveys, 
and  slnJlow  hazards  surveys,  are 
expected  to  occur  only  during  the  open 
water  season  (July-November).  Onshore 
activities  may  occur  during  winter  (e.g., 
geotechnical  studies),  spring  (e.g., 
hydrological  studies),  or  summer-fall 
(e.g.,  various  fish  and  wildlife  surveys). 
The  petitioners  have  also  specifically 
requested  that  the.se  regulations  be 
issued  for  nonlethal  take.  1’he 
jielitioners  have  indicated  that,  through 
the  implementation  of  appropriate 
mitigation  measures,  they  are  confident 
that  no  lethal  take  w'ould  occur. 

Prior  to  issuing  regulations  in 
response  to  this  request,  w'e  must 
evaluate  the  level  of  industrial 
activities,  their  as.sociated  potential 
inqiacts  to  w'alruses  and  polar  bears, 
and  tbeir  effects  on  the  availability  of 
these  species  for  subsistence  u.se.  The 
Service  is  tasked  with  analyzing  the 
impact  that  lawful  oil  and  gas  industry 
activities  w'ould  have  on  polar  bears  and 
w'alru.ses  during  normal  operating 
lirocedures. 

All  jirojected  exploration  activities 
described  by  (GPAI  and  AO(GA  (on 
behalf  of  its  members)  in  their  petition, 
as  w'ell  as  projections  of  reasonably 
likely  activities  for  the  period  2013  to 
2018.  were  considered  in  our  analysis. 
The  activities  and  geographic  region 
specified  in  the  request,  and  considered 
in  these  regulations,  are  described  in  the 
ensuing  .sections  titled  “Description  of 
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Geographic  Region”  and  “Description  of 
Activities.” 

Description  of  Proposed  Regulations 

The  regulations  that  we  propose  to 
issue  include:  Permissible  methods  of 
nonlethal  taking;  measures  to  ensure  the 
least  practicable  adverse  impact  on  the 
sper;ies  and  the  availability  of  these 
species  for  subsistence  uses;  and 
requirements  for  monitoring  and 
reporting.  These  regidations  would  not 
authf)ri7.e,  or  “permit,”  the  actual 
activities  as.sociated  with  oil  and  gas 
exploration,  e.g.,  seismic  testing, 
drilling,  or  sea  flocjr  mapping.  Rather, 
they  woidd  authorize  the  nonlethal, 
incidental,  unintentional  take  of  small 
numbers  of  polar  bears  and  v\'alrus(!s 
associated  with  those  activities  based  on 
standards  .set  forth  in  the  MMPA.  The 
Bureau  of  Ocean  Energy  Management 
(BOEM),  the  Bureau  of  .Safety  and 
Environmental  Enforcement  (B.SEE).  the 
I  J.S.  Army  C]orps  of  Engineers  (COE), 
and  the  Bureau  of  Land  Management 
(BLM)  are  responsible  for  permitting 
jictivities  associated  with  oil  and  gas 
activities  in  Federal  waters  and  on 
Federal  lands.  The  .State  of  Alaska  is 
responsible  for  permitting  activitie.s  on 
State  lands  and  in  State  waters. 

If  we  finalize  these  regulations, 
persons  .seeking  taking  authorizaHon  for 
particular  projects  would  be  able  to 
apply  for  an  LOA  to  the  Service  for  the 
incidental,  nonlethal  take  associated 
with  exploration  activities  pursuant  to 
the  regulations.  Each  group  or 
individual  conducting  an  oil  and  gas 
industry-related  activity  w'ithin  the  area 
covered  by  these  regulations  would  be 
able  to  request  an  LOA.  Applicants  for 
LOAs  woidd  have  to  submit  an 
Operations  Plan  for  the  activity,  a 
marine  mammal  (Pacific  walrus  and 
polar  bear)  interaction  plan,  and  a  site 
specific  marine  mammal  monitoring 
and  mitigation  plan  to  monitor  any 
effects  of  authorized  activities  on 
walru.ses  and  polar  hears.  An  after- 
action  report  on  exploration  activities 
and  marine  mammal  monitoring 
activities  would  have  to  be  submitted  to 
the  Service  within  90  days  after 
completion  of  the  activity.  Details  of 
monitoring  and  reporting  requirements 
are  further  described  in  “Potential 
Effects  of  Oil  and  Gas  Industry 
Activities  on  Pacific  Walru.ses  and  Polar 
Bears.” 

Applicants  would  also  have  to 
include  a  Plan  of  Cooperation  (POfi) 
describing  the  availability  of  the.se 
species  for  subsistence  use  by  Alaska 
Native  Communities  and  how  that 
availability  may  be  affected  by  Industry 
operations.  The  purpose  of  the  POC  is 
to  ensure  that  oil  and  gas  activities 


would  not  have  an  immitigable  adverse 
impact  on  the  availability  of  the  species 
or  the  stock  for  suhsistence  uses.  The 
POC  must  provide  the  procfidures  on 
how  Industry  will  w'ork  with  the 
affected  Alaska  Native  (lomniunities, 
including  a  description  of  the  neces.sary 
actions  that  will  be  taken  to:  (1)  Avoid 
or  minimize  interference  with 
subsi.stence  hunting  of  polar  bears  and 
walruses:  and  (2)  ensure  continued 
availability  of  the  species  for 
subsistence  use.  The  PCX^  is  further 
described  in  “Potential  Effects  of  Oil 
and  Gas  Industry  Activities  on 
Subsistence  Uses  of  Pacific  Walruses 
and  Polar  Bears.” 

If  these  propo.sed  regulations  are 
implemented,  we  would  evaluate  each 
request  for  an  LOA  based  on  the  specific; 
activity  and  specific  location,  and  may 
condition  the  LOA  depending  on 
specific  circum.stances  for  that  activity 
and  location.  More  information  on 
applying  for  and  receiving  an  LOA  c;an 
be  found  at  50  CFR  18.27(f). 

Description  of  Geographic  Region 

The.se  regulations  would  allow 
Industry  operators  to  incidentally  take 
small  numbers  of  walru.ses  and  polar 
bears  within  the  same  area,  hereafter 
referred  to  as  the  Ghukchi  Sea  Region 
(Figure  1;  see  Proposed  Regulation 
Promulgation  .section).  The  geographic 
area  covered  by  the  request  is  tlie  Outer 
Continental  .Shelf  (OCS)  of  the  Arctic 
Ocean  adjacent  to  western  Alaska.  This 
area  includes  the  waters  (State  of  Alaska 
and  OGS  waters)  and  seabed  of  the 
Chukchi  .Sea,  which  encompasses  all 
waters  north  and  we.st  of  Point  Hope 
(ti8°20'2(r  N,  -l(irG50'4()"  W,  BGN  1947) 
to  the  U.S. -Russia  Convention  Line  of 
1887,  west  of  a  north-.soulh  line  through 
Point  Barrow  (71°23'29"  N,  -158°28'30" 
W,  BGN  1944),  and  up  to  200  miles 
north  of  Point  Barrow.  'I'he  region 
includes  that  area  defined  as  the  BOEM/ 
BSEE  OCS  oil  and  gas  Lea.se  Sale  193  in 
the  Ghukchi  .Sea  Planning  Area.  The 
Region  also  includes  the  ternsstrial 
coastal  land  25  miles  inland  between 
the  western  boundary  of  the  south 
National  Petroleum  Re.serve-Alaska 
(NPR-A)  near  Icy  Gape  (70°20'00" 
-148°12'00")  and  the  north-south  line 
from  Point  Barrow.  3’he  specified 
geographic  region  encompasses  an  area 
of  approximately  240,{)()0  square 
kilometers  (km)  (approximately  92,844 
square  miles).  This  terrestrial  region 
encompas.ses  a  portion  (i.e., 
approximately  10,000  km"'  (3,881  mi^)) 
of  the  Northwest  and  South  Planning 
Areas  of  the  National  F^’etroleum 
Reserve-Alaska  (NPR-A).  It  is 
noteworthy  that  the  north-south  line  at 
Point  Barrow  is  the  western  border  of 


the  geographic  region  in  the  Beaufort 
Sea  incidental  take  regulations  (August 
3,  2011;  78  FR  47010). 

Description  of  Activities 

I'hese  proposed  ITRs  examine 
exploratory  drilling,  seismic  surveys, 
geotechnical  surveys,  and  shallow 
hazards  surveys  to  be  conducted  in  the 
tihnkchi  .Sea  from  June  11,  2013,  to  June 
11,  2018.  This  time  period  includes  the 
entire  open  water  .sea.sons  of  2013 
through  2017,  when  activities  such  as 
exploration  drilling,  seismic  surveys 
geotechnical  surveys,  and  shallow 
hazards  surveys  are  likely  to  occur,  but 
terminates  before  the  start  of  the  2018 
open  water  season. 

This  section  reviews  the  types  and 
scale  of  oil  and  gas  activities  projected 
to  occur  in  the  Ghukchi  Sea  Region  over 
the  .specified  time  period  (2013  to  2018). 
Activities  covered  in  the.se  regulations 
include  Industry  exploration  operations 
of  oil  and  gas  reserves,  as  well  as 
environmental  monitoring  associated 
with  these  activities,  on  the  we.stern 
coast  of  Alaska  and  the  Outer 
Continental  Shelf  of  the  Chukchi  Sea. 
riiis  information  is  based  upon  activity 
de.scriptions  provided  by  the  petitioners 
(sections  2.2  and  2.3  of  the  AOGA 
Petition  for  Incidental  Take  Regulations 
for  Oil  and  Cias  Activities  in  the  Chukchi 
Sea  and  Adjacent  Lands  in  2013  to 
2018,  January  31,  2012).  If  LOAs  are 
requested  for  activities  that  exceed  the 
scope  of  ac;tivities  analyzed  under  these 
proposed  regulations,  the  LOAs  would 
not  be  issued,  and  the  Service  would 
reevaluate  its  findings  before  further 
LOAs  are  issued. 

The  ITRs  requested  are  for  the  period 
from  June  11.  2013,  to  June  11,  2018. 
Within  that  time,  oil  and  gas  exploration 
activities  could  occur  during  any  month 
of  the  year,  depending  on  the  type  of 
activity.  Most  offshore  activities,  such  as 
exploration  drilling,  seismic  surveys, 
and  shallow  hazards  surveys,  are 
expected  to  occur  only  during  the  open- 
water  .sea.son  (July-November).  Onshore 
activities  may  occur  during  winter  (e.g.. 
geotechnical  .studies),  spring  (e.g., 
hydrological  studies),  or  summer-fall 
(e.g.,  various  fish  and  wildlife  surveys). 

1he  .Service  does  not  know  the 
specific  locations  where  oil  and  gas 
exploration  would  occur  over  the 
proposed  timeframe  of  the  regulations. 
The  location  and  scope  of  specific 
activities  would  be  determined  based  on 
a  variety  of  factors,  including  the 
outcome  of  future  Federal  and  .State  oil 
and  gas  lease  sales  and  information 
gathered  through  suh.sequent  rounds  of 
exploration  discovery.  The  information 
provided  by  the  petitioners  indicates 
that  offshore  exploration  activities 
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would  be  carried  out  during  the  open 
water  season  to  avoid  seasonal  pack  ice. 
Onshore  activities  woidd  be  Timited  and 
an;  not  expected  to  occur  in  the  vicinity 
of  known  polar  bear  tlenning  areas  or 
coastal  walrus  hau louts. 

These  1  TRs  would  not  authorize  the 
execution,  placement,  or  location  of 
industry  activities;  they  could  only 
authorize  iiu:idental,  nonlethal  take  of 
walruses  and  polar  boars.  Authorizing 
the  activity  at  particular  locations  is  part 
of  the  permitting  process  that  is 
authorized  by  the  lead  permitting 
agency,  such  as  BORM/BSEE,  the  (X3E, 
or  BLM.  The  specific  dates  and 
durations  of  the  individual  operations 
and  their  geographic  locations  would  be 
provided  to  the  Service  in  detail  when 
requests  for  LOAs  are  submitted. 

Oil  and  gas  activities  anticipated  and 
considered  in  our  analysis  of  the 
proposed  incidental  take  regulations 
include;  (1)  Offshore  exploration 
drilling;  (2)  offshore  3D  and  2D  .seismic 
surveys;  (3)  shallow  hazards  surveys;  (4) 
other  geophysical  surveys,  such  as  ice 
gouge,  strudel  scour,  and  bathymetry 
surveys;  (3)  geotechni(;al  surveys;  (0) 
onshore  and  offshore  environmental 
studies;  and  (7)  associated  support 
activities  for  the  afore-mentioned 
activities.  Of  these,  offshore  drilling  and 
seismic  surveys  are  expected  to  have  the 
greatest  effects  on  Pacific  walru.ses, 
polar  bears,  and  subsistence.  A 
summary  description  of  the  anticipated 
activities  follows,  while  detailed 
descriptions  provided  by  the  petitioners 
are  available  on  the  Service’s  Marine 
Mammals  Management  Web  page  at; 
http://alask(i.fws.}>()v/fislwnes/nimni/ 
ilr.htni. 

Offshore  Exploration  Drilling 

Offshore  exploration  drilling  would 
be  conducted  from  either  a  floating 
drilling  unit,  such  as  a  drillship  or 
conical  drilling  unit,  or  a  jack-up 
drilling  platform.  Exploration  drilling 
with  the.se  types  of  drilling  units  would 
occur  during  the  open  water  .season, 
generally  July  through  November,  when 
the  presence  of  ice  is  at  a  minimum. 
Petitioners  indicate  that  bottom-founded 
platforms  would  not  be  used  during 
exploration  activities  due  to  water 
depths  greater  than  30  meters  (m)  (100 
feet  [ft])  and  possible  pack  ice 
incursions.  Drilling  operations  are 
expected  to  range  between  30  and  90 
days  at  individual  well  sites,  depending 
on  the  depth  to  the  target  formation,  and 
difficulties  during  drilling.  The  drilling 
units  and  any  support  vessels  would 
enter  the  Chukchi  Sea  at  the  beginning 
of  the  .sea.son  and  exit  the  sea  at  the  end 
of  the  season.  Drillships  are  generally 
self-propelled,  whereas  jack-up  rigs 


must  b«?  towed  to  the  drill  site.  These 
drilling  units  are  largely  self-c:ontained 
with  accommodations  for  the  criiw, 
including  quarters,  galleys,  and 
sanitation  faciliti(‘s.  The  operating 
.season  is  expia  ted  to  be  limitcal  to  the 
open  water  season  from  July  1  to 
Novaanber  30. 

Drilling  operations  would  include 
multiple  support  ve.ssels  in  addition  to 
the  drillship  or  platform,  including  ice 
management  ves.sels,  survey  ve.s.sels, 
and  on  and  offshore  support  facilities. 

For  example,  each  drillship  is  likely  to 
be  supported  by  one  to  twf)  ice  breakers, 
a  barge  and  tug,  one  to  two  helicopter 
flights  per  day,  and  one  to  two  supply 
ships  per  week.  Ice  management  is 
expected  to  be  required  for  oidy  a  small 
portion  of  the  drilling  season,  if  at  all, 
given  the  lack  of  sea  ice  observed  over 
most  current  lea.se  holdings  in  the 
C.hukchi  Sea  Region  in  recent  years. 

Mo.st  ice  management  would  consist  of 
actively  pushing  the  ice  off  its  trajectory 
with  the  bow  of  the  ice  management 
ves.sel,  but  some  icebreaking  could  be 
required.  One  or  more  ii:e  management 
v«!,ssel.s  (ice  breakers)  generally  support 
drillships  to  ensure  ice  does  not 
encroach  on  operations.  Geophysical 
surveys  referred  to  as  vertical  .seismic 
profiles  (VSPs)  will  likely  be  conducted 
at  many  of  the  Chukchi  Sea  Region  drill 
sites  where  and  when  an  exploration 
well  is  being  drilled.  The  purpose  of  the 
survey  is  to  ground  truth  existing 
seismic  data  with  geological  information 
from  the  wellbore.  A  small  airgun  array 
is  deployed  at  a  location  near  or 
adjacent  to  the  drilling  unit,  and 
r(!ceivers  are  placed  (temporarily 
anchored)  in  the  wellbore.  Exploration 
drilling  programs  may  entail  both 
onshore  support  facilities  for  air  support 
where  aircraft  serving  crew  changes, 
search  and  re.sc;ue,  and/or  re-supply 
functions  where  support  facilities 
would  b(!  housed  and  marine  support 
where  ves.sels  may  access  the  shoreline. 
For  offshore  support  purposes,  a  barge 
and  tug  typically  accompany  the  vessels 
to  provide  a  standby  safety  vessel,  oil 
spill  respon.se  capabilities,  and  refueling 
support.  Mo.st  supplies  (including  fuel) 
necessary  to  complete  drilling  activities 
are  stored  on  the  drilkship  and  support 
vessels.  Helicopter  servicing  of 
drillships  can  occur  as  frequently  as  one 
to  two  times  per  day. 

Since  1989,  five  exploration  wells 
have  been  drilled  in  the  Chukchi  Sea. 
Based  upon  information  provided  hy  the 
petitioners,  we  estimate  that  up  to  three 
operators  would  dtill  a  total  of  three  to 
eight  wells  per  year  in  the  Chukchi  Sea 
Region  during  the  .3-year  timeframe  of 
these  proposed  regulations  (June  2013  to 
June  2018). 


Offshore  2D  and  3D  Seismic  Suiveys 

.Seismic  s\irvey  equi])ment  includes 
sound  energy  sources  (airguns)  and 
rec(!ivers  (hydrophones/geojihonos). 

The  airguns  store  compres.sed  air  that 
upon  relea.se  forms  a  bubble  that 
(;x|)ands  and  contracts  in  a  predictable 
pattern,  emitting  sound  waves.  The 
sound  energy  from  the  source  penetrates 
the  seafloor  and  is  reflected  back  to  the 
surface  where  it  is  ret.orded  and 
analyzed  to  produce  graphic  images  of 
the  subsurface  features.  Differences  in 
the  properties  of  the  various  rock  layers 
found  at  different  depths  reflect  the 
sound  energy  at  different  positions  and 
times.  This  reflected  energy  is  received 
by  the  hydrophones  housed  in 
submerged  streamers  towed  behind  the 
survey  vessel. 

The  two  general  types  of  offshore 
seismic  surveys,  2D  and  3D  surveys,  use 
similar  technology  but  differ  in  survey 
transect  patterns,  number  of  tran.sects, 
number  of  .sound  sources  and  receptors, 
and  data  analysis.  F'or  both  types,  a 
group  of  air  guns  is  usually  deployed  in 
an  array  to  produce  a  downward 
focu.sed  sound  signal.  Air  gun  array 
volumes  for  both  20  and  3D  seismic 
surveys  are  exper:ted  to  range  from 
49,161  to  B.3,.348  cm  *  (3,000  to  4,000 
in'*)  operated  at  about  2,000  pounds  per 
squan!  inch  (psi)  (13,789.5  kilopascal 
[kPa]).  The  air  guns  are  fired  at  short, 
regular  intervals,  so  the  arrays  emit 
pulsed  rather  than  continuous  sound. 
While  most  of  the  energy  is  focused 
downward  and  the  short  duration  of 
each  pulse  limits  the  total  energy  into 
the  water  column,  the  sound  can 
l)ropagate  horizontally  for  several 
kilometers. 

Marine  streamer  2D  surveys  use 
similar  geophysical  survey  techniques 
as  3D  surveys,  but  both  the  mode  of 
operation  and  general  vessel  type  used 
are  different.  The  primary  difference 
between  the  two  survey  types  is  that  a 
3D  survey  has  a  denser  grid  for  the 
traicsect  pattern.  The  2D  surveys  j)rovide 
a  less  detailed  subsurface  image  because 
the  survey  lines  are  spaced  farther  apart, 
but  they  are  generally  designed  to  cover 
widfjr  areas  to  image  geologic  structure 
on  more  of  a  regional  basis.  Large 
prospects  are  easily  identified  on  2D 
.seismic  data,  but  detailed  images  of  the 
prospective  areas  within  a  large 
prospect  can  only  be  seen  using  3D  data. 
The  2D  seismic  survey  vessels  generally 
are  smaller  than  3D  survey  ves.sels, 
although  larger  3D  survey  vessels  are 
also  capable  of  conducting  2D  .surveys. 
3’he  2D  source  array  typically  consists  of 
three  or  more  sub-arrays  of  six  to  eight 
air  gun  sources  each.  The  sound  source 
level  (zero-to-peak)  associated  with  2D 
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marine  seismic  surveys  are  the  same  as 
3D  marine  seismic  surveys  (233  to  240 
dB  re  1  pPa  at  1  m).  Typically,  a  single 
‘lydrophone  streamer  cable 
ipproximately  8  to  12  km  (-5  to  7.5  mi) 
long  is  towed  behind  the  survey  vessel. 
The  2D  surveys  acquire  data  along 
single  track  lines  that  are  spread  more 
widely  apart  (usually  several  km)  than 
are  track  lines  for  3D  surveys  (usually 
several  hundred  meters). 

A  3D  .source  array  typically  consists  of 
two  to  three  sub-arrays  of  six  to  nine  air 
guns  each,  and  is  about  12.5  to  18  m  (41 
to  59  ft)  long  and  16  to  36  m  (52.5  to 
118  ft)  wide.  The  size  of  the  source  array 
can  vary  during  the  seismic  survey  to 
optimize  the  resolution  of  the 
geophysical  data  collected  at  any 
particular  site.  Mo.st  3D  operations  use 
a  single  source  vessel;  however,  in  a  few 
instances,  more  than  one  source  vessel 
may  be  used.  The  sound  source  level 
(zero-to-peak)  associated  with  typical 
3D  seismic  surveys  ranges  between  233 
and  240  decibels  (dB)  at  1  m  (dB  re  1 
pPa  at  1  m). 

The  receiving  arrays  could  include 
multiple  (4  to  16)  streamer  receiver 
cables  towed  behind  the  source  array. 
The  survey  ves.sel  may  tow  up  to  12 
cables,  or  streamers,  of  up  to  8.0  km  (5.0 
mi)  in  length,  spaced  50  to  150  m  (164 
to  492  ft)  apart.  Streamer  cables  contain 
numerous  hydrophone  elements  at  fixed 
distances  within  each  cable.  Each 
streamer  can  be  3  to  8  km  (2  to  5  mi) 
long  with  an  overall  array  width  of  up 
to  1,500  m  (1,640  yards)  between 
outermost  .streamer  cables.  The  wide 
extent  of  this  towed  equipment  limits 
both  the  turning  speed  and  the  area  a 
ves.sel  covers  with  a  single  pa.ss  over  a 
geologic  target.  It  is,  therefore,  common 
practice  to  acquire  data  using  an  offset 
racetrack  pattern.  Adjacent  transit  lines 
for  a  survey  generally  are  spaced  several 
hundred  meters  apart  and  are  parallel  to 
each  other  across  the  survey  area. 
Seismic  surveys  are  conducted  day  and 
night  when  ocean  conditions  are 
favorable,  and  one  survey  effort  may 
continue  for  weeks  or  months 
throughout  the  open  water  .season, 
depending  on  the  size  of  the  survey. 

Data  acquisition  is  affected  by  the  arrays 
towed  by  the  survey  vessel  and  weather 
conditions.  Typically,  data  are  only- 
collected  between  25  and  30  percent  of 
the  time  (or  6  to  8  hours  a  day)  hecau.se 
of  equipment  or  weather  problems.  In 
addition  to  downtime  due  to  weather, 
sea  conditions,  turning  between  lines, 
and  equipment  maintenance,  surveys 
could  be  suspended  to  avoid 
interactions  with  biological  resources. 

In  the  past,  BOt!M/BSEE  has  estimated 
that  individual  surveys  could  last 


between  20  to  30  days  (with  downtime) 
to  cover  a  322-km^  (200-mi^)  area. 

Both  3D  and  2D  seismic  surveys 
require  a  largely  ice-free  environment  to 
allow  effective  operation  and 
maneuvering  of  the  air  gun  arrays  and 
long  streamers.  In  the  Chukchi  Sea 
Region,  the  timing  and  areas  of  the 
surveys  would  be  dictated  by  ice 
conditions.  Given  optimal  conditions, 
the  data  acquisition  season  in  the 
C]hukchi  Sea  could  start  sometime  in 
luly  and  end  sometime  in  early 
November.  Even  during  the  short 
summer  season,  there  are  periodic 
incursions  of  sea  ice;  hence  there  is  no 
guarantee  that  any  given  location  will  be 
ice-free  throughout  the  survey. 

In  our  analysis  of  the  previous  5-year 
Chukchi  Sea  regulations  (2008-2013), 
we  estimated  that  up  to  three  seismic 
programs  operating  annually,  totaling 
up  to  15  surveys  over  the  sj)an  of  the 
regulations,  would  have  negligible 
effects  on  small  numbers  of  animals. 
Since  2006,  only  seven  seismic  surveys 
have  been  actually  conducted  in  total  in 
the  Chukchi  Sea.  During  the  2006  open 
water  season,  three  seismic  surveys 
were  conducted,  while  only  one  seismic 
survey  was  conducted  during  the  2007, 
2008,  2010,  and  2011  open  water 
seasons,  respectively.  For  the  5-year 
time  period  of  the  regulations  propo.sed 
here  (2013  to  2018),  based  upon 
information  provided  by  the  petitioners, 
the  Service  estimates  that,  in  any  given 
year  during  the  specificid  time  period  of 
the  proposed  regulations  (2013  to  2018), 
one  seismic  survey  program  (2D  or  3D) 
could  operate  in  the  Chukchi  Sea 
Region  during  the  open  water  sea.son. 
We  estimate  that  each  seismic  survey 
vessel  woidd  be  accompanied  or 
serviced  by  one  to  three  support  vessels. 
Helicopters  may  also  he  used,  when 
available,  for  vessel  support  and  crew 
changes. 

Sluillow  Hazards  Surveys 

Shallow  hazards  surveys  in  the 
Chukchi  Sea  Region  are  expected  to  be 
conducted  for  all  OCS  leases  in  the 
Chukchi  Sea  Planning  Area.  .Shallow 
hazards  surveys,  also  known  as  site 
clearance  or  high  resolution  surveys,  are 
conducted  to  collect  bathymetric  data 
and  information  on  the  shallow' geology 
down  to  depths  of  about  450  m  (1,500 
ft)  below  the  srjalloor  at  areas  identified 
as  potential  drill  sites.  D«;tailed  maps  of 
the  seafloor  surface  and  shallow  sub¬ 
surface  are  produced  with  the  ncsulting 
data  in  order  to  identify  potential 
hazards  in  the  area.  .Shallow  hazards 
surveys  must  be  conducted  at  all 
exploration  drill  sites  in  the  OC.S  before 
drilling  can  he  approved  by  BOEM/ 
BSEE.  Spec:ific  requirements  h^r  these 


shallow  hazards  surveys  are  pre.sented 
in  BOEM/B.SEE’s  Notice  to  Les.see  (NTL) 
0.5-A01.  Potential  hazards  may  include: 
Shallow  faults;  shallow  gas;  permafrost; 
hydrates;  and/or  archaeological  features, 
such  as  shipwrecks.  Drilling  permits 
will  only  be  i.ssued  by  the  BOEM/B.SEE 
for  locations  that  avoid  or  minimize  any 
risks  of  encountering  these  types  of 
features. 

Equipment  used  in  past  surveys 
included  sub-bottom  profilers,  multi¬ 
beam  bathymetric  sonar,  side  scan 
sonar,  high  resolution  .seismic  (airgun 
array  or  sparker),  and  magnetometers. 
Equipment  to  be  used  in  future  surveys 
in  2013  to  2018  would  be  expected  to 
be  these  and  similar  types  of  equipment 
as  required  by  the  BOEM/BSEE  NTLs. 

.Shallow  hazards  surveys  are 
conducted  from  vessels  during  the 
summer  or  open  water  season  along  a 
series  of  transects,  with  different  line 
spacing  depending  on  the  proximity  to 
the  proposed  drill  site  and  geophysical 
equipment  to  be  used.  Generally,  a 
single  vessel  is  required  to  conduct  the 
survey,  but  in  the  Chukchi  Sea  an 
additional  vessel  is  often  u.sed  as  a 
marine  mammal  monitoring  platform. 
The  geophysical  equipment  is  eilber 
hull  mounted  or  towed  behind  the 
ve.ssel,  and  sometimes  is  located  on  an 
autonomous  underwater  vehicle  (AUV). 
.Small  airgun  arrays  with  a  total  volume 
of  258  cm  *  (40  in  *)  and  pressured  to 
about  2,000  psi  (13,789.5  kPa)  have  been 
used  us  the  energy  source  for  past  high 
ro.solution  seismic  surveys  and  would 
be  expected  to  be  used  in  future  surveys 
in  2013  to  2018,  but  larger  or  smaller 
airguns  under  more  or  lesser  pressure 
may  be  u.sed.  .Sparkers  have  also  been 
used  in  the  C.hukchi  .Sea  in  the  past  and 
may  be  used  in  the  future.  The 
magnetometer  is  used  to  locate  and 
identify  any  human-made  ferrous 
objects  that  might  be  on  the  seafloor. 

From  the  beginning  of  the  previous 
regulations  (2008  to  2012),  four  shallow 
hazards  and  site  clearanct!  surveys  were 
actually  conducted.  Ba.sed  upon 
information  provided  by  the  petitioners, 
we  estimate  that  during  the  timeframe  of 
the  proposed  regulations  (2013  to  2018), 
iqi  to  two  operators  would  conduct  from 
four  to  seven  shallow  hazards  surveys 
annually. 

Marine  Geophysical  Surveys 

Other  types  of  geophysical  surveys  are 
expected  to  occur  during  the  proposed 
regulatory  timeframe  from  2013  to  2018. 
These  include  ice  gouge  surveys,  .strudel 
scours  surveys,  and  other  bathymetric 
surveys  (e.g.,  platform  and  pipeline 
surveys).  These  surveys  use  the  same 
types  of  remote  sensing  geophysical 
equipment  used  in  shallow  hazards 
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surveys,  but  they  are  conducted  for 
dilTerent  purposes  in  different  areas  and 
often  lack  a  seismic:  (airgun)  component. 
Each  of  the.se  types  of  surveys  is  briefly 
described  below. 

Ice  Conge  Sun’eys 

Ice  gouging  is  the  creation  of  troughs 
and  ridges  on  the  seafloor  c;aused  by  the 
contact  of  the  keels  of  moving  ice  floes 
with  unconsolidated  .sediments  on  the 
seafloor.  Oil  and  gas  operators  conduct 
these  sur\'ey.s  to  gain  an  understanding 
of  the  distribution,  frequency,  size,  and 
orientation  of  ice  gouging  in  their  areas 
of  interest  in  order  to  predict  the 
loc:ation,  size,  and  frequency  of  future 
ice  gouging.  The  surveys  may  be 
conducted  from  June  through  October 
when  the  area  is  sufficiently  clear  of  ice 
and  weather  permits.  Equipment  tci  he 
used  in  ice  gouge  surveys  during  this 
time  may  include,  hut  may  not  he 
limited  to,  sub-bottom  profilers,  multi¬ 
beam  bathymetric  sonar,  and  side  scan 
sonar. 

Strudel  Scour  Sunvys 

Strudel  scours  are  formed  in  the 
seafloor  during  a  brief  period  in  the 
spring  when  river  discharge  commences 
the  breakup  of  the  sea  it:e.  The  ice  is 
hotjom  fast,  with  the  river  discharge 
flowing  over  the  top  of  the  ice.  The 
overflow  spnsads  offshore  and  drains 
through  the  ice  sheet  at  tidal  cracks, 
thermal  cracks,  stress  cracks,  and  seal 
breathing  holes  reaching  the  seafloor 
with  enough  force  to  generate 
distinctive  erosion  patterns.  Oil  and  gas 
operators  conduct  surveys  to  identify 
locations  where  this  phenomenon 
occurs  and  to  understand  the  process. 
Nearshore  areas  (.State  w'aters)  by  the 
larger  rivers  are  first  surveyed  from  the 
air  with  a  helicopter  at  the  time  when 
rivers  are  discharging  on  to  the  sea  ice 
(typically  in  May),  to  identify  any 
locations  where  the  disi:harge  is  moving 
through  the  ice.  The  identified  areas  are 
revisited  by  vesscd  during  tbe  open 
water  .season  (typically  |ulv  to  October), 
and  bathymetric  surveys  are  conducted 
along  a  series  of  transects  over  the 
identified  areas.  Equipment  to  be  used 
in  the  surveys  in  2013  to  2018  would 
likely  include,  but  may  not  be  limited 
to.  multi-beam  bathymetric  sonar,  side 
scan  sonar,  and  single  beam  bathymetric 
sonar. 

Bathvnietry  Sun'eys 

Some  surveys  would  be  conducted  to 
determine  tbe  feasibility  of  future 
development.  This  effort  would  include 
siting  such  things  as  pipeline  and 
platform  surveys.  These  surveys  u.se 
geophysical  equipment  to  delineate  the 
bathymetry/sealloor  relief  and 


characteri.stics  of  the  surficial  .sealloor 
sediments.  The  surveys  are  conducted 
from  ve.s.sels  along  a  series  of  transects. 
Equipment  deployed  on  the  vessel  for 
the.se  surveys  would  likely  include,  but 
may  not  be  limited  to,  sub-bottom 
profilers,  multi-beam  bathymetric  .sonar, 
side  scan  sonar,  and  magnetometers. 

Based  upon  information  provided  by 
the  petitioners,  we  estimate  that  up  to 
two  operators  would  conduct  as  many 
as  two  geophysical  surveys,  including 
ice  gouge,  strudel  scour,  and  bathymetry 
surveys,  in  any  given  year  during  the  .3- 
year  timeframe  of  the  proposed 
regulations  (2013  to  2018). 

Geotechnical  Sun'eys 

Geotechnical  surveys  expected  to 
occur  within  the  Chukchi  .Sea  Region 
would  take  place  offshore  on  leases  in 
federal  waters  of  the  OC.S  and  adjacent 
onshore  areas.  Geotechnical  site 
investigations  are  performed  to  collect 
detailed  data  about  seafloor  sediments, 
onshore  soil,  and  shallow  geologic 
.structureis.  During  site  investigations, 
boreholes  are  drilled  to  depths  sufficient 
to  characterize  the  soils  within  the  zone 
of  influence.  The  borings,  cores,  or  cone 
penetrometer  data  collected  at  the  site 
define  the  stratigraphy  and  geotechnical 
properties  at  that  specific  location. 

The.se  data  are  analyzed  and  used  in 
determining  optimal  facility  lot;afions. 
.Site  investigations  that  include 
archaeological,  biological,  and 
ecological  data  assist  in  the 
development  of  foundation  design 
criteria  for  any  planned  structure. 
Methodology  for  geotechnical  surveys 
may  vary  between  those  conducted 
offshore  and  onshore.  Onshore 
geotechnical  surveys  would  likely  be 
conducted  in  winter  when  the  tundra  is 
frozen.  Rotary  drilling  equipment  would 
be  wheeled,  tracked,  or  sled  mounted. 
Offshore  geotechnical  studies  would  be 
conducted  from  deilicated  vessels  or 
support  vessels  as.sociated  with  other 
operations  such  as  drilling. 

Based  upon  information  providcsd  by 
the  petitioners,  wo  estimate  that  as 
many  as  two  operators  would  conduct 
up  to  two  geotechnical  surveys  in  any 
given  year  during  the  .'i-year  timeframe 
of  the  proposed  regulations  (2013  to 
2018). 

Offshore  Environmental  Studies 

Offshore  environmental  studies  are 
likely  to  include:  Ecological  surveys  of 
the  benthos,  plankton,  fish,  bird,  and 
marine  mammal  communities  and  use 
of  Chukchi  Sea  waters;  acoustical 
studies  of  marine  mammals;  sediment 
and  water  quality  analysis;  and  physical 
oceanographic  investigations  of  sea  ice 
movement,  currents,  and  meteorology. 


Most  bird  and  marine  mammal  surveys 
would  be  conducted  from  vessels.  The 
vessels  would  travel  along  series  of 
transects  at  slow  speeds  while  observers 
on  the  vessels  identify  the  numbtir  and 
species  of  animals.  Ecologii:al  sampling 
and  marine  mammal  surveys  would  also 
be  conducted  from  fixed  wing  aircraft  as 
part  of  the  mandatory  marine  mammal 
monitoring  programs  associated  with 
seismic  surveys  and  eixploration 
drilling.  Various  types  of  buoys  would 
likely  be  deployed  in  the  Chukchi  Sea 
for  data  collection. 

Onshore  Environmental  Studies 

Various  types  of  environmental 
studies  would  likely  be  conducteti 
onshf)re  in  the  C^hukchi  Sea  Region  in 
2013  to  2018,  in  support  of  offshore  oil 
and  gas  exploration.  'I’hese  could 
indude,  but  may  not  be  limited  to, 
hydrology  studies;  habitat  assessments; 
fish  and  wildlife  surveys;  and 
archaeological  resource  surveys.  These 
studies  would  generally  be  conducted 
by  small  teams  of  scientists  that  would 
ba.se  their  operations  in  Chukchi  Sea 
communities  and  travel  to  study  sites  by 
helicopter.  Mo.st  surveys  would  be 
conducted  on  font  or  from  the  air.  Small 
boats  may  be  used  for  hydrology 
studies,  fish  surveys,  and  other  studies 
in  aquatic  environments. 

During  the  last  .“i-year  time  period  of 
the  regulations  (2008-2012),  a  total  of 
six  environmental  studies  were 
conducted,  with  one  to  two  conducted 
per  year.  Based  iqion  information 
provided  by  the  petitioners,  we  estimate 
that  as  many  as  two  environmental 
studies  may  be  conducted  in  any  given 
year  during  the  .5-year  timeframe  of  the 
proposed  reigulations  (2013  to  2018). 

Additional  Onshore  Activities 

Additional  onshore  activities  may 
occur  as  well.  The  North  .Slo{)e  Borough 
(N.SB)  operates  the  Barrow  Gas  Fields 
located  south  and  east  of  the.  city  of 
Barrow.  The  Barrow  Gas  Fields  include 
the  Walakpa,  South,  and  East  Gas 
Fields.  The  East  Barrow  Gas  F’ield  is 
accessible  via  exiting  gravel  roads.  The 
Walakpa  Gas  Field  operation  is 
currently  accessed  by  helicopter  and/or 
a  rolligon  trail.  The  South  Gas  Field  is 
act^ssible  by  gravel  road  or  dirt  trail 
depending  on  the  individual  well. 
Access  to  this  field  during  the  winter 
would  require  ice  road  construction. 
Ice/snow  road  access  and  ice  pads  are 
proposed  where  needed.  The  Walakpa 
Gas  Field  and  a  portion  of  the  .South  Gas 
Field  are  located  within  the  boundaries 
of  the  Ghukchi  Sea  geographical  region. 
In  2007,  ConocoPhillips  conducted  an 
(jxploration  program  south  of  Barrow 
near  the  Walakpa  Gas  Field.  The  NSB 
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conducted  drilling  activities  in  2007, 
including  drilling  new  gas  wells,  and 
plugged  and  abandoned  depleted  wfdls 
in  the  Barrow  Gas  Fields.  During  the  5- 
year  timeframe  of  the  proposed 
regulations  (2013  to  2018),  we  expect 
the  NSB  to  maintain  an  active  presence 
in  the  gas  fields  with  the  potential  for 
additional  maintenance  of  the  fields. 

Biological  Information 

Pacific  Walrus  (Odobenus  roswarus 
divergens) 

The  Pacific  walrus  is  the  largest 
pinniped  species  (aquatic  carnivorous 
mammals  with  all  four  limbs  modified 
into  flippers)  in  the  Arctic.  Walruses  are 
readily  distinguished  from  other  Arctic 
pinnipeds  by  their  enlarged  upper 
canine  teeth,  which  form  prominent 
tusks.  Males,  which  have  relatively 
larger  tusks  than  females,  also  tend  to 
have  broader  skulls  (Fay  1982). 

Two  modem  subspecies  of  walruses 
are  generally  recognized  (Wozencraft 
2005,  p.  525;  Integrated  Taxonomic 
Information  Systern,  2010):  The  Atlantic 
walrus  [O.  r.  roswarus),  which  ranges 
from  the  central  Cahadian  Arctic 
eastward  to  the  Kara  Sea  (Reeves  1978) 
and  the  Pacific  walrus  (O.  r.  divergens), 
which  ranges  SHhojis  the  Bering  and 
Chukchi  seas  (Fay  1982).  The  smalt, 
geographically  isolated  population  of 
walruses  in  the  Laptev  Sea  (Heptner  et 
al.  1976;  Vishnevskaia  and  Bychkov 
1990;  Andersen  et  al.  1998;  Wozencraft 
2005;  Jefferson  et  al.  2008),  which  was 
previously  known  as  the  Laptev  walrus 
(Lindqvist  et  al.  2009),  is  now 
considered  part  of  the  Pacific  walrus 
population.  Atlantic  and  Pacific 
walruses  are  genetically  and 
morphologically  di.stinct  from  each 
other  (Cronin  et  al.  1994),  likely  because 
of  range  fragmentation  and 
differentiation  during  glacial  phases  of 
extensive  Arctic  sea  ice  cover 
(Harington  2008). 

Stock  Definition,  Range,  and  Abundance 

Pacific  walrus  are  represented  by  a 
single  stock  of  animals  that  inhabit  the 
shallow  continental  shelf  waters  of  the 
Bering  and  Chukchi  seas  (Sease  and 
Chapman  1988).  Though  some 
heterogeneity  in  the  populations  has  . 
been  documented  by  Jay  et  al.  (2008) 
from  differences  in  the  ratio  of  trace 
elements  in  the  teeth,  Scribner  et  al. 
(1997)  found  no  difference  in 
mitochondrial  or  nuclear  DNA  among 
Pacific  walruses  sampled  from  different 
breeding  areas.  The  population  ranges 
across  the  international  boundaries  of 
the  United  States  and  Russian 
Federation,  and  both  nations  share 
common  interests  with  respect  to  the 


conservation  and  management  of  this 
species.  Pacific  walruses  are  identified 
and  managed  in  the  United  States  and 
the  Russian  Federation  as  a  single 
population  (Service  2010). 

Pacific  walruses  range  across  the 
continental  shelf  waters  of  the  northern 
Bering  Sea  and  Chukchi  Sea,  relying 
principally  on  broken  pack  ice  habitat  to 
access  feeding  areas  of  high  benthic 
productivity  (Fay  1982).  Pacific 
walruses  migrate  up  to  1,500  km  (932 
mi)  between  summer  foraging  areas  in 
the  Arctic  (primarily  the  offshore 
continental  shelf  of  the  Chukchi  Sea) 
and  highly  productive,  seasonally  ice 
covered  waters  in  the  sub- Arctic 
(northern  Bering  Sea)  in  winter. 

Although  many  adult  male  Pacific 
walruses  remain  in  the  Bering  Sea 
during  the  ice  free  season,  where  they 
forage  from  coastal  haulouts,  most  of  the 
population  migrates  north  in  summer 
and  south  in  winter  following  seasonal 
patterns  of  ice  advance  and  retreat. 
Walruses  are  rarely  spotted  south  of  the 
Aleutian  archipelago;  however,  migrant 
animals  (mostly  males)  are  occasionally 
reported  in  the  North  Pacific.  Pacific 
walruses  are  presently  identified  and 
managed  as  a  single  panmictic 
population  (Service  2010,  unpublished 
data). 

Fossil  evidence  suggests  that  walruses 
occurred  in  the  northwest  Pacific  during 
the  last  glacial  maximum  (20,000  YBP) 
with  specimens  recovered  as  far  south 
as  northern  California  (Gingras  et  al. 
2007;  Harrington  2008).  More  recently, 
commercial  harvest  records  indicate 
that  Pacific  walruses  were  hunted  along 
the  southern  coast  of  the  Russian 
Federation  in  the  Sea  of  Okhotsk  and 
near  Unimak  Pass  (Aleutian  Islands) 
and  the  Shumigan  Islands  (Alaska 
Peninsula)  of  Alaska  during  the  17th 
Century  (Elliott  1882). 

Pacific  walruses  are  highly  mobile, 
and  their  distribution  varies  markedly 
in  response  to  seasonal  and  annual 
variations  in  sea  ice  cover.  During  the 
January  to  March  breeding  season, 
walruses  congregate  in  the  Bering  Sea 
pack  ice  in  areas  where  open  leads 
(fractures  in  sea  ice  caused  by  wind  drift 
or  ocean  currents),  polynyas  (enclosed 
areas  of  unfrozen  water  surrounded  by 
ice)  or  thin  ice  allow  access  to  water 
(Fay  1982;  P’ay  ei  al.  1984).  The  specific 
location  of  winter  breeding  aggregations 
varies  annually  depending  upon  the 
distribution  and  extent  of  ice.  Breeding 
aggregations  have  been  reported 
southwest  of  St.  Lawrence  Island, 
Alaska;  south  of  Nunivak  Island,  Alaska; 
and  south  of  the  Chukotka  Peninsula  in 
the  Culf  of  Anadyr,  Russian  F’ederation 
(Fay  1982;  Mymrin  et  al.  1990;  P’igure  1 
in  Garlich-Miller  et  al.  2011a). 


In  spring,  as  the  Bering  Sea  pack  ice 
deteriorates,  most  of  the  population 
migrates  northward  through  the  Bering 
Strait  to  summer  feeding  areas  over  the 
continental  shelf  in  the  Chukchi  Sea. 
However,  several  thou.sand  animals, 
primarily  adult  males,  remain  in  the 
Bering  Sea  during  the  summer  months, 
foraging  from  coastal  haulouts  in  the 
Culf  of  Anadyr,  Russian  Federation,  and 
in  Bristol  Bay,  Alaska  (Figure  1  in 
Carlich-Miller  et  al.  2011a). 

Summer  distributions  (both  males  and 
females)  in  the  Chukchi  Sea  vary 
annually,  depending  upon  the  extent  of 
sea  ice.  When  broken  sea  ice  is 
abundant,  walruses  are  typically  found 
in  patchy  aggregations  over  continental 
shelf  waters.  Individual  groups  may 
range  from  fewer  than  10  to  more  than 
1,000  animals  (Gilbert  1999;  Ray  et  al. 
2006).  Summer  concentrations  have 
been  reported  in  loose  pack  ice  off  the 
northwestern  coast  of  Alaska,  between 
Icy  Cape  and  Point  Barrow,  and  along 
the  coast  of  Chukotka,  Russian 
Federation,  and  Wrangel  Island  (Fay 
1982;  Gilbert  et  al.  1992;  Belikov  et  al. 
1996).  In  years  of  low  ice  concentrations 
in  the  Chukchi  Sea,  some  animals  range 
east  of  Point  Barrow  into  the  Beaufort 
Sea;  walruses  have  also  been  observed 
in  the  Eastern  Siberian  Sea  in  late 
summer  (Fay  1982;  Belikov  et  al.  1996). 
The  pack  ice  of  the  Chukchi  Sea  usually 
reaches  its  minimum  extent  in 
September.  In  years  when  the  sea  ice 
retreats  north  beyond  the  continental 
shelf,  walruses  congregate  in  large 
numbers  (up  to  several  tens  of 
thousands  of  animals  in  some  locations) 
at  terrestrial  haulouts  on  Wrangel  Island 
and  other  sites  along  the  northern  coast 
of  the  Chukotka  Peninsula,  Russian 
F'ederation,  and  northwestern  Alaska 
(Fay  1982;  Belikov  et  al.  1996;  Kochnev 
2004;  Ovsyanikov  et  al.  2007;  Kavry  et 
al.  2008;  MacCracken  2012). 

In  late  September  and  CJctober, 
walruses  that  summered  in  the  Chukchi 
Sea  typically  begin  moving  south  in 
advance  of  the  developing  sea  ice. 
Satellite  telemetry  data  indicate  that 
male  walruses  that  summered  at  coa.stal 
haulouts  in  the  Bering  Sea  also  begin  to 
move  northward  towards  winter 
breeding  areas  in  November  (Jay  and 
Hills  2005).  The  male  walruses’ 
northward  movement  appears  to  be 
driven  primarily  by  the  presence  of 
females  at  that  time  of  year  (Freitas  et 
al.  2009). 

Distribution  in  the  Chukchi  Sea 

During  the  summer  months,  walru.ses 
are  widely  distributed  across  the 
shallow  continental  shelf  waters  of  the 
Chukchi  Sea.  Significant  summer 
concentrations  include  near  Wrangel 
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and  Herald  Islands  in  Russian  waters 
and  at  Hanna  Shoal  (northwest  of  Point 
Barrow)  in  U.S.  waters  (Jay  et  al.  2012). 
As  the  ice  edge  advances  southward  in 
the  fall,  walruses  reverse  their  migration 
and  re-group  on  the  Bering  Sea  pack  ice. 

The  distribution  of  walruses  in  the 
eastern  Chukchi  Sea  where  exploration 
activities  would  occur  is  influenced 
primarily  by  the  distribution  and  extent 
of  seasonal  pack  ice.  In  June  and  July, 
scattered  groups  of  walruses  are 
typically  found  in  loose  pack  ice 
habitats  between  Icy  Cape  and  Point 
Barrow  (Fay  1982;  Gilbert  et  al.  1992). 
Recent  telemetry  studies  investigating 
foraging  patterns  in  the  eastern  Chukchi 
Sea  suggest  that  many  walruses  focus 
foraging  efforts  near  Hanna  Shoal, 
northwest  of  Point  Barrow  (Jay  et  al.  in 
press).  In  August  and  September, 
concentrations  of  animals  tend  to  be  in 
areas  of  unconsolidated  pack  ice, 
usually  within  100  km  of  the  leading 
edge  of  the  ice  pack  (Gilbert  1999). 
Individual  groups  occupying 
unconsolidated  pack  ice  typically  range 
from  fewer  than  10  to  more  than  1,000 
animals.  (Gilbert  1999;  Ray  et  al.  2006). 
In  August  and  September,  the  edge  of 
the  pack  ice  generally  retreats 
northward  to  about  71°  N  latitude; 


however  in  light  ice  years,  the  edge  can 
retreat  north  beyond  the  continental 
shelf  (Douglas  2010).  Sea  ice  normally 
reaches  its  minimum  (northern)  extent 
sometime  in  September,  and  ice  begins 
to  reform  rapidly  in  October  and 
November.  Walruses  typically  migrate 
out  of  the  eastern  Chukchi  Sea  in 
October  in  advance  of  the  developing 
sea  ice  (Fay  19821;  Jay  et  al.  in  press). 

Population  Status 

The  size  of  the  Pacific  walrus 
population  has  never  been  known  with 
certainty.  Based  on  large  sustained 
harvests  in  the  18th  and  19th  centuries, 
Fay  (1982)  speculated  that  the  pre¬ 
exploitation  population  was  represented 
by  a  minimum  of  200,000  animals. 

Since  that  time,  population  size  is 
believed  to  have  fluctuated  in  response 
to  varying  levels  of  human  exploitation. 
Large  scale  commercial  harvests  are 
believed  to  have  reduced  the  population 
to  50,000  to  100,000  animals  by  the 
mid-1950s  (Fay  et  al.  1997).  The 
population  apparently  increased  rapidly 
in  size  during  the  1960s  and  1970s  in 
response  to  harvest  regulations  that 
limited  the  take  of  females  (Fay  et  al. 
1989).  Between  1975  and  1990,  vi.sual 
aerial  surveys  jointly  conducted  by  the 


United  States  and  Soviet  Union  at  5- 
yoar  intervals  produced  population 
e.stimates  ranging  from  201,039  to 
246,360  (Table  1).  Efforts  to  survey  the 
Pacific  walrus  population  were 
suspended  by  both  countries  after  1990, 
due  to  unresolved  problems  with  survey 
methods  that  produced  population 
estimates  with  unknown  bias  and 
unknown,  but  presumably  large, 
variances  that  severely  limited  their 
utility  (Speckman  et  al.  2012). 

In  2006,  a  joint  United  States-Russian 
Federation  survey  was  conducted  in  the 
pack  ice  of  the  Bering  Sea,  using 
thermal  imaging  systems  to  detect 
walruses  hauled  out  on  sea  ice  and 
satellite  transmitters  to  account  for 
walruses  in  the  water  (Speckman  et  al. 
2012).  The  number  of  walruses  within 
the  surveyed  area  was  estimated  at 
1 29,000,  with  a  95  percent  confidence 
interval  of  55,000  to  507,000 
individuals.  This  is  a  conservative 
minimum  estimate,  as  weather 
conditions  forced  termination  of  the 
survey  before  much  of  the  southwest 
Bering  Sea  was  surveyed;  animals  were 
observed  in  that  region  as  the  surveyors 
returned  to  Anchorage,  Alaska.  Table  1 
provides  a  summary  of  survey  results. 


Table  1— Estimates  of  Pacific  Walrus  Population  Size,  1975  to  2006 


w  Population  size  “ 

I  (95%  confidence  interval) 


214,687  (-20,000  to  480,000)  ►> .  Udevitz  et  al.  2001. 

246,360  (-20,000  to  540,0(X)) .  Johnson  etal.  1982;  Fedoseev  1984. 

242,366  ( -  20,000  to  51 0,000) .  Udevitz  et  al.  2001 . 

201 ,039  ( - 1 9,000  to  460,000)  .  Gilbert  et  al.  1 992. 

129,000  (55,000  to  507,000)  .  Speckman  et  al.  201 1 . 


■  due  to  differences  in  methcxls,  comparisons  of  estimates  across  years  (population  trends)  are  subject  to  several  caveats  and  not  reliable. 
•’95  percent  confidence  intervals  for  1975  to  1990  are  from  Fig.  1  in  Hills  and  Gilbert  (1994). 


These  survey  results  suggest  that  the 
walrus  population  has  declined; 
however,  discrepancies  among  the 
sur\’ey  methods  and  large  confidence 
intervals  that  in  some  cases  overlap  zero 
do  not  support  such  a  definitive 
conclusion.  Resource  managers  in  the 
Russian  Federation  have  concluded  that 
the  population  has  declined  and  have 
reduced  harvest  quotas  in  recent  years 
accordingly  (Kocbnev  2004;  Kochnev 
2005;  Kochnev  2010,  pers.  comm.), 
based  in  part  on  the  lower  abundance 
estimate  generated  from  the  2006 
survey.  However,  past  survey  results  are 
not  directly  comparable  due  to 
differences  in  survey  methods,  timing  of 
surveys,  segments  of  the  population 
surveyed,  and  incomplete  coverage  of 
areas  where  walruses  may  have  been 
present  (Fay  et  al.  1997);  thus,  these 
results  do  not  provide  a  basis  for 


determining  trends  in  population  size 
(Hills  and  Gilbert  1994;  Gilbert  1999). 
Whether  prior  estimates  are  biased  low 
or  high  is  unknown,  because  of 
problems  with  detecting  individual 
animals  on  ice  or  land,  and  in  open 
water,  and  difficulties  counting  animals 
in  large,  dense  groups  (Speckman  et  al. 
2011).  In  addition,  no  survey  has  ever 
been  completed  within  a  time  frame  that 
could  account  for  the  redistribution  of 
individuals  (leading  to  double  counting 
or  undercounting),  or  before  weather 
conditions  either  delayed  the  effort  or 
completely  terminated  the  survey  before 
the  entire  area  of  potentially  occupied 
habitat  had  been  covered  (Speckman  et 
al.  2011).  Due  to  these  problems,  as  well 
as  seasonal  differences  among  surveys 
(fall  or  spring)  and  despite  technological 
advancements  that  correct  for  some 
problems,  we  do  not  believe  the  survey 


results  provide  a  reliable  basis  for 
estimating  a  population  trend. 

Changes  in  the  walrus  population 
have  also  been  investigated  by 
examining  cJianges  in  biological 
parameters  over  time.  Ba.sed  on 
evidence  of  changes  in  abundance, 
distributions,  condition  indices, 
pregnancy  rates,  and  minimum  breeding 
age.  Fay  et  al.  (1989)  and  Fay  et  al. 
(1997)  concluded  that  the  Pacific  walrus 
population  increased  greatly  in  size 
during  the  1960s  and  1970s,  and 
postulated  that  the  population  was  near, 
or  had  exceeded,  the  carrying  capacity 
(K)  of  its  environment  by  the  early 
1980s.  We  would  expect  the  population 
to  decline  if  K  is  exceeded.  In  addition, 
harvests  increased  in  the  1980s. 

Changes  in  the  size,  composition,  and 
productivity  of  the  sampled  walrus 
harvest  in  the  Bering  Strait  Region  of 
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Alaska  over  this  time  frame  are 
consistent  with  this  hypothesis  (Garlich- 
Miller  et  al.  2006;  MacCracken  2012). 
Harvest  levels  declined  sharply  in  the 
early  1990s,  and  increased  reproductive 
rates  and  earlier  maturation  in  females 
occurred,  suggesting  that  density 
dependent  regulatory  mechanisms  had 
been  relaxed  and  the  population  was 
likely  below  K  (Garlich-Miller  et  al. 

2006;  MacCracken  2012).  However, 
Garlich-Miller  et  al.  (2006)  also  noted 
that  there  are  no  data  concerning  the 
trend  in  abundance  of  the  walrus 
population  or  the  status  of  its  prey  to 
verify  this  hypothesis,  and  that  whether 
density  dependent  changes  in  life- 
histor^  parameters  might  have  been 
mediated  by  changes  in  population 
abundance  or  changes  in  the  carrying 
capacity  of  the  environment  is 
unknown. 

Habitat 

The  Pacific  walrus  is  an  ice- 
dependent  species  that  relies  on  sea  ice 
for  many  aspects  of  its  life  history. 

Unlike  other  pinnipeds,  walruses  are 
not  adapted  for  a  pelagic  existence  and 
must  haul  out  on  ice  or  land  regularly. 
Floating  pack  ice  serves  as  a  substrate 
for  resting  between  feeding  dives  (Ray  et 
al.  2006),  breeding  behavior  (Fay  et  al. 
1984),  giving  birth  (Fay  1982),  and 
nursing  and  care  of  young  (Kelly  2001). 
Sea  ice  provides  access  to  offshore 
feeding  areas  over  the  continental  shelf 
of  the  Bering  and  Ghukchi  seas,  passive 
transportation  to  new  feeding  areas 
(Richard  1990;  Ray  et  al.  2006),  and 
isolation  from  terrestrial  predators 
(Richard  1990;  Kochnev  2004; 
Ovsyanikov  et  al.  2007).  Sea  ice 
provides  an  extensive  substrate  upon 
which  the  risk  of  predation  and  hunting 
is  greatly  reduced  (Kelly  2001;  Fay 
1982). 

Sea  ice  in  the  Northern  Hemisphere  is 
comprised  of  first  year  sea  ice  that 
formed  in  the  most  recent  autumn/ 
winter  period,  and  multi-year  ice  that 
has  survived  at  least  one  summer  melt 
season.  Sea  ice  habitats  for  walruses 
include  openings  or  leads  that  provide 
access  to  the  water  and  to  food 
resources.  Walruses  generally  do  not  use 
multi-year  ice  or  highly  compacted  first 
year  ice  in  which  there  is  an  absence  of 
persistent  leads  or  polynyas  (Richard 
1990).  Expansive  areas  of  heavy  ice 
cover  are  thought  to  play  a  restrictive 
role  in  walrus  di,stributions  across  the 
Arctic  and  serve  as  a  barrier  to  the 
mixing  of  populations  (Fay  1982;  Dyke 
et  al.  1999;  Harington  2008).  Walruses 
generally  do  not  occur  farther  south 
than  the  maximum  extent  of  the  winter 
pack  ice,  possibly  due  to  their  reliance 
on  sea  ice  for  breeding  and  rearing 


young  (Fay  et  al.  1984)  and  isolation 
from  terrestrial  predators  (Kochnev 
2004;  Ovsyanikov  et  al.  2007),  or 
because  of  the  higher  densities  of 
benthic  invertebrates  in  northern  waters 
(Grebmeier  et  al.  2006a). 

Walruses  may  utilize  ice  that  is 
greater  than  20  cm  (~8  in),  but  generally 
require  ice  thickne.sses  of  50  cm  (-20  in) 
or  more  to  support  their  weight,  and  are 
not  found  in  areas  of  extensive, 
unbroken  ice  (Fay  1982;  Richard  1990). 
Thus,  in  winter  they  concentrate  in 
areas  of  broken  pack  ice  associated  with 
divergent  ice  flow  or  along  the  margins 
of  persistent  polynyas  (Burns  et  al. 

1981;  Fay  et  al.  1984;  Richard  1990)  in 
areas  with  abundant  food  resources  (Ray 
et  al.  2006).  Females  with  young 
generally  spend  the  summer  months  in 
pack  ice  habitats  of  the  Chukchi  Sea. 
Some  authors  have  suggested  that  the 
size  and  topography  of  individual  ice 
floes  are  important  features  in  the 
selection  of  ice  haulouts,  noting  that 
some  animals  have  been  observed 
returning  to  the  same  ice  floe  between 
feeding  bouts  (Ray  et  al.  2006). 
Conversely,  walruses  can  and  will 
exploit  a  broad  range  of  ice  types  and 
ice  concentrations  in  order  to  stay  in 
preferred  foraging  or  breeding  areas 
(Freitas  et  al.  2009;  Jay  et  al.  2010a;  Ray 
et  al.  2010).  Walruses  tend  to  make 
shorter  foraging  excursions  when  they 
are  using  sea  ice  rather  than  land 
haulouts  (Udevitz  et  al.  2009), 
suggesting  that  it  is  more  energetically 
efficient  for  them  to  haulout  on  ice  than 
forage  from  shore.  Fay  (1982)  notes  that 
several  authors  reported  that  when 
walruses  had  the  choice  of  ice  or  land 
for  a  resting  place,  ice  was  always 
selected.  However,  walrus  occupancy  of 
an  area  can  be  somewhat  independent 
of  ice  conditions.  Many  walruses  will 
stay  over  productive  feeding  areas  even 
to  the  point  when  the  ice  completely 
melts  out.  It  appears  that  adult  females 
and  younger  animals  can  remain  at  sea 
for  a  week  or  two  before  coming  to  shore 
to  rest. 

When  suitable  sea  ice  is  not  available, 
walruses  haul  out  on  land  to  rest.  A 
wide  variety  of  substrates,  ranging  from 
sand  to  boulders,  are  used.  Isolated 
islands,  points,  spits,  and  headlands  are 
occupied  most  frequently.  The  primary 
consideration  for  a  terrestrial  haulout 
site  appears  to  be  isolation  from 
disturbances  and  predators,  although 
social  factors,  learned  behavior, 
protection  from  strong  winds  and  surf, 
and  proximity  to  food  resources  also 
likely  influence  the  choice  of  terrestrial 
haulout  sites  (Richard  1990).  Walruses 
tend  to  use  established  haulout  sites 
repeatedly  and  exhibit  some  degree  of 
fidelity  to  these  sites  (Jay  and  Hills 


2005),  although  the  use  of  coastal 
haulouts  appears  to  fluctuate  over  time, 
possibly  due  to  localized  prey  depletion 
(Garlich-Miller  and  Jay  2000).  Human 
disturbance  is  also  thought  to  influence 
the  choice  of  haulout  sites;  many 
historic  haulouts  in  the  Bering  Sea  were 
abandoned  in  the  early  1900s  when  the 
Pacific  walrus  population  was  subjected 
to  high  levels  of  exploitation  (Fay  1982; 
Fay  et  al.  1984). 

Adult  male  walruses  use  land-based 
haulouts  more  than  females  or  young, 
and  consequently,  have  a  greater 
geographical  distribution  through  the 
ice-free  season.  Many  adult  males 
remain  in  the  Bering  Sea  throughout  the 
ice-free  season,  making  foraging  trips 
from  coastal  haulouts  in  Bristol  Bay, 
Alaska,  and  the  Gulf  of  Anadyr,  Russian 
Federation  (Figure  1  in  Garlich-Miller  et 
al.  2011a),  while  females  and  juvenile 
animals  generally  stay  with  the  drifting 
ice  pack  throughout  the  year  (Fay  1982). 
Females  with  dependent  young  may 
prefer  sea  ice  habitats  because  coastal 
haulouts  pose  greater  risk  from 
trampling  injuries  and  predation  (Fay 
’  and  Kelly  1980;  Ovsyanikov  et  al.  1994; 
Kochnev  2004;  Ovsyanikov  et  al.  2007; 
Kavry  et  al.  2008;  Mulcahy  et  al.  2009). 
F’emales  may  also  prefer  sea  ice  habitats 
because  they  may  have  difficulty 
feeding  while  caring  for  a  young  calf 
that  has  limited  swimming  range 
(Cooper  et  al.  2006;  Jay  and  Fischbach 
2008). 

The  numbers  of  male  walruses  using 
coastal  haulouts  in  the  Berir>g  Sea 
during  the  summer  months,  and  the 
relative  uses  of  different  coastal  haulout 
sites  in  the  Bering  Sea,  have  varied  over 
the  past  century.  Harvest  records 
indicate  that  walrus  herds  were  once 
common  at  coastal  haulouts  along  the 
Alaska  Peninsula  and  the  islands  of 
northern  Bristol  Bay  (Fay  et  al.  1984). 

By  the  early  1950s,  most  of  the 
traditional  haulout  areas  in  the 
Southern  Bering  Sea  had  been 
abandoned,  presumably  due  to  hunting 
pressure.  During  the  1950s  and  1960s, 
Round  Island  was  the  only  regularly 
used  haulout  in  Bristol  Bay,  Alaska.  In 
1960,  the  State  of  Alaska  established  the 
Walrus  Islands  State  Game  Sanctuary, 
which  closed  Round  Island  to  hunting. 
Peak  counts  of  walruses  at  Round  Island 
increased  from  1,000  to  2,000  animals  in 
the  late  1950s  (Frost  et  al.  1983)  to  more 
than  10,000  animals  in  the  early  1980s 
(Sell  and  Weiss  2010),  but  .subsequently 
declined  to  2,000  to  5,000  over  the  pa.st 
decade  (Sell  and  Weiss  2010).  General 
observations  indicate  that  declining 
walrus  counts  at  Round  Island  may,  in 
part,  reflect  a  redistribution  of  animals 
to  other  coastal  sites  in  the  Bristol  Bay 
region.  For  example,  walruses  have  been 
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observed  increasingly  regularly  at  the 
Clape  Seniavin  hanloiit  on  the  Alaska 
Penin.sula  since  the  197()s,  and  at  Cape 
Pierce  and  (’.ape  Newenhani  in 
northwest  Bristol  Bay  since  the  early 
1980s  (Jay  and  Hills  200.1;  Winlree  2010; 
Figure  1  in  Garlich-Miller  at  al.  201  lal, 
and  more  recently  at  Hageineister 
Island. 

Traditional  male  summer  haulouts 
along  the  Bering  Sea  coast  of  the 
Russian  Federation  include  sites  along 
the  Kamchatka  Peninsula,  the  Gulf  of 
Anadyr  (most  notably  Rudder  and 
Meechkin  spits),  and  Arakamchechen 
Island  (Garlich-Miller  and  Jay  2000; 
Figure  1  in  Garlich-Miller  et  al.  2011a). 
Walruses  have  not  occupied  several  of 
the  southernmost  haulouts  along  the 
t;oast  of  Kamchatka  in  recent  years,  and 
the  numh%r  of  animals  in  the  Gulf  of 
Anadyr  has  also  declined  in  recent  years 
(Kochnev  200.1).  Factors  influencing 
abundance  at  Bering  Sea  haulouts  are 
poorly  understood,  but  may  include 
changes  in  prey  densities  near  the 
haulouts,  changes  in  population  size, 
di.sturbance  levels,  and  changing 
seasonal  distributions  (Jay  and  Hills 
2005)  (presumably  mediated  by  sea  ice 
coverage  or  temperature). 

Historically,  coastal  haulouts  along 
the  Arctic  (Chukchi  Sea)  coast  have 
been  used  less  consistently  during  the 
summer  months  than  those  in  the 
Bering  Sea  because  of  the  presence  of 
pack  ice  for  much  of  the  year  in  the 
Chukchi  Sea.  Since  the  mid-1990s, 
reductions  of  .summer  sea  ice  coincided 
with  a  marked  increa.se  in  the  use  of 
coastal  haulouts  along  the  Chukchi  Sea 
coast  of  the  Russian  Federation  during 
the  summer  months  (Kochnev  2004; 
Kavry  et  al.  2008).  Large,  mixed 
(composed  of  various  age  and  sex 
groups)  herds  of  walruses,  up  to  several 
tens  of  thousands  of  animals,  began  to 
use  coa.stal  haidouts  on  Wrangel  Island, 
Russian  Federation,  in  the  early  1990s, 
and  several  coastal  haulouts  along  the 
northern  Chukotka  coastline  of  the 
Russian  Federation  have  emerged  in 
recent  years,  likely  as  a  result  of 
reductions  in  summer  .sea  ice  in  the 
Chukchi  Sea  (Kochnev  2004; 

Ovsyanikov  et  al.  2007;  Kavry  et  al. 
2008;  Figure  1  in  Garlich-Miller  et  al. 
2011a). 

In  2007,  2009,  2010,  and  2011, 
walruses  were  also  observed  hauling  out 
in  large  numbers  with  mixed  sex  and 
age  groups  along  the  Chukchi  Sea  coast 
of  Alaska  in  late  August.  September, 
and  October  (Thomas  et  al.  2009;  . 
Service  2010,  unpublished  data; 
Garlich-Miller  et  al.  2011b;  MacCracken 
2012).  Monitoring  studies  conducted  in 
association  with  oil  and  gas  exploration 
suggest  that  the  use  of  coastal  haulouts 


along  the  Arctic  coast  of  Alaska  during 
the  summer  months  is  dependent  upon 
the  availability  of  scia  ice.  I’or  example, 
in  2000  and  2008,  walruses  foraging  off 
the  (fhukchi  .Sea  coast  of  Alaska 
remained  with  the  ice  pack  over  the 
continental  shelf  during  the  months  of 
August,  September,  and  October. 
However  in  2007  and  2009,  the  pack  ice 
retreated  beyond  the  continental  shelf 
and  large  numbers  of  walruses  hauled 
out  on  land  at  several  locations  between 
Point  Barrow  and  Cape  Lisburne,  Alaska 
(Ireland  et  al.  2009;  Thomas  et  al.  2009; 
Service  2010,  unpublished  data;  Figure 
1  in  Cfarlich-Miller  et  al.  201  la),  and  in 
2010  and  2011,  at  least  20,000  to  .10,000 
walruses  w'ere  observed  hauled  out 
approximately  4.8  km  (3  mileslmij) 
north  of  the  Native  Village  of  Point  Lay, 
Ala.ska  (Garlich-Miller  et  al.  2011b). 

Transitory  coastal  haulouts  have  also 
been  reported  in  late  fall  (October  to 
November)  along  the  southern  Chukchi 
,Sea  coast,  coinciding  with  the  southern 
migration.  Mixed  herds  of  walruses 
frequently  come  to  shore  to  rest  for  a 
few  days  to  weeks  along  the  coast  before 
continuing  on  their  migration  to  the 
Bering  ,Sea.  Cape  Lisburne,  Alaska,  and 
Capes  Serdtse-Kamen’  and  Dezhnev, 
Russian  Federation,  are  the  most 
consistently  u.sed  haulouts  in  the 
Chukchi  Sea  at  this  time  of  year 
(Garlich-Miller  and  Jay  2000).  Large 
mixed  herds  of  walruses  have  also  been 
reported  in  late  fall  and  early  winter  at 
coastal  haulouts  in  the  northern  Bering 
Sea  at  the  Punuk  Islands  and  Saint 
Lawrence  Island,  Ala.s'ka;  Big  Diomede 
Island,  Russian  Federation;  and  King 
Island,  Alaska,  prior  to  the  formation  of 
sea  ice  in  offshore  breeding  and  feeding 
areas  (Fay  and  Kelly  1980;  Garlich- 
Miller  and  Jay  2000;  Figure  1  in  Garlich- 
Miller  et  al.  2011a). 

Life  History 

Walruses  are  long-lived  animals  with 
low  rates  of  reproduction,  much  lower 
than  other  pinniped  species.  Walruses 
may  live  35  to  40  years  and  some  may 
remain  reproductively  active  until 
relatively  late  in  life  (Garlich-Miller  et 
al.  2006).  Females  give  birth  to  one  calf 
every  2  or  more  years.  Breeding  occurs 
between  January  and  March  in  the  pack 
ice  of  the  Bering  Sea.  Calves  are  usually 
born  in  late  April  of  May  the  following 
year  during  the  northward  migration 
from  the  Bering  Sea  to  the  Chukchi  Sea. 
Calving  areas  in  the  Chukchi  Sea  extend 
from  the  Bering  Strait  to  latitude  70°N 
(Fay  et  al.  1984). 

At  birth,  walrus  calves  are 
approximately  65  kg  (143  lb)  and  113 
cm  (44.5  in)  long  (Fay  1982).  Calves  are 
capable  of  entering  the  water  shortly 
after  birth,  but  tend  to  haulout 


freqviimtly,  until  their  swimming  ability 
and  blubber  layer  are  well  developed. 
Ftenales  tend  newborn  calves  closely 
and  accompany  their  mother  from  birth 
until  weaned  after  2  years  or  more. 

(]ows  brood  neonates  to  aid  in  their 
thermoregulation  (Fay  and  Ray  1968), 
and  carry  them  on  their  back  or  under 
their  flipper  while  in  the  water 
(C^ehnrich  1984).  Females  with 
newborns  often  join  to  form  large 
“nursery  herds”  (Burns  1970).  Summer 
distribution  of  females  and  young 
walruses  is  related  to  the  movements  of 
the  pack  ice  relative  to  feeding  areas. 

Artisr  the  first  7  years  of  life,  the 
growth  rate  of  female  walruses  declines 
rapidly,  and  they  reach  a  maximum 
body  size  by  approximately  10  years  of 
age.  Females  reach  sexual  maturity  at  4 
to  9  years  of  age.  Adult  femalefl  can 
reach  lengths  of  up  to  3  m  (9.8  ft)  and 
weigh  up  to  1,100  kg  (2,425  lb).  Male 
walrus  tend  to  grow  faster  and  for  a 
longer  period  than  females.  Males 
h(H;ome  fertile  at  5  to  7  years  of  age; 
however,  they  are  usually  unable  to 
compete  for  mates  until  they  reach  full 
adult  body  size  at  15  to  16  years  of  age. 
Adult  males  can  reach  lengths  of  3.5  m 
(11.5  ft)  and  can  weigh  more  than  2,000 
kg  (4,409  lb)  (Fay  1982)., 

Behavior 

Walruses  are  social  and  gregarious 
animals.  They  tend  to  travel  in  groups 
and  hard  out  of  the  water  to  rest  on  ice 
or  land  in  densely  packed  groups.  On 
land  or  ice,  in  any  season,  walruses  tend 
to  lie  in  close  physical  contact  with 
each  other.  Young  animals  often  lie  on 
lop  of  adults.  Group  size  can  range  from 
a  few  individuals  up  to  .several 
thousand  animals  (Gilbert  1999; 
Kastelein  2002;  Jefferson  et  al.  2008).  At 
any  time  of  the  year,  w'hen  groups  are 
disturbed,  stampedes  from  a  haulout 
can  re.sult  in  injuries  and  mortalities. 
Calves  and  young  animals  are 
particularly  vulnerable  to  trampling 
injuries  (Fay  1980;  Fay  and  Kelly  1980). 
The  reaction  of  walruses  to  disturbance 
ranges  from  no  reaction  to  e.scape  into 
the  water,  depending  on  the 
circumstances  (Fay  et  al.  1984).  Many 
factors  play  into  the  severity  of  the 
response,  including  the  age  and  sex  of 
the  animals,  the  size  and  location  of  the 
group  (on  ice,  in  water,  Fay  et  al.  1984). 
Females  with  calves  appear  to  be  most 
sensitive  to  disturbance,  and  animals  on 
shore  are  more  sensitive  than  those  on 
ice  (Fay  et  al.  1984).  A  fright  response 
caused  by  disturbance  can  cause 
stampedes  on  a  haulout,  resulting  in 
injuries  and  mortalities  (Fay  and  Kelly 
1980). 

Mating  occurs  primarily  in  January 
and  February  in  broken  pack  ice  habitat 
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in  the  Bering  Sea.  Breeding  bulls  follow 
herds  of  females  and  compete  for  access 
to  groups  of  females  hauled  out  onto  sea 
ice.  Males  perform  visual  and  acoustical 
displays  in  the  water  to  attract  females 
and  defend  a  breeding  territory.  Sub¬ 
dominant  males  remain  on  the 
periphery  of  these  aggregations  and 
apparently  do  not  display.  Intruders 
into  display  areas  are  met  with  threat 
displays  and  physical  attacks. 

Individual  females  leave  the  resting 
herd  to  join  a  male  in  the  water  where 
copulation  occurs  (Fay  et  al.  1984;  Sjare 
and  .Stirling  1996). 

The  social  bond  between  the  mother 
and  calf  is  very  strong,  and  it  is  unusual 
for  a  cow  to  become  separated  from  her 
calf  (Fay  1982).  The  calf  normally 
remains  with  its  mother  for  at  least  2 
years,  sometimes  longer,  if  not 
supplanted  by  a  new  calf  (Fay  1982). 
After  separation  from  their  mother, 
young  females  tend  to  remain  with 
groups  of  adidt  femal.es,  whereas  young 
males  gradually  separate  from  the 
females  and  begin  to  associate  with 
groups  of  other  males.  Walruses  appear 
to  base  their  individual  social  status  on 
a  combination  of  body  size,  tusk  size, 
and  aggressiveness.  Individuals  do  not 
necessarily  a.ssociate  with  the  same 
group  of  animals  and  must  continually 
reaffirm  their  social  status  in  each  new 
aggregation  (Fay  1982;  NAMMCX)  2004). 

Walruses  produce  a  variety  of  sounds 
(harks,  knocks,  grunts,  rasps,  clicks, 
whistles,  contact  calls,  etc.;  Miller  198.5; 
.Stirling  ef  al.  1987),  which  range  in 
frequency  from  0.1  to  4000  Hz  (Miller 
198.5;  Richardson  et  al.  1995).  Airborne 
vocalizations  accompany  nearly  every 
social  interaction  that  occurs  on  land  or 
ice  (Miller  1985;  Charrier  et  al.  2011) 
and  facilitate  kin  recognition,  male 
breeding  displays,  recognition  of 
conspecifics,  and  female  mate  choice 
(Insley  et  al.  2003;  Charrier  et  al.  2011). 
Miller  (1985)  indicated  that  barks  and 
other  calls  wore  used  to  promote  group 
cohesion  and  prompted  herd  members 
to  attend  to  young  distressed  animals. 
Walruses  also  vocalize  extensively 
while  underwater,  which  has  been  used 
to  track  movements,  study  behavior,  and 
infer  relative  abundance  (Stirling  et  al. 
1983;  Hannay  et  al.  2012,  Mouy  et  al. 
2012).  The  purpo.ses  of  underwater 
vocalizations  are  not  explicitly  known 
but  are  associated  with  breeding  (Ray 
and  Watkins  1975;  .Stirling  et  al.  1987; 
Sjare  et  al.  2003),  swimming,  and  diving 
(Hannay  et  al.  2012).  Stirling  et  al. 

(1987)  suggested  that  variation  among 
individuals  in  stereotyped  underwater 
calls  may  be  used  to  identify 
individuals.  Mouy  et  al.  (2012)  opined 
that  knocks  made  while  diving  may  be 
used  to  locate  the  bottom  and  identify 


bottom  substrates  associated  with  prey. 
Underwater  vocalizations  may  also  be 
used  to  communicate  with  other 
walru.ses. 

Becau.se  of  walrus  grouping  behavior, 
all  vocal  communications  occur  w'ithin 
a  short  distance  (Miller  1985).  Walrus' 
underwater  vocalizations  can  be 
detected  for  only  a  few  kilometers 
(Mouy  et  al.  2012)  and  likely  do  not  act 
as  long  distance  communication. 

Frey 

Walruses  consume  mostly  benthic 
(region  at  the  bottom  of  a  body  of  water) 
invertebrates  and  are  highly  adapted  to 
obtain  bivalves  (Fay  1982;  Bowen  and 
Siniff  1999;  Born  et  al.  2003;  Dehn  et  al. 
2007;  Boveng  et  al.  2008;  .Sheffield  and 
Crebmeier  2009).  Fish  and  other 
vertebrates  have  occasionally  been 
found  in  their  stomachs  (Fay  1982; 
.Sheffield  and  Grebmeier  2009). 

Walruses  root  in  the  bottom  .sediment 
with  their  muzzles  and  use  their 
whiskers  to  locate  prey  items.  They  use 
their  fore  flippers,  no.se,  and  jets  of 
water  to  extract  prey  buried  up  to  32  cm 
(12.6  in)  (Fay  1982;  Oliver  et  al.  1983; 
Kaslelein  2002;  Levermann  et  al.  2003). 
The  foraging  behavior  of  walruses  is 
thought  to  have  a  major  impact  on 
benthic  communities  in  the  Bering  and 
Chukchi  seas  (Oliver  et  al.  1983;  Klaus 
et  al.  1990).  Ray  et  al.  (2006)  estimate 
that  walruses  consume  approximately  3 
million  metric  tons  (3,307  tons)  of 
benthic  bioma.ss  annually,  and  that  the 
area  affected  by  walrus  foraging  is  in  the 
order  of  thousands  of  .square  (sq)  km 
(thousands  of  sq  mi)  annually. 
Con.sequently,  walruses  play  a  major 
role  in  benthic  ecosystem  .structure  and 
function,  which  Ray  et  al.  (2006) 
suggested  increased  nutrient  flux  and 
productivity. 

The  earliest  studies  of  food  habits 
were  based  on  examination  of  .stomachs 
from  walru.ses  killed  by  hunters.  These 
reports  indicated  that  walruses  were 
primarily  feeding  on  bivalves  (clams), 
and  that  non-bivalve  prey  was  only 
incidentally  ingested  (Fay  1982; 
.Sheffield  et  al.  2001).  However,  these 
early  studies  did  not  take  into  account 
the  differential  rate  of  digestion  of  prey 
items  (Sheffield  et  al.  2001).  Additional 
research  indicates  that  stomach  contents 
include  over  100  taxa  of  benthic 
invertebrates  from  all  major  phyla  (Fay 
1982;  Sheffield  and  Grebmeier  2009), 
and  while  bivalves  remain  the  primary 
component,  walru.ses  are  not  adapted  to 
a  diet  solely  of  clams.  Other  prey  items 
have  similar  energetic  benefits  (Wacasey 
and  Atkinson  1987).  Based  on  analysis 
of  the  contents  from  fresh  stomachs  of 
Pacific  walruses  collected  between  1975 
and  1985  in  the  Bering  .Sea  and  Chukchi 


Sea,  prey  consumption  likely  reflects 
benthic  invertebrate  composition 
(.Sheffield  and  Grebmeier  2009).  Of  the 
large  number  of  different  types  of  prey, 
statistically  significant  differences 
between  males  and  females  from  the 
Bering  Sea  were  found  in  the  occurrence 
of  only  two  prey  items,  and  there  were 
no  statistically  significant  differences  in 
results  for  males  and  females  from  the 
Chukchi  Sea  (Sheffield  and  Grebmeier 
2009).  Although  these  data  are  for 
Pacific  walrus  stomachs  collected  25  to 
35  years  ago,  we  have  no  reason  to 
believe  there  has  been  a  change  in  the 
general  pattern  of  prey  use  described 
here. 

Walruses  typically  swallow 
invertebrates  without  shells  in  their 
entirety  (Fay  1982).  Walru.ses  remove 
the  soft  parts  of  mollusks  fromjtheir 
shells  by  suction,  and  discard  the  shells 
(Fay  1982).  Born  et  al.  (2003)  reported 
that  Atlantic  walruses  consumed  an 
average  of  53.2  bivalves  (range  34  to  89) 
per  dive.  Based  on  caloric  need  and 
observations  of  captive  walruses, 
walruses  require  approximately  29  to  74 
kg  (64  to  174  lbs)  of  food  per  day  (Fay 
1982).  Adult  males  forage  little  during 
the  breeding  period  (Fay  1982;  Ray  et  al. 
2006),  w'hile  lactating  females  may  eat 
two  to  three  times  that  of  non-pregnant, 
non-lactating  females  (Fay  1982).  Calves 
up  to  1  year  of  age  depend  primarily  on 
their  mother’s  milk  (Fay  1982)  and  are 
gradually  weaned  in  their  second  year 
(Fisher  and  Stewart  1997). 

Although  walru.ses  are  capable  of 
diving  to  depths  of  more  than  250  m 
(820  ft)  (Born  et  at.),  they  usually  forage 
in  waters  of  80  m  (262  ft)  or  less  (Fay 
and  Burns  1988,  Born  et  al.  2003; 

Kovacs  and  Lydersen  2008),  presumably 
because  of  higher  productivity  of  their 
benthic  foods  in  shallow  waters  (Fay 
and  Burns  1988;  Carey  1991;  Jay  et  al. 
2001;  Grebmeier  et  al.  2006b;  Grebmeier 
et  al.  2006a).  Walru.ses  make  foraging 
trips  from  land  or  ice  haulouts  that 
range  from  a  few  hours  up  to  several 
days  and  up  to  100  km  (60  mi)  (Jay  et 
al.  2001;  Born  et  al.  2003;  Ray  et  al. 

2006;  IJdevitz  et  al.  2009).  Walruses 
tend  to  make  shorter  and  more  frequent 
foraging  trips  when  sea  ice  is  used  as  a 
foraging  platform  compared  to  terrestrial 
haulouts  (Udevitz  et  al.  2009).  Satellite 
telemetry  data  for  walruses  in  the  Bering 
.Sea  in  April  of  2004,  2005,  and  2006 
showed  they  spent  an  average  of  46 
hours  in  the  water  between  resting  bouts 
on  ice,  which  averaged  9  hours  (Udevitz 
et  al.  2009).  Becau.se  females  and  young 
travel  with  the  retreating  pack  ice  in  the 
spring  and  summer,  they  are  passively 
transported  northward  over  feeding 
grounds  across  the  continental  shelves 
of  the  Bering  and  Chukchi  seas.  Male 
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walruses  appear  to  have  greater 
endurance  than  females,  with  foraging 
excursions  fnun  land  hauiouts  that  can 
last  up  to  142  hours  (about  B  days)  (Jay 
etalunn). 

Mortality 

I’olar  bears  arc  known  to  prcjy  on 
walrus  calves,  and  killer  whales 
(Orcinu.s  area)  have  been  known  to  take 
all  age  clas.ses  of  walruses.  Predation 
levels  are  thought  to  be  highest  near 
terrestrial  hauloul  sites  where  large 
aggregations  of  walruses  can  be  found; 
however,  few  observations  (!xist  for 
t)ffshore  environs.  Pacific  walruses  have 
been  hunted  by  coastal  Natives  in 
Alaska  and  Cihukotka  for  thousands  of 
years.  Exploitation  of  the  Pacific  walrus 
population  by  Europeans  has  also 
occurred  in  varying  degrees  since  th(! 
late  17th  century,  (airrently  only  Native 
Alaskans  and  Chukotkans  can  hunt 
Pacific  walrii.ses  to  meet  subsistence 
needs.  The  Service,  in  partnership  with 
the  Eskimo  Walrus  Commi.ssion  (EWC) 
and  the  Association  of  Traditional 
Marine  Mammal  Hunters  of  Chukotka, 
administered  subsistence  harvest 
monitoring  programs  in  Alaska  and 
Chukotka  in  2900  to  2005.  Harvests 
from  2008-2010  averaged  4,854 
walruses  per  year  (.Service,  unpubl. 
data).  These  mortality  estimates  inr;lude 
corrections  for  under-reported  harvest 
and  struck  and  lost  animals. 

Intra-specific  trauma  is  also  a  known 
source  of  injury  and  mortality. 
Disturbance  events  can  cause  walruses 
to  stampede  into  the  water  and  have 
been  known  to  result  in  hundreds  to 
thou.sands  of  injuries  and  mortalities. 

The  risk  of  .stampede-related  injuries 
increases  with  the  number  of  animals 
hauled  out.  Calves  and  young  animals  at 
the  perimeter  of  these  herds  are 
particularly  vulnerable  to  trampling 
injuries. 

Polar  Bears  (LJrsus  maritinuis) 

Stock  Definition  and  Range 

Polar  bears  are  circumpolar  in  their 
distribution  in  the  northern  hemisphere. 
In  Alaska,  polar  bears  have  historically 
been  observed  as  far  south  in  the  Bering 
Sea  as  St.  Matthew  Island  and  the 
Pribilof  Islands  (Ray  1971).  Two 
subpopulations,  or  stocks,  occur  in  ‘ 
Alaska:  The  Chukchi/Bering  seas  stock 
(C.S),  and  the  Southern  Beaufort  .Sea 
stock  (SBS).  This  proposed  rule 
primarily  discus.ses  the  CS  .stock.  A 
detailed  description  of  the  CS  and  SB.S 
polar  bear  stocks  can  be  found  in  the 
Polar  Bear  [IJrsus  maritimus)  Stock 
Assessment  Reports  at  htip:// 
alaska.fws.gov/fisheries/mmm/stock/ 
final  sbs  polar  bear  sar.pdf  and  http:// 


alaska.fws.gov/fisheries/mmm/stock/ 
final  ebs  polar  bear _sar. pdf  A 
summary  of  the  t'S  j)olar  l)ear  stock  is 
described  below. 

The  C.S  stock  is  widely  distributed  on 
the  pack  ice  in  the  C.hukchi  .Sea  and 
northern  Bering  .Sea  and  adjacent 
coastal  areas  in  Alaska,  United  .Slates 
and  C.hukotka,  Russian  Federation.  'I’he 
northea.stern  boundary  of  the  Chuktdii/ 
Bering  .seas  slock  is  near  the  Colville 
Delta  in  the  central  Beaufort  Sea  (Garner 
et  fj/.1990;  Amstrup  1995;  Amstrup  et 
al.  2005),  and  the  we.slern  boundary  is 
near  Chauniskaya  Bay  in  the  Eastern 
Siberian  Sea.  The  stock’s  southern 
boundary  is  determined  by  the  extent  of 
annual  sea  ice.  It  is  important  to  note 
that  the  eastern  boundary  of  the  CS 
stock  f;on.stitutes  a  large  civerlap  zone 
with  bears  in  the  .SB.S  stock  (Amstrup  et 
al.  2004).  In  this  large  overlap  zone, 
roughly  north  of  Barrow,  Alaska,  it  is 
thought  that  polar  bears  are 
approximately  50  percent  from  the  CS 
stock  and  50  percent  from  the  .SBS  stock 
(Amstrup  et  al.  2004;  Ohhard  et  al. 

2010).  Currently,  capture-based  studies 
are  being  conducted  by  the  .Service  in 
the  U.S.  portion  of  the  (Chukchi  Sea  to 
provide  updated  information  on 
population  delineation  and  habitat  use. 

Di.stribution  in  the  Chukchi  .Sea 

Polar  bears  are  common  in  the 
Chukchi  Sea  and  their  distribution  is 
influenced  by  the  movement  of  the 
seasonal  pack  ice.  Polar  bears  in  the 
Chukchi  .Sea  migrate  seasonally  with  the 
pack  ice  but  are  typicallv  dispersed 
throughout  the  region  anyw'here  sea  ice 
and  prey  may  be  found  (Garner  et  of 
1990;  Amstrup  2003).  Tlie  distance 
between  the  northern  and  southern 
extremes  of  the  seasonal  pack  ice  in  the 
C^hukchi/Bearing  seas  is  approximately 
1,300  km  (-807  mi).  There  may  be, 
however,  significant  differences  year  to 
year.  .Sea  ice  throughout  the  Arctic  is 
changing  rapidly  and  dramatically  due 
to  climate  change  (Douglas  2010).  In 
May  and  June,  polar  bears  are  likely  to 
be  encountered  over  relatively  .shallow 
continental  shelf  waters  associated  with 
ice  as  they  move  northward  from  the 
northern  Bering  .Sea,  through  the  Bering 
Strait  into  the  southern  Chukchi  Sea. 
During  the  fall  and  early  winter  period 
polar  bears  are  likely  to  he  encountered 
in  the  Chukchi  Sea  during  their 
southward  migration  in  late  October  and 
November.  Polar  bears  are  dependent 
upon  the  .sea  ice  for  foraging,  and  the 
most  productive  areas  seem  to  be  near 
the  ice  edge,  leads,  or  polynyas  where 
the  ocean  depth  is  minimal  (Durner  et 
al.  2004).  In  addition,  polar  bears  may 
be  present  along  the  shoreline  in  this 
area,  as  they  will  opportunistically 


scavenge  on  marine  matmnal  carcasses 
washed  up  along  the  shoreline 
(Kalxdorff  and  Fischbach  1998). 

Po[)ulatiun  .Status 

rhe  global  population  estimate  of 
polar  bears  is  approximately  20.000  to 
25,000  individuals  (Obbard  et  al.  2010). 
Polar  bears  typically  occur  at  low 
densities  throughout  their  circumpolar 
range  (DeMaster  and  Stirling  1981 ).  The 
C.S  slock  likely  increa.sed  after  the  level 
of  harvest  in  the  United  States  was 
reduced  subsequent  to  pas.sag*;  of  the 
MMPA  in  1972;  however,  its  .status  is 
now  considered  um;ertain  (Obbard  et  al. 
2010).  Polar  bears  in  the  C.S  stock  are 
classified  as  depleted  under  the  MMPA 
and  li.sted  as  threatened  under  the 
Endangered  .Species  Act  of  1973,  as 
amended  (P].SA)  (16  U..S.C.  1531  et  seq.). 

It  has  been  difficult  to  obtain  a  reliable 
population  estimate  for  this  stock  due  to 
the  vast  and  inaccessible  nature  of  the 
habitat,  movement  of  bears  across 
international  boundaries,  logistical 
constraints  of  conducting  studifjs  in 
Russian  Federation  territory,  and  budget 
limitations  (Amstrup  and  DeMaster 
1988;  (iarner  et  al.  1992;  Garner  et  al. 
1998;  Evans  et  al.  2003).  'I’he  recent 
estimate  of  the  CS  .stock  is 
approximately  2,000  animals,  based  on 
extrapolation  of  aerial  den  surveys 
(Lunn  et  al.  2002).  Past  estimates  of  the 
stock  have  been  derived  from 
observations  of  dens  and  aerial  surveys 
(Chelint.sev  1977;  Stishov  1991a; 

Stishov  1991b;  .Stishov  et  al.  1991); 
however,  these  estimates  have  wide 
confidence  intervals,  are  considered  to 
be  of  little  value  for  management,  and 
cannot  be  used  to  evaluate  status  and 
trends  for  this  stock.  Reliable  estimates 
of  population  size  based  upon 
traditional  wildlife  research  methods 
such  as  capture-ref;apture  or  aerial 
surveys  arc  not  available  for  this  region, 
and  measuring  the  population  size 
remains  a  research  challenge  (Evans  et 
al.  2003).  Current  and  new  research 
studios  in  the  United  States  and  Russian 
Federation  are  aimed  at  monitoring 
population  status  via  ecological 
indicators  (e.g.,  recruitment  rates  and 
body  condition)  and  reducing 
uncertainty  associated  with  estimates  of 
survival  and  population  size. 

Habitat 

Polar  bears  depend  on  the  .sea-ice- 
dominated  ecosystem  for  survival.  Polar 
bears  of  the  Chukchi  Sea  are  subject  to 
the  movements  and  coverage  of  the  pack 
ice  and  annual  ice  as  they  are 
dependent  on  the  ice  as  a  platform  fijr 
hunting,  feeding,  and  mating. 
Historically,  polar  bears  of  the  Chukchi 
.Sea  have  spent  most  of  their  time  on  the 
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annual  ice  in  near-shore,  shallow  waters 
over  the  productive  continental  shelf, 
which  is  associated  with  the  shear  zone 
and  the  active  ice  adjacent  to  the  shear 
zone.  Sea  ice  and  food  availability  are 
two  important  factors  affecting  the 
distribution  of  polar  boars  and  their  use 
of  habitat.  During  the  ice-covered 
season,  bears  use  the  extent  of  the 
annual  ice.  The  most  extensive  north- 
south  movements  of  polar  bears  are 
associated  with  the  spring  and  fall  ice 
movement.  For  example,  during  the 
2006  ice-covered  season,  six  bears  radio- 
collared  in  the  Beaufort  Sea  were 
located  in  the  Chukchi  and  Bering  Seas 
as  far  south  as  .‘>9°  latitude,  which  was 
the  farthest  extent  of  the  annual  ice 
during  2006.  In  addition,  a  small 
number  of  bears  sometimes  remains  on 
the  Russian  and  Alaskan  coasts  during 
the  initial  stages  of  ice  retreat  in  the 
spring. 

Polar  bear  di.stribution  during  the 
open-water  sea.son  in  the  Chukchi  Sea, 
where  maximum  open  water  occurs  in 
September,  is  dependent  upon  the 
location  of  the  ice  edge  as  well.  The 
summer  ice  pack  can  V)e  unconsolidated, 
and  segments  move  great  distances  by 
wind,  carrying  polar  bears  with  them. 
Recent  telemetry  movement  data  are 
lacking  for  bears  in  the  Chukchi  Sea; 
however,  an  increa.sed  trend  by  polar 
bears  to  use  coastal  habitats  in  the  fall 
during  open-water  and  freeze-up 
conditifms  has  been  noted  by 
researclmrs  since  1992.  Recently,  during 
the  minimum  sea  ice  extents,  which 
occurred  in  2005  and  2007,  polar  bears 
exhibited  this  coastal  movement  pattern 
as  observations  from  Russian  biologists 
and  satcillite  telemetry  data  of  bears  in 
the  Beaufort  Sea  indicated  that  bears 
were  found  on  the  sea  ice  or  along  the 
Chukotka  coast  during  the  open-water 
period. 

Changes  in  sea  ice  are  occurring  in  the 
Chukchi  Sea  because  of  climate  change 
(Service  2010).  With  sea  ice  decreasing, 
.scienti.sts  are  observing  effects  of 
climate  change  on  polar  bcKir  habitat, 
such  as  an  increased  amount  of  open 
water  for  longer  periods;  a  reduction  in 
the  stable,  multi-year  ice;  and  a 
retraction  of  sea  ice  away  from 
productive  continental  shelf  areas 
(Service  2010).  Polar  bears  using  the 
Chukchi  .Sea  are  currently  experiencing 
the  initial  effects  of  changes  in  the  .sea- 
ice  conditions  (Rode  and  Regehr  nl  (il. 
2007)  and  would  he  vulnerable  to 
sea.sonal  changes  in  sea  ice  that  could 
limit  their  access  to  prey. 

As  a  measure  to  protect  j)olar  bears 
and  their  habitat  from  the  effects  of 
climate  change,  tin;  .Service  designated 
critical  habitat  for  polar  bear 
populations  in  the  United  .States 


effective  January  6,  2011  (75  FR  76086; 
December  7,  2010).  (Titical  habitat 
identifies  geographic  areas  that  contain 
features  essential  for  the  con.servation  of 
an  endangered  or  threatened  species, 
and  that  may  require  special 
management  or  protection. 

The  .Service  designated  critical  habitat 
in  three  areas  or  units:  Barrier  island 
habitat,  sea  ice  habitat  (both  described 
in  geographic  terms),  and  terrestrial 
denning  habitat  (a  functional 
determination).  Barrier  island  habitat 
includes  coastal  barrier  islands  and 
spits  along  Alaska’s  coast,  and  is  used 
for  denning,  refuge  from  human 
disturbance,  acce.ss  to  maternal  dens 
and  feeding  habitat,  and  travel  along  the 
coast.  Sea  ice  habitat  is  located  over  the 
continental  shelf,  and  includes  water 
,300  m  (-984  ft)  or  less  in  depth. 
'I'errestrial  denning  habitat  includes 
lands  within  32  km  (~20  mi)  of  the 
northern  coast  of  Alaska  between  the 
Canadian  border  and  the  Kavik  River, 
and  within  8  km  (-5  mi)  between  the 
Kavik  River  and  Barrow.  The  total  area 
designated  covers  approximately 
484,734  .sq  km  (-187,157  sq  mi),  and  is 
entirely  within  the  lands  and  waters  of 
the  United  .States. 

Polar  bear  habitat  is  de.scribed  in 
detail  in  the  final  rule  that  designated 
polar  bear  critical  habitat  (75  FR  76086; 
December  7,  2010).  A  detailed 
description  of  polar  bear  habitat  can  be 
found  at  http://alaska.fws.gov/fishcries/ 
mmm/polarbcar/pdf/ 
federal  register  notice.pdf. 

Life  History 

Polar  bears  are  specially  adapted  for 
life  in  the  Arctic  and  are  distributed 
throughout  most  ice-covered  seas  of  the 
circumpolar  Northern  Hemisphen; 
(Amstrup  2003).  They  are  generally 
limited  to  areas  where  the  sea  is  ice- 
covered  for  much  of  the  year;  however, 
polar  bears  are  not  evenly  distributed 
throughout  their  range.  They  are  most 
abundant  near  the  shore  in  shallow 
water  areas,  and  in  other  areas  where 
currents  and  ocean  upwelling  increa.se 
marine  productivity  and  maintain  some 
open  water  during  the  ice  covered 
sea.son  (Stirling  and  .Smith  lt>75;  .Stirling 
et  al.  1981;  Amstrup  and  DeMaster 
1988;  .Stirling  1990;  .Stirling  and 
0ritsland  1995;  .Stirling  and  Lunn  1997; 
Amstrup  et  al.  2000;  Amstrup  2003). 
Over  most  of  their  range,  polar  bears 
remain  on  the  sea  ice  year-round,  or 
spend  only  short  periods  on  land 
(Amstrup  2003). 

Denning  and  Reproduction 

f'emale  polar  bears  without 
dependent  cubs  breed  in  the  spring. 
Females  can  produce  their  first  litter  of 


cubs  at  5  to  6  years  of  age  (.Stirling  et 
al.  1976;  Stirling  et  al.  1977;  Lentfer  and 
Hen.sel  1980;  Lentfer  et  al.  1980;  Ramsay 
and  Stirling  1982,  1988;  Furnell  and 
.Schweinsburg  1984;  Amstrup  2003). 
Pregnant  females  typically  enter 
maternity  dens  from  November  through 
December,  and  the  young  are  usually 
horn  in  late  December  or  early  January 
(Lentfer  and  Hen.sel  1980;  Amstrup 
2003).  Only  pregnant  females  den  for  an 
extended  period  during  the  winter; 
other  polar  bears  may  excavate 
temporary  dens  to  escape  harsh  winter 
conditions,  but  otherwise  remain  active 
year-r(3und  (Amstrup  2003).  Each 
pregnancy  can  result  in  up  to  three 
cubs,  an  average  pregnancy  results  in 
two  cubs  being  born.  The  average 
nqjroductive  interval  for  a  polar  bear  is 
3  to  4  years,  and  a  female  polar  bear  can 
produce  about  8  to  10  cubs  in  her 
lifetime.  In  healthy  populations,  50  to 
60  pert;enf  of  the  cubs  may  survive 
through  their  first  year  of  life  after 
leaving  the  den  (Amstrup  2003).  In  late 
March  or  early  April,  the  female  and 
cubs  emerge  from  their  den.  Polar  bears 
have  extended  maternal  care  and  most 
dependent  young  remain  with  their 
mother  for  approximately  2.3  years 
(Amstrup  2003).  If  the  mother  moves 
yf)ung  cubs  from  the  den  before  they  can 
walk  or  withstand  the  cold,  mortality  of 
the  cuhs  may  result.  Therefore,  it  is 
thought  that  successful  denning, 
birthing,  and  rearing  activities  require  a 
relatively  undi.sturbed  environment. 
Amstrup  (2003),  however,  observed  that 
polar  bear  females  in  a  den  can  display 
remarkable  tolerance  for  a  variety  of 
human  di.sturbance. 

Radio  and  satellite  telemetry  .studies 
indicate  that  denning  can  occur  in 
multi-year  pack  ice  and  on  land.  Recent 
studies  of  the  .SBS  indicate  that  the 
proportion  of  dens  on  pack  ice  have 
declined  from  approximately  60  percent 
from  1985  to  1994,  to  40  percent  from  . 
1998  to  2004  (Fischhach  et  al.  2007).  In 
Alaska,  areas  of  maternal  polar  bear 
dens  of  both  the  C,S  and  SBS  .stocks 
appear  to  be  less  concentrated  than 
stocks  located  in  Canada  and  the 
Russian  Federation.  Though  some 
variations  in  denning  occurs  among 
polar  bears  from  various  stocks,  there 
are  significant  similarities.  A  common 
trait  of  polar  bear  denning  habitat  is 
topographic  features  that  accumulate 
enough  drifted  snow  for  females  to 
(fXcavatc  a  den  (Am.strup  2003;  Durner 
et  al.  2003;  Durner  et  al.  2006).  Certain 
areas,  such  as  barrier  islands  (linear 
features  of  low  elevation  land  adjacent 
to  the  main  coastline  that  are  separated 
from  the  mainland  by  bodies  of  water), 
river  bank  drainagijs,  much  of  the  North 
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Slope  coastal  plain,  and  coa.stal  bluffs 
that  occur  at  the  interface  of  mainland 
and  marine  habitat  receive 
proportionally  greater  use  for  denning 
than  other  areas  by  hears  from  the  SBS 
stock  (Uurner  ef  al.  2003;  Durner  et  al. 
2U0H).  Maternal  denning  occurs  on 
tundra-bearing  harrier  islands  along  the 
Btiaufort  Sea  and  in  the  large  river 
deltas,  such  as  the  Colville  and  Canning 
Rivers.  Denning  of  bears  from  the  CS 
stock  occurs  primarily  on  Wrangel  and 
Herald  Islands,  and  on  the  Chukotka 
coast  in  the  Russian  Federation. 

Maternal  denning  on  land  for  the  U.S. 
portion  of  the  CS  stock  is  rare,  though 
anecdotal  reports  and  traditional 
knowledge  of  Alaska  Natives  indicate 
that  it  does  happen. 

Prey 

Ringed  .seals  (Puso  hispida)  are  the 
primary  prey  of  polar  hears  in  most 
areas.  Bearded  .seals  [Erignathus 
bnrhntus)  are  also  common  prey  for 
polar  b(Mrs  in  the  CS  stock.  Pacific 
walrus  calves  are  hunted  occasionally, 
and  walrus  carcasses  are  scavenged  at 
haulouts  where  trampling  occurs.  Polar 
hears  will  occasionally  feed  on  howhcad 
whale  [Balufina  mysticetus)  carcasses 
opportuni.stically  wherever  they  may 
wash  ashore  and  at  Point  Barrow,  Cross, 
and  Barter  islands,  which  are  areas 
where  howhead  whales  are  harvested 
for  subsistence  purposes.  There  are  also 
reports  of  polar  hears  killing  beluga 
whales  [Dalphinaplerus  leucas)  trapped 
in  the  ice. 

Utilization  of  sea  ice  is  a  vital 
component  of  polar  be-ir  predatory 
behavior.  Polar  bears  use  sea  ice  as  a 
platform  to  hunt  seals,  travel,  seek 
mates,  and  rest,  among  other  things. 
They  may  hunt  along  leads,  polynyas, 
and  other  areas  of  open  water  associated 
with  sea  ice.  Polar  hears  employ  a 
diverse  range  of  methods  and  tactics  to 
hunt  prey.  They  may  wait  motionless 
for  extended  {)eriods  at  a  seal  breathing 
hole,  or  may  use  scent  to  locate  a  seal 
lair  then  break  through  the  roof;  .seal 
lairs  are  excavated  in  snow  drifts  on  top 
of  the  ice.  Polar  hears  may  ambush  seals 
along  an  ice  edge  from  the  ice  or  from 
the  water.  Polar  bears  al.so  stalk  .seals 
hauled  out  on  the  ice  during  warmer 
weather  in  the  spring.  These  are  just  few 
examples  of  the  predatory  methods  of 
polar  bears.  The  common  factor  is  the 
})resence  of  sea  ice  in  order  for  polar 
hears  to  access  prey.  Due  to  changing 
sea  ice  conditions,  the  area  and  time 
period  of  open  water  and  proportion  of 
marginal  ice  has  increased.  On  average, 
ice  in  the  Chukchi  Sea  is  melting  sooner 
and  retreating  farther  north  each  year, 
and  re-forming  later.  The  annual  period 
of  time  that  sea  ice  is  over  the  shallow, 


productive  waters  of  the  continental 
shelf  is  also  diminishing.  'I'hese  effects 
may  limit  the  availability  of  seals  to 
polar  hears,  as  the  most  productive  areas 
for  seals  appear  to  he  over  the  shallow 
waters  of  the  continental  shelf. 

Mortality 

Natural  cau.ses  of  mortality  among 
polar  hears  are  not  well  understood 
(Amstrup  2003).  Polar  bears  are  long- 
lived  (up  to  30  years  in  captivity):  have 
no  natural  predators,  except  other  polar 
bears;  and  do  not  appear  prone  to  death 
by  diseases  or  parasites  (Amstrup  2003). 
Accidents  and  injuries  incurred  in  the 
dynamic  and  harsh  sea  ice  environment, 
injuries  incurred  whilif  fighting  other 
hears,  starvation  (usually  during 
extreme  youth  or  old  age),  freezing  (also 
more  common  during  extreme  youth  or 
old  age),  and  drowning  are  all  known 
natural  causes  of  polar  bear  mortality 
(Derochor  and  Stirling  1996;  Amstrup 
2003).  Cannibalism  by  adult  males  on 
cubs  and  other  adult  bears  is  al.so 
known  to  occur;  however,  it  is  not 
thought  that  this  is  a  common  or 
significant  cause  of  mortality.  After 
natural  causes  and  old  age,  the  most 
significant  source  of  polar  bear  mortality 
is  from  humans  hunting  polar  bears 
(Amstrup  2003).  Other  sources  of  polar 
hear  mortality  related  to  human 
activities,  though  few  and  very  rare, 
include  research  activitie?s,  euthanasia 
of  sick  or  injured  bears,  and  defense  of 
life  kills  by  non-Natives  (Brower  et  al. 
2002). 

Subsistence  Use  and  Harve.st  Patterns  of 
Pacific  Walruses  and  Polar  Bears 

The  Alaska  Native  communities  most 
likely  to  be  impacted  by  oil  and  gas 
activities  projected  to  occur  in  the 
Chukchi  Sea  during  the  .‘i-year 
timeframe  of  the  proposed  regulations 
are;  Barrow,  Wainwright,  Point  Lay, 
Point  Hope,  Kivalina,  Kotzebue, 
Shishmaref,  Little  Diomede,  Cambell, 
and  Savoonga.  However,  all 
communities  that  harvest  Pacific 
walru.ses  or  polar  hears  in  the  Chukchi 
Sea  region  could  be  affected  by  Industry 
activities.  Pacific  walruses  and  polar 
bears  are  harvested  by  Alaska  Natives 
for  subsistence  purposes.  The  harvest  of 
these  species  plays  an  important  role  in 
the  culture  and  economy  of  many 
villages  throughout  northern  and 
western  coastal  Alaska.  Walrus  meat  fs 
consumed  by  humans  while  the  ivory  is 
used  to  manufacture  traditional 
handicrafts.  Alaska  Natives  hunt  pf)lar 
bears  primarily  for  their  fur.  which  is 
used  to  manufacture  cold  weather 
clothing  and  handicrafts,  but  also  for 
their  meat. 


Under  .section  101(b)  of  the  MMPA, 
Alaska  Natives  who  reside  in  Alaska 
and  dwell  on  the  coast  of  the  North 
Pacific  Ocean  or  the  Arctic  Ocean  are 
allowf'd  to  harvest  walruses  and  polar 
hears  if  such  harve.st  is  for  subsistence 
purposes  or  for  purposes  of  creating  and 
.selling  authentic  Native  articles  of 
handicrafts  and  clothing,  as  long  as  the 
harvest  is  not  done  in  a  wasteful 
manner.  Additionally,  and  similar  to  the 
exemption  under  the  MMPA,  section 
l(J(e)  of  the  ESA  allows  for  the 
continued  harve.st  of  species  li.sted  as 
endangered  or  threatened  in  Alaska  for 
subsistence  purposes. 

The  sale  of  handmade  clothing  and 
handicrafts  made  of  walrus  or  polar  bear 
parts  is  an  important  source  of  income 
in  these  remote  Alaska  Native 
communities.  P’undamentally,  the 
production  of  handicrafts  is  not  a 
commen:ial  activity,  hut  rather  a 
continuation  and  adaptation  to  a  market 
economy  of  an  ancient  Alaska  Native 
tradition  of  making  and  tlion  bartering 
hanilicrafts  and  clothing  for  other 
needed  items.  The  limited  cash  that 
Alaska  Native  villagers  can  make  from 
handmade  clothing  and  handicrafts  is 
vital  to  suslain  their  subsistence  hunting 
and  fishing  way  of  life  (Pungowiyi 
2000). 

The  .Service  collects  information  on 
the  subsistence  harve.st  of  Pacific 
walru.sos  and  polar  hears  in  Alaska 
through  the  Walrus  Harvest  Monitor 
Program  (WHMP)  and  the  Marking, 
Tagging  and  Reporting  Program  (MTRP). 
The  WHMP  is  an  observer-ha.sod 
jnogram  focused  on  the  harvest  of 
Pacific  walruses  from  the  St.  Lawrence 
Island  communities  Gambell  and 
.Savoonga.  The  MTRP  program  is 
administered  through  a  network  of 
“taggers”  employed  in  subsi.stence 
hunting  communities.  The  marking  and 
tagging  rule  requires  that  hunters  report 
harvested  walruses  and  polar  bears  to 
M'I’RP  taggers  within  30  days  of  the 
harvest.  Taggers  also  certify  (tag) 
specified  parts  (ivory  tusks  for  walru.ses, 
hide  and  skull  for  polar  bears)  to  help 
control  illegal  take  and  trade.  The  MTRP 
reports  are  thought  to  underestimate 
total  U..S.  Pacific  walrus  and  polar  bear 
subsistence  harvest.  Harvest  levels  of 
polar  hears  and  walruses  can  vary 
considerably  between  years,  presumably 
in  response  to  differences  in  animal 
distribution,  sea  ice  conditions,  and 
hunter  effort. 

In  2010,  the  Native  Villages  of 
Gambell  and  Savoonga  adopted  local 
ordinances  that  limit  the  number  of 
walruses  harvested  to  four  and  five  per 
hunting  trip,  respectively,  which  likely 
influences  the  total  number  of  animals 
harvested  each  year.  No  Ghukchi  .Sea 


1956 


Federal  Register/ Vol.  78,  No.  6 / Wednesday,  January  9,  2013 /Proposed  Rules 


villages  have  adopted  anything  similar, 
but  they  harvest  comparatively  few 
walruses.  Information  on  subsistence 
harvests  of  walruses  and  polar  bears  in 
selected  communities  derived  from 
MTRP  harvest  reports  from  2007  to  2011 
is  summarized  in  Table  2. 

Table  2— Number  of  Pacific  Wal¬ 
ruses  AND  Polar  Bears  Har¬ 
vested  From  2007  to  2011  in  12 
Alaska  Communities,  as  Re¬ 
ported  Through  the  U.S.  Fish 
AND  Wildlife  Service  (Service) 
MTRP 

[tWalrus  harvest  numbers  presented  here  are 
not  corrected  for  MTRP  compliance  rates  or 
struck-and-lost  estimates] 


Pacific 

walrus 

1 

Polar  bear 

Barrow  . 

1 

24 

49 

Gambell  . 

3,069 

9 

Kivalina  . 

4 

3 

Kotzebue . 

2 

3 

Little  Diomede  ... 

166 

14 

Nome  . 

24 

1 

Point  Hope 

25 

51 

Point  Lay . .'.'.V 

10 

2 

Savoonga . .  1 

2,918 

16 

Shishmaref . 

52 

6 

Wainwright  . .  1 

71 

4 

Wales . 

41 

5 

Pacific  Walrus 
Barrow 

Barrow  is  the  northernmost 
community  within  the  geographical 
region  of  the  proposed  regulations.  Most 
walrus  hunting  from  Barrow  occurs  in 
June  and  July  when  the  landfast  ice 
breaks  up  and  hunters  can  access 
walruses  by  boat  as  they  migrate  north 
on  the  retreating  pack  ice.  Walrus 
hunters  from  Barrow  sometimes  range 
up  to  60  miles  from  shore;  however, 
most  harvests  reported  through  the 
MTRP  have  occurred  within  30  miles  of 
the  community. 

Wainwright 

Wainwright  hunters  have  typically 
harvested  more  walruses  than  other 
mainland  coastal  subsistence 
communities  on  the  North  Slope. 
Walruses  are  thought  to  represent 
approximately  40  percent  of  this 
communities’  annual  subsistence  diet  of 
marine  mammals.  Wainwright  residents 
hunt  walruses  from  June  through 
August  as  the  ice  retreats  northward. 
Walruses  can  be  plentiful  in  the  pack 
ice  near  the  village  this  time  of  year. 
Most  of  the  harvest  from  Wainwright 
occurs  in  June  and  July.  Most  walrus 
hunting  is  thought  to  occur  within  20 
miles  of  the  community,  in  all  seaward 
directions. 


Point  Hope 

Point  Hope  hunters  typically  begin 
their  walrus  hunt  in  late  May  and  early 
June  as  walruses  migrate  north  into  the 
Chukchi  Sea.  The  sea  ice  is  usually  well 
off  shore  of  Point  Hope  by  July  and  does 
not  bring  animals  back  into  the  range  of 
hunters  until  late  August  and 
September.  Most  of  the  reported  walrus 
harvest  at  Point  Hope  occurs  in  the 
months  of  June  and  September.  Point 
Hope  harvest  occurs  mostly  within  5 
miles  of  the  coast,  or  near  coastal 
haulout  sites  at  Cape  Lisburne. 

Point  Lay 

Point  Lay  walrus  hunting  peaks  in 
June  and  July.  Historically,  harvests 
have  occurred  primarily  within  40  miles 
north  and  south  along  the  coast  from 
Point  Lay  and  approximately  30  miles 
offshore.  Beginning  in  2010,  walruses 
started  hauling  out  on  the  barrier  island 
about  4  miles  north  of  Point  Lay  in 
August  and  remain  there  until  late 
September  to  early  October.  This 
provides  Point  Lay  hunters  with  new 
opportunities  to  harvest  walrus,  and 
reports  indicate.that  from  two  to  five 
animals  are  harvested  at  that  time  of 
year.  Hunters  harvest  during  the  early 
stages  of  haulout  formation  and  as  the 
haulout  begins  to  dissipate  to  avoid 
creating  a  disturbance  resulting  in  a 
large  stampede. 

St.  Lawrence  Island 

.St.  Lawrence  Island  is  located  in  the 
Bering  Sea  south  of  the  Bering  Strait. 
The  two  communities  on  the  island  are 
Gambell,  on  western  tip,  and  Savoonga 
on  the  north  central  .shore.  These  two 
subsistence  hunting  communities 
account  for  the  majority  of  the  Pacific 
walrus  harvest  in  Alaska.  Most  of  the 
walrus  harvest  from  Gambell  and 
Savoonga  takes  place  in  the  spring,  but 
some  harvest  also  takes  place  in  the  fall 
and  winter,  depending  on  ice  and 
weather  conditions.  Hunters  from 
Gambell  typically  use  areas  north  and 
east  of  the  island  while  hunters  from 
Savoonga  traditionally  utilize  areas 
north,  west,  and  .south  of  the  island.  St. 
Lawrence  Island  hunters  will  typically 
travel  from  40  to  60  miles,  and  as  much 
as  90  miles,  out  to  .sea  to  find  walru.ses. 
The  consumption  of  traditional 
subsistence  foods,  such  as  marine 
mammals,  and  the  economic  value  of 
marine  mammal  parts,  .such  as  walrus 
ivory,  is  thought  to  be  more  significant 
in  Gambell  and  .Savoonga  than  in 
communities  on  the  mainland  coast  of 
Alaska. 

Polar  Bears 

Polar  bears  are  harvested  by  Alaska 
Natives  for  subsistence  and  handicraft 


purposes.  This  species  plays  an 
important  role  in  the  culture  and 
economy  of  many  villages  throughout 
western  and  northern  coastal  Alaska, 
where  the  polar  bear  figures 
prominently  in  Alaska  Native  stories, 
art,  traditions,  and  cultural  activities.  In 
these  northern  and  western  coastal 
Alaskan  Native  villages,  the  taking  and 
use  of  the  polar  bear  is  a  fundamental 
part  of  Alaska  Native  culture.  For 
Alaska  Natives  engaged  in  subsistence 
uses,  the  very  acts  of  hunting,  fishing, 
and  gathering,  coupled  with  the 
seasonal  cycle  of  these  activities  and  the 
sharing  and  celebrations  that 
accompany  them,  are  intricately  woven 
into  the  fabric  of  their  social, 
psychological,  and  religious  life 
(Pungowiyi  2000). 

Polar  Bear  Harvest  Patterns  in  Alaska 

The  following  summary  is  excerpted 
from  the  Beport  of  the  Scientific  working 
group  to  the  US-Russian  Federation 
Polar  Bear  Commission  (May  2010), 
which  describes  the  history  of  the  polar 
bear  harvest  during  the  la.st  century.  A 
more  detailed  description  can  be  found 
at:  http://alaska.fws.gov/fisheries/mmm/ 
polarbear /bilateral. htm: 

Prior  to  the  20th  century  Alaska’s  polar 
bears  were  hunted  primarily  by  Alaska 
Natives  for  subsistence  purposes  although 
commercial  sales  of  hides  occurred  primarily 
as  a  result  of  Yankee  whaling  and  arctic 
exploration  ventures.  During  the  20th 
century,  polar  bears  were  harvested  for 
subsistence,  handicrafts,  and  recreational 
sport  hunting.  Based  on  records  of  skins 
shipped  from  Alaska  for  1925  to  1953,  the 
e.stirnated  annual  statewide  harvest  averaged 
120  bears  and  this  take  was  primarily  by 
Native  hunters.  Recreational  hunting  by  non- 
Native  sport  hunters  using  aircraft  became 
popular  from  1951  to  1972,  increasing  the 
statewide  annual  harvest  to  150  during  1951 
to  1960  and  to  260  during  1960  to  1972 
(Amstrup  et  al.  1986).  During  the  late  1960s 
and  1970s  the  size  of  the  Beaufort  Sea  stock 
declined  substantially  (Ajnstrup  et  al.  1986) 
due  to  excessive  sport  harvest.  Hunting  by 
non-Natives  was  prohibited  in  1973  when 
provisions  of  the  Marine  Mammal  Protection 
Act  (MMPA)  went  into  effect.  The 
prohibition  of  non-Native  sport  hunting  led 
to  a  reduction  in  the  annual  harvest  of  polar 
bears  from  the  Alaska-Chukotka  population 
from  189  ±  50  bears/year  for  the  period  1961 
to  1972  to  80  ±  54  bears/year  for  the  period 
1973  to  1984  (Amstrup  et  al.  1986;  Fig.  1). 
According  to  Service  harvest  records,  from 
1980  through  the  present,  harvest  of  the 
Alaska-Chukotka  population  in  the  U.S. 
portion  has  declined.  Reasons  for  a  decline 
in  the  Alaska  native  subsistence  harvest  are 
currently  unknown,  but  are  currently  being 
investigated.  Possible  causes  include 
decreased  hunter  effort,  decreased  polar  bear 
numbers,  changes  in  polar  bear  distribution, 
and  environmental  conditions  that  make 
polar  bears  le.ss  available  to  hunters. 
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As  stated  previously,  harvest  levels  of 
polar  bears  can  vary  considerably 
between  years  for  a  variety  of  reasons, 
including  annual  variations  in  animal 
distribution,  sea  ice  conditions,  and 
hunter  effort.  Table  2  summarizes  MTRP 
harvest  reports  for  polar  bears  for 
selected  western  Alaska  communities 
from  2007  to  201 1 ,  the  most  recent  five- 
year  period  for  which  complete  data  are 
available.  The  harvest  information  in 
Table  2  provides  an  insight  into  the 
level  of  polar  bear  harvest  by  western 
Alaska  communities  during  the 
previous  five-year  period  of  Chukchi 
Sea  ITRs.  Average  polar  bear  harvest 
levels  in  Alaska  have  remained 
relatively  stable  over  the  past  20  years 
in  the  Southern  Beaufort  .Sea,  but  have 
declined  in  the  Chukchi/Bering  seas. 
Over  these  past  20  years,  six 
communities  (Barrow,  Point  Hope, 
Savoonga,  Cambell,  Little  Diomede,  and 
Wainwright)  consistently  account  for 
the  majority  of  all  polar  bears  harvested 
in  Alaska.  The  reason  for  the  decline  in 
harvest  in  western  Alaska  is  unknown, 
but  could  be  a  result  of  reduced  hunter 
effort,  changing  distribution  of  bears, 
and/or  a  decline  in  the  number  of  bears 
in  the  population. 

.  Polar  bears  are  harvested  throughout 
the  calendar  year,  depending  on 
availability.  Hunters  in  western  Ala.ska, 
from  Point  Lay  to  St.  Lawrence  Island, 
usually  harvest  bears  after  December, 
since  bears  moving  southward  with 
advancing  pack  ice  are  not  available  in 
this  area  until  later  in  the  season.  The 
number  of  polar  bears  harvested  from 
Barrow  is  thought  to  be  influenced  by 
ice  conditions  and  the  number  of  people 
out  on  the  ice.  Most  polar  bear  harvests 
reported  by  Barrow  occurred  in 
February  and  March.  Polar  bears  are 
harvested  from  Wainwright  throughout 
much  of  the  year,  with  peak  harvests 
reported  in  May  and  December  within 
10  miles  of  the  community.  Polar  bears 
are  typically  harvested  from  Point  Hope 
from  January  to  April  within  10  miles  of 
the  community;  however.  Point  Hope 
hunters  reported  taking  polar  bears  as 
far  away  as  Cape  Thompson  and  Cape 
Lisburne. 

Although  few  people  are  thought  to 
hunt  specifically  for  polar  bears,  those 
that  do  hunt  primarily  between  October 
and  March.  Polar  bears  are  often 
harvested  coincidentally  with  beluga 
and  bowhead  whale  harvests.  Hunting 
areas  for  polar  bears  overlap  strongly 
with  areas  of  bowhead  subsistence 
hunting,  particularly  the  area  from  Point 
Barrow  South  to  Walakpa  Lagoon  where 
walnis  and  whale  carcasses  are  known 
to  concentrate  polar  bears. 


Harvest  Managen}ent  of  Polar  Bears  in 
Alaska 

The  Service  works  through  existing 
co-management  agreements  with  Alaska 
Natives  to  address  future  actions  that 
affect  polar  bears  and  polar  bear 
hunting.  This  includes  working  with  the 
Ala.ska  Nanuuq  Commission  (ANC),  the 
NSB  and  its  Native-to-Native  Agreement 
with  the  Inuvialuit  Game  Council  of 
Canada  (Beaufort  Sea  region),  and  the 
Joint  Commi.ssion  formed  with  the 
Russian  Federation  under  the  Bilateral 
Agreement  (Chukchi /Bering  seas 
region). 

The  ANC  was  formed  in  1994,  to 
represent  the  villages  in  North  and 
Northwest  Alaska  on  matters  concerning 
the  conservation  and  sustainable 
subsistence  use  of  the  polar  bear.  The 
mission  of  ANC  is  to  “conserve  Nanuuq 
and  the  Arctic  ecosystem  for  present 
and  future  generations  of  Arctic  Alaska 
Natives.”  The  tribal  council  of  each 
member  village  has  passed  a  resolution 
to  become  a  member  and  to  authorize 
the  ANC  to  represent  them  on  matters* 
concerning  the  polar  be^  at  regional 
and  international  levels.  Fifteen  villages 
are  currently  members:  Barrow; 
Wainwright;  Kotzebue;  Nuiqsut; 
Savoonga;  Kaktovik;  Point  Lay;  Point 
Hope;  Brevig  Mission;  Shjshmaref; 
Cambell;  King  Island;  Wales;  Little 
Diomede;  and  Kivalina. 

Polar  bears  harvested  from  the 
communities  of  Barrow,  Nuiqsut, 
Kaktovik,  Wainwright,  and  Atqasuk  are 
currently  considered  part  of  the  SBS 
stock  and  thus  are  subject  to  the  terms 
of  the  Inuvialuit-Inupiat  Polar  Bear 
Management  Agreement  (Inuvialuit- 
Inupiat  Agreement). 

The  Inuvialuit-Inupiat  Agreement 
establishes  quotas  and 
recommendations  concerning  protection 
of  denning  females,  family  groups,  and 
methods  of  harvest.  Adherence  to  the  • 
quota  is  voluntary  in  the  United  States, 
and  it  has  generally  been  followed  since 
implementation  of  the  Inuvialuit- 
Inupiat  Agreement  (Brower  et  al.  2002). 
Under  the  Inuvialuit-Inupiat  Agreement, 
quotas  are  recommended  by  technical 
advisors  based  on  estimates  of 
population  size  and  age  .specific 
estimates  of  survival  and  recruitment. 
The  current  quota  of  70  total  bears  per 
year  was  established  in  July  2010,  and 
represents  a  decrease  from  the  previous 
quota  of  80  total  hears  per  year  (Brower 
et  al.  2002).  The  quota  is  allocated  to 
Canadian  Inuvialuit  and  to  Alaskan 
Inupiat,  with  35  bears  each.  The 
Inuvialuit-Inupiat  Agreement  and  its 
quotas,  are  voluntary  between  the 
Inupiat  and  Inuvialuit,  and  are  not 
enforceable  by  any  law  or  authority  of 


the  governments  of  the  United  States  or 
Canada. 

The  "Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Bussian  Federation  on  the  Conservation 
and  Management  of  the  Alaska- 
Chukotka  Polar  Bear  Population," 
signed  in  Washington,  DC,  on  October 
16,  2000  (the  2000  Agreement),  provides 
legal  protections  for  the  population  of 
polar  bears  found  in  the  Chukchi — 
Northern  Bering  Sea.  The  2000 
Agreement  is  implemented  in  the 
United  States  through  Title  V  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  (16  U.S.C.  1361  et  seq.)  and 
builds  upon  those  protections  already 
provided  to  this  population  of  polar 
bears  through  the  “Agreement  on  the 
Conservation  of  Polar  Bears,”  executed 
in  Oslo,  Norway  on  November  13,  1973 
(the  1973  Agreement),  which  was  a 
significant  early  step  in  the 
international  conservation  of  polar 
bears. 

The  1973  Agreement  is  a  multilateral 
treaty  to  which  the  United  States  and 
Russia  are  parties  with  other  polar  bear 
range  states:  Norway,  Canada,  and 
Denmark.  While  the  1973  Agreement 
provides  authority  for  the  maintenance 
of  a  subsistence  harvest  of  polar  bears 
and  provides  for  habitat  conservation, 
the  2000  Agreement  specifically 
establishes  a  common  legal,  scientific, 
and  admini.strative  framework  for  the 
conservation  and  management  of  the 
Alaska — Chukotka  polar  bear 
population  between  the  United  States 
and  Russia. 

The  2000  Agreement  requires  the 
United  States  and  the  Russian 
Federation  to  manage  and  conserve 
polar  bears  based  on  reliable  science 
and  to  provide  for  subsistence  harvest 
by  native  peoples.  The  U.S.— Russian 
Federation  Polar  Bear  Commission 
(Commission),  which  functions  as  the 
bilateral  managing  authority,  consists  of 
a  Native  and  Federal  representative  of 
each  country.  The  Commission  is 
advised  hy  a  16-member  Scientific 
Working  Group  (SWG),  including 
experts  on  ice  habitat,  bear  ecology  and 
population  dynamics,  and  traditional 
ecological  knowledge. 

Meetings  of  the  Commission  have 
occurred  yearly  since  2009.  At  the 
fourth  meeting  of  the  Commission, 
which  took  place  from  June  25  through 
27,  2012,  in  Anchorage,  Alaska,  United 
States,  the  Commission,  based  on  the 
recommendation  of  the  SWG,  agreed 
that  no  change  was  necessary  to  the 
sustainable  harvest  level  identified  in 
2010.  In  2012,  the  Commission  adopted 
a  5-year  sustainable  harvest  level  of  290 
polar  bears  with  no  more  than  one  third 
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to  be  female,  with  the  requirements  that 
the  5-year  sustainable  harvest  level  be 
allocated  over  the  5-year  period  using 
methods  recognized  by  the  SWG  as 
biologically  sound,  and  that  these 
methods  include  the  identification  of 
annual  sustainable  harvest  levels,  for 
consideration  by  the  Commission  in 
setting  annual  taking  limits.  This 
cooperative  management  regime  for  the 
subsistence  harvest  of  bears  is  key  to 
both  providing  for  the  long  term 
viability  of  the  population  as  well  as 
addressing  the  social,  cultural,  and 
subsistence  interests  of  Alaska  Natives 
and  the  native  people  of  Chukotka. 

Potential  Effects  of  Oil  and  Gas 
Industry  Activities  on  Pacific  Walruses 
and  Polar  Bears 

Industry  activities  can  affect 
individual  walruses  and  polar  bears  in 
numerous  ways.  The  petitioners  in 
sections  6.1  and  6.2  of  the  AOCA 
Petition  describe  anticipated  impacts  for 
Incidental  Take  Regulations  for  Oil  and 
Gas  Activities  in  the  Chukchi  Sea  and 
Adjacent  Lands  in  2013  to  2018,  January 
31,  2012.  Potential  effects,  detailed 
below,  from  Industry  activities  could 
include:  (1)  Disturbance  due  to  noise; 

(2)  physical  obstructions;  (3)  human 
encounters;  and  (4)  effects  on  prey. 

A  thorough  discussion  of  the  impacts 
of  Industry  activities  in  the  Chukchi  Sea 
on  marine  mammals  is  found  in  the 
Chukchi  Sea  Final  Environmental 
Impact  Statement  (EIS)  eft  http:// 
www.boem  .gov/  u  pIoadedFiles/BOEM/ 
About  BOEM/BOEM  Regions/ 
AlaskaRegion/Environment/ 
Environmental  Analysis/ 2007-026- 
Vol%20l.pdf  and  the  Chukchi  Sea  Final 
Supplemental  EIS,  Chukchi  Sea 
Planning  Area,  Oil  and  Cas  Lease  Sale 
193  at  http://www.boem.gov/About- 
BOEM/BOEM-Regions/Alaska-Region/ 
En  vironment/En  vironmental- Analysis/ 
OCS-EIS/EA-BOEMRE-201 1  -04  l.aspx. 

Pacific  Walruses 

Proposed  oil  and  gas  exploration 
activities  in  the  Chukchi  Sea  Region 
include  the  operation  of  seismic  survey 
vessels,  drillships,  icebreakers,  supply 
boats,  fixed  wing  aircrafts,  and 
helicopters.  These  activities  could 
disturb  walruses.  Walruses  that  are 
disturbed  may  experience  insufficient 
rest,  increased  stress  and  energy 
expenditure,  interference  with  feeding, 
and  masking  of  communication.  Cows 
with  calves  that  experience  disturbance 
may  alter  their  care  of  calves,  such  as 
staying  in  the  water  longer  or  nursing 
less  frequently.  Calves  that  experience 
disturbance  could  spend  an  increased 
amount  of  time  in  the  water,  affecting 
their  thermoregulation.  Prolonged  or 


repeated  disturbances  could  potentially 
displace  individuals  or  herds  from 
preferred  feeding  or  resting  areas. 
Disturbance  events  could  cause  walrus 
groups  to  abandon  land  or  ice  haulouts. 

The  response  of  walruses  to 
disturbance  stimuli  is  highly  variable. 
Observations  by  walrus  hunters  and 
researchers  suggest  that  males  tend  to  be 
more  tolerant  of  disturbances  than 
females  and  individuals  tend  to  react 
less  than  groups.  Females  with 
dependent  calves  are  considered  the 
least  tolerant  of  disturbances.  Hearing 
sensitivity  is  assumed  to  be  within  the 
13  Hz  and  1,200  Hz  range  of  their  own 
vocalizations.  Walrus  hunters  and 
researchers  have  noted  that  walruses 
tend  to  react  to  the  presence  of  humans 
and  machines  at  greater  distances  from 
upwind  approaches  than  from 
downwind  approaches,  suggesting  that 
odor  is  also  a  stimulus  for  a  flight 
response.  The  visual  acuity  of  walruses 
is  thought  to  be  less  than  for  other 
species  of  pinnipeds  (Kastelein  et  al. 
1993). 

Walruses  must  periodically  haul  out 
onto  ice  or  land  to  rest  between  feeding 
bouts.  Aerial  surveys  in  the  eastern 
Chukchi  Sea  found  that  80  to  96  percent 
of  walruses  were  closely  associated  with 
sea  ice  and  that  the  number  of  walruses 
observed  in  open  water  decreased 
significantly  with  distance  from  the 
pack  ice.  Under  minimal  or  no  ice 
conditions,  walruses  either  follow  the 
ice  out  of  the  region,  or  relocate  to 
coastal  haulouts  where  their  foraging 
trips  are  usually  restricted  to  near  shore 
habitats.  However,  in  2010  and  2011, 
more  than  20,000  walruses  hauled  out 
near  Point  Lay  and  many  traveled  to  the 
Hanna  Shoal  area  to  feed,  returning  to 
Point  Lay.  Therefore,  in  evaluating  the 
potential  impacts  of  exploration 
activities  on  walruses,  the  presence  or 
absence  of  pack  ice  serves  as  one 
indicator  of  whether  or  not  walruses  are 
likely  to  be  found  in  the  area.  In 
addition,  if  walruses  are  using  coastal 
haulouts  near  Point  Lay,  or  farther 
north,  many  walruses  could  be 
encountered  in  the  water  over  or  near 
Hannah  Shoal  as  well  as  between  the 
haul  out  area  and  Hanna  Shoal  (Jay  et 
al.  2012;  Delarue  et  al.  2012).  Activities 
occurring  in  or  near  sea  ice  habitats  or 
areas  of  high  benthic  productivity  have 
the  greatest  potential  for  affecting 
walruses.  Activities  occurring  during 
the  open  water  period  away  from  known 
feeding  areas  are  expected  to  affect 
relatively  small  numbers  of  animals 
except  as  described  above  in  regards  to 
walruses  moving  between  coastal 
haulouts  and  offshore  feeding  areas. 


1.  Disturbance  From  Noise 

Noise  generated  by  Industry  activities, 
whether  stationary  or  mobile,  has  the 
potential  to  disturb  walruses.  Potential 
impacts  of  Industry -generated  noise 
include  displacement  from  preferred 
foraging  areas,  increased  stress  and 
energy  expenditure,  interference  with 
feeding,  and  masking  of 
communications.  Most  impacts  of 
Industry  noise  on  walruses  are  likely  to 
be  limited  to  a  few  groups  or 
individuals  rather  than  the  population 
due  to  their  geographic  range  and 
seasonal  distribution  within  the 
geographic  region.  Reactions  of  marine 
mammals  to  noise  sources,  particularly 
mobile  sources  such  as  marine  vessels, 
vary.  Reactions  depend  on  the 
individuals’  prior  exposure  to  the 
disturbance  source,  their  need  or  desire 
to  be  in  the  particular  habitat  or  area 
where  they  are  exposed  to  the  noise, 
and  visual  presence  of  the  disturbance 
sources. 

Unobserved  impacts  to  walruses  due 
to  aquatic  and  airborne  noises  may 
occur,  but  cannot  be  estimated. 

Airborne  noises  have  the  greatest 
potential  to  impact  walruses  occurring 
in  large  numbers  at  coastal  haulouts  or 
on  ice  floes  near  industry  activities. 
However,  restrictions  on  aircraft  altitude 
and  offset  distances,  as  well  as  the  25- 
mile  coastal  exclusion  zone  enacted  by 
BOEM,  adequately  mitigate  this 
potential  impact  of  Indu.stry  activities 
when  walruses  are  on  land.  A  detailed 
discus.sion  of  noi.se  disturbance  in  the 
marine  environment  follows. 

A.  Stationary  Sources 

An  exploratory  drill  rig  is  an  example 
of  a  stationary  source  of  sounds,  odors, 
and  visual  stimuli.  In  estimating 
impacts,  it  is  difficult  to  separate  those 
stimuli.  However,  walruses  appear  to 
rely  primarily  on  auditory  and  olfactory 
senses,  and  then  sight  when  responding 
to  potential  predators  or  other  stimuli 
(Kastelein  et  al.  1993).  Industrial 
ambient  noise  associated  with  the 
drilling  operations,  such  as  generators 
and  other  equipment,  is  expected. 
Walruses  may  respond  to  sound  sources 
by  either  avoidance  or  tolerance. 
Typically,  walruses  will  avoid  a 
disturbance  by  moving  away. 

In  one  reported  observation  in  1989 
by  Shell  Western  E  &  P,  Inc.,  a  single 
walrus  actually  entered  the  moon  pool 
of  a  stationary  drillship  several  times 
during  a  drilling  operation.  A  moon 
pool  is  the  opening  to  the  .sea  on  a 
drillship  for  a  marine  drill  apparatus. 
The  drill  apparatus  protrudes  from  the 
ship  through  the  moon  pool  to  the  sea 
floor.  Eventually,  the  walrus  had  to  be 
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removed  from  the  ship  for  its  own 
safety.  During  the  same  time  period. 

Shell  Western  K  &  P,  Inc.,  also  reported 
encountering  multiple  walruses  close  to 
their  drillship  during  offshore  drilling 
operations  in  the  Chukchi  Sea. 

B.  Mobile  Sources 

Seismic  operations  are  expected  to 
add  significant  levels  of  noise  into  the 
marine  environment.  Although  the 
hearing  sensitivity  of  walruses  is  poorly 
known,  source  levels  associated  with 
Marine  3D  and  2D  seismic  surveys  are 
thought  to  be  high  enough  to  cause 
temporary  hearing  loss  in  other 
pinniped  species.  Therefore,  walruses 
found  near  source  levels  within  the  180- 
decibel  (dB  re  1  pPa  at  1  m)  safety 
radius  described  by  Industry  for  seismic 
activities  could  potentially  suffer  shifts 
in  hearing  thresholds  and  temporary 
hearing  loss.  Seismic  survey  vessels 
would  be  required  to  ramp  up  airguns 
slowly  to  allow  marine  mammals  the 
opportunity  to  move  away  from 
potentially  injurious  sound  sources. 
Marine  mammal  monitors  would  also  be 
required  to  monitor  seismic  safety  zones 
and  call  for  the  power  down  or 
shutdown  of  airgun  arrays  if  any  marine 
mammals  are  defected  within  the 
prescribed  safety  zone. 

Geotechnical  seismic  surveys  and 
high  resolution  site  clearance  seismic 
surveys  are  expected  to  occur  primarily 
in  open  water  conditions,  at  a  sufficient 
distance  from  the  pack  ice  and  large 
concentrations  of  walruses  to  avoid 
most  disturbances.  Although  most 
walruses  are  expected  to  be  closely 
associated  with  sea  ice  or  coastal 
haulouts  during  offshore  exploration 
activities,  animals  may  be  encountered 
in  open  water  conditions.  Walruses 
swimming  in  open  water  would  likely 
be  able  to  detect  seismic  airgun  pulses 
up  to  several  kilometers  from  a  seismic 
source  vessel.  The  most  likely  response 
of  walruses  to  noise  generated  by 
seismic  surveys  would  be  to  move  away 
from  the  source  of  the  disturbance. 
Because  of  the  transitory  nature  of  the 
proposed  seismic  surveys,  impacts  to 
walruses  exposed  to  seismic  survey 
operations  would  are  expected  to  be 
temporary  in  nature  and  have  little  or 
no  effects  on  survival  or  recruitment. 

Although  concentrations  of  walruses 
in  open  water  environments  are 
expected  to  be  low,  groups  of  foraging 
or  migrating  animals  transiting  through 
the  area  may  be  encountered.  Adaptive 
mitigation  measures  (e.g.,  avoidance 
distance  guidelines,  seismic  airgun 
shutdowns)  based  upon  monitoring 
information  would  be  implemented  to 
mitigate  potential  impacts  to  walrus 
groups  feeding  or  traveling  in  offshore 


locations  and  ensure  that  these  impacts 
would  be  limited  to  small  numbers  of 
animals. 

C.  Ve.ssel  Traffic 

Offshore  drilling  exploration  activities 
are  exjiected  to  occur  primarily  in  areas 
t)f  open  water  some  distance  from  the 
pack  ice;  however,  support  vessels  and/ 
or  aircraft  may  occasionally  encounter 
aggregations  of  walru.ses  hauled  out 
onto  sea  ice.  The  sight,  sound,  or  smell 
of  humans  and  machines  could 
potentially  displace  these  animals  from 
ice  haulouts.  The  reaction  of  walruses  to 
vessel  traffic  is  dependent  upon  vessel 
type,  distance,  speed,  and  previous 
exposure  to  disturbances.  Generally, 
walruses  react  to  vessels  by  leaving  the 
area,  but  we  are  aware  of  at  least  one 
occasion  where  an  adult  walrus  used  a 
vessel  as  a  haulout  platform  in  2009. 
Walruses  in  the  water  appear  to  be  less 
readily  disturbed  by  vessels  than 
walru.ses  hauled  out  on  land  or  sea  ice, 
and  it  appears  that  low  frequency  diesel 
engines  cause  less  of  a  disturbance  than 
high  frequency  outboard  engines.  In 
addition,  walrus  densities  within  their 
normal  distribution  are  highe.st  along 
the  edge  of  the  pack  ice.  and  Industry 
vessels  typically  avoid  these  areas. 
Furthermore,  barges  and  vessels 
associated  with  Industry  activities  travel 
in  open  water  and  avoid  large  ice  floes 
or  land  where  walruses  will  be  found. 

Monitoring  programs  associated  with 
exploratory  drilling  operations  in  the 
Chukchi  Sea  in  1989  and  1990  noted 
that  25  to  60  percent,  respectively,  of 
walrus  groups  encountered  in  the  pack 
ice  during  icebreaking  responded  by 
“escaping”  (Brueggeman  et  al.  1990, 
1991).  Escape  was  not  defined,  but  we 
assume  that  walruses  escaped  by 
abandoning  the  ice  and  swimming 
away.  Ice  management  operations  are 
expected  to  have  the  greatest  potential 
for  di.sturbances  since  these  operations 
typically  require  vessels  to  accelerate, 
reverse  direction,  and  turn  rapidly, 
activities  that  maximize  propeller 
cavitations  and  resulting  noise  levels. 
Previous  studies  (Brueggeman  et  al. 
1990,  1991)  suggest  that  icebreaking 
activities  can  displace  some  walrus 
groups  up  to  several  miles  away; 
however,  most  groups  of  walruses 
resting  on  the  ice  showed  little  reaction 
when  they  were  beyond  805  m  (0.5  mi) 
from  the  activity. 

When  walruses  are  pre.sent, 
underwater  noise  from  any  vessel  traffic 
in  the  Chukchi  Sea  may  “mask” 
ordinary  communication  between 
individuals  and  prevent  them  from 
locating  each  other.  It  may  also  prevent 
walruses  from  using  potential  habitats 
in  the  Chukchi  Sea  and  may  have  the 


potential  to  impetle  movement.  Vessel 
traffic  woidd  likely  increase  if  offshore 
Industry  expands  and  may  increa.se  if 
warming  waters  and  seasonally  reduced 
sea  ice  cover  alter  northern  shipping 
lanes. 

Impacts  associated  with  transiting 
support  vessels  and  aircrafts  are  likely 
to  be  widely  distributed  throughout  tlie 
area.  Therefore,  noise  and  disturbance 
from  aircraft  and  vessel  traffic: 
associated  with  exploration  projects  are 
expected  to  have  localized,  short-term 
effects.  Nevertheless,  the  potential  for 
disturbance  cwents  resulting  in  injuricjs, 
mortalities,  or  cow-c;alf  separations  is  of 
concern.  The  potential  for  injuries, 
though  unlikely,  is  expected  to  incn^ase 
with  the  size  of  affected  walrus 
aggregations.  Adaptive  mitigation 
mcjasures  (e.g.,  distance  re.strictions, 
reduced  vessel  speeds)  designed  to 
separate  Industry  activities  from  walrus 
aggregations  at  coastal  haulouts  and  in 
scja  ice  habitats  are  expected  to  reduce 
the  potential  for  animal  injuries, 
mortalities,  and  cow-calf  separations. 

While  drilling  operations  are  expected 
to  occur  during  open  water  conditions, 
the  dynamic  movements  of  sea  ice  could 
transport  walruses  hauled  out  on  i(;e 
within  range  of  drilling  operations.  Any 
potential  disturbance  to  walrus  in  this 
condition  would  be  through  ice 
management  practices,  where  ice 
management  may  displace  walru.ses 
from  ice  in  order  to  prevent 
displacement  of  the  drill  rig.  Mitigation 
measures  specified  in  an  LOA  may 
include:  requirements  for  ice  scouting; 
.surveys  for  walruses  and  polar  bears 
near  active  drilling  operations  and  ice 
breaking  activities;  requirements  for 
marine  mammal  observers  onboard 
drillships  and  ice  breakers;  and 
operational  restrictions  near  walrus  and 
polar  bear  aggregations.  These  measures 
are  expected  to  reduce  the  potential  for 
interactions  between  walruses  and 
drilling  operations. 

Ice  floes  that  threaten  drilling 
operations  may  have  to  be  intercepted 
and  moved  with  a  vessel,  and  those 
floes  could  be  occupied  by  resting 
walruses.  Observations  by  icebreaker 
operators  suggest  that  most  walruses 
will  abandon  drifting  ice  floes  long 
before  they  reach  drilling  rigs  and  before 
ice  management  vessels  need  to 
intercept  a  floe  that  has  to  be  deflected 
or  broken.  Ice  management  activities 
that  cause  walruses  to  flush  from  or 
abandon  ice  would  be  considered  as 
intentional  takes  by  the  Service.  Given 
the  observations  from  previous 
operations  (Brueggeman  et  al.  1990, 
1991),  we  expect  this  to  be  a  rare  event 
and  involve  only  small  numbers  of 
animals.  In  addition.  Industry  has 
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developed  an  adaptive  ice  management 
procedure  that  requires  case-by-case 
approval  by  Service  officials  prior  to 
managing  ice  occupied  by  walruses.  If 
ice  threatening  drilling  operations  is  too 
large  and  thick  to  be  moved,  drilling 
operations  would  be  suspended,  the 
well  would  be  capped,  and  the  drill 
vessel  would  be  moved  until  the  ice 
passes. 

D.  Aircraft  Traffic 

Aircraft  overflights  may  disturb 
walruses.  Reactions  to  aircraft  vary  with 
range,  aircraft  type,  and  flight  pattern,  as 
well  as  walrus  age,  sex,  and  group  size. 
Adult  females,  calves,  and  immature 
walruses  tend  to  be  more  sensitive  to 
aircraft  disturbance.  Fixed  wing  aircraft 
are  less  likely  to  elicit  a  response  than 
are  helicopters.  Walruses  are 
particularly  sensitive  to  changes  in 
engine,  propeller,  or  rotor  noi.se  and  are 
more  likely  to  stampede  when  aircraft 
turn  sharply  while  accelerating  or  fly 
low  overhead.  Researchers  conducting 
aerial  surveys  for  walruses  in  sea  ice 
habitats  have  observed  less  reaction  to 
fixed  wing  aircraft  above  4.')7  m  (1,500 
ft)  (Service  unpubl.  data).  Although  the 
intensity  of  the  reaction  to  noi.se  is 
variable,  walruses  are  probably  most 
susceptible  to  disturbance  by  fast- 
moving  and  low-flying  aircraft,  with 
helicopters  usually  causing  the  .strongest 
reactions. 

2.  Physical  Obstructions 

It  is  unlikely  that  walrus  movements 
would  bo  displaced  by  offshore 
stationary  facilities,  such  as  an 
exploratory  drill  rig.  Ves.sel  traffic  could 
temporarily  interrupt  the  movement  of 
walruses,  or  displace  some  animals 
when  ves.sels  pass  through  an  area.  This 
displat:ement  would  probably  have 
minimal  or  no  effect  on  animals  and 
would  last  no  more  than  a  few  hours. 

3.  Human  Encounters 


bears.  Since  then,  mortalities  in  the 
Russian  Federation  and  the  United 
States  have  been  less  than  700  per  year. 
This  type  of  disturbance  from  Industry 
activity  is  considered  highly  imlikely. 
Areas  where  and  when  walrus  coastal 
haulouts  form  in  the  United  States 
would  be  protected  with  additional 
mitigation  measures,  such  as  activity 
exclusion  zones,  airspace  restrictions, 
and  close  monitoring. 

4.  Effect  on  Prey  Species 
Walruses  feed  primarily  on  immobile 
benthic  invertebrates.  The  effect  of 
Industry  activities  on  benthic 
invertebrates  most  likely  would  be  from 
oil  discharged  into  the  environment.  Oil 
has  the  potential  to  impact  walrus  prey 
species  in  a  variety  of  ways  including, 
but  not  limited  to,  mortality  due  to 
smothering  or  toxicity,  perturbations  in 
the  composition  of  the  benthic 
community,  and  altered  metabolic  and 
growth  rates.  The  low  likelihood  of  an 
oil  spill  large  enough  to  affect  prey 
populations  (see  analysis  in  the  set:tion 
titled  Potential  Impacts  of  Waste 
Product  Discharge  and  Gil  Spills  on 
Pacific  Walruses  and  Polar  Bears, 

Pacific  Walrus  subsection)  indicates  that 
Industry  activities  would  likely  have 
limited  effects  on  walru.ses  through 
effects  on  prey  species. 

Evaluation  of  Anticipatod  Effects  on 
Walruses 

Based  on  our  review  of  the  proposed 
activities:  existing  and  proposed 
operating  conditions  and  mitigation 
measures;  information  on  the  biology, 
ecology,  and  habitat  u.se  patterns  of 
walruses  in  the  Chukchi  Sea; 
information  on  potential  effects  of  oil 
and  gas  activities  on  walruses;  and  the 
results  of  previous  monitoring  efforts 
associated  with  Indicstry  activity  in  the 
Chukchi  as  well  as  the  Beaufort  Sea,  we 
conclude  that,  while  the  incidental  take 
(by  harassment)  of  walruses  is 
reasonably  likely  to  or  reasonably 
expected  to  occur  as  a  result  of  the 
proposed  activities,  most  of  the 
anticipated  takes  would  be  limited  to 
minor  behavioral  modifications  due  to 
temporary,  nonlethal  disturbances. 
These  behavioral  changes  are  not 
outside  the  subspecies’  normal  range  of 
activity  and  are  not  reasonably  expected 
to,  or  likely  to,  affect  rates  of  overall 
population  recruitment  or  survival.  Our 
review  of  the  nature  and  scope  of  the 
proposed  activities,  when  considered  in 
light  of  the  observed  impacts  of  pa.st 
exploration  activities  by  Indiustry, 
indicates  that  it  is  unlikely  that  there 
would  be  any  lethal  take  of  walru.ses 
a.ssociated  with  these  activities  or  any 
impacts  on  survival  or  reproduction. 


Human  encounters  with  walruses 
could  occur  during  Industry  operations. 
These  types  of  encounters  would  most 
likely  be  associated  with  support 
activities  in  the  coastal  environments 
near  walrus  coastal  haulouts. 
Disturbance  events  could  result  in 
trampling  injurie^j  or  cow-calf 
separations,  both  of  which  are 
potentially  fatal.  Calves  and  young 
animals  at  the  perimeter  of  the  herds 
appear  particularly  vulnerable  to 
trampling  injuries.  Mortalities  from 
trampling  are  most  severe  when  large 
numbers  of  walruses  resting  on  land  are 
disturbed  and  flee  en  masse  to  the 
ocean.  In  2007,  more  than  3,000  calves 
died  along  the  Chukotka  coa.st  due  to 
stampedes  caused  by  humans  and  polar 


Polar  Bears 

In  the  Chukchi  Sea,  polar  bears  will 
have  a  limited  presence  during  the  open 
water  season  associated  with  Industry 
operations.  This  is  because  most  bears 
move  with  the  ice  to  the  northern 
portion  of  the  Chukchi  Sea  and 
distribute  along  the  pack  ice  during  this 
time,  which  is  outside  of  the  geographic 
region  of  the  proposed  regulations. 
Additionally,  they  are  found  more 
frequently  along  the  Chukotka  coastline 
in  the  Russian  Federation.  This  would 
limit  the  probability  of  major  impacts  on 
polar  bears  from  offshore  Industry 
activities  in  the  Alaskan  portion  of  the 
Chukchi  Sea.  Although  polar  bears  have 
been  observed  in  open  water,  miles  from 
the  ice  edge  or  ice  floes,  this  has  been 
a  relatively  rare  occurrence. 

Polar  bears  will  be  present  in  the 
region  of  activity  in  limited  numbers 
and,  therefore,  oil  and  gas  activities 
could  affect  polar  bears  in  various  ways 
during  both  offshore  and  onshore 
activities.  (1)  Impacts  from  offshore 
activities;  (2)  impacts  from  onshore 
activities;  (3)  impacts  from  human 
encounters;  (4)  effects  on  prey  species; 
and  (5)  effects  on  polar  bear  critical 
habitat  are  described  below. 

1.  Offshore  Activities 

In  the  open  water  season.  Industry 
activities  would  be  limited  to  vessel- 
ba.sed  exploration  activities,  such  as 
exploratory  drilling  and  seismic 
surveys.  These  activities  avoid  ice  floes 
and  the  multi-year  ice  edge;  however, 
they  could  contact  a  limited  number  of 
bears  in  open  water  and  on  ice  floes. 

A.  Vessel  Activities 

Vessel-based  activities,  including 
operational  support  vessels,  such  as 
barges,  supply  ves.sel.s,  oil  spill 
response,  and  ice  management  vessels, 
in  the  Chukchi  Sea  could  affect  polar 
boars  in  a  number  of  ways.  Seismic 
ships,  icebreakers,  or  the  drilling  rig 
may  become  physical  obstructions  to 
polar  bear  movements,  although  these 
impacts  would  be  short-term  and 
localized.  Likewise,  noise,  sights,  and 
smells  produced  by  exploration 
activities  could  disrupt  their  natural 
behavior  by  repelling  or  attracting  bears 
to  human  activities. 

Polar  bears  are  curious  and  tenrl  to 
investigate  novel  sights,  smells,  and 
noi.ses.  If  bears  are  present,  noise 
produced  by  offshore  activities  could 
elicit  several  different  respon.ses  in 
individual  polar  bears.  Noi.se  may  act  as 
a  deterrent  to  bears  entering  the  area  of 
operation,  or  the  noi.se  could  potentially 
attract  curious  bears. 

In  general,  little  is  known  about  the 
potential  for  seismic  survey  .sounds  to 
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cause  auditory  impairment  or  other 
physical  effects  in  polar  bears. 
Researchers  have  studied  the  hearing 
sensitivity  of  polar  hears  to  understand 
how'  noise  can  affect  polar  bears,  hut 
additional  researc;h  is  necessary  to 
elaborate  on  potential  negative  effects  of 
noise.  Available  data  suggest  that  such 
effects,  if  they  occur  at  all,  would  be 
limited  to  short  distances  from  the 
.sound  source  and  probably  to  projects 
involving  large  airgun  arrays.  Polar 
hears  swim  predominantly  with  their 
heads  above  the  surface,  where 
underwater  noi.ses  are  weak,  or 
undetectable,  and  this  behavior  may 
naturally  limit  noise  exposure  to  polar 
hears.  Tliere  is  no  evidence  that  airgun 
puKses  can  cause  serious  injury  or  death 
to  bears,  even  in  the  case  of  large  airgun 
arrays.  Additionally,  the  planned 
monitoring  and  mitigation  measures 
include  shutdowns  of  the  airguns, 
which  would  reduce  any  such  effects  . 
that  might  otherwise  occur  if  ])olar  bears 
are  observed  in  the  ensonification 
zones.  Thus,  it  is  doubtful  that  any 
singhi  bear  woidd  be  exposed  to  strong 
underwater  seismic  sounds  long  enough 
for  signincant  disturbance,  such  as  an 
auditory  injury,  to  occur. 

rhough  polar  bears  are  known  to  b(! 
extrcmelv  cuHous  and  may  approach 
sounds  and  objects  to  investigate,  they 
are  also  known  to  move  away  from 
sources  of  noise  and  the  sight  of  vessels, 
icebreakers,  aircraft,  and  helic  opters. 

The  effects  of  retreating  from  vessels  or 
aircraft  may  be  minimal  if  the  event  is 
short  and  the  animal  is  otherwise 
unstressed.  For  example,  retncating  from 
an  active  icebreaker  may  produce 
minimal  effects  for  a  healthy  animal  on 
a  cool  day;  however,  cjii  a  warm  spring 
or  summer  dav,  a  short  run  may  be 
cmough  to  overhtiat  a  wcdl-insulated 
polar  bear. 

As  alrc>ady  statcxl,  polar  bears  spend 
the  majority  of  their  time  on  pack  ice 
during  the  open  water  season  in  the 
Chukchi  Sea  or  along  the  (duikotka 
t:oa.st.  which  limits  the  potential  of 
impacts  from  human  and  Industry 
activities  in  the  geographic  region.  In 
recent  years,  the  Chukchi  Sea  pack  ice 
has  receded  oviu'  the  C,ontinental  Shelf 
during  the  open  water  scmson.  Although 
this  poses  potential  foraging 
ramifications,  by  its  nature  the  (;xposed 
open  water  crciates  a  barrier  between  the 
majority  of  the  ice-pack-bound  bear 
population  and  human  activity 
occurring  in  open  water,  thereby 
limiting  potential  disturbance. 

Bears  in  water  may  be  in  a  stn;ssed 
state  if  found  near  industry  sites. 
Researchers  have  recently  documented 
that  bears  occasionally  swim  long 
distances  during  the  open  water  period 


seeking  either  ice  or  land.  They  suspect 
that  the  bears  may  not  swim  constantly, 
but  find  solitary  icebergs  or  remnants  to 
haulout  on  and  rest.  The  movement  is 
becoming  more  common,  but  highlights 
the  ice-fn!e  environment  that  bears  are 
h(ung  increasingly  (;xpo.sed  to  that 
r(iquir(!S  increased  energy  demands.  In 
one  study  (between  2004  through  2009), 
re.searchers  noted  that  .'i2  bears 
(unbarked  on  long-distance  swim  events. 
In  addition,  they  documented  .'iO  swims 
that  had  an  average  length  of  90  miles. 
They  noted  that  long-distance  swim 
events  are  still  uncommon,  but  38 
percent  of  collared  bears  took  at  hjast 
one  long-distance  swim. 

The  majority  of  ve.ssels,  such  as 
seismic  boats  and  barges,  associated 
with  Industry  activities  travel  in  open 
water  and  avoid  large  ice  floes.  Some, 
such  as  ice  management  vessels.  o|)erate 
in  close  proximity  to  the  ice  edge  and 
unconsolidated  ice  during  open-water 
activities.  V^essel  traffic  could  encounter 
an  occasional  bear  swimming  in  the 
open  water.  However,  the  most  likely 
habitat  where  bears  would  be 
encountcired  during  the  open-water 
season  is  on  the  {rack  ice  edge  or  on  ice 
floes  in  o{)on  water.  During  baseline 
studies  conducted  in  the  Chukchi  Sea 
between  2008  and  2010,  14  of  Ifi  {)olar 
bears  encountered  by  a  research  vessel 
were  observed  on  the  ice,  while  the 
remaining  two  bears  were  observed  in 
the  water  swimming  (Service 
un{mblished  data). 

If  there  is  an  {mcounter  between  a 
vessel  and  a  jrolar  bear,  it  would  most 
likely  result  in  tmnporary  behavioral 
disturbance  only.  In  open  water,  vessel 
traffic  could  result  in  short-term 
Ixdiavioral  responses  to  swimming  polar 
bears  through  ambient  noise  |)roiluced 
by  the  vessels,  such  as  underwatcu 
})ropeller  cavitation,  or  activities 
associated  with  them,  such  as  on-board 
machiiKiry,  where  a  bear  would  most 
likely  swim  away  from  the  vessel. 
Indeed,  observations  from  monitoring 
programs  re{)ort  that  when  bears  are 
encountered  in  ufjen^water  swimming, 
bears  have  been  observed  n'treating 
from  the  vessel  as  it  [lasses  (.Service 
un{jui)lished  data). 

Polar  hears  could  be  encountered  if  a 
vessel  is  operating  in  ice  or  near  ice 
floes,  where  the  res{)on.se  of  bears  on  ice 
to  v(!ssels  is  varied.  Bears  on  ice  have 
be(Mi  observed  retreating  from  vessels; 
exhibiting  few  reactions,  such  as  a 
cessation  in  activity  or  turning  their 
head  to  watch  the  vessel;  and  exhibiting 
no  perceived  reaction  at  all  to  the 
vessel.  Bears  have  also  been  observed 
a|i|)roaching  vessels  in  the  ice. 


B.  Aircraft 

Routine,  commercial  aircraft  traffic 
flying  at  high  altitudes  (approximately 
lO.ono  to  30,000  feet  above  ground  level 
(ACL))  apj)ears  to  have  little  to  no  effect 
on  {)olar  bears;  however,  extensive  or 
re|)eated  over-flights  of  fixed  wing 
aircraft  or  helicojiters  could  disturb 
|)olar  bears.  A  minimum  altitude 
requirement  of  l,.'i00  feet  for  aircraft 
associated  with  Industry  activity  would 
help  mitigate  disturbance  to  {)olar  bears. 
Bfdiavioral  reactions  of  |3olar  bears  are 
ex{)ected  to  be  limited  to  short-term 
changes  in  behavior  that  would  have  no 
long-term  inqiact  on  individuals  and  no 
identifiable  impacts  on  the  {jolar  hear 
po()ulation. 

In  summary,  while  offshore,  o|)en 
watiT  seismic  ex{)loration  activities 
could  encounter  polar  bears  in  the 
Chukchi  Sea  during  the  latter  part  of  the 
operational  period,  it  is  unlikelv  that 
exploration  activities  or  other 
geophysical  survevs  during  the  o[)en 
water  sea.son  would  result  in  more  than 
tem|)orary  behavioral  disturbance  to 
polar  bears.  Any  flisturbance  woidd  be 
visual  and  auditory  in  nature,  and  likely 
limited  to  deflecting  bears  from  their 
route.  .Seismic  surveys  are  unlikely  to 
cause  .serious  im|iacts  to  {lolar  bears  as 
they  normally  swim  with  their  heads 
above  the  surface,  where  noises 
produced  underwater  are  weak,  and 
{lolar  bears  rarely  dive  below  the 
surface.  Ice  management  activities  in 
support  of  the  drilling  operation  have 
the  greatest  {lotential  to  disturb  bears  by 
flushing  bears  off  ice  fioes  when  moving 
ice  out  of  the  path  of  the  drill  rig. 

Monitoring  and  mitigation  measures 
required  for  o|ien  water,  offshore 
activities  would  include,  but  would  not 
be  limited  to;  (1)  A  0. 5-mile  o{)erational 
exclusion  zone  around  {lolar  bear(s)  on 
land,  ice,  or  swimming;  (2)  marine 
mammal  observers  (MMOs)  on  board  all 
ves.sels;  (3)  requirements  for  ice 
scouting;  (4)  surveys  for  {lolar  Ixnirs  in 
the  vicinity  of  active  o{)erations  and  ice 
breaking  activities;  and  (5)  o{)erational 
restrictions  near  {lolar  bear  aggregations. 
We  ex|)ect  these  mitigation  measures 
would  further  reduce  the  potential  for 
interactions  between  {lolar  hears  and 
offshore  o{)erations. 

2.  Onshore  Activities 

While  no  large  exploratory  programs, 
such  as  drilling  or  seismic  surveys,  are 
currently  being  developed  for  onshore 
sites  in  the  Chukchi  Sea  geographic 
area,  land-based  siqiport  facilities, 
maintenance  of  the  Barrow  Gas  Fields, 
and  onshore  baseline  .studies  may 
contact  {lolar  bears.  Bear-human 
interactions  at  onshore  activities  are 
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expected  to  oc:cur  mainly  during  the  fall 
and  ice-covered  season  w'hen  bears 
come  ashore  to  fecid,  den,  or  travel. 

Noise  produced  hy  Industry  activities 
during  the  open  water  and  ice-covered 
seasons  could  potentially  result  in  takes 
of  polar  hears  at  onshore  sites.  Noise 
disturbance  could  originate  from  either 
stationary  or  mobile  sources.  Stationary 
sources  include  support  facilities. 

Mobile  sources  can  include  vehicle  and 
aircraft  traffic  in  a.ssociation  with 
Industry  activities,  such  as  ice  road 
construction.  The  effects  for  these 
sources  are  described  below. 

A.  Noise 

Noise  produced  by  onshore  Industry 
activities  could  elicit  several  different 
responses  in  polar  hears.  The  noise  may 
act  as  a  deterrent  to  hears  entering  the 
area,  or  the  noise  could  potentially 
attract  bears.  Noise  attracting  bears  to 
Industry  activities,  especially  activities 
in  the  coastal  or  nearshore  environment, 
coidd  result  in  bear-human  interactions, 
which  could  result  in  unintentional 
harassment,  deterrence  (under  a 
separate  authorization),  or  lethal  take  of 
the  bear.  Unintentional  harassment 
would  most  likely  be  infrequent,  short¬ 
term,  and  temporary  by  either  attracting 
a  curious  bear  to  the  noise  or  causing  a 
bear  to  move  away.  Deterrence  by  non- 
lethal  harassment  to  move  a  bear  away 
from  humans  would  be  much  le.ss 
likely,  infrequent,  short-term,  and 
temporary.  Lethal  take  of  a  pctlar  bear 
from  bear-human  interaction  related  to 
Industry  activity  is  extremely  unlikely 
(discussed  in  the  Analysis  of  Impacts  of 
the  Oil  and  Gas  lndustr\'  on  Pacific 
Walruses  and  Polar  Bears  in  the 
Chukchi  Sea). 

During  the  ice-covered  season,  noi.se 
from  onshore  activities  could  deter 
females  from  denning  in  the 
surrounding  area,  given  the  appropriate 
conditions,  although  a  few  polar  bears 
have  been  known  to  den  in  proximity  to 
industrial  activity.  Only  a  minimal 
amount  of  denning  by  polar  bears  has 
been  recorded  on  the  western  coast  of 
Ala.ska;  however,  on.shore  activities 
could  affect  potential  den  habitat  and 
den  site  selection  if  they  w'ere  located 
near  facilities.  However,  with  limited 
onshore  denning,  proposed  activities 
impacts  tjo  onshore  denning  are 
expected  to  be  minimal. 

Known  polar  bear  dens  around  the  oil 
and  gas  activities  are  monitored  by  the 
Service,  when  practicable.  Only  a  small 
percentage  of  the  total  active  den 
locations  are  known  in  any  year. 

Industry  routinely  coordinates  with  the 
Service  to  determine  the  location  of 
Industry’s  activities  relative  to  known 
dens  and  den  habitat.  Implementation  of 


mitigation  measures,  such  as  the  one- 
mile  operational  exclusion  area  around 
known  dens  or  the  temporary  ces.sation 
of  Industry  activities,  would  ensure  that 
disturbance  is  minimized. 

B.  Aircraft 

As  with  off.shore  at:tivities,  routine 
high  altitude  aircraft  traffic  would  likely 
have  little  to  no  effect  on  polar  boars; 
however,  extensive  or  repeated  low 
altitude  over-flights  of  fixed  wing 
aircraft  for  monitoring  purposes  or 
helicopters  u.sed  for  re-supply  of 
Industry  operations  could  disturb  polar 
bears  on  shore.  Behavioral  reactions  of 
non-denning  polar  bears  are  expected  to 
be  limited  to  short-term  changes  in 
behavior  and  would  have  no  long-term 
impact  on  individuals  and  no  impacts 
on  the  polar  bear  population.  Mitigation 
measures,  such  as  minimum  flight 
elevations  over  polar  bears  or  areas  of 
concern  and  flight  restrictions  around 
know'll  polar  bear  dens,  would  be 
required,  as  appropriate,  to  reduce  the 
likelihood  that  bears  are  disturbed  by 
aircraft. 

3.  Human  Encounters 

While  more  polar  bears  transit 
through  the  coa.stal  areas  than  inland, 
we  do  not  anticipate  many  bear-human 
interactions  due  to  the  limited  amount 
of  human  activity  that  has  occurred  on 
the  western  coast  of  Alaska.  Near-shore 
ai'.tivities  could  potentially  increase  the 
rate  of  bear-human  interactions,  which 
c:ould  re.sult  in  increased  incidents  of 
harassment  of  hears.  Industry  currently 
implements  company  policies, 
implements  interaction  plans,  and 
conducts  employee  training  to  reduce 
and  mitigate  such  encounters  under  the 
guidance  of  the  Service.  The  history  of 
the  effective  application  of  interaction 
plans  has  show’ii  redui;ed  interactions 
betw'een  polar  bears  and  humans  and  no 
injuries  or  deaths  to  humans  since  the 
implemeptation  of  incidental  take 
regulations. 

Industry  has  developed  and  u.ses 
devices  to  aid  in  detecting  polar  bears, 
including  human  bear  monitors,  remote 
cameras,  motion  and  infrared  detection 
systems,  and  clo.sed  circuit  TV  systems. 
Industry  also  takes  steps  to  actively 
prevent  bears  from  accessing  facilities 
using  safety  gates  and  fences.  The  types 
of  detection  and  exclusion  systems  are 
implemented  on  a  ca.se-by-case  basis 
with  guidance  from  the  Service. 

Bear-human  interactions  would  be 
mitigated  through  conditions  in  LOAs, 
w'hich  require  the  applicant  to  develop 
a  polar  bear  interaction  plan  for  each 
operation.  These  plans  outline  the  steps 
the  applicant  would  take,  such  as 
garbage  disposal,  attractant 


management,  and  snow  management 
procedures,  to  minimize  impacts  to 
polar  bears  by  reducing  the  attraction  of 
Industry  activities  to  polar  bears. 
Interaction  plans  al.so  outline  the  chain 
of  command  for  responding  to  a  polar 
bear  sighting. 

4.  Effect  on  Prey  Species 

Ringed  seals  are  the  primary  prey  of 
polar  bears  and  bearded  seals  are  a 
secondary  prey  source.  Both  species  are 
managed  by  the  IJ.S.  National  Marine 
Fisheries  Service  (NMFS),  which  will 
evaluate  the  potential  impacts  of  oil  and 
gas  exploration  activities  in  the  Chukchi 
.Sea  through  their  appropriate 
authorization  process  and  will  identify 
appropriate  mitigation  measures  for 
those  species,  if  a  negligible  impact 
finding  is  appropriate.  Industry  would 
mainly  have  an  effect  on  .seals  through 
the  potential  for  industrial  noi.se 
disturbance  and  contamination  (oil 
spills).  The  .Service  does  not  expect  prev 
availability  to  be  significantly  changed 
due  to  Industry  activities.  Mitigation 
measures  for  pinnipeds  required  hy 
BOEM  and  NMF.S  would  reduce  the 
impact  of  Industry  activities  on  ringed 
and  bearded  seals.  A  detailed 
description  of  potential  Industry  effects 
on  pinnipeds  in  the  Chukchi  Sea  can  be 
found  in  the  NMF.S  biological  opinion, 
“Endangered  Species  Act — Section  7 
Consultation,  Biological  Opinion: 
Issuance  of  Incidental  Harassment 
Authorization  Under  Section 
t01(al(.5l(a)  of  the  Marine  Mammal 
Protection  Act  to  Shell  Offshore,  Inc.  for 
Exploratory'  Drilling  in  the  Alaskan 
Chukchi  Sea  in  2012”  [http:// 
ww'w. nmfs.noaa.gov/pr/pdfs/permits/ 
shellch  ukch  iopin  ion.  pdf). 

5.  Polar  Bear  Critical  Habitat 

Indu.stry  activities  could  also  have 
potential  impacts  to  polar  bear  habitat, 
which  in  .some  cases  could  lead  to 
impacts  to  bears.  The  proposed 
regulations  may  only  authorize 
incidental  take  within  a  specified 
geographic  area  (Figure  1).  The 
geographic  area  covered  by  the 
propo.sed  regulations  includes  polar 
bear  critical  habitat.  The  discussion  of 
potential  impacts  to  polar  hear  habitat  is 
therefore  focu.sed  on  areas  identified  as 
polar  bear  critical  habitat.  In  the  final 
rule  that  e.stablished  polar  bear  critical 
habitat  (75  k’R  76086;  December  7, 

2010),  the  Service  identified  three 
critical  habitat  units  for  polar  bear 
critical  habitat,  these  are:  (1)  Sea  ice, 
used  for  feeding,  breeding,  denning,  and 
movements;  (2)  barrier  island  habitat, 
used  for  denning,  refuge  from  human 
disturbance,  and  transit  corridors;  and 
(3)  terrestrial  denning  habitat  for 
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denning.  Industry  activities  may  affect 
this  described  habitat  as  discussed 
below. 

A.  Sea  Ice  Habitat 

The  propo.sed  regulations  would  only 
allow  exploratory  oil  and  gas  activities 
to  occur  during  the  open  water  season. 
However,  support  activities  can  occur 
throughout  the  year  and  may  interact 
with  sea  ice  habitat  on  a  limited  basis. 

Ice  reconnaissance  flights  to  survey  ice 
characteristics  and  ice  management 
operations  using  vessels  to  deflect  ice 
floes  from  drill  rigs  are  two  types  of 
activities  that  have  the  potential  to 
affect  sea  ice.  Support  activities  outside 
of  the  open  water  season  would  he 
limited  in  scope  and  would  likely  have 
limited  effects  on  sea  ice  habitat  during 
the  ice-covered  seasons  within  the 
timeframe  of  the  pro{)o.sed  regulations 
(201.3  to  2018). 

B.  Barrier  Island  Habitat 

Proposed  support  activities  near 

communities,  such  as  Wainwright  and 
Point  Lay,  for  seismic,  shallow  hazard 
surveys;  open  water  marine  survey;  or 
terrestrial  environmental  studies  are  the 
types  of  exploration  activities  requested 
that  may  affect  polar  bear  barrier  island 
habitat.  Vessels  associated  with  marine 
activities  operating  in  the  Chukchi  Sea 
may  use  barrier  island  habitat  to  “wait 
out  a  .storm.”  Bears  using  the  islands  to 
rest  and  travel  may  encounter 
temporarily  beached  vessels.  Past 
observations  reported  to  the  Service 
indicate  that  bears  will  walk  by  such 
vessels,  hut  may  not  rest  near  them. 

This  is  a  temporary  effect  associated 
with  the  beached  vessel  and  once  the 
vessel  is  removed  from  the  beach,  the 
hears  return  to  travelling  or  re.sting  on 
the  beach. 

Aerial  transport  activities  in  support 
of  Industry  programs  may  also 
encounter  barrier  island  habitat  while 
transiting  to  and  from  communities.  Air 
operations  would  have  regulatory  flight 
restrictions,  hut  in  certain 
circumstances,  such  as  emergencies, 
flights  could  displace  bears  from  barrier 
island  habitat.  Establi.shed  mitigation 
mejasures  described  in  the  proposed 
regulations,  such  as  minimum  altitude 
restrictions,  wildlife  observers  and 
adherence  to  company  polar  bear 
interaction  plans,  would  further  limit 
potential  disturbances. 

C.  Terrestrial  Denning  Habitat 

In  western  Alaska,  mainland  support 
facilities  for  offshore  activities  may 
occur  within  designated  coastal  polar 
hear  critical  habitat.  Staging  activities, 
remote  camps,  construction  of  ice  roads, 
and  aerial  transport  to  support  projects 


all  have  the  potential  to  occur  in  coastal 
areas  in  or  near  denning  habitat.  If 
necessary,  proactive  and  reactive 
mitigation  measures  set  forth  in  the 
proposed  regulations  would  minimize 
disturbance  impacts  wMthin  designated 
critical  habitat  and/or  impacts  to 
denning  habitat.  The  Service  encourages 
that  all  transit  routes  occur  outside  of 
t:ritical  habitat  and  may  require  den 
detection  surveys  in  areas  of  denning 
habitat.  At  times.  Industry  may  have  to 
place  ice  roads  or  .staging  activities  in 
coastal  denning  areas.  Mitigation 
measures  to  minimize  potential  impacts 
include  establishment  of  the  1-mile 
exclusion  zone  around  known  maternal 
dens,  and  the  reduction  of  activity 
levels  until  the  natural  departure  of  the 
bears.  Currently,  what  little  is  known 
about  the  denning  habits  of  the 
Chukchi-Bering  Sea  population  suggests 
that  the  majority  of  maternal  dens  occur 
in  the  Russian  Federation, 
predominantly  on  VVrangel  Island 
(DeBruyn  et  al.  2010).  While  denning 
habitat  exists  in  western  Alaska,  no 
confirmed  polar  bear  dens  have  been 
recorded  in  western  Alaska  since  2006 
(Durner  et  al.  2010).  A  more  detailed 
description  of  den  detection  techniques 
requirc’d  by  the  Service  and  employetl 
by  exploration  activities  to  limit 
disturbance  and  minimize  impacts  to 
maternal  polar  bear  den  sites  has  been 
discussed  in  the  Service’s  Beaufort  Sea 
regulations  (76  f'R  47010;  August  3, 
2011).  The  Service  would  implement 
these  techniques  if  active  polar  bear 
dens  are  recorded  during  Industry 
activities. 

Although  Industry  activities  may 
temporarily  reduce  site-specific 
availability  of  small  portions  of  polar 
hear  critical  habitat  primary  constituent 
elements  (PCEs)  for  feeding,  mating, 
movements,  denning,  and  access  to 
prey,  these  actions  would  be  temporary 
and  not  result  in  long-term  effects  on 
the  PCE’s  capabilities  to  support 
.  biological  functions  of  polar  bears. 

Based  on  the  information  provided  by 
the  petitioners,  the  Service  concludes 
that  effects  from  Indu.stry  activity  to 
polar  bear  critical  habitat  and  the 
associated  PCEs  would  be  insignificant, 
due  to  the  limited  magnitude  and 
temporary  nature  of  the  proposed 
activities. 

Evaluation  of  Anticipated  Effects  on 
Polar  Bears 

The  Service  anticipates  that  potential 
impacts  of  seismic  noise,  physical 
obstructions,  human  encounters, 
changes  in  di.strihution  or  numbers  of 
prey  species  in  the  offshore  and  onshore 
environments  on  polar  bears  would  be 
limited  to  short-term  changes  in 


behavior  that  would  have  no  long-term 
impact  on  individuals  or  identifiable 
impacts  to  the  polar  bear  population 
during  the  5-year  timeframe  of  the 
jiroposed  regulations.  Individual  polar 
bears  may  be  observed  in  the  open  water 
during  offshore  activities  in  Alaska 
waters,  but  the  vast  majority  of  the  bear 
populations  will  be  found  on  the  paf;k 
ice  or  along  the  Chukotka  coastline  in 
the  Russian  Federation  during  this  time 
of  year.  Onshore  encounters  with  polar 
bears  are  expected  to  be  minimal  due  to 
the  limited  activity  planned  along  the 
coastline  of  Alaska  during  the  timeframe 
of  the  regulations.  We  do  not  anticipate 
any  lethal  take  due  to  Indu.stry  activities 
during  the  5-year  time  period  of  the 
propo.sed  regulations.  We  expect  that 
specific  mitigation  measures,  such  as 
education  of  Industry  personnel,  would 
minimize  bear-human  interactions  that 
could  lead  to  lethal  take  of  polar  bears. 
Our  experience  in  the  Beaufort  Sea 
similarly  suggests  that  it  is  unlikely 
there  would  be  any  lethal  take  of  bears 
due  to  Indu.stry  activity  within  the  5- 
year  time  period  of  the  proposed 
regulations. 

Potential  impacts  to  bears  would  be 
mitigated  through  various  requirements 
stipulated  within  LOAs.  Mitigation 
measures  that  would  be  required  for  all 
projects  include  a  polar  bear  interaction 
plan  and  a  record  of  communication 
with  affected  villages  that  may  serve  as 
the  precursor  to  a  POC  with  the  village 
to  mitigate  effects  of  the  project  on 
subsistence  activities.  Examples  of 
mitigation  measures  that  would  be  used 
on  a  case-by-ca.se  basis  include:  The  use 
of  trained  marine  mammal  observers 
associated  with  offshore  activities;  bear 
monitors  for  onshore  activities:  and 
seismic  shutdown  procedures  in 
ensonification  zones.  The  Service 
implements  an  adaptive  management 
approach  where  certain  mitigation 
measures  are  based  on  need  and 
effect ivone.ss  for  specific  activities  based 
largely  on  timing  and  location.  For 
example,  the  Service  would  implement 
different  mitigation  measures  for  an 
onshore  baseline  study  20  miles  inland, 
than  for  an  offshore  drilling  project. 
Ba.sed  on  past  monitoring  information, 
bears  are  more  prevalent  in  the  coastal 
areas  than  20  miles  inland.  Therefore, 
the  monitoring  and  mitigation  measures 
that  the  Service  deems  appropriate  must 
be  implemented  to  limit  the  disturbance 
to  bears,  and  the  measures  deemed 
necessary  to  limit  bear-human 
interactions  may  differ  dej)ending  on 
location  and  the  timing  of  the  activity. 

F’urthermore,  mitigation  measures 
imposed  through  BQEM/BSEE  lease 
stipulations  are  designed  to  avoid  Level 
A  harassment  (injury),  reduce  Level  B 
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harassment,  reduce  the  potential  for 
population  level  significant  adverse 
effects  on  polar  bears,  and  avoid  an 
unmitigable  adverse  impact  on  their 
availability  for  subsistence  purposes. 
Additional  measures  described  in  the 
these  incidental  take  regulations  would 
help  reduce  the  level  of  Industry 
impacts  to  polar  bears  during  the 
exploration  activities,  and  the  issuance 
of  LOAs  with  site  specific  operating 
re.strictions  and  monitoring 
requirements  would  provide  mitigation 
and  protection  for  polar  bears. 

Therefore,  we  conclude  that  the 
proposed  exploration  activities,  as 
mitigated  through  the  regulatory 
process,  would  impact  .small  numbers  of 
animals,  are  not  expected  to  have  more 
than  negligible  impacts  on  polar  bears 
in  the  Chukchi  Sea  and  would  not  have 
an  unmitigable,  adverse  impact  on  the 
availability  of  polar  bears  for 
subsistence  u.ses. 

Potential  Impacts  of  Waste  Product 
Discharge  and  Oil  Spills  on  Pacific 
Walruses  and  Polar  Bears 

In  this  .section,  we  discuss  the 
potential  effects  of  oil  spills  from 
Industry  activities  on  Pacific  walruses 
and  j)olar  bears.  We  recognize  that  a 
w'ide  range  of  potential  (‘fleets  from  oil 
spills  on  these  species  could  occur,  from 
minimal  effects  to  potentially 
substantial  oiu^s.  We  emphasize, 
however,  that  the  only  types  of  spills 
that  could  have  significant  effects  on 
these  species  are  large  spills.  Based  on 
projections  from  BOEM/BSIiE,  the 
likelihood-of  large  spills  from  Industry 
exploration  activities  are  extremely 
remote,  and  thus,  we  consider  impacts 
from  such  spills  to  be  highly  unlikely. 
Nevertheless,  we  provide  a  full 
discussion  of  oil  spill  risks  and  possible 
effects  from  oil  spills,  in  the  extremely 
unlikely  event  that  such  as  spill  could 
occur. 

Efforts  of  IVasto  Dischargo  and  Potential 
Oil  Spills  on  Pacific  Walrus 

The  possibility  of  oil  and  w'aste 
product  s})ills  from  Industry  exploration 
activities  and  the  subsequent  impacts  on 
walruses  are  a  concern.  Little  is  kncjwn 
about  the  effects  of  either  on  walru.s(*s 
as  no  studies  have  be(;n  conducted  and 
no  documented  spills  have  occurred 
affecting  walruses  in  their  habitat. 
l)(!pending  on  the  extent  of  an  oil  spill, 
adult  walruses  may  not  be  .S(jverely 
affected  through  direct  contact,  but  they 
will  be  extremely  sensitive  to  any 
disturbances  created  by  spill  response 
activiti(‘.s.  In  addititan,  due  to  the 
gr(‘garious  nature  of  walru.ses,  a  release 
of  contaminants  would  most  likely 
affect  multiph!  individuals  if  it  occurred 


in  an  area  occupied  by  walruses. 
Walruses  may  repeatedly  expo.se 
themselves  to  waste  or  oil  that  has 
accumulated  at  the  edge  of  a  shoreline 
or  ice  lead  as  they  enter  and  exit  the 
water. 

Damage  to  the  skin  of  pinnipeds  can 
occur  from  contact  with  oil  because 
some  of  the  oil  penetrates  into  the  skin, 
causing  inflammation  and  death  of  some 
tissue.  The  dead  tissue  is  discarded, 
leaving  behind  an  ulcer.  While  these 
skin  lesions  have  only  rarely  been  found 
on  oiled  seals,  the  effects  on  walru.s(is 
may  be  greater  becau.se  of  a  lack  of  hair 
to  protect  the  skin.  Like  other 
pinnipeds,  walru.ses  are  susceptible  to 
oil  contamination  in  their  eyes.  Direct 
exposure  to  oil  could  also  result  in 
conjunctivitis.  Continuous  exposure  to 
oil  would  quickly  cause  p(!rmanent  eye 
damage. 

Inhalation  of  hydrocarbon  fumes 
[ire.sents  another  thn'at  to  marine 
mammals.  In  studies  conducted  on 
I)innipeds.  jiulmonary  hemorrhage, 
inflammation,  congc^stion,  and  nerve 
damage  resulted  after  exposure  to 
concentrated  hydrocarbon  fumes  for  a 
period  of  24  hours.  If  tin;  walru.ses  W(‘re 
also  under  stress  from  molting,  . 
pregnancy,  etc.,  the  increased  heart  rate 
associated  with  the  strfiss  would 
circulate  the  hydrocarbons  more 
quickly,  lowering  the  tolerance 
threshold  for  inge.stion  or  inhalation. 

Adult  and  sub-adult  w'alru.ses  have 
thick  skin  and  blubber  layers  for 
insulation  and  very  little  hair.  Thus, 
they  exhibit  no  grooming  behavior, 
which  lessens  their  chance  of  ing(‘sting 
oil.  Ihiat  loss  is  regulat(;d  hy  control  of 
peripheral  Wood  How  through  the 
animal's  skin  and  hlubber.  Direct 
exposure  of  adult  walruses  to  oil  is  not 
believed  to  have  any  effect  on  th(! 
insulating  capacity  of  their  skin  and 
hlubber,  although  it  is  unknown  if  oil 
could  affect  their  peripheral  blood  flow. 

Walrus  calv(?s  are  also  likely  to  suffer 
from  the  effects  of  oil  contamination. 
Walrus  calves  can  swim  almost 
immediately  after  birth  and  will  often 
join  their  mother  in  the  water, 
inenjasing  their  risk  of  being  oiled. 
However,  calves  have  not  yet  develoj)(;d 
(mough  insulating  blubber  to  spend  as 
much  time  in  the  w'ater  as  adults.  It  is 
possible,  but  unknown,  that  oiled 
walrus  calves  may  not  be  able  to 
n(gulate  heat  loss  and  may  be  more 
susc(;ptihfe  to  hypothermia.  Another 
possibility  is  an  oiled  calf  that  is  unable 
to  swim  away  from  the  contamination 
and  a  cow'  that  would  not  leave  without 
the  calf,  r(;sulting  in  the  potential 
(^xposure  of  both  animals.  However,  it  is 
also  possible  that  an  oihW  calf  would  be 


unrecognizable  to  its  mother  either  by 
sight  or  by  smell,  and  be  abandoned. 

Walruses  are  benthic  feeders,  and  the 
fate  of  benthic  prey  contaminated  by  an 
oil  spill  is  difficult  to  predict.  In 
general,  benthic  invertebrates  preferred 
by  walruses  (bivalves,  gastropods,  and 
polychaetes)  may  either  decline  or 
increa.se  as  the  result  of  a  spill  (Sanders 
et  al.  1980;  Jacobs  1980;  Elmgren  et  al. 
1983;  Jewett  et  al.  1999).  Impacts  vary 
among  spills  and  species  within  a  spill, 
but  in  general,  benthic  communities 
move  through  several  successive  stages 
of  temporal  change  until  the 
communities  approach  pre-disturbance 
conditions  (Dauvin  1998),  which  may 
take  20  years.  Much  of  the  benthic  prey 
contaminated  by  an  oil  spill  or  gas 
relea.se,  such  as  methane,  may  be  killed 
immediately.  Bivalve  mollusks,  a 
favorite  prey  species  of  the  walrus,  are 
not  effective  at  processing  hydrocarbon 
compounds,  n'sulting  in  highly 
concentrated  accumulations  and  long¬ 
term  retention  of  the  contamination 
within  the  organism.  In  addition, 
because  walruses  feed  primarily  on 
mollusks,  they  may  be  highly  vulnerable 
to  a  loss  of  this  pnw  species.  However, 
epifaunal  bivalves  were  one  of  the 
benthic  community  classes  that 
incri'ased  following  the  Exxon  Valdo/. 
spill  in  Alaska  (Jewett  ot  al.  1999). 

Depending  on  the  location  and 
timing,  oil  spills  could  affect  walru.ses 
in  a  number  of  ways.  An  offshore  spill 
during  open  water  may  only  affect  a  few 
walru.ses  swimming  through  the  affect(Kl 
area.  However,  spilhul  oil  pre.sent  along 
ice  edges  and  ice  h'ads  in  fall  or  spring 
during  formation  or  breakup  of  ice 
presents  a  greater  risk  because  of  both 
the  difficulti(!.s  associated  with  cleaning 
oil  in  mi)Ced.  broken  ice,  and  the 
pre.s(‘nce  of  w'ildlife  in  prime  feruling 
anias  over  the  continental  shelf  during 
this  period.  Oil  spills  affecting  anuas 
where  walruses  and  polar  bears  are 
concentrated,  such  as  along  off-shore 
h^ads,  polynyas,  prefernul  feeding  areas, 
and  terrestrial  habitat  us(?d  for  denning 
or  haul-outs  w'ould  affect  more  animals 
than  spills  in  other  areas. 

The  potential  impacts  to  F^acific 
walru.ses  from  a  spill  could  be 
significant,  particularly  if  subs(‘quent 
cUunuip  efforts  are  ineffective.  These 
potential  impacts  would  be  greate.st 
when  walrus  are  aggregated  at  ruiastal 
hau louts.  For  (ixample,  walruses  would 
be  most  vulnerable  to  the  effects  of  an 
oil  spill  at  coastal  haulouts  if  the  oil 
comes  within  00  km  of  the  coast 
(Garlich-Miller  ot  al.  2010,  p.  87). 
.Spilled  oil  during  the  ice-covered 
.season  not  cleamul  up  could  b(u;nme 
jiart  of  the  ice  substrate  and  be 
(jventuallv  released  back  into  the 
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environment  during  the  following  open- 
water  season.  During  spring  melt,  oil 
would  be  collected  by  spill  response 
activities,  but  it  could  eventually 
contact  a  limited  number  of  walruses. 

In  the  unlikely  event  there  is  an  oil 
spill  and  walruses  are  in  the  same  area, 
mitigation  measures,  especially  those  to 
deflect  and  deter  animals  from  spille<l 
areas,  may  minimize  the  a.s.sociated 
risks.  Fueling  crews  have  personnel  that 
are  trained  to  handle  operational  spills 
and  c;ontain  them.  If  a  small  offshore 
spill  occurs,  spill  respon.se  ve.ssels  are 
stationed  in  clo.se  proximity  and  are 
re(juired  to  respond  immecliately.  A 
detailed  discussion  of  oil  spill 
prevention  and  response  for  walruses 
can  be  found  at  the  following  Web  site: 
httf)://i\-\vw.f\vs.g(n’/Contaniin(ints/ 

I'WS  ()SCP  05/ 
I-WSCoiitingpncyTiKj.htm. 

Although  fuel  and  oil  spills  have  the 
|)otential  to  cause  adverse  impacts  to 
walru.ses  and  possibly  some  prey 
species,  opcirational  spills  associated 
with  the  propo.sed  exploration  activities 
are  not  considered  a  major  threat. 
Operational  spills  would  likely  he  of  a 
relatively  small  volume,  and  occur  in 
areas  of  open  water  where  walrus 
densities  are  expected  to  be  low. 
Furthermore,  blowout  prevention 
technology  would  be  retpiired  for  all 
exploratory  drilling  operations  in  the 
C'hnkchi  Sea  hy  the  permitting  agencies, 
and  the  BOEM/B.SFE  considers  the 
likelihood  of  a  blowout  occurring 
during  exploratory  drilling  in  the 
(3uikchi  Sea  as  negligihle  (OC.S  EIS/FA 
MMS  2007-028).  The  BOEM/BSEE 
operating  .stipulations,  including  oil 
spill  prevention  and  response  plans, 
reduce  both  the  risk  and  scale  of 
potential  spills.  For  these  niasons,  any 
impacts  assc'ciated  with  an  operational 
spill  are  expected  to  Im;  limited  to  a 
small  number  of  animals. 

Effects  of  IVo.sfe  Discharge  and  Potential 
Oil  Spills  on  Polar  Bear 

Individual  polar  bears  can  potentially 
be  affected  by  IndiKstry  activities 
through  waste  product  distJiarge  and  oil 
spills.  In  1980,  Canadian  .scientists 
performed  experiments  that  studied  the 
(‘ffects  to  polar  hears  of  exposure  to  oil. 
Effects  on  experimentally  oiled  polar 
bears  (where  hears  were  forced  to 
remain  in  oil  for  |)rolonged  periods) 
inchided  acute  inflammation  of  the 
nasal  pa.ssages,  marked  epidermal 
respon.ses,  anemia,  anorexia,  and 
biochemical  changes  indicative  of 
stress,  renal  impairment,  and  death. 
Many  effects  did  not  becjjtne  evident 
until  .several  weeks  after  the  experiment 
(0ritsland  et  al.  1981). 


Oiling  of  the  pelt  causes  significant 
thermoregidatory  problems  hy  reducing 
tin?  insulation  value.  Irritation  or 
damage  to  the  skin  by  oil  may  further 
contribute  to  impaired 
thermoregulation.  Experiments  on  live 
polar  bears  and  pelts  showed  that  the 
thermal  value  of  the  fur  dtjcreased 
signifU;antly  after  oiling,  and  oiled  bears 
showed  increased  metabolic  ratios  and 
elevated  skin  temperature.  Oiled  bears 
are  also  likely  to  ingest  oil  as  they 
groom  to  restore  the  insulation  value  of 
the  oiled  fur. 

Oil  ingestion  by  polar  bears  through 
consumption  of  contaminated  prey,  and 
hy  grooming  or  nursing,  could  have 
pathological  (dfects,  depending  on  the 
amount  of  oil  ingested  and  the 
individual’s  physiological  state.  I)(!ath 
could  occur  if  a  large  amount  of  oil  is 
ingested  or  if  volatile  components  of  oil 
were  aspirated  into  the  lungs.  Indeed, 
two  of  three  bears  died  in  the  Canadian 
experiment,  and  it  was  suspected  that 
the  ingestion  of  oil  was  a  contributing 
factor  to  the  deaths.  Experimentally 
oiled  bears  ingested  much  oil  through 
grooming.  Much  of  it  was  eliminated  by 
vomiting  and  in  the  feces;  some  was 
ab.sorhed  and  later  found  in  body  fluids 
and  tissues. 

Ingestion  of  sub-lethal  amounfs  of  oil 
can  have  vario\is  physiological  effects 
on  a  polar  bear,  depending  on  whether 
th(!  animal  is  able  to  excrete  or  detoxify 
the  hydrocarbons.  Petroleum 
hydrocarbons  irritate  or  (hiStroy 
epithelial  tiells  lining  the  stomach  and 
intestine,  thereby  affecting  motility, 
digestion,  and  absorption. 

Polar  bears  swimming  in,  or  walking 
adjacent  to,  an  oil  spill  could  inhale 
petroleum  vapors.  Vapor  inhalation  by 
polar  bears  coidd  result  in  damage  to 
various  systems,  such  as  the  respiratory 
and  the  central  nervous  systems, 
depending  on  the  amount  of  exposure. 

Oil  may  also  affect  food  sources  of 
polar  bears.  Seals  that  die  because  of  an 
oil  spill  could  be  scavenged  by  polar 
bears.  This  would  incnjase  exj)o.sure  of 
the  bears  to  hydrocarbons  and  f;ould 
result  in  lethal  impact  or  reduced 
survival  to  individual  bears.  A  local 
reduction  in  ringed  seal  numbers 
because  of  direct  or  indirect  effects  of 
oil  could  temporarily  affect  the  local 
distribution  of  polar  bears.  A  reduction 
in  density  of  seals  as  a  direct  result  of 
mortality  from  contact  with  spilled  oil 
could  result  in  polar  bears  not  using  a 
particular  area  for  hunting.  Possible 
impac:ts  from  the  loss  of  a  food  source 
could  reduce  recruitment  and/or 
survival. 

The  persistence;  of  toxic  subsurface  oil 
and  chronic  exposures,  even  at  suh- 
lethal  levels,  can  have  long-term  effects 


on  wildlife  (Peterson  et  al.  2003). 
Although  it  may  be  true  that  small 
numbers  of  bears  may  be  affected  by  an 
oil  spill  initially,  the  long-term  impact 
could  be  much  greater.  Long-term  oil 
effects  could  he  substantial  through 
interactions  between  natural 
environmental  stres.sors  and 
compromised  health  of  expo.sed 
animals,  and  through  chronic,  toxic 
exposure  because  of  hioaccumulation. 
Polar  bears  are  biological  sinks  for 
pollutants  because  they  are  the  apical 
predator  of  the  Arctic  ecosystem  and  are 
opportunistic  scavengers  of  other 
marine  mammals.  Additionally,  tlu;ir 
diet  is  compos(;d  mostly  of  high-fat 
sealskin  and  blubber  (Norstrom  et  al. 
1988).  The  highest  concentrations  of 
persistent  organic  pollutants  in  Arctic 
marine  mammals  have  been  found  in 
polar  bears  and  seal-eating  walruses 
near  Svalbard  (Norstrom  et  al.  1988; 
And(;rsen  et  al.  2001;  Muir  et  al.  l‘)99). 
As  such,  polar  bears  would  be 
susceptible  to  the  effects  of 
hioaccumulation  of  contaminants 
associated  with  spilled  oil,  which  could 
affect  the  b(;ars’  reproduction,  survival, 
and  immune  systems.  Sub-lethal, 
chronic  effects  of  any  oil  spill  may 
further  suppress  the  recovery  of  polar 
bear  populations  due  to  reduced  fitness 
of  surviving  animals. 

In  addition,  subadult  polar  boars  are 
more  vulnerable  than  adults  are  to 
(;nvironmental  edects  (Taylor  et  al. 
l‘)87).  Subadult  polar  bears  would  be 
mo.st  prom;  to  the  lethal  and  sub-lethal 
effects  of  an  oil  spill  due  to  their 
proclivity  for  .scavenging  (thus 
increasing  their  exposure  to  oiled 
marine  mammals)  and  their 
inexperience  in  hunting.  Indeed,  grizzly 
bear  researchers  in  Katmai  National 
Park  suspected  that  oil  ingestion 
contributed  to  tin;  death  of  two  yearling 
grizzly  bears  in  1989,  after  the  Exxon 
Valdez  oil  spill.  Tln;y  detected  levels  of 
naphthalene  and  phenathrene  in  th(; 
bile  of  one  of  the  l)ears.  Because  of  the 
greater  maternal  investment  a  weaned 
subadult  represents,  reduced  survival 
rates  of  subadidt  polar  bears  have  a 
gr»;ater  impact  on  [)opulation  growth 
rate  and  sustainable  harvest  than 
reduced  litter  production  rat*;s  (Taylor 
e/(j/.  1987). 

During  the  open  water  season  (July  to 
October),  bears  in  the  open  water  or  on 
land  may  encounter  and  be  affected  by 
anv  such  oil  spill;  however,  given  the 
.seasonal  nature  of  the  Industry 
activities,  the  potential  for  direct 
negative  impacts  to  polar  bears  w'ould 
be  minimized.  During  the  ice-covered 
season  (November  to  May),  onshore 
Industry  activities  would  have  the 
greatest  likelihood  of  ex})osing 
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transiting  polar  hears  to  jiotential  oil 
spills.  Although  the  majority  of  the 
Chukclh  Sea  polar  hear  po|)ulation 
sj)ends  a  large  amount  of  time  offshore 
on  the  annual  or  multi-year  pack  ice  and 
along  the  Chukotka  coastline,  some 
hears  could  encounter  oil  from  a  spill 
regardless  of  the  season  and  location. 

Small  spills  of  oil  or  waste  products 
throughout  the  year  hy  Industry 
activities  on  land  could  potentially 
affect  small  numhers  of  bears.  The 
effects  of  fouling  fur  or  ingesting  oil  or 
wastes,  depending  on  the  amount  of  oil 
or  wastes  involved,  could  he  short-term 
or  result  in  death.  For  example,  in  A])ril 
1988,  a  dead  polar  hear  was  found  on 
Leavitt  Island,  in  the  Brsuifort  Sea, 
approximately  9. .3  km  (.'i  nautical  miles) 
northeast  of  Oliktok  Point.  The  cause  of 
death  was  determined  to  he  |)oisoning 
hv  a  mixtur(!  that  included  ethvlene 
glycol  and  Rhodamine  B  dye.  While 
industrial  in  origin,  the  source  of  the 
mixture  was  unknown. 

The  major  concern  regarding  large  oil 
spills  is  the  impact  a  spill  would  have 
on  the  survival  and  recruitrncmt  of  the 
Cdnikchi  Sea  and  southern  Beaufort  Sea 
polar  htiar  poindations  that  use  the 
nigion.  Currently,  the  .Southern  Beaufort 
Seas  hear  population  is  approximat»dv 
1,500  hears,  and  the  Cihukchi  Sea  heat- 
population  estimate  is  2,000.  These 
populations  may  he  able  to  sustain  the 
additional  mortality  caitsed  hy  a  large 
oil  spill  if  a  small  number  of  bears  are 
killed;  however,  the  additive  effect  of 
numerous  hear  deaths  due  to  the  direct 
or  indirect  effects  from  a  large  oil  spill 
are  more  likely  to  reduce  population 
recruitment  and  survival.  Indirect 
effects  may  occur  through  a  local 
reduction  in  .seal  productivity  or 
.scavenging  of  oiled  seal  carcasses  and 
other  potential  impacts,  both  natural 
and  human-induced.  The  removal  of  a 
large  number  of  hears  from  either 
population  would  exceed  su.stainahle 
levels,  potentially  causing  a  decline  in 
hear  populations  and  affecting  hear 
|)roductivity  and  subsistence  u.se. 

The  time  of  grt^atest  impact  from  an 
oil  spill  to  polar  hears  is  most  likely 
during  the  ice-i;overed  season  when 
hears  use  the  ice.  To  access  ringed  and 
bearded  seals,  polar  hears  concentrate  in 
shallow  waters  less  that  300  m  deep 
over  the  continental  shelf  and  in  areas 
with  greater  than  50  percent  ice  cover 
(Durner  et  al.  2004).  At  this  time,  bears 
may  be  expo.sed  to  any  remnant  oil  from 
the  previous  open  water  .season.  Spilled 
oil  also  can  concentrate  and  accumulate 
in  leads  and  openings  that  occur  during 
sj)ring  break-up  and  autumn  freeze-up 
periods.  Such  a  concentration  of  spilled 
oil  would  increase  the  chance  that  polar 


hears  and  their  principal  prey  would  be 
oiled. 

Potential  impacts  of  Industry  w'aste 
products  and  oil  spills  sugge.st  that 
individual  hears  could  he  impacted  by 
this  type  of  disturbance  were  it  to  occur. 
Depending  on  the  amount  of  oil  or 
wastes  involved,  and  the  timing  and 
location  of  a  spill,  impacts  could  bt; 
short-term,  chronic,  or  lethal.  In  order 
for  bear  popidation  reproduction  or 
survival  to  he  impacted,  a  large-volume 
oil  spill  would  have  to  take  place. 
According  to  BOEM/B.SFJF,  during 
exploratory  activities,  the  prohahilitv  of 
a  large  oil  spill  (defined  as  >  l.OOO 
barrels  Ihhlsj)  occurring  throughout  the 
duration  of  these  proposed  regulations 
(5  years)  is  very  small.  In  addition, 
protocols  for  controlling  waste  products 
in  project  permits  w'ould  limit  exposun; 
of  bears  to  the  waste  products.  Current 
management  practices  hy  Industry,  such 
as  nujuiring  tin;  proper  use,  storag(\  and 
dispo.sal  of  hazardous  materials, 
minimize  the  potential  occurrenct;  of 
such  incidents.  In  the  event  of  an  oil 
spill,  it  is  also  likely  that  polar  hears 
would  be  intentionally  hazed  to  keep 
them  away  from  the  area,  furtluir 
reducing  the  likelihood  of  affecting  the 
populathm.  Oil  spill  contingency  ])lans 
are  authorized  by  jjrojef.t  permitting 
agencies  and,  if  necessary,  woidd  limit 
the  exposure  of  hears  to  oil. 

Dpscrii)tion  of  W'asto  Product  Discharge 
and  Oil  Spills 

Waste  products  are  substances  that 
can  h<!  accid<mtly  introduced  into  the 
environment  hv  Indiustry  activities. 
Examples  include  ethyl  glycol,  drilling 
muds,  or  treated  water.  Generally,  they 
are  released  in  small  amounts.  ()il  spills 
are  releases  of  oil  or  petroleum 
products.  In  accordance  with  the 
National  Pollutant  Discharge 
Elimination  .System  Permit  Program,  all 
oil  companies  must  submit  an  oil  spill 
contingency  plan  with  their  projects.  It 
is  illegal  to  discharge  oil  into  the 
environment,  and  a  reprmting  .system 
requires  operators  to  report  even  small 
spills.  BOEM/BSEE  classifies  oil  spills 
as  either  small  {<  1,1)00  barrels  [hblsj)  or 
large  (>  1,000  hhls).  A  volume  of  oil  of 
1,000  bbl  equals  42,000  U.S.  gallons 
(gal),  or  158.987  liters  (1,).  Reported 
small  spills  are  tho.se  that  have  occurred 
during  standard  Industry  operations. 
Examples  include  «il,  gas,  or  hydraulic 
fluid  spills  from  mechanized  equipment 
or  spills  from  pipelines  or  facilities. 
While  oil  spills  are  unplanned  events, 
large  spills  are  associated  with  oil 
platforms,  such  as  drill  rigs  or  pads  and 
pipelines.  There  is  generally  some  form 
of  human  error  combined  with  faulty 


equipment,  such  as  pipeline 
degradation,  that  causes  a  large  spill. 

Most  regional  oil  spill  information 
comes  from  the  Beaufort  .Sea  area,  where 
oil  and  gas  production  has  already  been 
estahli.shed.  According  to  BOEM/BSEE. 
on  the  Btiaufort  and  Chukchi  0(iS. 
Industry  has  drilled  35  exploratory 
wells,  five  of  which  occurred  in  the 
Chukchi  .Sea.  The  most  recent  drilling 
operation  in  the  Chukchi  Sea  occurred 
in  1991.  BOEM’s  most  current  data 
suggest  that  between  1977  and  1999,  an 
average  of  70  oil  and  234  waste  product 
spills  occurred  annually  on  the  North 
Slope  oil  fields  in  the  terrestrial  and 
marine  environment.  Although  rno.st 
spills  have  been  small  (less  than  50  bbl, 
2,100  gal,  or  7,950  L)  by  Industry 
.standards,  larger  spills  accounted  for 
much  of  the  annual  volume. 

Historically,  Industry  has  had  35  small 
spills  totaling  26.7  bbl  (1,121  gal,  4,245 
L)  in  the  Beaufort  and  (ihukchi  (XkS.  Of 
the  26.7  bbl  spijled,  approximately  24 
bbl  (1,008  gal,  3.816  L)  were  recovered 
or  cleaned  up.  Seven  large,  terrestrial  oil 
spills  occurred  between  1985  and  2009 
on  the  Beaufort  .Sea  North  Sloj)e.  The 
largest  oil  spill  occurn*d  in  the  .s|}ring  of 
2006,  where  approximately  5,714  bbl 
(260,000  gal,  908,500  L)  leaked  from 
flow  lines  near  a  gathering  center.  In 
November  2009,  a  1,095  bbl  (46,000  gal, 
174,129  L)  oil  spill  occurred  as  well. 
Both  of  these  spills  occurred  at 
production  sites.  More  recently,  in  2012, 
a  gas  blowout  occurred  at  an  exploration 
well  where  approximately  1,000  bbl 
(42,000  gal,  159,987  L)  of  drilling  mud 
and  an  unknown  amount  of  natural  gas 
was  expelled.  These  spills  were 
tern.vstrial  and  posed  minimal  harm  to 
polar  hears  and  walru.ses.  To  date,  no 
major  exploratory  offshore-related  oil 
spills  have  ot;curred  on  the  North  Slope 
in  either  the  Beaufort  or  (ihukchi  s(}<is. 

Historical  large  spills  (>  1,000  bbl, 
42,000  gal,  or  159,987  1.)  associated  with 
Alaskan  oil  and  gas  activities  on  the 
North  Slop(!  have  been  production- 
related,  and  have  occurriMl  at 
production  facilities  or  pipelines 
connecting  wells  to  the  Trans-Alaska 
Pipeline  .System.  The  BOEM/BSEEi 
estimates  the  chance  of  a  large  (>  1 ,000 
bbl,  42,000  gal,  or  159,987  L)  oil  spill 
from  exploratory  activities  in  the 
(ihukchi  Sea  to  be  low  based  on  the 
types  of  spills  recorded  in  the  Beaufort 
Sea.  The  greatest  risk  potential  for  oil 
spills  from  exploration  activities  likelv 
occurs  with  the  marine  ve.s.sels.  From 
past  experiences,  BOEM/BSEE  believes 
these  would  most  likely  be  localized 
and  relatively  small.  .Spills  in  the 
offshore  or  onshore  environments 
classified  as  small  could  occur  during 
normal  operations  (e.g.,  transfer  of  fuel. 
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handling  of  lubricants  and  liquid 
products,  and  general  maintenance  of 
equipment).  The  likelihood  of  small 
spills  occurring  is  higher  than  large 
spills.  However,  because  small  spills 
would  likely  Ini  contained  and 
remediated  quickly,  their  potential 
impacts  on  walruses  and  polar  bears  are 
expected  to  be  low.  There  is  a  greater 
potential  for  large  spills  in  the  Chukchi 
Sea  region  from  drilling  platforms. 
Exploratory  drilling  platforms  are 
required  to  have  containment  ability  in 
ca.se  of  a  blowout  as  part  of  their  oil 
spill  contingency  plans,  where  the 
likelihood  of  a  large  release  during  the 
5-vear  timeframe  of  the  proposed 
regulations  remains  minimal.  ' 

Our  analysis  of  oil  ami  gas 
development  potential  and  subsequent 
risks  was  based  on  the  BOEM/BSEE 
analysis  that  they  conducted  for  the 
Chukchi  Sea  lea.se  sale  (MMS  2007  and 
BOEMRE  201 1),  which  is  the  best 
available  information.  Due  to  the 
Dcepivater Horiz.on  (DWH)  incident  in 
the  Gulf  of  Mexico,  offshore  oil  and  gas 
activities  are  under  increased  scrutiny. 
As  such,  BOEM/BSEE  developed  a  very 
large  oil  spill  analysis  (BOEMRE  2011- 
041 ;  http:/Iw\v\\\bofim.gov/ 
uploa(hidFi\es/B()EM/About  BOEM/ 
BUEM  Bogions/ Alaska  Region/ 
Environment/Environmontal  Analysis/ 
201  l-041v1  pdf),  where  the  potential 
impar  ts  of  a  very  large  oil  spill  to  polar 
b«!ars  and  Pacific  walru.ses  are  rlescribed 
(sections  1V.E.8  and  IV.E.ll, 
respectively). 

Of  the  several  potential  impacts  to 
Pacific  walruses  and  polar  bears  from 
Industry  activity  in  the  Chukchi  Sea,  a 
verv  large  oil  spill  is  of  the  most 
concern  during  the  duration  of  the 
propo.sed  nigulations.  While  not 
analyzed  as  jrart  of  standard  operating 
conclitions,  we  have  addressed  the 
analysis  of  a  very  large  oil  spill  due  to 
the  potential  that  a  spill  of  this 
magnitude  could  significantly  impact 
I  Pacific  walruses  and  polar  bears.  During 
the  next  3  years,  offshore  exploratory 
drilling  w'ould  lx;  the  predominant 
source  of  a  very  large  oil  spill  in  the 
unlikely  event  one  occurred. 

Multiple  factors  have  been  examined 
to  compare  and  contrast  an  oil  spill  in 
the  Arctic  to  that  of  Deepwater  Horizon. 
In  the  event  of  a  spill  in  the  Chukchi 
Sea  favorable  factors  that  could  limit  the 
impact  of  a  spill  could  includf!  the 
drilling  depth  and  the  well  pre.ssures. 
The  Deepwater  Horizon  blowout 
occurred  in  3,000  ft  (1,324  m)  of  water 
with  w'ell  pressures  of  approximately 
15,000  psi  (approximately  103,421  kPa). 
(Schmidt  2012).  The  Chukchi  Sea  sites 
are  calculated  to  have  drilling  depths  of 
approximately  150  ft  (40  m)  and  well 


pressures  not  to  exceed  3,000  to  4,000 
psi  (approximately  20,684  to  27,579 
kPa).  VVith  lower  drilling  depths  and 
well  pressures,  well  sites  in  the  Chukchi 
Sea  will  he  more;  accessible  in  the  event 
of  a  spill.  However,  spill  response  and 
cleanup  of  an  oil  spill  in  the  Arctic  has 
not  been  fully  vetted  to  the  point  where 
major  concerns  no  longer  remain. 

The  BOEM/BSEE  has  acknowledged 
difficulties  in  effectively  responding  to 
oil  spills  in  broken  ic;e  conditions,  and 
The  National  Academy  of  Sciences  has 
determined  that  “no  current  cleanup 
methods  remove  more  than  a  small 
fraction  of  oil  spilled  in  marine  waters, 
especially  in  the  presence  of  broken  ice" 
(NRC  2003).  Current  oil  spill  respf)nses 
in  the  Chukchi  Sea  include  three  main 
response  mechanisms,  blowout 
prevention,  in-sit u  burning,  and 
chemical  disper.sants  (http:// 
www.bsee.gov/OSBP/Sbell-Cluikcbi- 
OSBP.aspx.).  Each  response  has 
assoiaated  strengths  and  weaknesses, 
when;  the  success  would  be  mostly 
dependent  on  weather  conditions.  The 
B(3eM/BSEE  advocates  the  use  of  non- 
mechanical  methods  of  spill  response, 
such  as  in-situ  burning,  during  periods 
w’hen  broken  ice  would  hamper  an 
effective  mechairical  response  (MMS 
2008).  An  in-situ  burn  has  the  potential 
to  rapidly  remove  large  quantities  of  oil 
and  can  be  employed  w'hen  broken-ice 
conditions  may  preclude  mechanical 
response.  However,  oil  spill  cleamq)  in 
the  broken  ice  and  open  water 
conditions  that  characterize  Arctic 
waters  continues  to  be  problematic. 

In  addition  to  the  BOEM/BSEE 
analy.sis  (BOEMRE  2011),  policy  and 
management  changes  have  occurred 
within  the  Department  of  the  Interior 
that  are  designed  to  increase  the 
effectiveness  of  oversight  activities  and 
further  rcxluce  the  probability  and 
effc’cts  of  an  accidental  oil  spill  (USDOl 
2010).  As  a  result,  based  on  projc;ctions 
from  BOEM/BSEE,  we  anticipate  that 
the  potential  for  a  significant  oil  spill 
would  remain  small  at  the  exploration 
stage;  however,  we  recognize  that 
should  a  large  spill  occur,  effective 
strategies  for  oil  spill  clcjanup  in  the 
broken  ice  and  open-water  conditions 
that  characterize  walrus  and  polar  bc;ar 
habitat  in  the  Chukchi  Sea  are  liinitc:d. 

In  the  event  of  a  large  oil  spill. 
Service-approved  response  strategies  an; 
in  plac;e  to  reduce  the  impact  of  a  .spill 
on  walrus  and  polar  bc;ar  populations. 
Service  response  efforts  will  be 
conducted  under  a  3-lier  approach 
characterized  as;  (1)  Primary  rc;sponse, 
involving  c:ontainment,  dispersion, 
burning,  or  cleanup  of  oil;  (2)  sec;ondary 
rcjspon.se,  involving  hazing,  herding, 
preventative  capture/relocation,  or 


additional  methcjcls  to  remove  or  deter 
wildlife  from  affec;ted  or  potentially 
affected  areas;  and  (3)  tertiary  response, 
involving  capture,  cleaning,  treatment, 
and  release  of  wildlife.  If  the  decision  is 
made  to  c:onduct  response  activities, 
primary  and  secondary  response  options 
w'ill  be  most  applicable,  as  little 
evidence  exists  that  tertiary  methods 
w'ould  be  effective  for  cleaning  oiled 
w'alruses  or  polar  bears. 

In  2012,  the  Service  and 
representatives  from  oil  companies 
operating  in  the  Arctic  conducted  tests 
on  polar  bear  fur  to  evaluate  appropriate 
oil  cleaning  techniriues  specific  to  oil 
grades  extracted  from  local  Alaskan  oil 
fields.  The  analysis  is  ongoing  and  will 
be  reported  in  the  future.  In  addition, 
c:apturing  and  handling  of  adult 
walruses  is  difficult  and  risky,  as 
walruses  do  not  react  well  to  anesthesia, 
and  calves  have  little  probability  of 
survival  in  the  wild  following  capture 
and  rehabilitation.  In  addition,  many 
Alaska  Native  organizations  are  opposed 
to  releasing  rehal)ilitated  marine 
mammals  into  the  wild  due  to  the 
potential  for  disease  transmission. 

All  Industry  projects  would  have 
project  specific  oil  spill  contingency 
plans  that  would  be  approved  by  t)ie 
appropriate  permitting  agencies  prior  to 
the  issuance  of  an  LOA.  The 
contingency  plans  have  a  W'ildlife 
component,  which  outlines  protocols  to 
minimize  wildlife  exposure,  including 
exposure  of  polar  bears  and  walruses,  to 
oil  spills.  Operators  in  the  OCS  are 
advised  to  review  the  Service’s  Oil  Spill 
Response  Plan  for  Polar  Bears  in  Alaska 
and  the  Pacific  Walrus  Response  Plan  at 
http  ://www.fws.gov/Con  taminants/ 

FWS  OSCPj)5/ 

FWSContingencyTOO.htm  when 
developing  spill-response  tactics. 
Multij)le  factors  will  be  considered 
when  responding  to  an  oil  spill, 
including;  The  location  of  the  sp)ill;  the 
magnitude  of  tlie  spill;  oil  vi.scosity  and 
thickness;  accessibility  to  spill  site;  .spill 
trajectory;  time  of  year;  weather 
conditions  (i.e..  wind,  temperature, 
precipitation);  environmental 
conditions  (i.e.,  presence  and  thickness 
of  ice);  number,  .age,  and  sex  of  walrQ.ses 
and  polar  bears  that  are  (or  are  likely  to 
be)  affected;  degree  of  c;ontact; 
importance  of  affected  habitat;  cleanup 
firoposal;  and  likelihood  of  animal- 
human  interactions. 

As  discussed  above,  large  oil  spills 
from  Industry  activities  in  the  Chukchi 
and  Beaufort  seas  and  coastal  regions 
that  would  impfict  walru.ses  and  polar 
bears  have  not  yet  occurred,  although 
the  exploration  of  oil  and  gas  has 
increased  the  potential  for  large  offshore 
oil  spills.  With  limited  background 
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information  available  regarding  oil 
spills  in  the  Arctic  environment,  the 
outcome  of  such  a  spill  is  uncertain.  For 
example,  the  extent  of  impacts  of  a  large 
oil  spill  as  well  as  the  types  of 
equipment  needed  and  potential  for 
effective  cleanup  would  be  greatly 
influenced  by  seasonal  weather  and  sea 
conditions,  including  temperature, 
winds,  wave  action,  and  currents.  Ba.sed 
on  the  experiences  of  cleanup  efforts 
following  the  Deepwater  Horizon  and 
Exxon  Valdez  oil  spills,  where  logistical 
support  was  readily  available  and 
wildlife  resources  were  nevertheless 
affected,  spill  response  may  be  largely 
unsuccessful  in  open-water  conditions. 
Arctic  conditions  and  the  remoteness  of 
exploration  activities  would  greatly 
complicate  any  spill  response. 

Wnile  it  is  extremely  unlikely  that  a 
significant  amount  of  oil  would  be 
discharged  into  the  environment  by  an 
exploratory  program  during  the 
proposed  regulatory  period,  the  .Service 
is  aware  of  the  risk  that  hydrocarbon 
exploration  entails  and  that  a  large  spill 
could  occur  in  the  development  aTul 
production  of  oil  fields  in  the  future, 
where  multiple  operations  incorporating 
pads  and  pipelines  would  increase  the 
possibility  of  oil  spills  and  impacts  to 
walruses  and  polar  bears.  The  Service 
will  continue  to  work  to  minimize 
impacts  to  walruses  and  polar  bears 
from  Indu.stry  activities,  including 
reducing  impacts  of  oil  spills. 

Potential  Effects  of  Oil  and  Gas 
Industry  Activities  on  Subsistence  Uses 
of  Pacific  Walruses  and  Polar  Bears 

The  open-water  season  for  oil  and  gas 
exploration  activities  coincides  with 
p(fak  walrus  hunting  activities  in  the 
Chukchi  Sea  region.  The  subsistence 
harvest  of  polar  bears  can  occur  year- 
round  in  the  Chukchi  .Sea,  depending  on 
ice  conditions,  with  peaks  usually 
occurring  in  spring  and  fall.  Effects  to 
subsistence  harvests  would  be 
addressed  in  Industry  POCs.  The  POC's 
are  discus.sed  in  detail  later  in  this 
section. 

Noise  and  disturhances  associated 
with  oil  and  gas  exploration  activities 
have  the  potential  to  adversely  impact 
subsistence  harvests  of  walru.ses  and 
polar  hears  by  displacing  animals 
beyond  the  hunting  range  (00  to  100  mi 
to  161  km]  from  the  coast)  of  these 
communities.  Disturbances  associated 
with  exploration  activities  could  also 
heighten  the  sensitivity  of  animals  to 
humans  with  potential  impacts  to 
hunting  success.  Little  information  is 
available  to  predict  the  effects  of 
exploration  activities  on  the  subsistence 
harvest  of  walruses  and  polar  bears. 
Hunting  success  varies  considerably 


from  year  to  year  because  of  variable  ice 
and  weather  conditions.  Changing 
walrus  distributions  due  to  declining 
sea  ice  and  accelerated  sea  ice  melt  are 
currently  affecting  hunting' 
opportunities. 

Measures  to  mitigate  potential  effects 
of  oil  and  gas  exploration  activities  on 
marine  mammal  resources  and 
subsistence  use  of  those  resources  were 
identified  and  developed  through 
previous  BOEM/BSEE  Lease  Sale 
National  Environmental  Policy  Act 
(NEPA)  (42  LI.S.C.  4321  et  seq.)  review 
and  analysis  processes.  The  Final  Lease 
Stipulations  for  the  Oil  and  Gas  Lease 
Sale  193  in  the  Chukchi  Sea  identify 
several  existing  measures  designed  to 
mitigate  potential  effects  of  oil  and  gas 
exploration  activities  on  marine 
mammal  resources  and  subsistence  use 
oftho.se  resources  [http:// 
mtav.  hoem  .gov/ uploadedFiles/BOEM/ 
Oil  and  Gas  Energy  Program/Leasing/ 
Regional  Leasing/ Alaska  Region/ 

Alaska  Lease  Sales/Sale_  193/ 

Stips.pdf). 

.Seven  lease  stipulations  were  .selected 
by  the  .Secretary  of  the  Interior  in  the 
Final  Notice  of  Sale  for  Lease  193.  These 
are:  .Stipulation  (1)  Protection  of 
Biological  Resources;  .Stipulation  (2) 
Orientation  Program;  .Stipulation  (3) 
Transportation  of  Hydrocarbons; 
.Stipulation  (4)  Indu.stry  .Site  Specific 
Monitoring  Program  for  Marine 
Mammal  Subsistence  Resources; 
Stipulation  (.3)  Conflict  Avoidance 
Mechanisms  to  Protect  Subsistence 
Whaling  and  Other  Marine  Mammal 
Subsistence  Harvesting  Activities; 
Stipulation  (6)  Pro-Booming 
Requirements  for  Fuel  Transfers;  and 
Stipulation  (7)  Measures  to  Minimize 
Effects  to  Spectacled  and  Steller’s  Eiders 
during  Exploration  Activities. 

Lease  stipulations  that  would  directly 
support  minimizing  impacts  to 
walru.ses,  polar  bears  and  the 
subsistence  use  oftho.se  animals  include 
.Stipulations  1,  2,  4,  .S,  and  6.  .Stipulation 
1  allows  BOEM/B.SEE  to  require  the 
lessee  to  conduct  biological  surveys  for 
previously  unidentified  biological 
poj)ulations  or  habitats  to  determine  the 
extent  and  composition  of  the 
population  or  habitat.  Stipulation  2 
recpiires  that  an  orientation  program  be 
(levelo[)od  by  the  lessee  to  inform 
individuals  working  on  the  project  of 
the  importance  of  environmental,  social, 
and  cultural  resources,  including  how  to 
avoid  disturbing  marine  mammals  and 
endangered  species.  Stipulation  4 
provides  for  site-specific  monitoring 
programs,  which  will  provide 
information  about  the  seasonal 
distributions  of  walruses  and  polar 
bears.  Tbe  information  can  be  used  to 


improve  evaluations  of  the  threat  of 
harm  to  the  species  and  provides 
immediate  information  about  their 
activities,  and  their  response  to  specific 
events,  where  this  stipidation  applies 
specifically  to  the  communities  of 
Barrow,  Wainwright,  Point  Lay,  and 
Point  Hope.  This  stipulation  is  expected 
to  reduce  the  potential  effects  of 
exploration  activities  on  walruses,  polar 
bears,  and  the  subsistence  use  of  these 
resources.  This  .stipulation  akso 
contributes  important  information  to 
ongoing  walrus  and  polar  bear  research 
and  monitoring  efforts. 

.Stipulation  5  will  help  reduce 
potential  conflicts  between  subsistence 
hunters  and  proposed  oil  and  gas 
exploration  activities.  This  stipulation  is 
meant  to  help  reduce  noise  and 
di.sturbance  conflicts  from  oil  and  gas 
operations  during  specific  periods,  such 
as  peak  hunting  seasons.  It  requires  that 
the  le.ssee  meet  with  local  communities 
and  subsistence  groups  to  resolve 
IJotenlial  conflicts.  ’I'lie  consultations 
required  by  this  stipulation  en.sure  that 
the  lessee,  including  contractors, 
consult  and  coordinate  both  the  timing 
and  sighting  of  events  with  subsistem.e 
users.  The  intent  of  these  consultations 
is  to  identify  any  potential  conflicts 
betw'een  propo.sed  exploration  activities 
and  subsistence  hunting  opportunities 
in  the  coastal  communities.  Where 
potential  conflicts  are  identified, 
BOEM/B.SEE  may  require  additional 
mitigation  measures  as  identified  bv 
NMFS  and  the  Service  through  MMF’A 
authorizations.  Finally,  stipulation  6 
will  limit  the  potential  of  fuel  spill  into 
the  environment  by  requiring  tbe  fuel 
barge  to  be  surrounded  by  an  oil  spill 
containment  boom  during  fuel  transfer. 

The  BOEM/B.SEE  lease  sale 
stipulations  and  mitigation  measures 
will  be  applied  to  all  exploration 
activities  in  the  Chukchi  Lease  Sale 
Planning  Area  and  the  geographic 
region  of  the  H  Rs.  The  Service  has 
incorporated  these  BOEM/BSEE  lease 
sale  stipulations  into  their  analysis  of 
impacts  to  walruses  and  polar  bears  in 
the  (’.hukchi  Sea. 

In  addition  to  the  existing  BOEM/ 
BSEE  Final  Lease  .Stipulations  de.scribed 
above,  the  Service  has  also  developed 
additional  mitigation  measures  that 
woidd  be  im|)lementetl  through  these 
ITRs.  These  stipulations  are  currently  in 
place  under  mu'  regulations  published 
on  jnne  11,  2008  (73  FR  33212),  and 
will  al.so  apply  if  we  adopt  these 
propo.sed  regulations.  The  following 
LOA  .stipulations,  which  would  mitigate 
potential  impacts  to  subsistence  walrus 
and  polar  Imar  hunting  from  the 
proposed  activities,  apply  to  all 
incidental  take  authorizations: 
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(1)  Prior  to  receipt  of  an  LOA, 
applicants  must  contact  and  consult 
with  the  communities  of  Point  Hope, 

Point  Lay.  Wainwright,  and  Barrow 
through  their  local  government 
(•rganizations  to  identify  any  additional 
measures  to  be  taken  to  minimize 
adver.se  impacts  to  suhsi.stence  hunters 
in  these  communities.  A  POC  will  he 
developed  if  there  is  a  general  concern 
from  the  community  that  the  proposed 
activities  will  impact  subsistence  uses 
of  walruses  or  polar  bears.  The  POC] 
must  address  how  applicants  will  work 
with  the  affected  Native  communities 
and  what  actions  will  he  taken  to  avoid 
interfereojce  with  subsistence  hunting  of 
walru.ses  and  polar  hears.  The  .Service 
will  review  the  POC  prior  to  issuance  of 
the  LOA  to  ensure  that  any  potential 
adverse  effects  on  the  availabilitv  of  the 
animal.s  are  minimized. 

(2)  Authorization  will  not  he  issued 
by  the  Service  for  activities  in  the 
marine  environment  that  occur  within  a 
40-mile  (fi4  km)  radius  of  Barrow, 
Wainwright,  Point  Hope,  or  Point  Lay. 
unless  expressly  authorized  by  these 
communities  through  consultations  or 
through  a  POC.  This  condition  is 
intended  to  limit  potential  interactions 
between  industry  activities  and 
subsistence  bunting  in  near  shore 
environments. 

(8)  Offshore  ex|)loratiou  activities  will 
he  authorized  only  during  the  open 
water  season,  which  will  not  exc;eed  tin; 
period  of  July  I  to  Novemhtir  3t).  This 
condition  is  intended  to  allow 
communities  the  opportunity  to 
participatfi  in  subsistence  hunts  without 
interference  and  to  minimize  impacts  to 
walruses  during  the  spring  migration. 
Kxemption  waivers  to  this  operating 
condition  may  be  issued  by  the  Service 
on  a  case-hy-case  basis,  ba.sed  upon  a 
revi(*w  of  sea.sonal  ice  conditions  and 
available  information  on  walrus  and 
polar  bear  distributions  in  the  area  of 
interest. 

(4)  A  l.'i-mile  (24-km)  separation  must 
be  maintained  between  all  active 
seismic  survey  vessels  and/or  drilling 
rigs/vessel.s/platforms  to  mitigate 
laimulative  impacts  to  resting,  feeding, 
and  migrating  walruses. 

PIcw  of  Cooperation  (POC) 

As  a  condition  of  incidental  take 
authorization,  and  to  ensure  that 
liuluslry  activities  do  not  impact 
subsistence  opportunities  for 
communities  within  the  geogra{)hic 
region  covered  by  the  proposed 
rcigulations,  any  applicant  requesting  an 
LOA  is  required  to  present  a  record  of 
communication  that  reflects  discussions 
with  the  Alaska  Native  communities 
most  likely  affected  by  the  activities. 


Prior  to  issuance  of  an  LOA.  Industry 
mu.st  provide  evidence  to  the  .Servit;e 
that  an  adesquate  POC.  has  bo»m 
coordinated  with  any  affected 
subsistence  community  (or,  as 
appropriate,  with  the  EWC,  the  ANC. 
and  the  NSB)  if,  after  community 
consultations.  Industry  and  the 
community  conclude  that  increased 
mitigation  and  monitoring  is  necessary 
to  minimize  impairs  to  subsistence 
resources.  Where  relevant,  a  POC.  will 
describe  measures  to  be  taken  to 
mitigate  potential  conflicts  between  the 
propo.sed  activity  and  subsistence 
hunting.  If  reque.sted  by  Industry  or  the 
affected  subsistence  community,  the 
.Service  will  review  these  plans  and 
provide  guidance.  The  .Service  will 
reject  F’OC.s  if  they  do  not  provide 
adequate  sahiguards  to  ensure  that  anv 
taking  by  Industry  would  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  polar  hears  and  walruses 
for  taking  for  subsistence  u.ses. 

Included  as  part  of  the  PO(;  process 
and  the  overall  State  and  Federal 
permitting  process  of  Industry  activities, 
indu.stry  engages  the  Alaska  Native 
communities  in  numerous  informational 
me<!tings.  During  these  community 
meetings.  Industry  must  ascertain  if 
community  responses  indicate  that 
impact  to  subsistence  u.ses  would  occur 
as  a  result  of  activities  in  the  requested 
LOA.  If  community  concerns  suggest 
that  Industry  activities  may  have  an 
impact  on  the  subsistence  uses  t)f  thes(! 
species,  the  POO  must  provide  the 
procedures  on  how  Industry  will  work 
with  the  affected  Native  communities 
and  what  actions  will  lx;  taken  to  avoid 
interfering  with  the  availability  of  polar 
bears  and  walruses  for  subsistence 
harvest. 

in  making  this  finding,  we  considered 
the  following:  (1)  Historic  al  data 
regarding  the  timing  and  location  of 
harvests;  (2)  effect ivene.ss  of  mitigation 
measures  stipulated  by  BOEM/B.SKK- 
issued  opc^rational  permits;  (3)  .Service* 
regulations  projxesed  to  be  codified  at 
.SO  C.FR  18.118  for  obtaining  an  LOA. 
which  include  requirements  for 
community  consultations  and  POCs,  as 
appropriate,  hcjtween  the  applicants  and 
ailectcxl  Native  communities;  (4) 
effec;tiveness  of  mitigation  measures 
stipulated  by  .Service-issued  LOAs;  and 
(.S)  anticipated  effects  of  the  applii:ants’ 
proposed  activities  on  the  distribution 
and  abundance  of  walruses  and  polar 
bears.  Based  on  the  best  sc:ientific 
information  available  and  the  rc;sults  of 
harvest  data,  including  affected  villages, 
the  number  of  animals  harvested,  the 
season  of  the  harvests,  and  the  location 
of  hunting  arcxis,  we  find  that  the  effects 
of  the  proposed  exploration  activities  in 


the  Chukchi  Sea  region  would  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  walruses  and  polar  bears 
for  taking  for  subsistence  usc>s  during 
the  .'i-year  timeframe  of  the;  proposed 
regulations. 

Analyses  of  Impacts  of  the  Oil  and  Cias 
Industry  on  Pacific  Walruses  and  Polar 
Bears  in  the  Chukchi  Sea 

Pacific  Walrus 

Recent  offshore  activities  in  the 
Chukchi  and  Beaufort  seas  from  the 
198()s  to  the  pre.sent  highlight  the  type 
of  documented  impacts  offslujre 
activities  can  have  on  walruses.  More 
oil  and  gas  activity  has  (x;curred  in  the 
Beaufort  Sea  OC^S  than  in  the  (diukchi 
.Sea  OC.S.  Many  offshore  activities 
required  ice  management  (icebreaking), 
helicopter  traffic,  fixed  wing  aircraft 
monitoring,  other  support  vessels,  and 
stand-by  barges.  Although  Indu.stry  has 
encountered  walruses  while  conducting 
ex])loratory  activities  in  the  Beaufort 
and  Chukchi  seas,  to  date,  no  walru.ses 
are  known  to  have  been  killed  due  to 
encounters  a.ssociated  with  Industry 
activities. 

1.  Reported  Observations 

Aerial  surveys  and  vessel  based 
observations  of  walru.ses  wen*  carried 
out  in  198h-and  1890,  to  examine  the 
responses  of  walruses  to  drilling 
operations  at  three  Chukchi  .Sea  drill 
prosj)ec;ts  (Brueggeman  et  al.  IttUO, 

1991).  A(;rial  surveys  dfx.umented 
.several  thousand  walruses  in  the 
vicinity  of  the  drilling  jjrospects;  must 
of  the  animals  (>  90  percent)  were 
closely  as.s(x:ialed  with  .sea  ice.  The 
observations  demonstrated  tliat:  (1) 
Walrus  distributions  were  closely  linked 
with  pack  ice;  (2)  pack  ice  was  luxir 
active  drill  prospects  for  short  time 
periods;  and  (3)  ic;e  passing  near  active 
prospects  contained  relatively  few 
animals.  Thus,  the  effects  of  the  drilling 
operations  on  walruses  were  short-term, 
temporary,  and  in  a  disc;rele  ar(!a  near 
the  drilling  operations,  and  the  portion 
of  the  walrus  population  affect(!d  was 
small. 

Between  2000  and  2011,  monitoring 
by  Industry  during  seismic  surveys  in 
the  Cdiukciii  .Sea  resulted  in  1,801 
observed  encounters  involving 
approximately  11,12.5  individual 
walruses  (Table  3).  We  classified  the 
behavior  of  walru.ses  associated  with 
these  encounters  as;  (1)  No  reaction;  (2) 
attention  (watched  vessel);  (3)  approach 
(moved  towanl  vessel);  (4)  avoidance 
(moved  away  from  vessel  at  normal 
speed);  (5)  escape  or  (lee  (moved  away 
from  vessel  at  high  rate  of  speed);  and 
(0)  unknown.  These  classifications  were 
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based  on  MMO  on-site  determinations 
or  their  detailed  notes  on  walrus 
reactions  that  accompanied  the 
observation.  Data  typically  included  the 
behavior  of  an  animal  or  group  when 


initially  spotted  by  the  MMO  and  any 
subsequent  change  in  behavior 
associated  with  the  approach  and 
passing  of  the  vessel.  This  monitoring 
protocol  was  designed  to  detect 


walruses  far  from  the  vessel  and  avoid 
and  mitigate  take,  not  to  estimate  the 
long-term  impacts  of  the  encounters  on 
individual  animals. 


Table  3— Summary  of  Pacific  Walrus  Responses  to  Encounters  With  Seismic  Survey  Vessels  in  the  Chukchi 
Sea  Oil  and  Gas  Lease  Sale  Area  193  in  2006-2010  as  Recorded  by  On-Board  Marine  Mammal  Observers 


Walrus  reaction 

.  ! 

Number  ot  j 
encounters 

i 

Number  ! 

of  individuals  | 

Mean  (SE) 
individuals/  | 
encounter  j 

Mean  (SE») 
meters  from 
vessel 

None  . . 

955 

7,310 

8(1.7) 

710  (24) 

Attention  . 

285 

1,419 

5(1.9)  1 

446  (29) 

Approach  . 

47 

89 

2  (0.3) 

395 (50) 

Avoidance  . 

435 

940 

2(0.1)  1 

440  (26) 

47 

170 

4  (0.9) 

^  382  (56) 

Unknown  . 

32 

1,197 

37  (29.0) 

558  (78) 

Total  or  overall  mean . 

1,801 

11,125 

6(1.1) 

582  (15) 

3  Standard  error. 


Nonetheless,  the  data  do  provide 
insight  as  to  the  short-term  responses  of 
walruses  to  vessel  encounters. 

Descriptive  statistics  were  estimated 
based  on  both  the  number  of  encounters 
and  number  of  individuals  involved 
(Table  3).  For  both  metrics  (encounters 
and  individuals),  the  most  prevalent 
behavioral  response  was  no  respon.se 
(53  and  66  percent,  respectively)  (Table 
3);  followed  by  attention  or  avoidance  (8 
and  24  percent  combined,  respectively), 
with  the  fewest  animals  exhibiting  a 
flight  respon.se  (3  and  2  percent, 
respectively).  Based  on  the.se 
observation  data,  it  is  likely  that 
relatively  few  animals  were  encountered 
during  these  operations  each  year  (less 
than  2  percent  of  a  minimum 
population  of  129,000)  and  that  of  tho.se 
encountered,  walrus  responses  to  vessel 
encounters  were  minimal.  The  most 
vigorous  observed  reactions  of  walruses 
to  the  ves.sels  was  a  flight  response, 
which  is  within  their  normal  range  of 
activity.  Walruses  vigorously  flee 
predators  such  as  killer  whales  and 
polar  bears.  However,  unlike  a  fia.ssing 
ship,  tho.se  encounters  are  likely  to  last 
for  some  time  causing  more  stress  as 
predators  often  spend  time  pursuing, 
testing,  and  manipulating  potential  prey 
before  initiating  an  attack.  As  most 
observed  animals  exhibited  minimal 
responses  to  Indicstry  activity  and 
relatively  few  animals  exhibited  a  flight 
response  we  do  not  anticipate  that 
interactions  would  impact  survival  or 
reproduction  of  walrus  at  the  individual 
or  population  level. 

We  do  not  know  the  length  of  time  or 
di.stance  traveled  by  walruses  that 
approached,  avoided,  or  fled  from  the 
vessels  before  resuming  normal 
activities.  However,  it  is  likely  that 
those  responses  lasted  less  than  30 


minutes  and  covered  less  than  805  m 
(0.5  mi). 

MMO  data  collected  in  2012  for  48 
walrus  observations  indicate  that  walrus 
encounter  times  ranged  from  less  than  1 
to  31  minutes,  averaging  3  minutes.  The 
shortest  duration  encounters  usually 
involved  single  animals  that  did  not 
react  to  the  vessel  or  dove  and  were  not 
seen  again.  The  longest  duration 
encounter  occurred  when  a  vessel  was 
moving  through  broken  ice  and 
encountered  several  groups  of  walruses 
in  rapid  succession.  These  data  indicate 
that  most  encounters  were  of  single 
animals  where  behavioral  response 
times  were  limited  to  short  durations. 

During  2006-2011,  ob.servations  from 
Industry  activities  in  the  Beaufort  Sea 
indicate  that,  in  most  cases,  walruses 
appeared  undisturbed  by  human 
interactions.  Walrus  have  hauled  out  on 
the  armor  of  offshore  drilling  islands  or 
coastal  facilities  and  exhibited  mild 
reactions  (raise  head  and  observe)  to 
helicopter  noise.  There  is  no  evidence 
that  there  were  any  physical  effects  or 
impacts  to  the.se  individual  walru.ses 
based  on  the  observed  interactions  with 
Indu.stry.  A  more  detailed  account  of 
Industry-generated  noise  effects  can  be 
found  in  the  Potential  Effects  of  Oil  and 
Gas  Industry  Activities  on  Pacific 
Walruses  and  Polar  Bears,  Pacific 
Walrus,  1.  Disturbance  from  Noise 
section. 

2.  Cumulative  Impacts 

The  Status  of  the  Pacific  Walrus 
(Odohenus  rosmarus  divergens) 
(Garlich-Miller  et  al.  2011)  prepared  by 
tbe  Service  [http://alaska.fws.gov/ 
fisheries/mmm/ walrus/ pdf/ 
review _20t  t  .pdf\  and  Jay  et  al.  (2012) 
describe  natural  and  human  factors  that 
could  contribute  to  cumulative  effects 


that  could  impact  walru.ses  into  the 
future.  Factors  other  than  oil  and  gas 
activities  that  could  affect  walru.ses 
within  the  5-year  period  of  these 
proposed  regulations  include  climate 
change,  harvest,  and  increa.sed  shipping, 
all  of  which  are  discussed  helow.  ‘ 

A.  Climate  Change 

Analysis  of  long-term  environmental 
data  .sets  indicates  that  substantial 
reductions  in  both  the  extent  and 
thickness  of  the  Arctic  sea  ice  cover 
have  occurred  over  the  past  40  years. 

The  record  minimum  sea  ice  extent 
occurred  in  September  2012  w'ith  2002. 
2005,  2007,  2009, 2010, and  2011  ice 
extent  close  to  the  record  low  and 
sub.stantially  below  the  20-year  mean 
(N.SIIX'  2012).  Walruses  rely  on  suitable 
sea  ice  as  a  substrate  for  re.sting  between 
foraging  bouts,  calving,  molting, 
isolation  from  predators,  and  protection 
from  storm  events.  The  juxtaposition  of 
sea  ice  over  shallow  shelf  habitat 
suitable  for  benthic  feeding  is  important 
to  walruses.  Recent  trends  in  the 
Chukchi  Sea  have  resulted  in  seasonal 
sea  ice  retreat  off  the  continental  shelf 
and  over  deep  Arctic  Ocean  waters, 
presenting  significant  adaptive 
challenges  to  walruses  in  the  region. 
Observed  impacts  to  walruses  as  a  result 
of  diminishing  .sea  ice  cover  include:  A 
northward  shift  in  range  and  declines  in 
Bering  Sea  haulout  u.se;  an  increa.se  in 
the  speed  of  the  .spring  migration:  earlier 
formation  and  longer  duration  of 
Chukchi  Sea  coastal  haulouts;  and 
increased  vulnerability  to  predation  and 
disturbance  while  at  Chukchi  Sea 
coastal  haulouts,  resulting  in  increased 
mortality  rates  among  younger  animals. 
Po.stulated  effects  include:  Premature 
.separation  of  females  and  dependent 
calves;  reductions  in  the  prey  base; 
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declines  in  animal  health  and  condition; 
increased  interactions  with 
development  activities;  population 
decline;  and  the  potential  for  the  harvest 
to  become  unsustainable.  Future  studies 
investigating  walrus  distributions, 
|)opulation  status  and  trends,  harvest 
sustainability,  and  habitat  use  patterns 
in  the  (Chukchi  .Sea  are  important  for 
responding  to  walrus  conservation  and 
management  issues  associated  with 
environmental  and  habitat  changes. 

B.  Harve.st 

Walru.ses  have  an  intrinsically  low 
rate  of  reproduction  and  are  thus 
limited  in  their  capacity  to  respond  to 
exploitation.  In  the  late  19th  centiiry, 
American  whalers  intensively  harvested 
walru.ses  in  the  northern  Bering  and 
southern  Chukchi  seas.  Between  1869 
and  1879,  catches  averaged  more  than 
10,000  per  year,  with  many  more 
animals  struck  and  lost.  The  population 
w’as  substantially  depleted  by  the  end  of 
the  century,  and  the  commercial 
hunting  indicstry  collapsed  in  the  early 
1900s.  Since  1930,  the  combined  walrus 
harvests  of  the  United  States  and 
Russian  Federation  have  ranged  from 
2,300  to  9,500  animals  per  year.  Notable 
harvest  peaks  occurred  during  1930  to 
1960  (4,500  to  9,500  per  year)  and  in  the 
1980s  (7,000  to  16,000  per  year). 
Commercial  hunting  continued  in  the 
Russian  Federation  until  1991,  under  a 
quota  system  of  up  to  3,000  animals  per 
year.  Since  1992,  the  harve.st  of  walruses 
has  been  limited  to  the  subsistence 
catch  of  coastal  communities  in  Alaska 
and  Chukotka.  Harvest  levels  through 
the  1990s  ranged  from  approximately 
4,100  to  7,600  animals  per  year  and 
3,800  to  6,800  in  the  2000s.’  As 
described  in  detail  earlier  in  the 
.Subsi.stence  Use  and  Harve.st  Patterns  of 
F’acifit;  Walruses  and  Polar  Bears  , 
section,  recent  harv'est  levels  are  lower 
than  hi.storic  highs.  The  Service  is 
currently  w'orking  to  assess  population 
size  and  sustainable  harvest  rates. 

C.  Commercial  Fishing  and  Marine 
Vessel  Traffic 

Available  data  suggest  that  w'alru.ses 
rarely  interact  with  comjjiercial  fishing 
and  marine  vessel  traffic.  Walru.ses  are 
normally  clo.sely  associated  with  sea  ice, 
which  limits  their  interactions  wdth 
fishing  vessels  and  barge  traffic. 
However,  as  previously  noted,  the 
temporal  and  .seasonal  extent  of  the  sea 
ice  is  projected  to  diminish  in  the 
future.  Commercial  shipping  through 
the  Northwest  Passage  and  Northern  Sea 
Route  may  increase  in  coming  decades. 
Commercial  fishing  opportunities  may 
also  expand  should  the  sea  ice  continue 
to  diminish.  The  result  could  be 


increased  temporal  and  spatial  overlap 
between  fishing  and  shipping 
operations  and  walrus  habitat  use  and 
increased  interactions  between  walruses 
and  marine  vessels. 

Hunting  pressure,  declining  sea  ice 
due  to  climate  change,  and  the 
expansion  of  commercial  activities  into 
walrus  habitat  all  have  potential  to 
impact  w'alruses.  Conihined,  these 
factors  are  expected  to  pre.seut 
significant  challenges  to  future  walrus 
conservation  and  management  efforts. 
The  success  of  future  management 
efforts  will  rely  in  part  on  continued 
investments  in  research  investigating 
population  status  and  trends  and  habitat 
use  patterns.  Research  by  the  U.S. 
Geological  .Survey  (USGS)  and  the 
Chukotka  Branch  of  the  Pacific  Fisheries 
Research  (Center  examining  walrus 
habitat  use  patterns  in  the  Chukchi  Sea 
is  beginning  to  provide  useable  results 
(Jay  2012,  pers.  comm.).  In  addition,  the 
Service  is  beginning  to  develop  and  test 
some  methods  for  a  genetic  mark- 
recapture  project  to  estimate  walrus 
population  size  and  trends  and 
demographic  parameters.  The 
effectiveness  of  various  mitigation 
measures  and  management  actions  will 
also  need  to  be  continually  evaluated 
through  monitoring  programs  and 
adjusted  as  necessary.  The  decline  in 
sea  ice  is  of  particular  concern,  and  wdll 
be  considered  in  the  evaluation  of  future 
propo.sed  activities  and  as  more 
information  on  w-alrus  population  status 
becomes  available. 

Evaluation  of  Documented  Impacts  to 
Pacific  Walrus 

The  propo.sed  projects,  including  the 
mo.st  extensive  activities,  such  as 
.seismic  surveys  and  exploratory  drilling 
operations,  identified  by  the  petitioners 
are  likely  to  result  in  some  incremental 
cumulative  effects  to  walruses  through 
the  potential  exclusion  or  avoidance  of 
walruses  from  feeding  or  resting  areas 
and  the  disruption  of  associated 
biological  behaviors.  However,  based  on 
the  habitat  use  patterns  of  walru.ses  in 
the  Chukchi  Sea  and  their  close 
association  with  .seasonal  pack  ice, 
relatively  small  numbers  of  walricses  are 
likely  to  be  encountered  in  the  open  .sea 
conditions  where  most  of  the  proposed 
activities  are  expected  to  occur,  with  the 
exception  of  the  Hanna  Shoal  area, 
where  we  can  reliahly  predict  that  many 
walru.ses  will  remain  even  after  the  ice 
melts.  Industry  activities  that  occur  near 
coastal  haulouts,  near  Hanna  Shoal,  or 
intersect  travel  corridors  between 
haulouts  and  Hanna  .Shoal  would 
require  close  monitoring  and  additional 
special  mitigation  procedures,  such  as 
seasonal  exclusions  (e.g.,  July  to 


September)  of  Industry  activities  from 
Hanna  Shoal  and  routing  ve.ssel  traffic 
and  aircraft  fiights  around  walrus  travel 
corridors.  Required  monitoring  and 
mitigation  measures,  designed  to 
minimize  interactions  between 
authorized  projects  and  concentrations 
of  resting  or  feeding  walruses,  are 
expected  to  limit  interactions  and 
trigger  real  time  consultations  if  needed. 
Therefore,  we  conclude  that  the 
proposed  exploration  activities, 
especially  as  mitigated  through  the 
regulatory  process,  are  not  at  this  time 
expected  to  add  significantly  to  the 
cumulative  impacts  on  the  walrus 
population  from  pa.st,  present,  and 
future  activities  that  are  rea.sonably 
likely  to  occur  within  the  5-year  period 
covered  by  these  proposed  regulations. 

Polar  Bear 

Information  regarding  interactions 
between  oil  and  gas  activities  and  polar 
bears  in  the  Chukchi  and  Beaufort  seas 
has  been  collected  for  several  decades. 
This  analysis  concentrates  on  the 
Chukchi  Sea  information  collected 
through  regulatory  requirements  and  is 
useful  in  predicting  how  polar  bears  are 
likely  to  be  affected  by  the  proposed 
activities. 

To  date,  most  impacts  to  polar  bears 
from  Indu.stry  operations  in  the  Chukchi 
Sea  have  been  temporary  di.sturbance 
events,  some  of  which  have  led  to 
deterrence  events.  Monitoring  efforts  by 
Industry  required  under  previous 
regulations  for  the  incidental  take  of 
polar  bears  documented  various  types  of 
interactions  between  polar  bears  and 
Industry. 

1.  Reported  Observations 

From  1989  to  1991,  Shell  Western 
E&P  conducted  drilling  operations  in 
the  Chukchi  Sea.  A  total  of  110  polar 
bears  were  recorded  from  aerial  surveys 
and  from  support  and  ice  management 
ve.ssels  during  the  3  years.  In  1989,  18 
hears  were  sighted  in  the  pack  ice 
during  the  monitoring  programs 
associated  with  the  drilling  program.  In 
1990,  a  total  of  25  polar  bear.s  were 
observed  on  the  pack  ice  in  the  Chukchi 
Sea  between  June  29  and  August  11, 
1990.  Seventeen  bears  were  encountered 
by  the  support  vessel,  Robert  LeMeiir, 
during  an  ice  reconnaissance  survey 
before  drilling  began  at  the  prospects. 
During  drilling  operations,  four  fjears 
were  observed  near  (<9  km  or  5.5  mi) 
active  prospects,  and  the  remainder 
were  considerably  beyond  the  drilling 
operation  (15  to  40  km  or  9.3  to  24.8 
mi).  The.se  bear.s  responded  to  the 
drilling  or  icebreaking  operations  by 
approaching  (two  bears),  watching  (nine 
bears),  slowly  moving  away  (.seven 
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boars),  or  ignoring  (five  bears)  the 
activities:  response  was  not  evaluated 
for  tw'o  bears.  During  the  1991  drilling 
program,  84  polar  bears  were  observed 
on  the  pack  ice,  and  one  was  observed 
swimming  south  of  the  ice  edge.  The 
researchers  of  the  1990  monitoring 
program  for  the  Shell  exploration 
concluded  that:  (1)  Polar  bear 
distributions  were  closely  linked  to  the 
pack  ice:  (2)  the  pack  ice  was  near  the 
active  prospects  for  a  brief  time:  and  (3) 
the  ice  passing  near  active  prospects 
contained  few  animals.  These  data  were 
collected  when  sea  ice  in  the  region  was 
more  prevalent  than  today,  and  we 
anticipate  that  current  and  future 
operations  will  observe  fewer  bears: 
however,  we  expect  that  behaviorally 
the  bears  observed  will  react  similarly. 

Between  2008  aiy^l  2011, 18  offshore 
projects  w'ere  issued  incidental  take 
authority  for  polar  bears:  Seven  seismic 
surveys:  four  shallow  hazards  and  site 
clearance  surveys:  and  five 
environmental  .studies,  including  ice 
observation  flights  and  onshore  and 
offshore  environmental  baseline 
surveys.  Observers  associated  with  these 
18  projects  documented  82  individual 
b(!ars  in  47  different  observations.  These 
obs(!rvations  and  bear  responses  are 
discussed  below. 

The  majority  of  the  bears  were 
observed  on  land  (50  percent:  31  of  82 
polar  bears).  Tw'enty-one  bears  (34 
percent)  were  recorded  on  the  ice. 
mainly  in  unconsolidated  ice  on  ice 
floes,  and  10  bears  (18  percent)  w'ere 
ob.served  swimming  in  the  water.  Fifty- 
seven  percent  of  the  polar  bears  (35  of 
82  bears)  were  ob.served  from  vessels, 
while  35  percent  (22  of  82  bears)  were 
sighted  from  aerial  surveys  and  8 
percent  (5  of  82  bisars)  were  observed 
from  the  ground. 

Of  the  62  polar  bears  documented,  32 
percent  (20  of  82  bears)  of  the 
observations  w'ere  recorded  as  Level  B 
harassment  takes,  whore  the  bears 
exhibited  short-term,  temporarv 
reactions  to  the  conveyance,  ve.ssel, 
plane,  or  vehicle,  such  as  moving  away 
from  the  conveyance.  No  polar  bears 
W'ere  intentionally  deterred.  Sixty-five 
percent  of  the  bears  (40  of  82  bears) 
exhibited  no  behavioral  reactions  to  the 
conveyance,  while  the  reactions  of  3 
percent  of  the  bears  (2  of  62  bears)  were 
unknown  (not  observed  or  not 
recorded). 

Most  polar  b(!ars  w'ere  observed 
during  secondary  or  support  activities, 
such  as  aerial  surveys  or  transiting 
between  project  areas.  These  activities 
were  associated  w'ith  a  primary  project, 
such  as  a  .seismic  operation.  No  polar 
bears  were  observed  during  active 
.seismic  operations. 


Additionally,  other  activities  have 
occurred  in  the  Chukchi  Sea  region  that 
have  resulted  in  reports  of  polar  bear 
sightings  to  the  Service.  Five  polar  bear 
observations  (11  individuals)  were 
recorded  during  the  University  of  Texas 
at  Austin’s  marine  geophysical  survey 
performed  by  the  U.S.  Coast  Guard 
(USCG)  Cutter  Healy  in  2008.  All  bears 
were  observed  on  the  ice  between  July 
21  and  August  19.  The  closest  point  of 
approach  distances  of  bears  from  the 
Healy  ranged  from  780  m  to  2.5  km  (853 
yards  1yd]  to  1.5  mi).  One  bear  was 
observed  approximately  575  m  (628.8 
yd)  from  a  helicopter  conducting  ice 
reconnaissance.  Four  of  the  groups 
exhibited  possible  reactions  to  the 
helicopter  or  vessel,  suggesting  that 
disturbances  from  offshore  vessel 
operations  when  they  occur  are  short¬ 
term  and  limited  to  minor  changes  in 
behavior. 

In  2007,  a  female  bear  and  her  cub 
W'ere  observed  approximately  100 
meters  (110  yd)  from  a  drill  pad  at  the 
Intrepid  exploration  drilling  site, 
located  on  the  C'hukchi  Sea  coast  south 
of  Barrow.  The  bear  did  not  appear 
concerned  about  the  activity  and 
eventually  the  female  changed  her 
direction  of  movement  and  left  the  area. 

Additional  information  exists  on 
Industry  and  polar  Ixiar  encounters  from 
the  Beaufort  Sea  (78  F’R  47010:  August 
3,  2011).  Documented  im})acts  on  polar 
bears  by  Industry  in  the  Beaufort  Sea 
during  the  past  30  years  appear 
minimal.  Polar  bears  spend  time  on 
land,  coining  ashore  to  feed,  den.  or 
move  to  other  areas.  Recent  studies 
suggest  that  bears  are  spending  more 
time  on  land  than  they  have  in  the  past 
in  respon.se  to  changing  ice  conditions. 

Annual  monitoring  reports  from 
Industry  activities  and  community 
observations  in  the  Beaufort  Sea 
indicate  that  fall  storms,  combined  with 
reduced  sea  ice,  force  bears  to 
concentrate  along  the  coastline  (betw'een 
August  to  October)  where  bears  rmnain 
until  the  ice  returns.  F'or  this  reason, 
polar  bears  have  been  encountered  at  or 
near  most  coastal  and  offshore 
production  facilities,  or  along  the  roads 
find  causeways  that  link  these  facilities 
to  the  mainland.  During  those  periods, 
the  likelihood  of  interactions  betw'een 
polar  bears  and  Industry  activities 
increa.ses.  During  2011,  in  the  Beaufort 
Sea  region,  companies  observed  237 
polar  bears  in  140  sightings  on  land  and 
in  the  nearshore  marine  environment. 

Of  the  237  bears  observed  in  2011, 44 
bears  (19  percent  of  the  total  ob.served) 
were  recorded  as  Level  B  takes  as  they 
were  deterred  (hazed)  away  from 
facilities  and  people.  Industry 
monitoring  reports  indicate  that  most 


bears  are  observed  within  a  mile  of  the 
coastline.  Similarly,  w’e  expect 
intermittent  periods  with  high 
concentrations  of  bears  to  occur  along 
the  Ghukchi  Sea  coastline  as  50  percent 
of  the  bear  encounters  between  2008 
and  2011  were  documented  in  the 
onshore  habitat. 

While  no  lethal  take  of  polar  bears  has 
occurred  in  the  Chukchi  Sea,  a  lethal 
take  associated  with  Industry  occurred 
at  the  Beaufort  Sea  Endicott  facility  in 
2011,  when  a  security  guard  mistakenly 
used  a  crackershell  in  place  of  a  bean 
bag  deterrent  round  and  killed  the  bear 
during  a  deterrence  action.  Prior  to 
issuance  of  regulations,  lethal  takes  by 
Industry  were  rare.  Since  1988,  there 
have  been  two  documented  cases,  one 
in  the  winter  of  1968-1989,  and  one  in 
1990,  of  lethal  take  of  polar  bears 
as.sociated  with  oil  and  gas  activities:  in 
both  of  these  instances,  the  lethal  take 
w'as  reported  to  be  in  defense  of  biiman 
life. 

2.  (Simulative  Impacts 

(Simulative  impacts  of  oil  and  gas 
activities  are  asse.ssed,  in  jiart,  tbrough 
tbe  information  we  gain  in  monitoring 
reports,  which  are  a  required 
component  of  each  operator’s  LOA 
under  the  authorizations.  We  have  over 
20  years  of  monitoring  reports,  and  the 
information  on  all  incidental  and 
intentional  polar  bear  interactions 
provides  a  comprehensive  hi.story  of 
past  effects  of  Industry  activities  on 
polar  bears.  We  use  the  information  on 
preyious  impacts  to  evaluate  potential 
impacts  from  existing  and  future 
Industry  activities  and  l^cilities. 
Additional  information  used  in  our 
cumulative  effects  as.se.ssment  includes: 
.Service,  LLSGS,  and  other  polar  bear 
resean;h  and  data:  traditional 
knowledge  of  polar  bear  habitat  use: 
anecdotal  observations:  and  professional 
judgment. 

\Vhile  the  number  of  LOAs  being 
requested  does  not  represent  the 
potential  for  direct  impact  to  polar 
bears,  they  do  offer  an  index  as  to  the 
effort  and  type  of  Industry  activity  that 
is  currently  being  conducted.  LGA  trend 
data  also  help  the  .Service  track  progress 
on  various  projects  as  they  move 
through  the  stages  of  oil  field 
development.  An  increase  in  Indu.strv 
projects  across  the  Arctic  has  the  ability 
to  increase  bear-human  interactions. 

The  Polar  Bear  Statas  Beview 
describes  cumulative  effects  of  oil  and 
gas  development  on  polar  bears  in 
Alaska  (see  pages  175  to  181  of  tbe 
status  review').  This  document  can  be 
found  at:  http://alaska.fws.gov/fisheries/ 
nanni/polarhear/issuos.htm.  The  status 
review'  concentrated  on  oil  and  gas 
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development  in  the  Beaufort  Sea 
bei;ause  of  the  established  pnisenee  of 
Industry  in  the  Beaufort  Sea.  The 
.ServKie  believes  the  conclusions  of  the 
status  review-  w’ould  apply  to  Industry 
activities  in  the  (diukchi  Sea  fluring  the 
5-year  timeframe  of  the  proposed 
regulations  as  tht;  exploratory  activities 
in  the  Beaufort  Sea  are  similar  to  those 
being  conductfid  and  [)roposed  in  the 
(Ihukchi  Sea. 

In  addition,  in  2003,  the  National 
Research  CT»uncil  published  a 
(hiscription  of  the  cumulative  effects 
that  oil  and  gas  development  would 
have  on  polar  hears  and  seals  in  Alaska. 
They  f;ont:lu<led  that: 

(1)  “Industrial  activity  in  the  marine 
waters  of  the  Bfiaidort  .Sea  has  bf‘en 
limitfid  and  spf)radic  and  likely  has  not 
caused  serious  cumulative  effects  to 
ringed  seals  or  polar  hears."  Industry 
activity  in  the  Chukchi  .Sea  during  tlu! 
tiimdrame  of  the  proj)osed  regulations 
would  he  limited  to  exploration 
activities,  sut:h  as  seismic,  drilling,  and 
support  activities. 

(2)  “Careful  mitigation  can  help  to 
nuluce  the  effects  of  oil  and  gas 
development  and  their  accumulation, 
especially  if  there  is  iuj  major  oil  spill." 
The  .Service  would  use  mitigation 
measur(*s  similar  to  tho.se  established  in 
the  Beaufort  .Sea  to  limit  impacts  of 
polar  hears  in  the  C^hukchi  Sea. 
“Howan'er.  the  effects  of  full  scale 
industrial  development  off  the  North 
.Slope  would  accumulate  through  the 
displacement  of  |)olar  hears  and  ringed 
seals  fn)m  their  habitats,  increased 
mortality,  and  decreased  reproductive 
success."  Full-scale  dfwelopment  of  this 
nature  would  not  of:f:ur  during  the 
prescrihfid  timeframe  of  the  propo.sed 
regulations  in  the  Chukchi  .Sea. 

(3)  major  Beaufort  .Sea  oil  spill 
would  have  major  effects  on  polar  bears 
and  ringed  seals."  One  of  the  t;oncerns 
for  future  oil  and  gas  development  is  for 
those  activities  that  occur  in  the  marine 
environment  due  to  the  chance  for  oil 
spills  to  impact  polar  bears  or  their 
habitats.  No  production  activities  are 
planned  for  the  Cihukchi  .Sea  during  the 
duration  of  these  proposed  regulations. 
Oil  spills  as  a  result  of  exploratory 
drilling  activity  could  occur  in  the 
('hukchi  .Sea;  however,  the' probabilitv 
of  a  large  spill  is  expected  to  be 
minimal. 

{4)  "Climatic  warming  at  predicteil 
rates  in  the  Beaufort  and  Chukchi  seas 
region  is  likely  to  have  serious 
conscHjnences  for  ringed  seals  and  polar 
bears,  and  those  effects  will  accumulate 
with  the  effects  of  oil  and  gas  activities 
in  the  region.”  The  .Service  is  currently 
working  to  minimize  the  impacts  of 
climate  change  on  its  trust  species.  The 


implementation  of  incidental  take 
regulations  is  one  effective  way  to 
address  and  minimize  impacts  to  polar 
b(!ars. 

(5)  “Unless  studies  to  address  the 
potential  accumulation  of  effects  on 
North  .Slope  polar  bears  or  ringed  seals 
are  designed,  funded,  and  conducted 
over  long  periods  of  time,  it  wdll  be 
impossible  to  verify  whether  such 
effects  occur,  to  measuri*  them,  or  to 
exj)lain  their  causes."  ('urrent  studies  in 
the  Chukchi  .S»!a  are  examining  polar 
b(!ar  habitat  use  and  distribution, 
reproduction,  and  survival  relative  to  a 
changing  s(!a  ice  environment. 

C'.limate  change,  pnalominantly 
through  sea  ice  decline,  will  alter  pdlar 
hear  habitat  because  seasonal  changes, 
such  as  extended  duration  of  open 
water,  will  preclude  sea  ice  habitat  use 
by  Histricting  some  bears  to  coastal 
areas.  Biological  effects  on  polar  bears 
are  expected  to  include  increastnl 
movements  or  travel,  changes  in  bear 
distribution  throughout  their  range, 
changes  to  the  access  and  allocation  of 
denning  areas,  and  increased  open 
water  sw'imming.  Uemographic  effects 
that  may  be  influenced  by  climate 
change  include  changes  in  prey 
availability  to  polar  bears,  a  potential 
nuluction  in  the  access  to  prey,  and 
changes  in  seal  productivity. 

In  the  Clhukchi  Sea,  it  is  ex})et:ted  that 
the  reduction  of  sea  ice  extent  w'ill  affect 
the  timing  of  polar  bear  sea.sonal 
movenumts  betw'een  the  coastal  regions 
and  the  pack  ice.  If  the  sea  ice  continues 
to  recede  as  predicted,  the  .Service 
anticipates  that  there  may  be  an 
increased  u.se  of  terrestrial  habitat  in  the 
fall  period  by  pf)lar  bears  on  the  western 
coast  of  Alaska  and  an  increased  use  of 
terrestrial  habitat  by  denning  bears  in 
the  same  area.  whii:h  may  expose  bears 
to  Industry  activity.  Mitigation  measures 
would  be  effective  in  minimizing  any 
additional  effects  attributed  to  .seasonal 
shifts  in  distributions  of  denning  polar 
bears  during  the  5-year  timeframe  of  the 
proposed  regulations.  It  is  likely  that, 
due  to  potential  seasonal  changes  in 
abundance  and  distribution  of  polar 
bears  during  the  fall,  more  frecpient 
encounters  may  occur  and  that  Industry 
may  have  to  implement  mitigation 
measures  more  often,  for  example, 
increasing  polar  hear  deterrence  events. 
As  with  the  Beaufort  .Sea,  the  challenge 
in  the  Chukchi  Sea  will  be  predicting 
changes  in  ice  habitat  and  coastal 
habitats  in  relation  to  changes  in  polar 
bear  distribution  and  use  of  habitat. 

A  detailed  description  of  climate 
change  and  its  potential  effects  on  polar 
bears  by  the  .Service  can  be  found  in  the 
documents  supporting  the  decision  to 
list  the  polar  bear  as  a  threatened 


species  under  the  E.SA  at:  http:// 
alaska.  fws.gov/ fisheries/mnini/ 
polarbccir/asa.htmtt listing.  Additional 
detailed  information  by  the  USGS 
regarding  the  status  of  the  .SB.S  stock  in 
relation  to  decreasing  .sea  ice  due  to 
increasing  temperatures  in  the  Arctic, 
projections  of  habitat  and  populations, 
and.forecasts  of  rangew'ide  status  can  be 
found  at:  http://www.usgs.gov/ 
newsroom/spocial / polar  l)oars. 

The  propo.sed  activities  (drilling 
operations,  seismic  surveys,  and 
support  operations)  identified  by  the 
petitioners  are  likely  to  result  in  .some 
incremental  cumulative  effects  to  [)olar 
bears  during  the  5-year  timeframe  of  the 
proposed  regulations.  This  could  occur 
through  the  potential  exclusion  or 
.'ivoidance  of  polar  bears  from  feeding, 
re.sting,  or  denning  areas  and  disruption 
of  as.sociated  biological  behaviors. 
However,  the  level  of  cumulative 
effects,  including  tho.se  of  climate 
change,  during  the  5-year  timeframe  of 
the  proposed  regulations  would  result 
in  negligible  effects  on  the  bear 
|)opuiatiun. 

Evaluation  of  Documented  Impacts  on 
Polar  lit  )ars 

Monitoring  results  from  Industry, 
analyzed  by  the  Service,  indicate  that 
little  to  no  short-term  impacts  on  polar 
bears  have  nrsvdted  from  oil  and  gas 
activities.  We  evaluated  both  subtle  and 
acute  impacts  likely  to  occur  from 
industrial  activity,  and  w'e  det(!rmined 
that  all  direct  and  indirect  effects, 
including  cumulative  effects,  of 
industrial  activities  have  not  adversedy 
affected  the  species  through  effects  on 
rates  of  recruitment  or  survival.  Based 
on  past  monitoring  reports,  the  level  of 
interaction  between  Industry  and  polar 
bears  has  been  minimal.  Additional 
inh)rmation,  such  as  subsistence  harvest 
levels  and  incidental  observations  of 
polar  bears  near  shore,  provides 
evidence  that  these  pojndations  have 
not  been  adversely  affected.  For  the  5- 
year  timeframe  of  the  proposed 
regulations,  we  anticipate  the  level  of 
oil  and  gas  Indu.stry  interactions  wdth 
polar  bears  would  likely  increase  in 
response  to  more  bears  on  shore  and 
more  activity  along  the  coast;  however 
W'e  do  not  anticipate  significant  impacts 
on  bears  to  occur. 

Summary  of  Take  Estimates  for  Pacific 
Walruses  and  Polar  Bears 

Small  Numbers  Determination 

As  di.scussed  in  the  “Biological 
Information”  section,  the  dynamic 
nature  of  .s(!a  ice  habitats  inlluences 
seasonal  and  annual  distribution  and 
abundance  of  polar  bears  and  walru.ses 
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in  tire  siHicii'ied  geographical  region 
(eastern  t’.luikchi  Sea).  The  following 
analysis  demonstrates  that,  if  we  adopt 
the  regulations  as  proposed,  only  small 
numbers  of  walruses  and  jiolar  bears  are 
likely  to  he  taken  incidental  to  the 
described  Industry  actiyities.  This 
analysis  is  based  upon  known 
distribution  patterns  and  habitat  use  of 
walruses  ami  polar  hears. 

Pacific  Walrus 

The  Service  has  based  its  small 
numbers  determination  on  an 
examination  of  the  best  available 
information  ct)ncerning  the  range  of  this 
species  and  its  habitat  use  patterns  (see 
Biological  Information  for  additional 
details);  information  regarding  the 
siting,  liming,  scope,  and  footprint  of 
pro|)o.sed  activities  (see  Description  of 
Activities  for  additional  details): 
information  regarding  monitoring 
requirements  and  mitigation  measures 
designed  to  avoid  and  mitigate 
incidental  take  of  walruses  during 
authorized  activities  (.see  .Section  18.1  IH 
Mitigation,  Monitoring,  and  Reporting 
Recpdrements  in  the  Proposed 
Regulation  Promulgation  S(K:tion  for 
additional  details);  and  the  1U3  lease 
sale  .stipulations  by  the  Mineral 
Management  Service  (now  BORM  in 
February  2tH)8  regarding  protection  of 
biological  resources.  1'he  objective  of 
this  analysis  is  to  determine  whether  or 
not  the  proposed  Industry  activities 
de.scribed  in  the  ITR  petition  are  likely 
to  impat;t  small  numbers  of  individual 
animals. 

The  specified  geographic  region 
covered  by  this  recpiest  includes  the 
waters  (.State  of  Alaska  and  OCS)  and 
bed  of  the  (’.lujkchi  .Sea,  as  well  as 
terrestrial  habilatiUp  to  40  km  (2.'j  mi) 
inland  (Figure  1).  The  marine 
environment  and  terrestrial  coastal 
ban  louts  arc  considered  walrus  habitat 
for  this  analysis.  The  petition  specifies 
that  offshore  exploration  activities 
would  be  limited  to  thejuly  1  to 
November  30  open-water  season  to 
avoid  seasonal  pac.k  ice.  Furthermore, 
the  petition  sj)ecifies  that  onshore  or 
near  shore  activities  would  not  occur  in 
the  vicinity  of  coa.stal  walrus  haulouts. 
(3il  and  gas  activities  anticipated  and 
considered  in  our  analysis  include:  (1) 
Offshore  exploration  drilling;  (2) 
offshore  3D  ami  2D  seismic  surveys;  (3) 
shallow  hazards  surveys;  (4)  other 
geophysical  surveys,  such  as  ice  gouge, 
strudel  scour,  and  bathymetry  surveys; 
(.5)  geotechnical  surveys;  (r>)  onshore 
and  offshore  eiivironmental  studies:  and 
(7)  associated  support  activities  for  the 
aforementioned  activities.  A  full 
descrijition  of  these  activities  can  be 


found  in  this  document  in  the 
De.scription  of  Activities  .section. 

Distribution  of  Walruses  During  the 
()p(!n  Water  Season 

During  the  July  to  November  open- 
water  season,  the  Pacific  walrus 
population  ranges  well  beyond  the 
boundaries  of  the  specified  geographic 
region  (Figure  1).  Based  on  population 
surveys,  hauloul  monitoring  studies, 
and  satfdlite  tracking  studies,  the 
population  generally  occurs  in  three 
areas:  The  majority  of  males  remain  in 
the  Bering  Sea  outside  of  the  specified 
geographic  region,  and  juveniles,  adult 
females,  and  calves  are  distributed  both 
in  the  western  Chukchi  Sea  in  the 
vicinity  of  Wrangel  and  Herald  Islands 
in  Russian  waters,  and  another  subset  of 
females  and  young  are  in  the  eastern 
Chukchi  .Sea,  wdiich  includes  the 
specified  geographic  region,  with  high 
densities  in  the  Hanna  .Shoal  anxi  (Fav 
11)82;  Jay  el  al.  2012;  jay  at  al.  pers. 
comm.).  Therefore,  the  animals  in  the 
northeast  Chukchi  .Sea  that  could 
potentially  be  influenced  by  Industry 
activities  repre.sent  only  a  portion  of  the 
overall  population. 

Though  the  spticified  gi!Ographic 
region  of  these  regulations  (Figure  1) 
includes  areas  of  potential  walrus 
habitat,  the  actual  area  of  Industry 
activities  occurring  within  this  region 
would  be  relatively  small.  The  entire 
(Chukchi  Sea  is  approximately  800,000 
knC  (231,660  mi^).  The  area  of  the 
specified  geographic  region  (Figure  1)  is 
ajjproxiniately  240.000  km^  (92,664 
mi^),  and  the  area  covered  by  Lease  Sale 
193  offered  in  2006  was  approximately 
138,000  km^  (.13,282  mi^),  with 
currently  active  lea.ses  covering 
approximately  11,163  km^  (4,310  mi^). 
The  Chukchi  S(!a  is  only  a  portion  of  the 
overall  Pacific  walrus  range,  and  though 
most  of  it  contains  suitable  walrus 
habitat,  .some  portions  are  not  suitable 
(e.g.,  where  water  depths  exceed  100  m). 
How’ever,  if  we  assume  that  the  entire 
600,000  km^  (231,660  mi^)  of  the 
Chukchi  .Sea  is  utilized  by  walruses, 
then  the  specified  geographic  region 
(Figure  1)  covers  approximately  40 
})ercent.  Lea.se  Sale  193  area  covers 
approximately  23  percent,  and  current 
active  leases  cover  approximately  2 
percent  of  the  C'hukchi  .Sea, 
respectively.  In  any  single  year,  and 
over  the  .1-year  {)eriod  of  the  jjroposed 
regulations.  Industry  activity  would 
only  occur  on  a  portion  of  the  active 
lea.se  area.  T'or  example,  AOCA 
indicates  in  its  petition  that  one  seismic 
survey  would  occur  each  year  during 
the  .1-year  period  of  the  proposed 
regulations.  AOCA  further  estimates 
that  a  typical  marine  3D  .seismic  survey 


is  expected  to  ensonify  approximately 
1680  km^  (649  mi^)  of  sea  fioor.  This 
equates  to  roughly  1.1  p«!rcent  of  the 
active  lease  area,  0.7  percent  of  the 
specified  geograj)hic  region  (Figure  1), 
and  0.28  percent  of  the  Chukchi  .Sea  per 
y(!ar,  respectively. 

We  anticipate  that  Indu.stry  activities 
would  impact  a  relatively  stnall 
proportion  of  the  potential  walrus 
habitat  in  the  s[)ecified  geographical 
region  at  any  given  time,  whether  or  not 
the  habitat  is  occupied  by  walruses.  The 
narrow  scope  and  footprint  of  activities 
that  w'ould  occur  in  any  given  year 
limits  the  potential  for  Industry  to 
interact  with  the  subset  of  the  walruses 
that  may  be  distributed  in  the  ea.stern 
Chukchi  .Sea  during  the  open  water 
season. 

Habitat  Hse  Patterns  in  the  Specified 
Geographic  Region 

The  subset  of  the  overall  walrus 
population  residing  in  the  eastern 
Chukchi  .Sea  can  he  widespread  and 
ahundani  d(»jiending  on  ice  conditions 
and  dislrihution.  Walruses  typically 
migrate  into  the  region  in  early  June 
along  lead  systems  that  form  along  the 
coast.  Walruses  summering  in  the 
eastern  Chukchi  .S(!a  exhibit  strong 
.selection  for  .sea  ice  habitats.  Previous 
aerial  survev  efforts  in  the  area  found 
that  80  to  96  p(?rcent  of  walruses  were 
closely  a.ssociated  with  sea  ice  habitats, 
and  that  the  number  of  walruses 
observed  in  open  water  habitats 
decreased  significantly  with  distance 
from  the  pack  ice  ((filbert  1999). 

The  distribution  of  the  subset  of  the 
walrus  population  that  occurs  in  the 
specified  geographic  region  (Figure  1) 
each  year  is  primarily  influenced  by  the 
di.stribvition  and  extent  of  seasonal  pack 
ice.  which  is  expec:ted  to  vary 
substantially  both  seasonally  and 
annually.  In  June  and  July,  scattered 
groups  of  walru.ses  are  typically 
associated  with  loo.se  pack  ice  habitats 
Ixdween  Icy  Cape  and  Point  Barrow  (Fay 
1982;  (filbert  et  al.  1992).  Recent  walrus 
tehimetry  studies  inv«;stigating  foraging 
patterns  suggest  that  many  walru.ses 
focus  foraging  efforts  near  Hanna  Shoal 
in  the  eastern  (fimkchi  Sea.  northwest  of 
Point  Barrow  (Jay  el  al.  pers.  comm.). 
Recent  walrus  telemetry  studies 
investigating  foraging  patterns  suggest 
that  many  w'alru.ses  focus  foraging 
efforts  near  Hanna  Shoal  in  the  ea.stern 
Chukchi  Sea,  northwest  of  Point  Barrow 
(lay  el  al.  pers.  comm.).  In  August  and 
.September,  concentrations  of  animals 
tend  to  be  in  areas  of  unconsolidated 
pack  ice,  usually  within  100  km  (62  mi) 
of  the  leading  edge  of  the  ice  [jack 
(Gilbert  1999).  Individual  groups 
occupying  unconsolidated  pack  ice 
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typif;ally  range  from  fewer  than  10  to 
more  than  1,000  animals  (Gilbert  1999; 
Ray  et  al.  2006).  In  August  and 
September,  the  edge  of  the  pack  ice 
generally  retreats  north  to 
approximately  71°  N  latitude  (the 
majority  of  active  lease  blocks  are 
between  71  and  72°  N),  but  in  light  ice 
years  can  retreat  north  of  the  continental 
shelf  (Douglas  2010),  about  73  to  7.1°  N. 
Sea  ice  normally  reaches  its  minimum 
(northern)  extent  in  September,  and  ice 
begins  to  reform  rapidly  in  October  and 
November.  Walruses  typically  migrate 
out  of  the  eastern  Chukchi  Sea  in 
October  in  advance  of  the  developing 
sea  ice  (Fay  1982;  jay  et  al.  pers. 
comm.). 

Sea  ice  has  historically  persisted  in 
the  Chukchi  Sea  region  through  the 
entire  year  although  the  extent  of  Sea  ice 
cover  over  continental  shelf  areas 
during  the  summer  and  fall  has  been 
highly  variable.  Over  the  past  decade, 
sea  ice  has  begun  to  retreat  beyond 
shallow  continental  shelf  waters  in  late 
summer.  For  example,  in  5  of  the  last  8 
years  (2004  to  2012),  the  continental 
shelf  waters  of  the  eastern  ('hukchi  Sea 
have  become  ice  free  in  late  summer,  for 
a  period  ranging  from  a  few  weeks  up 
to  2  months.  (3imate-based  models 
suggest  that  the  ob.served  trend  of  raf)id 
ice  loss  from  continental  shelf  regions  of 
the  Chukchi  Sea  is  expected  to  persi.st, 
and  perhaps  accelerate  in  the  future 
(Douglas  2010). 

Ha.sed  on  telemetry  studies,  during 
{Miriods  of  minimal  or  no-ice  cover  over 
continental  shelf  regions  of  the  eastern 
(Ihukchi  Sea,  we  expec:t  that  most 
walruses  in  that  subset  of  the 
[Kjpulation  will  either  migrate  out  of  the 
region  beyond  the  scope  of  Industry 
activities  in  pursuit  of  more  favorable 
ice  habitats  (i.e.,  the  western  Chukchi 
Sea),  or  relocate  to  coastal  haulouts 
where  they  can  nest  on  land  between 
foraging  excursions  (Jay  et  al.  pers. 
comm.).  Walruses  occuj)ying  coastal 
haulouts  along  the  Chukchi  .Sea  coast 
tend  to  aggregate  in  large  dense  groups, 
which  are  vulnerable  to  disturbances 
that  can  result  in  trampling  injuries  and 
mortalities  (Garlich-Miller  et  al.  2011). 
The  ACXiA  petition  specifically  notes 
that  Indu.stry  activities  would  not  occur 
near  coastal  walrus  haulouts.  In 
addition,  OC.S  Lease  Sale  Area  193 
excluded  a  40-km  (25-mi)  coa.stal  buffer 
zone  from  the  lease  area  to  protect 
.sensitive  coastal  habitats  and  mitigate 
potential  interactions  with  subsistence 
hunting  activities  along  the  coast.  We 
expect  that  a  similar  coastal  buffer  zone 
would  be  included  in  future  lease  sales 
in  the  region.  Moreovers  required 
mitigation  measures  for  authorized 
activities  pursuant  to  the  proposed  ITRs 


expressly  forbid  operating  near  coastal 
walrus  haulouts  (see  mitigation 
measures  below).  For  example,  all 
support  vessels  and  aircraft  would  be 
required  to  maintain  a  1-rnile  buffer  area 
around  groups  of  walruses  hauled  out 
on  land.  Because  of  these4imitations  on 
authorized  activities  near  coastal  walrus 
haulouts,  we  do  not  expect  that  any 
takes  would  occur  at  coastal  haulouts 
from  Industry  activities. 

We  expect  that  the  density  of 
walruses  in  offshore,  open  water 
environments,  where  most  exploration 
activities  are  expected  to  occur,  will  be 
relatively  low.  Based  on  previous  aerial 
survey  efforts  in  the  region  (Gilbfnt 
1999)  and  .satellite  tracking  of  walrus 
distributions  and  movement  patterns  in 
the  region  (Jay  et  al.  pers.  conun.),  we 
expect  that  most  walruses  in  the  subset 
of  the  overall  population  in  the 
specified  geographic  region  will  bo 
closely  associated  with  broken  pack  ice 
during  the  open  water  season.  This 
would  limit  the;  exposure  of  walruses  to 
seismic  surveys  and  exploratory  drilling 
operations,  where  we  expect  them  to 
avoid  the.se  areas  of  broken  ice  cover  in 
order  to  avoid  damaging  their 
equipment.  Furthermore,  during  the 
open  water  season,  walruses  could  also 
occupy  coastal  haulouts  when  ice 
concentrations  are  low  in  offshore 
regions. 

Telemetry  studies  investigating  the 
foraging  behavior  of  walruses  at  coastal 
haulouts  indicate  that  most  animals 
forage  within  30  to  60  km  (19  to  37  mi) 
of  coastal  haulouts  (Fischbach  et  al. 
2010),  primarily  within  the  40-km  (25- 
mi)  c;oastal  buffer,  which  is  closed  to 
seismic  surv'eys  and  drilling.  However, 
some  animals  appear  to  make  long 
foraging  excursions  from  coastal 
haulouts  to  offshore  feeding  areas  near 
Hanna  Shoal  (about  180  km,  112  mi 
from  Point  I.ay,  AK)  (Jay  et  al.  pers. 
comm.).  This  movement  pattern  is  also 
apparent  ha.sed  on  walrus  vocalizations 
recorded  at  buoys  placed  throughout  the 
area  in  2010  (Delarue  et  al.  2012).  Given 
this  observed  behavior,  we  expect  that 
the  density  of  walruses  in  the  Hanna 
.Shoal  region  could  be  relatively  high 
compared  with  other  offshore  regions, 
even  during  periods  of  minimal  sea  ice 
cover.  Most  of  the  lease  sale  blocks  in 
the  Hanna  Shoal  region  are  currently 
not  leased.  Based  on  the  significant 
biological  value  of  Hanna  .Shoal  to 
walrus  foraging,  and  the  likelihood  of 
encountering  large  groups  of  foraging 
walruses  in  that  area  through 
September,  we  do  not  anticipate  issuing 
any  LOAs  for  seismic  or  drilling  activity 
in  the  Hanna  .Shoal  region  during  the  5- 
year  span  of  the.se  propo.sed  regulations. 
In  recognition  of  the  biological 


significance  of  Hanna  Shoal,  BOFiM  has 
funded  an  environmental  study  of  the 
area  to  better  understand  the  resources 
available  there.  The  BOEM  study  will  be 
used,  in  part,  by  BOEM  to  determine  if 
it  would  be  appropriate  to  include  or 
exclude  areas  within  Hanna  .Shoal  in 
future  lease  sales. 

Authorized  Industry  activities 
occurring  near  Hanna  Shoal  could 
potentially  encounter  groups  of 
walruses  moving  from  other  areas, 
including  coa.stal  haulouts.  The  timing 
and  movement  routes  between  coastal 
haulouts  and  offshore  foraging  areas  are 
not  known,  and  are  likely  to  vary  from 
year  to  year.  Although  it  is  difficult  to 
predict  where  groups  of  moving  or 
feeding  walruses  are  likely  to  be 
(Micountered  in  offshore  open  water 
environments,  monitoring  requirements 
and  adaptive  mitigation  measures  are 
expected  to  limit  interactions  with 
groups  of  walncses  encountered  in  open 
water  habitats.  For  example,  all 
authorized  support  ve.s.sels  must  employ 
MMOs  to  monitor  for  the  presence  of 
walruses  and  other  marine  mammals. 
Ve.ssel  operators  are  reejuired  to  take 
every  precaution  to  avoid  interactions 
with  concentrations  of  feeding  or 
moving  walru.ses,  and  must  maintain  a 
minimum  8()5-m  (().5-mi)  operational 
exclusion  zone  around  walrus  groups 
encountered  in  open  water.  Although 
monitoring  requirements  and  adaptive 
mitigation  measures  are  not  expected  to 
completely  eliminate  interactions  w'ith 
walruses  in  open  water  habitats,  they 
are  expected  to  limit  takes  to  relatively 
small  numbers  of  animals. 

In  summary,  based  upon  scientific 
knowledge  of  the  habitat  use  patterns  of 
walruses  in  the  specified  region,  we 
expect  the  number  of  animals  using 
pelagic  waters  during  the  operating 
sea.son  to  be  small  relative  to  the 
numher  of  animals  using  habitats 
preferred  by  and  more  favorable  to 
walruses  (i.e.,  pack  ice  habitats  and/or 
coastal  haulouts  and  near-shore 
environments).  Industry  would  not  be 
operating  in  areas  with  extensive  ice 
cover  due  to  their  own  operating 
limitations,  and  therefore  Industry 
activities  would  avoid  preferred  walrus 
habitats.  Further  regulatory  restrictions, 
such  as  .stipulations  on  activities  near 
haulouts,  w'ould  insure  that  Industry 
activities  would  not  occur  in  or  near 
those  preferred  walrus  habitat  areas. 
Moreover,  we  do  not  anticipate  issuing 
any  LOAs  for  seismic  and  drilling 
activities  in  the  Hanna  .Shoal  area. 

Most  of  the  proposed  oil  and  gas 
exploration  activity  is  projected  to  occur 
in  offshore  areas  under  open  water 
.conditions  where  densities  of  walru.ses 
are  expected  to  be  low.  Support  ve.ssels 
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and  aircraft  transiting  through  areas  of 
broken  ice  habitat  where  densities  of 
walruses  may  bo  higher  would  bo 
required  to  employ  monitoring  and 
adaptive  mitigation  measures  intended 
to  reduce  interactions  with  walruses. 
Accordingly,  in  consideration  of  the 
habitat  characteristics  where  mo.st 
exploration  activities  are  expected  to 
occur  (open-water  environments)  and 
specific  mitigation  measures  designed  to 
reduce  potential  interactions  with 
walruses  and  other  marine  mammals, 
we  expect  that  interactions  would  be 
limited  to  relatively  small  numbers  of 
animals  compared  to  the  number  of 
walruses  in  the  specified  geographic 
region  as  well  as  the  overall  population. 

The  Use  of  Monitoring  Requirements 
and  Mitigation  Measures 

Holders  of  a  LOA  must  use  methods 
and  conduct  activities  in  a  manner  that 
minimizes  adverse  impacts  on  walruses 
to  the  greatest  extent  practicable. 
Monitoring  programs  are  required  to 
inform  operators  of  the  presence  of 
marine  mammals  and  .sea  ice.  Adaptive 
management  responses  based  on  real¬ 
time  monitoring  information  (described 
in  these  proposed  regulations)  would  be 
used  to  avoid  or  minimize  interactions 
with  walruses.  Adaptive  management 
approaches,  such  as  temporal  or  spatial 
limitations  in  response  to  the  pre.sence 
of  walruses  in  a  particular  place  or  time, 
or  in  response  to  the  occurrence  of 
walruses  engaged  in  a  particularly 
sensitive  activity,  such  as  feeding, 
would  bo  iKsed  to  avoid  or  minimize 
interactions  with  walruses.  A  full 
description  of  the  mitigation, 
monitoring,  and  reporting  requirements 
associated  with  LOAs  under  these 
proposed  regulations  can  be  found  in 
Section  18.118  Mitigation,  Monitoring, 
and  Reporting  Requirements  in  the 
Propos(!d  Regulation  Promulgation 
.section.  Some  of  the  mitigation 
measures  expected  to  limit  interactions 
with  walruses  would  include: 

1 .  Indu.strv  operations  are  not 
permitted  in  the  geographic  region  until 
July  1.  This  condition  is  intended  to 
allow  walru.ses  the  opportunity  to 
disperse  from  the  confines  of  the  spring 
lead  system  and  minimize  Industry 
interactions  with  subsistence  walrus 
hunters. 

2.  Ves.sels  must  be  staffed  with  MMOs 
to  alert  crew  of  the  presence  of  walruses 
and  initiate  adaptive  mitigation 
responses  when  walru.ses  are 
encountered. 

3.  Vessels  should  take  all  practical 
measures  (i.e.,  reduce  speed,  change 
course  heading)  to  maintain  a  minimum 
805-m  (0.5-mi)  operational  exclusion 
zone  around  grou|)s  of  12  or  more 


walruses  encountered  in  the  water. 
Vessels  may  not  be  operated  in  such  a 
way  as  to  separate  members  of  a  group 
of  walruses. 

4.  Set  back  distances  have  been 
established  between  walruses  and 
vessels  to  minimize  impacts  and  limit 
disturbance,  805  m  (0.5  mi)  when 
walruses  are  observed  on  ice  and  in  the 
water;  1,610  m  (1  mi)  when  observed  on 
land. 

5.  Set  back  distances  have  been 
established  between  walruses  and 
aircraft  to  minimize  impacts  and  limit 
disturbance.  No  fixed-wing  aircraft  may 
operate  at  an  altitude  lower  than  457  m 
(1,500  ft)  within  805  m  of  walrus  groups 
observed  on  ice,  or  within  1,610  m  (1 
mi)  of  walrus  groups  observed  on  land. 
No  rotary  winged  aircraft  (helicopter) 
may  operate  at  an  altitude  lower  than 
914  m  (3,000  ft)  elevation  within  a 
lateral  distance  of  1.610  m  (1  mi)  of 
w'alrus  groups  observed  on  land.  These 
operating  conditions  are  intended  to 
avoid  and  mitigate  the  potential  for 
walruses  to  be  flushed  from  ice  floes  or 
land  based  haulouts. 

6.  Operators  must  maintain  a 
minimum  spacing  of  24  km  (15  mi) 
between  all  active  seismic-source 
ves.sels  and/or  exploratory  drilling 
operations  to  avoid  significant 
synergistic  or  cumulative  effects  from 
multiple  oil  and  gas  exploration 
activities  on  foraging  or  migrating 
w'alruses. 

7.  Any^^iffshore  exploration  activity 
expected  to  include  the  production  of 
downward-directed,  pulsed  underwater 
sounds  with  sound  source  levels  >160 
dB  re  1  pPa  will  be  required  to  establish 
and  monitor  acoustic  exclusion  and 
disturbance  zones. 

8.  Trained  MMOs  must  establish 
acoustically  verified  exclusion  zones  for 
walruses  surrounding  seismic  airgun 
arrays  whore  the  received  level  w'ould 
be  >  1 80  dB  re  1  pPa  and  >  160  dB  re 

1  pPa  in  order  to  monitor  incidental 
take. 

9.  Whenever  12  or  more  walruses  are 
detected  within  the  acou.stically  verified 
160-dB  re  1  pPa  di.sturbance  zone  ahead 
of  or  perpendicular  to  the  seismic  ve.ssel 
track,  operators  must  immediately 
power  down  or  shut  down  the  seismic 
airgun  array  and/or  other  acoustic 
sources  to  ensure  sound  pressure  levels 
at  the  shortest  distance  to  the 
aggregation  do  not  exceed  160-dB  re  1 
pPa,  and  operators  cannot  begin 
powering  up  the  seismic  airgun  array 
until  it  can  be  established  that  there  are 
no  walrus  aggregations  within  the  160- 
dB  disturbance  zone  based  upon  ship 
course,  direction  to  walruses,  and 
di.stance  from  la.st  sighting. 


These  proposed  monitoring 
requirements  and  mitigation  measures 
are  not  expected  to  completely 
eliminate  the  potential  for  walricsos  to 
be  taken  incidental  to  proposed  Industry 
activities  in  the  region:  however,  they 
are  expected  to  significantly  reduce  the 
number  of  takes  and  the  number  of 
walruses  affected.  By  sub.stantially 
limiting  the  .season  of  operation  and  by 
requiring  buffer  areas  around  groups  of 
walruses  on  land,  ice,  and  in  open  water 
areas,  we  conclude  that  mitigation 
measures  w'ould  significantly  reduce  the 
number  of  walruses  incidentally  taken 
by  Industry  activities. 

Pacific  Walrus  Small  Number 
Conclusion 

Based  upon  our  review  of  the  best 
scientific  information  available,  we 
conclude  that  proposed  Industry 
activities  described  in  the  AOGA 
petition  would  impact  a  relatively  small 
number  of  walruses  both  w'ithin  the 
specified  geographical  nigion  and  at  the 
broader  population  scale.  The 
information  available  includes  the 
range,  distribution,  and  habitat  use 
patterns  of  Pacific  walruses  during  the 
operating  season,  the  relatively  small 
footprint  and  scope  of  authorized 
projects  both  within  the  specified 
geographic  region  and  on  a  broader 
scale  within  the  known  range  of  this 
species  during  the  open  water  season, 
and  consideration  of  monitoring 
requirements  and  adaptive  mitigation 
measures  intended  to  avoid  and  limit 
the  number  of  takes  to  walruses 
encountered  through  the  course  of 
authorized  activities. 

Polar  Bears 

Distribution  of  Polar  Bears  During  the 
Open  Water  Season 

The  number  of  polar  bears  occupying 
the  specified  geographical  region  during 
the  open  water  exploration  season, 
when  the  majority  of  Industry  activities 
are  anticipated  to  occur,  is  expected  to 
be  smaller  than  the  number  of  animals 
di.stributed  throughout  their  range.  Polar 
bears  range  well  beyond  the  boundaries 
of  the  proposed  geographic  n;gion  of  the 
ITRs  and  the  Chukchi  Sea  Lease  Sale 
area.  Even  though  they  are  naturally 
widely  distributed  throughout  their 
range,  a  relatively  large  proportion  of 
bears  from  the  CS  population  utilize  the 
we.stern  (Chukchi  Sea  region  of  the 
Ru.ssian  Federation  during  the  open- 
water  season.  Concurrently,  polar  b(!ars 
from  the  SBS  population  predominantly 
utilize  the  central  Beaufort  Sea  region  of 
the  Alaskan  and  Canadian  Arctic  during 
this  period.  These  areas  are  w'ell  ojitside 
of  the  geographic  region  of  these 
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proposed  regulations.  Movement  data 
and  habitat  use  analysis  of  bears  from 
the  CS  and  SBS  populations  suggest  that 
they  utilize  the  ice  habitat  as  a  platform 
to  survive,  by  feeding  and  resting.  As 
the  ice  recedes,  the  majority  of  the  bears 
“move”  with  it.  A  small  portion  of  bears 
can  be  associated  with  the  coast  during 
the  open-water  .season.  In  addition, 
open  water  is  not  selected  habitat  for 
polar  bears  and  bears  observed  in  the 
water  likely  try  to  move  to  a  more  .stable 
habitat  platform,  such  as  sea  ice  or  land. 

As  stated  earlier,  though  the  specified 
geographic  region  described  for  these 
propo.sed  regulations  (Figure  1)  includes 
areas  of  potential  polar  bear  habitat,  the 
actual  area  of  Industry  activity  occurring 
within  this  region  would  be  relatively 
small.  The  entire  Chukchi  Sea  is 
approximately  600.000  km^  (231.660 
mi-).  The  area  of  the  specified 
geographic:  region  (Figure  1)  is 
approximately  240,000  km^  (92.664 
mi”^).  the  lease  .sale  193  area  offered  for 
lea.ses  was  approximately  138.000  km- 
(.53,282  mi^)  with  active  leases  of 
approximately  11,163  km^  (4,310  mi*^). 
The  Chukchi  Sea  is  only  a  portion  of  the 
overall  polar  bear  range  and  though 
most  of  it  t:ontains  suitable  polar  bear 
habitat,  some  portions  are  not  suitable. 
However,  if  we  conservatively  assume 
that  the  entire  approximately  600,000 
km^  (231,660  mi2]  of  the  Chukchi  Sea  is 
utilized  by  polar l)ears,  then  the 
specified  geographic  region  (Figure  1) 
ccners  approximately  40  percent,  the 
lea.se  sale  193  area  approximately  23 
percent,  and  current  active  leases  are 
approximately  2  percent  of  that  area, 
respectively.  In  any  single  year,  and 
over  the  5-year  period  of  the  proposed 
n^gulations.  Industry  activity  would 
occur  only  on  a  portion  of  the  active 
lease  area.  Additionally,  polar  bear 
critical  habitat  encompasses  519,401 
km-  (200,541  mi^)  of  offshore  and 
onshore  habitat  in  the  (Chukchi  Sea  and 
Beaufort  .Sea  regions.  The  arc*a  of 
individual  marine  activities-is  expected 
to  ccmcprise  a  small  percentage  of  the 
lease  area.  V^essel  operations  would  be 
operating  in  habitats  whcsre  polar  bear 
densities  are  expected  to  be  lowest,  that 
is,  open  water.  Although  it  is  impossible! 
to  predict  with  certainty  the  number  of 
polar  bears  that  might  be  present  in  the 
offshore  environment  of  the  lease  sale 
area  in  a  given  year,  or  in  a  specific 
project  area  during  the  open  water 
season,  bast'd  on  habitat  characteristics 
where  most  exploration  activities  would 
oc:cur  (open-water  environments)  ami 
based  on  scientific  knowhidge  and 
observation  of  the  species,  only  small 
numbers  of  polar  bears  are  expei;ted  to 
contact  Industry  operations,  and  of 


those,  only  a  small  percentage  will 
exhibit  behavioral  responses 
constituting  take. 

Likewise,  the  number  of  polar  bears 
expected  to  be  incidentally  taken  by 
Industry  activities  is  a  small  proportion 
of  the  species’  abundanc:e.  The  estimate 
for  Level  B  incidental  take  of  polar  boars 
is  based  on  the  past  monitoring  data 
from  2006  to  2011;  the  timing  (open- 
water  season)  of  the  primary,  off-shore 
Industry  activities  in  the  Chukchi  .Sea 
region;  and  the  limited  use  of  the 
pelagic  environment  by  polar  bears 
during  the  open  water  season.  The 
estimated  total  Level  B  incidental  take 
for  polar  bears  is  expected  to  be  no  more 
than  25  animals  per  year.  This  is, a 
conservative  estimate  which  takes  into 
account  that  between  2006  to  2011,  only 
20  polar  b(!ars  of  the  62  polar  bears 
documented  by  Industry  exhibited 
behavioral  responses  equivalent  to  Level 
B  hara.ssment  takes  (3.3  Level  B  takes  of 
bears/year).  In  addition,  this  number  is 
le.ss  than  1  percent  of  the  estimated 
combined  populations  of  the  CS  and 
.SBS  polar  bear  stocks  (approximately 
2,000  and  1,500,  respectively).  This 
e.stimate  reflects  the  low  densities  of 
polar  bears  occurring  in  the  Alaska 
region  of  the  Chukchi  Sea  during  the 
open  water  jieriod.  The  majority  of 
interactions  between  polar  bears  and 
Industry  are  expected  to  occur  near  the 
pack  ice  edge  habitat  and  in  the 
terrestrial  environment,  where  this 
estimate  anticipates  a  potential  increast; 
of  hears  interacting  with  terrestrial 
facilities  through  the  duration  of  the 
proposed  regulatorv  period  (2013  to 
2018). 

Habitat  Use  Patterns  in  the  .Specified 
Geographic  Region 

Within  the  specified  geographic 
region,  the  number  of  polar  bears 
utilizing  open  water  habitats,  where  the 
primary  activity  (offshore  exploration 
operations)  would  occur,  is  expected  to 
be  small  relative  to  the  number  of 
animals  utilizing  pack  ice  habitats  or 
coastal  areas.  Polar  bears  are  capable  of 
swimming  long  distances  across  open 
water  (Pagano  at  al.  2012).  However, 
polar  bears  remain  clo.sely  associated 
with  primarily  sea  ice  (where  food 
availability  is  high)  during  the  ojjen 
water  .sea.son  (Durner  at  nl.  2004).  A 
limited  number  of  bears  could  also  be 
found  in  coastal  areas.  We  expect  the 
number  of  polar  bears  using  pelagic 
waters  during  proposed  open  water 
exploration  activities  to  be  very  small 
relative  to  the  number  of  animals 
ex|)loiting  more  favorable  habitats  in  the 
region  (i.e.,  pack  ice  habitats  and/or 
coastal  haulouts  anrl  near  shore 
environments). 


In  addition,  a  small  portion  of 
terrestrial  habitat  u.sed  by  polar  bears 
may  be  exposed  to  Industry  activities. 

As  detailed  in  the  section,  “Description 
of  Geographic  Region,”  terrestrial 
habitat  encompasses  approximately 
10,000  km2  (3,861  mi^)  of  the  NPR-A. 
Bears  can  u.se  the  terrestrial  habitat  to 
travel  and  possibly  den  and  a  smaller 
portion  of  this  habitat  situated  along  the 
coast  could  be  potential  polar  bear 
denning  habitat.  However,  the  majority 
of  coa.stal  denning  for  the  Chukchi  Sea 
bears  occurs  along  the  Chukotka  coast  in 
the  Russian  Federation,  outside  of  the 
geographic  njgion.  Hence,  Industry 
activities  operating  on  the  Alaskan  coast 
have  the  potential  to  impact  only  a 
small  number  of  bears.  Additionally, 
where  terrestrial  activities  may  occur  in 
coastal  areas  of  Alaska  in  polar  bejar 
denning  habitat,  specific  mitigation 
measures  would  be  required  to 
minimize  Industry  impacts. 

The  U.se  of  Monitoring  Requirements 
and  Mitigation  Measures 

Holders  of  an  LOA  must  adopt 
monitoring  requirements  and  mitigation 
measures  designed  to  reduce  potential 
impacts  of  their  operations  on  polar 
bears.  Restrictions  on  the  season  of 
operation  (July  to  November)  for  marine 
activities  are  intended  to  limit 
operations  to  ice-free  conditions  when 
polar  bear  densities  are  expected  to  be 
low  in  the  proposed  area  of  Industry 
operation.  Additional  mitigation 
measures  could  also  oc;cur  near  areas 
important  to  |)olar  bears,  such  as  certain 
critical  habitat.  .Specific  aircraft  or 
vessel  traffic  patterns  would  be 
implemented  when  appropriate  to 
minimize  potential  impacts  to  animals. 
Monitoring  programs  are  required  to 
inform  operators  of  the  presence  of 
marine  mammals  and  .sea  ice  incursions. 
Adaptive  management  responses  based 
on  real-time  monitoring  information 
(described  in  these  proposed 
regulations)  would  be  u.sed  to  avoid  or 
minimize  interactions  with  polar  bears. 
For  example,  in  Industry  activities  in 
terre.strial  environments  where  (binning 
polar  bears  may  be  a  factor,  mitigation 
measures  would  require  that  den 
detection  surveys  be  conducted  and 
Industry  will  maintain  at  least  a  1-mile 
distance  from  any  known  polar  bear 
den.  A  full  de.scription  of  the  required 
Industry  mitigation,  monitoring,  and 
reporting  nicjuirements  associated  with 
an  LOA  can  be  found  in  50  CFR  18.118. 
While  tlui.se  rrigulations  describe  a  suitt! 
of  general  requirements,  additional 
mitigation  mciasures  could  be  developed 
at  the  project  level  given  site-specific 
parameters  or  technicpies  develojjed  in 
the  future  that  could  be  more 
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appropriate  to  minimize  Industry 
impacts. 

Polar  Bear  Small  Number  Conclusion 

Wo  anticipate  a  low  number  of  polar 
bears  at  any  given  time  in  the  areas  the 
Service  anticipates  Industry  operations 
to  occur,  and  given  the  size  of  the 
operations  and  the  mitigation  factors 
anticipated,  the  likelihood  of  impacting 
individual  animals  is  low.  We  anticipate 
that  the  type  of  take  would  be  similar 
to  that  observed  in  2006  to  2011,  i.e., 
nonlethal,  minor,  .short-term  behavioral 
changes  that  would  not  cause  a 
disruption  in  normal  behavioral 
patterns  of  polar  bears.  In  addition, 
these  takes  are  unlikely  to  have 
tannulative  effects  from  year  to  year  as 
the  response  of  bears  would  be  short¬ 
lived,  behavioral  or  physiological 
responses,  and  the  same  individuals  are 
unlikely  to  be  expo.sed  in  sulxsecpient 
years.  Overall,  the.se  takes  (25  annually) 
are  not  expected  to.  or  not  likely  to, 
result  in  adverse  effects  that  would 
influence  population-level 
reproduction,  recruitment,  or  survival. 

Small  Numheir  Siimmar}'  and 
(lanchisian 

To  summarize,  relative  to  species 
abundance,  only  a  small  number  of  the 
Pacific  walrus  population  and  the 
Chukchi/Bering  Sea  and  Southern 
Beaufort  Sea  polar  bear  populations 
w'ould  be  impacted  by  the  proposed 
Indu.stry  activities.  This  statement  can 
be  made  with  a  high  level  of  confidence 
because: 

(1)  Pacific  walruses  and  polar  bears 
are  expected  to  remain  closely 
a.ssociated  with  either  sea  ice  or  coastal 
zones,  predominantly  the  Russian 
Federation  coast,  w'here  food 
availability  is  high  and  not  in  open 
water  where  the  proposed  activity  will 
occur. 

(2)  Vessel  observations  from  2006  to 
2011  recorded  encountering  11,125 
walruses,  which  is  a  small  percentage  of 
the  overall  walrus  population.  Of  this 
small  percentage  of  walruses  ob.served, 
only  2,448  individuals  appeared  to  have 
exhibited  mild  forms  of  behavioral 
response,  such  as  being  attentive  to  the 
vessel.  During  the  same  6-year  period, 
62  polar  bears  were  observed,  which  is 

a  small  percentage  of  the  overall 
Alaskan  population.  Of  this  small 
percentage  of  observed  polar  bears,  only 
20  individuals  exhibited  mild  forms  of 
behavioral  response. 

(3)  The  restrictive  monitoring  and 
mitigation  measures  that  would  be 
placed  on  Indu.stry  activity  would 
further  reduce  the  number  of  animals 
encountered  and  minimize  any 


potential  impacts  to  tho.se  individuals 
encountered. 

(4)  The  continued  predicted  decline 
in  sea  ice  extent  as  the  result  of  climate 
change  is  anticipated  to  further  reduce 
the  number  of  polar  bears  and  walruses 
occurring  in  the  specified  geographic 
area  during  Indu.stry  activities  becau.se 
neither  species  prefers  using  the  open 
water  environment.  This  would  further 
reduce  the  potential  for  interactions 
with  Industry  activities  during  the  open- 
water  season. 

In  conclusion,  given  the  spatial 
distrihution,  habitat  requirements,  and 
applicable  data,  the  number  of  animals 
interacting  with  Indu.stry  activities 
would  be  small  compared  to  tbe  total 
Pacific 'walrus  and  the  Chukchi  and 
Southern  Beaufort  Sea  polar  bear 
populations.  Moreover,  not  all 
interactions  would  result  in  a  taking  as 
defined  under  the  MMPA,  which  will 
reduce  the  numbers  even  further. 

Negligible  Effects  Determination 

Based  upon  our  review  of  the  nature, 
scope,  and  timing  of  the  proposed 
Industry  activities  and  mitigation 
measures,  and  in  r-nneidoratioo 
best  available  .scientific  information,  it 
is  our  determination  that  the  proposed 
activities  would  have  a  negligible 
impact  on  walruses  and  on  polar  bears. 
We  considered  multiple  factors  in  our 
negligible  effects  determination. 

The  predicted  impacts  of  proposed 
activities  on  walruses  and  polar  hears 
would  be  nonlethal,  temporary  passive 
takes  of  animals.  The  documented 
impacts  of  previous  similar  Industry 
activities  on  walruses  and  polar  hears, 
taking  into  consideration  cumulative 
effects,  provides  direct  information  that 
the  Indu-stry  activities  analyzed  for  this 
proposed  ride  are  likely  to  have 
minimal  effects  on  individual  polar 
bears  and  Pacific  walruses.  All 
anticipated  effects  would  be  short-term, 
temporary  behavioral  changes,  such  as 
avoiding  the  activity  and/or  moving 
away  from  the  activity.  Any  minor 
-  displacement  would  not  result  in  more 
than  negligible  impacts  because  habitats 
of  similar  value  are  not  limited  to  the 
area  of  immediate  activity  and  are 
abundantly  available  within  the  region. 
The  Service  does  not  anticipate  that 
these  impacts  would  cause  disruptions 
in  normal  behavioral  patterns  of  affected 
animals.  The  Service  predicts  the 
impacts  of  Industry  activities  on 
walruses  and  polar  bears  would  be 
infrequent,  sporadic,  and  of  short 
duration.  Additionally,  impacts  would 
involve  passive  forms  of  take  and  are 
not  likely  to  adversely  affect  overall 
population  reproduction,  recruitment, 
or  survival.  The  potential  effects  of 


Industry  activities  are  discussed  in 
detail  in  the  section  “Potential  Effects  of 
Oil  and  Gas  Industry  Activities  on 
Pacific  Walruses  and  Polar  Bears.” 

A  review  of  similar  Industry  activities 
and  a.ssociated  impacts  in  2006  to  2011 
in  the  Chukchi  Sea,  where  the  majority 
of  the  propo.sed  activities  will  occur, 
help  us  predict  the  type  of  impacts  and 
their  effects  that  would  likely  occur 
during  the  timeframe  of  these  proposed 
regulations.  Vessel-hased  monitors 
reported  11,125  walrus  sightings  during 
Industry  seismic  activity  from  2006  to 
2011.  Approximately  7,310  animals 
exhibited  no  response  to  the  vessels 
while  2,448  of  the  walruses  sighted 
exhibited  .some  form  of  behavioral 
response  to  stimuli  (auditory  or  visual) 
originating  from  the  vessels,  primarily 
exhibiting  attentiveness,  approach, 
avoidance,  or  fleeing.  Again,  other  than 
a  short-term  change  in  behavior,  no 
negative  impacts  were  noted,  and  the 
numbers  of  animals  demonstrating  a 
change  in  behavior  was  small  in 
comparison  to  tho.se  observed  in  the 
area. 

During  the  same  time,  polar  hears 
uoiaiuienieri  during  Industry  activities 
in  the  Chukchi  Sea  were  observed  on 
land,  on  ice,  and  in  the  water.  Bears 
reacted  to  the  human  presence,  whether 
the  conveyance  was  marine,  aerial,  or 
ground-based,  by  distancing  themselves 
from  the  conveyance.  In  addition,  polar 
bear  reactions  recorded  during  activities 
suggested  that  65  percent  of  the  bears 
(45  of  62  individual  bears)  observed 
elicited  no  reaction  at  alt  to  the  human 
presence.  Thirty-two  percent  of  the 
bears  exhibited  temporary,  minor 
changes  in  behavior. 

Mitigation  measuws  would  limit 
potential  effects  of  Industry'  activities. 

As  described  in  the  Small  Numbers 
Determination,  holders  of  an  LOA  must 
adopt  monitoring  requirements  and 
mitigation  measures  designed  to  reduce 
potential  impacts  of  their  operations  on 
walruses  and  polar  bears.  Seasonal 
restrictions,  required  monitoring 
programs  to  inform  operators  of  the 
presence  of  marine  mammals  and  sea 
ice  incursions,  den  detection  surveys  for 
polar  hears,  and  adaptive  management 
responses  based  on  real-time  monitoring 
information  (described  in  the.se 
proposed  regulations)  would  all  be  used 
to  avoid  or  minimize  interactions  with 
walruses  and  polar  bears  and  therefore 
limit  Industry  effects  on  these  animals. 
First,  restricting  Industry  activities  to 
the  open  water  season  (July  to 
November)  would  insure  that  walruses 
reach  preferred  summering  areas 
without  interference  and  polar  bears  are 
able  to  exploit  sea  ice  habitats  in  active 
lease  sale  areas.  Second,  MMOs  on  all 
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vessels  would  inform  the  bridge  wlieii 
animals  are  ol)S(!rved:  identify  tlnur 
location  and  distance;  and  identify 
situations  when  seismic  surv(?y 
shutdowns,  (X)ur.se  changes,  and  sp(!ed 
reductions  are  lUK^ded  to  maintaiii 
specified  .sej)aration  distances  designed 
to  avoid  lake.  Third,  the  data  collected 
hv  MMOs  about  encounters  would  hi; 
used  to  refine  mitigation  measures,  if 
needed.  Fourth,  standard  operation 
procedures  for  aircraft  (altitude 
rtirpiirements  and  lateral  distance 
separation)  art;  also  desigimd  to  avoid 
di.sturhance  of  walruses  and  polar  hears. 

We  conclude  that  aiiv  incimmtal  take 
reasonably  likely  to  occur  as  a  result  of 
carrving  out  any  of  the  a(  tivities 
d(!Si:rih(?d  under  these  propo.sed 
mgulations  would  have  no  more  than 
negligible  impacts  on  walruses  Jind 
|)olar  hiiars  in  .the  (ihukchi  ,Sea  region, 
and  we  do  not  expect  any  resulting 
di.sturhanc(!s  to  negativelv  impai;t  the 
rates  of  recruitment  or  survival  for  tin; 
Pacific  walrus  and  polar  hear 
populations.  As  de.scrihed  in  detail 
previously,  we  ex|)0ct  that  only  small 
numbers  of  Pacific  walru.ses  and  polar 
hears  woidd  be  exposed  to  Industry 
activities.  We  expePt  that  individual 
Pacific  walruses  and  polar  hears  that  are 
exposed  to  Industry  activity  would 
experience  only  short-term,  temporary, 
and  minimal  changes  to  their  normal 
behavior.  These  proposed  regulations 
would  not  authorize  lethal  take,  and  we 
do  not  anticijiate  any  lethal  take  would 
occur. 

Findings 

We  propose  the  following  findings 
regarding  this  action: 

Small  Sumbars 

The  .Service  finds  that  any  incidental 
take  reasonably  likely  to  result  from  the 
effects  of  the  proposed  activities,  as 
mitigated  through  this  proposed 
regulatorv  process,  would  be  limited  to 
small  numbers  of  walruses  and  jiolar 
hears  relative  to  species  abundance.  In 
making  this  finding  the  Service 
developed  a  “small  numbers”  analysis 
based  on:  (a)  The  seasonal  distributions 
and  habitat  use  patterns  of  walru.ses  and 
polar  hears  in  the  (Chukchi  .Sea;  (b)  the 
timing,  .scale,  and  habitats  associated 
with  the  [imposed  Industry  activities 
and  the  limited  [lotential  area  of  im[)act 
in  open  water  habitats,  and  (c) 
monitoring  requirements  and  mitigation 
measures  designed  to  limit  interactions 
with,  and  impacts  to,  polar  bears  and 
walruses.  We  concluded  that  only  a 
subset  of  the  overall  walrus  [lopulation 
would  occur  in  the  specified  geographic 
region  and  that  a  small  proportion  of 
that  subset  would  encounter  Industrv 


operations,  in  addition,  only  a  small 
[iroportion  of  the  relevant  stocks  of 
[lolar  hear  and  I’acific  walru.ses  will 
w’ould  likely  be  im[)acted  by  any 
individual  [iroject  bec.ause;  (1)  The 
proportion  of  walruses  and  polar  bears 
in  the  II..S.  jiortion  of  the  (;hukc:hi  .Sea 
during  the  open  water  season  is 
relatively  small  compared  to  numbers  of 
w'alruses  and  polar  bears  found  outside 
the  region;  (2)  w'ithin  the  specified 
geogra[)hical  region,  only  small  numbers 
of  W'alruses  or  [)olar  b(!ars  w'ill  oi:cur  in 
th(*  o[)en  water  habitat  w'here  [jroposed 
marine  Industry  activities  would  occur; 
(3)  within  the  specified  geographical 
region.  Hie  scope  of  marine  operations  is 
a  small  percentage  of  the  o[)(mi  water 
habitat  in  the  nsgion;  (4)  based  on 
monitoring  information,  only  a  portion 
of  th(!  animals  in  the  vicinity  of  the 
industrial  activities  are  likely  to  be 
affected;  and  (5)  the  required  monitoring 
rec|uir(!ments  and  mitigation  measures 
described  below  W'ould  further  reduce 
impacts. 

'i'he  number  of  animals  likely  to  he 
affected  is  small,  because:  (1)  A  small 
pro[)ortion  of  the  Pacific  walrus 
|)0[)ulation  or  the  Chukchi  Sea  and 
Southern  Beaufort  Sea  polar  bear 
po})ulation.s  will  be  pre.sent  in  the  area 
of  [iroposed  Industry  activities;  (2)  of 
that  portion,  a  small  percentage  w’ould 
come  in  contact  wdth  Industry  ac;tivities; 
and  (3)  oftho.se  individuals  that  may 
conn;  in  contact  w'ith  Industry  activities, 
less  than  one-third  are  antici[)ated  to 
exhibit  a  behavioral  response  that  may 
rise  to  the  level  of  harassment  as 
defined  by  the  MMPA. 

Nngligiblo  Effects 

The  .Service  finds  that  any  incidmital 
take  reasonably  likely  to  result  from  the 
effects  of  oil  and  gas  related  exploratiofi 
activities  during  the  [teriod  of  this 
[)ro|K)sed  rule  in  the  (.’hukchi  .Sea  and 
adjacent  we.stern  coast  of  Alaska  w'ould 
have  no  more  than  a  negligible  effect,  if 
any,  on  Pacific  w'alruses  and  [)oiar 
bears.  We  make  this  finding  ba.sed  on 
the  best  scientific  information  available 
including:  (1)  The  results  of  monitoring 
data  from  our  previous  regulations  (19 
years  of  monitoring  and  reporting  data); 

(2)  the  review  {)f  the  information 
generated  h\'  the  listing  of  the  polar  hear 
as  a  threatened  species  and  the 
designation  of  polar  bear  critical  habitat; 

(3)  the  analysis  of  the  listing  of  the 
Pacific  walrus  as  a  candidate  species 
under  the  F.SA,  and  the  status  of  the 
jjopulation;  (4)  the  biological  and 
behavioral  characteristics  of  the  specitis, 
which  is  expected  to  limit  the  amount 
of  interactions  hetw(!en  walruses,  j)olar 
hears,  and  Industry;  (.'>)  the  nature  of 
proposed  oil  and  gas  Industry  activities; 


(8)  the  potimtial  effects  of  Industrv 
activities  on  the  species,  which  w'ould 
not  inqiact  the  rates  of  recruitment  and 
survival  of  polar  bears  and  walruses  in 
the  Chukchi  .Sea  Region;  (7)  the 
documented  impacts  of  Industrv 
activities  on  the  s[)ecies,  w  here 
nonlethal,  temporary,  [)assive  takes  of 
animals  occur,  taking  into  consideration 
cumulative  effects;  (8)  potential  im[)acts 
of  declining  sea  ice  due  to  climate 
change,  where  both  walruses  and  polar 
bears  can  potentially  be  redistributtni  to 
locations  outside  the  areas  of  Industry 
ai:tivity  due  to  their  fidelity  to  s(!a  it;(!; 

(9)  mitigation  measures  that  w'ould 
minimize  Industry  im[)acts  through 
ada|)tive  management;  and  (10)  oth(?r 
data  provided  by  monitoring  activities 
through  the  incidental  take  program  in 
the  Beaufort  Sea  (1993  to  2011)  and  in 
the  Chukchi  Sea  (1989  to  1990  and  20t)0 
to  2011). 

In  making  the.se  findings,  we 
considered  the  follow'ing: 

(1)  The  distribution  of  the  s|)(!cies 
(through  10  years  of  aerial  surveys  and 
studies  of  feeding  ecology,  and  analysis 
of  pack  ice  position  and  Pacific  walrus 
and  polar  bear  distribution);’ 

(2)  The  biological  characteristics  of 
the  species  (through  harvest  data, 
biopsy  information,  and  radio  telemetry 
data); 

(3)  The  nature  of  oil  and  gas  Industry 
activities; 

(4)  The  |)olenlial  effects  of  Industry 
activities  and  potential  oil  s[)ills  on'the 
species; 

(.1)  The  probability  of  oil  spills 
occurring; 

(0)  The  documented  im})acts  of 
Industry  activities  on  the  species  taking 
into  consideration  cumulative  effijcts; 

(7)  The  potential  im[)acts  of  climate 
change,  w'here  both  walruses  and  polar 
hears  can  potentially  be  displac»!d  from 
[ireferred  habitat; 

(8)  Mitigation  measures  designed  to 
minimize  Industry  im|)acts  through 
adaptive  management;  and 

(9)  Other  data  [)rovided  by  Industry 
monitoring  programs  in  the  Beaufort 
anil  Chukchi  .seas. 

We  also  considered  the  specific 
Congriissional  direction  in  balancing  the 
[)otential  for  a  significant  impact  with 
the  likelihood  of  that  event  occurring. 
The  sjjecific  Congressional  direction 
that  justifies  balancing  probabilities 
with  impacts  follow's: 

If  potentinl  effects  of  a  specified  activity 
are  conjectural  or  speculative,  a  finding  of 
negligible  impact  may  In:  aj)j)ro[)riate.  A 
finding  of  negligible  impact  may  also  be 
ap})ro|)riate  if  the  probability  of  occurrence  is 
low  but  the  potential  effects  may  be 
signifif:ant.  In  this  case,  the  probability  of 
occurrence  of  impacts  must  be  l)alanced  with 
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llu!  potential  severity  of  harm  to  the  spec:i»!s 
or  stock  wlien  cloterniining  negligible  impact. 

In  applying  this  balancing  test,  the  Service 
will  thoroughly  evaluate  the  risks  involved 
and  the  potential  impacts  on  marine  mammal 
populations.  .Such  a  determination  will  be 
made  based  on  the  best  available  scientific 
information  (.53  I'K  8474,  March  15,  1088; 

1:12  Cong.  Rec.  S  18:i()5  (October  15,  108fi)|. 

We  reviewed  the  effects  of  the  oil  and 
gas  Industry  activities  on  polar  bears 
and  walru.ses,  including  impacts  from 
noise,  physical  obstructions,  human 
encounters,  and  oil  spills.  Ba.sed  on  our 
review  of  these  potential  impacts,  past 
LOA  monitoring  reports,  and  the 
biology  and  natural  history  of  walruses 
and  polar  hears,  we  conclude  that  any 
incidental  take  reasonably  likely  to  or 
reasonably  expected  to  occur  as  a  result 
of  proposed  activities  woidd  have  a 
negligible  impact  on  polar  bear  and 
Pacific;  walrus  jiopulations. 

Furthermore,  wc;  do  not  exjiect  the.se 
disturbances  to  affect  the  annual  rates  of 
recruitment  or  survival  for  the  walrus 
and  polar  Imar  populations.  The.se 
propo.sc'd  regulations  would  not 
authorize  lethal  lake,  and  v\'e  do  not 
anticijuite  anv  lethal  take  would  occur. 

The  jcrohability  of  an  exploratory  oil 
spill  that  would  cause  significant 
impacts  to  walru.ses  and  polar  bears 
appears  to  be  extremely  low  during  the 
5-year  timeframe  of  the  proposed 
regulations.  In  the  unlikely  event  of  a 
catastrophic  spill,  w'e  will  take 
immediate  action  to  minimize  the 
impacts  to  these  species  and  reconsider 
the  appropriateness  of  authorizations  for 
incidental  taking  through  section 
ini  (a)(5)(A)  of  the  MMPA. 

Our  finding  of  “negligible  impact” 
applies  to  incidental  take  as.sociated 
with  the  petitioner’s  oil  and  gas 
exploration  activities  as  mitigated 
through  the  regidatory  process.  The 
regulations  cjstablish  monitoring  and 
reporting  requirements  to  evaluate  the 
potential  impacts  of  authorized 
activities,  as  well  as  mitigation 
measures  designed  to  minimize 
interactions  wdth  and  impacts  to 
walruses  and  polar  bc;ars.  We  w'ould 
evaluate  each  request  for  an  LOA  based 
on  the  specific  activity  and  the  specific 
geographic  loc.ation  where  the  proposed 
activities  are  projected  to  occur  to 
ensure  that  the  level  of  activity  and 
potential  take  is  consistent  w'ith  our 
finding  of  negligible  impact.  Depending 
on  the  results  of  the  evaluation,  we  may 
grant  the  authorization,  add  further 
operating  restrictions,  or  deny  the 
authorization. 

Conditions  are  attached  to  each  LOA. 
These  conditions  minimize  interference 
with  normal  breeding,  feeding,  and 
possible  migration  patterns  to  ensure 


that  the  effects  to  the  species  remain 
negligible.  A  complete  list  and 
description  of  conditions  attached  to  all 
LOAs  is  found  at  the  end  of  this 
document  in  the  proposed  changes  to  50 
CFR  18.118.  Examples  of  conditions* 
include,  but  are  not  limited  to:  (1)  These 
regulations  would  not  authorize 
intentional  taking  of  polar  boar  or 
walruses  or  lethal  incidental  take;  (2)  for 
the  protection  of  pregnant  polar  hears 
during  denning  activities  (den  .selection, 
birthing,  and  maturation  of  cubs)  in 
known  denning  areas.  Industry 
activities  may  be  restricted  in  specific 
locations  during  specified  times  of  the 
year;  and  (3)  each,activity  covered  by  an 
LOA  requires  a  site  spec:ific  plan  of 
operation  and  a  site  specific  polar  bear 
and  walrus  interaction  plan.  We  may 
add  additional  measures  depending 
upon  site  specific  and  sj)ecios  specific 
concerns.  We  will  analyze  the  required 
plan  of  operation  and  intertiction  plans 
to  ensure  that  the  level  «)f  activity  and 
possible  take  are  consi.stent  with  our 
finding  that  total  incidental  lakes  will 
have  a  negligible  impact  on  polar  bear 
and  walruses  and,  where  relevant,  will 
not  hav<;  an  unmitigabh!  adverse  impact 
on  the  availability  of  these  species  for 
subsistence  uses. 

We  have  evaluated  climate  change  in 
regard  to  polar  bears  and  w'alruses. 
Although  climate  change  is  a  w'orldwide 
phenomenon,  it  was  analyzed  as  a 
contributing  effect  that  could  alter  polar 
bear  and  walrus  habitat  and  behavior. 
Climate  change  could  alter  walrus  and 
polar  bear  habitat  because  seasonal 
changes,  such  as  extended  duration  of 
open  water,  may  preclude  sea  ice 
habitat  use  and  restrict  some  animals  to 
coastal  areas.  The  reduction  of  s(!a  ice 
extent,  caused  by  climate  change,  ma\' 
also  affect  the  timing  of  walrus  and 
})olarr  bear  seasonal  movements  betw'oen 
the  coastal  regions  and  the  pack  ice.  If 
the  sea  ice  continues  to  recede  as 
predicted,  it  is  hypothesized  that  polar 
l)ears  may  spend  more  time  on  land 
rather  than  on  sea  ice  similar  to  what 
has  been  recorded  in  Hudson  Bay. 
Canada.  Climate  change  could  also  alter 
terrestrial  denning  habitat  through 
coastal  erosion  brought  about  bv 
accelerated  wave  action.  The  challenge 
will  he  predicting  changes  in  ice  habitat, 
barrier  islands,  and  coastal  habitats  in 
relation  to  changes  in  polar  bear  and 
walrus  distribution  and  use  of  habitat. 

Climate  change  over  time  continues  to 
be  a  major  concern  to  the  Service,  and 
we  are  currently  involved  in  the 
collection  of  baseline  data  to  help  us 
understand  how  the  effects  of  climate 
change  will  he  manifested  in  the 
Chukchi  Sea  walrus  and  polar  bear 
populations.  As  we  gain  a  better 


understanding  of  climate  change  effects 
on  the  Chukchi  Sea  popvdation,  we  will 
incorporate  the  information  in  future 
actions.  Ongoing  studies  include  those 
led  by  the  .Service  and  the  D.SGS  Alaska 
.Science  (Center  to  examine  polar  bear 
and  walrus  habitat  u.se,  reproduction, 
and  survival  relative  to  a  changing  sea 
ic:e  environment.  Specific  objectives  f)f 
the  project  include:  An  enhanced 
understanding  of  w'alrus  and  polar  bear 
habitat  availability  and  quality 
intluenced  by  ongoing  climate  changes 
and  the  response  by  polar  boars  and 
walruses;  the  effects  of  walrus  and  polar 
bear  responses  to  climate-induced 
changes  to  the  sea  ice  environment  on 
body  condition  of  adults,  numbers  and 
sizes  of  offspring,  and  survival  of 
offspring  to  weaning  (recruitment);  and 
population  age  structure. 

Impact  on  Subsistence  Take 

Based  on  the  best  si;ientific 
information  available  and  the  results  of 
harvest  data,  including  affectt;d  villages, 
the  number  of  animals  harvested,  the 
.season  of  the  harvests,  and  the  loi:ation 
of  hunting  areas,  we  find  that  the  effects 
of  the  propo.sed  exploration  activities  in 
the  ('.hukchi  Sea  region  would  not  have 
an  immitigable  adverse  impact  on  the 
availability  of  walruses  and  polar  bears 
for  taking  for  subsistence  uses  during 
the  period  of  the  proposed  rule.  In 
making  this  finding,  we  considered  the 
following:  (1)  Hislorii.al  data  regarding 
the  timing  and  l(K;ation  of  harvests;  (2) 
effectiveness  of  mitigation  measures 
stipulated  by  .Service  regulations  for 
obtaining  an  LdA  at  50  CFR  18.118, 
which  includes  reipiirements  for 
community  consultations  and  PCX’s,  as 
appropriate,  between  the  applicants  and 
affected  Native  communities;  (3)  the 
BOEM/B.SEE  issued  operational  permits; 
(4)  records  on  subsistence  harvest  from 
the  .Service’s  Marking,  Tagging,  and 
Reporting  Program:  (5)  community 
consultations;  (6)  effectiveness  of  the 
PCX’  proce.ss  between  Industry  and 
affected  Native  communities;  and  (7) 
anticipated  5-year  effects  of  proposed 
Industry  activities  on  subsistence 
hunting. 

Applicants  must  use  methods  and 
conduct  activities  identified  in  their 
LClAs  in  a  manner  that  minimizes  to  the 
greatest  extent  practicable  adverse 
impacts  on  walruses  and  polar  bears, 
their  habitat,  and  on  the  availability  of 
these  marine  mammals  for  subsistence 
uses.  Prior  to  receipt  of  an  LOA, 

Industry  must  provide  evidence  to  us 
that  community  consultations  have 
occurred  and  that  an  adequate  Pt)C  has 
been  presented  to  the  subsistence 
communities.  Industry  would  be 
retjuired  to  contact  subsistence 
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communities  that  may  be  affected  by  its 
activities  to  discuss  potential  conflicts 
caused  by  location,  timing,  and  methods 
of  proposed  operations.  Industry  must 
make  reasonable  efforts  to  ensure  that 
activities  do  not  interfere  with 
subsistence  hunting  and  that  adverse 
effects  on  the  availability  of  polar  bear 
or  walruses  are  minimized. 
Documentation  of  all  consultations  mu.st 
be  included  in  L(1A  applicajions. 
Documentation  must  include  meeting 
minutes,  a  summary  of  any  concerns 
identified  by  community  members,  and 
the  applicant’s  responses  to  identified 
concerns.  If  community  concerns 
suggest  that  the  proposed  activities 
could  have  an  adverse  impact  on  the 
subsistence  uses  of  these  species, 
conflict  avoidance  issues  must  be 
addressed  through  a  P(3(^  The  POC 
would  help  ensure  that  oil  and  gas 
activities  would  continue  not  to  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock  for 
subsi.stence  u.ses. 

Where  prescribed,  holders  of  LOAs 
must  have  a  POC  on  file  with  the 
Service  and  on  site.  The  P(K"  must 
address  how  applicants  will  work  w'ith 
potentially  affected  Native  communities 
and  what  actions  will  be  taken  to  avoid 
interference  with  subsi.stence  bunting 
opportunities  for  walruses  and  polar 
bears.  The  POC  must  include: 

1.  A  description  of  the  procedures  by 
wliicb  the  holder  of  the  LOA  will  work 

’  and  consult  with  potentially  affected 
subsistence  hunters. 

2.  A  description  of  specific  measures 
that  have  been  or  will  be  taken  to  avoid 
or  minimize  interference  with 
subsistence  hunting  of  walruses  and 
polar  bears,  and  to  ensure  continued 
availability  of  the  species  for 
subsistence  use. 

The  .Service  will  review  the  POC  to 
ensure  any  potential  adverse  effects  on 
the  availability  of  the  animals  are 
minimized.  The  .Service  will  reject  POC..S 
if  they  do  not  provide  adequate 
safeguards  to  ensure  that  marine 
mammals  will  remain  available  for 
subsistence  u.se. 

The  Service  has  not  received  any 
reports  and  is  aware  of  no  inforination 
that  indicates  that  polar  bears  or 
walruses  are  being  or  will  be  .deflected 
from  hunting  areas  or  impacted  in  any 
way  that  diminishes  their  availability 
for  subsistence  u.se  by  the  expected  level 
of  the  proposed  oil  and  gas  activity.  If 
there  is  evidence  during  the  5-year 
jieriod  of  the  proposed  regulations  that 
oil  and  gas  activities  are  affecting  the 
availability  of  walruses  or  jiolar  Ixjars 
for  tak(!  for  sub.sisteiu;e  u.ses.  we  would 
reevaluate  our  findings  regarding 
permissible  limits  of  take  and  the 


measures  required  to  ensure  continued 
subsistence  hunting  oppertunities. 

Monitoring  and  Reporting 
The  purpose  of  monitoring 
requirements  is  to  assess  the  effects  of 
industrial  activities  on  polar  bears  and 
walru.ses,  to  ensure  that  take  is 
consistent  with  that  anticipated  in  the. 
negligible  impact  and  subsistence  use 
analyses,  and  to  detect  any 
unanticipated  effects  on  the  species. 
Monitoring  plans  document  when  and 
how  bears  and  walruses  are 
encountered,  the  number  of  bears  and 
walruses,  and  their  behavior  during  the 
encounter.  This  information  allows;  the 
.Service  to  measure  encounter  rates  and 
trends  of  bear  and  w’alrus  activity  in  the 
industrial  areas  (such  as  numbers  and 
gender,  activity,  seasonal  use)  and  to 
estimate  numbers  of  animals  potentially 
affected  by  Industry.  Monitoring  plans 
are  site-specific  and  dependent  on  the 
proximity  of  the  activity  to  important 
habitat  areas,  such  as  den  sites,  travel 
corridors,  and  food  sources;  however, 
all  activities  are  required  to  report  all 
sightings  of  polar  bears  and  walruses. 

To  the  extent  possible,  monitors  would 
record  group  size,  age,  sex,  reaction, 
duration  of  interaction,  and  closest 
approach  to  Industry.  Activities  within 
the  coast  of  the  geographic  region  may 
incorporate  daily  watch  logs  as  well, 
which  record  24-hour  animal 
observations  throughout  the  duration  of 
the  project.  Polar  bear  monitors  would 
be  incorporated  into  the  monitoring 
plan  if  bears  are  known  to  frequent  the 
area  or  known  polar  bear  dens  are 
present  in  the  area.  At  offshore  Industry 
sites,  sy.stematic  monitoring  protocols 
would  be  implemented  to  statistically 
monitor  observation  trends  of  walruses 
or  polar  bears  in  the  nearshore  areas 
where  they  usually  occur. 

Monitoring  activities  are  summarized 
and  reported  in  a  formal  report  each 
year.  I'lie  apjilicant  must  submit  an 
annual  monitoring  and  reporting  plan  at 
least  90  days  prior  to  the  initiation  of  a 
proposed  activity,  and  the  applicant 
must  submit  a  final  monitoring  rejiort  to 
us  no  later  than  90  days  after  the 
completion  of  the  activity.  We  ba.se  each 
year’s  monitoring  objective  on  the 
previous  year’s  monitoring  results. 

We  require  an  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  Industry  exploration, 
development,  and  production  activities 
on  polar  bears  and  walruses  prior  to 
issuance  of  an  LOA.  Since  production 
activities  are  continuous  and  long-teriu, 
upon  approval.  LOAs  and  their  required 
monitoring  and  reporting  plans  will  be 
issued  for  the  life  of  the  activity  or  until 
the  expiration  of  the  regulations, 


whichever  occurs  first.  Each  year,  prior 
to  January  15,  we  require  that  the 
operator  submit  development  and 
production  activity  monitoring  results 
of  the  previous  year’s  activity.  We 
require  approval  of  the  monitoring 
results  for  continued  operation  under 
the  LOA. 

Treaty  Obligations 

The  regulations  are  consistent  with 
the  Bilateral  Agreement  for  the 
Ckinservation  and  Management  of  the 
Polar  Bear  between  the  United  States 
and  the  Russian  Federation.  Article  II  of 
the  Polar  Bear  Agreement  li.sts  three 
obligations  of  the  Parties  in  protecting 
polar  bear  habitat: 

(1)  “Take  appropriate  action  to  protect  the 
ecosystem  of  which  polar  bears  are  a  part;’’ 

(2)  “(iive  special  attention  to  habitat 
components  such  as  denning  and  feeding 
sites  and  migration  patterns;’’  and 

(.1)  “Manage  polar  bear  populations  in 
accordance  with  sound  conservation 
practices  based  on  the  best  available 
scientific  data.” 

This  proposed  rule  is  also  consistent 
with  the  Service’s  treaty  obligations 
because  it  incorporates  mitigation 
measures  that  ensure  the  protection  of 
polar  bear  habitat.  LOAs  for  industrial 
activities  are  conditioned  to  include 
area  or  seasonal  timing  limitations  or 
prohibitions,  such  as  placing  1-mile 
avoidance  buffers  around  known  or 
observed  dens  (w'hich  halts  or  limits 
activity  until  the  bear  naturally  leaves 
the  den),  building  roads  perpendicular 
to  the  coast  to  allow  for  polar  boar 
movements  along  the  coast,  and 
monitoring  the  effects  of  the  activities 
on  j)olar  bears.  Available  denning 
habitat  maps  are  provided  by  the  I  JSCS. 

Clarity  of  the  Rule 

We  are  required  by  Executive  Orders 
12Hr>b  and  12988  and  by  tlie 
Presidential  Memorandum  of  June  1, 
1998,  to  write  all  rules  in  plain 
language.  This  means  that  each  rule  we 
publish  mu.st; 

(a)  Be  logically  organized: 

(b)  Use  the  active  voice  to  address 
readers  directly; 

(c)  Use  clear  language  rather  than 
jargon; 

(d)  Be  divided  into  short  .sections  hikI 
sentences;  and 

(e)  U.se  lists  and  tables  wherever 
possible. 

If  you  feel  that  we  have  not  met  these 
requirements,  send  us  i:omments  by  one 
of  tlie  methods  listed  in  the  ADDRESSES 
section.  I’o  better  help  us  revise  the 
rule,  your  comments  should  be  as 
specific  as  possible.  For  example,  you 
should  tiill  us  the  numbers  of  the 
sections  or  paragraphs  that  are  imclearly 
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written,  which  .sections  or  sentences  are 
too  long,  the  sections  where  you  feel 
tables  would  be  useful,  etc. 

Required  Determinations 

National  Environmental  Policy  Act 
(NEPA)  Considerations 

We  have  prepared  a  draft  EA  in 
conjunction  with  this  proposed 
rideinaking.  Subsequent  to  closure  of 
the  comment  period  for  this  proposed 
rule,  we  will  decide  whether  this 
rulemaking  is  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102{2)(C)  of  the  NEPA  of 
1969.  For  a  copy  of  the  EA,  go  to 
http://www.regulations.gov  and  search 
for  Docket  No.  FWS-R7-ES-201 2-0043 
or  contact  the  individual  identified 
above  in  the  section  FOR  FURTHER 
INFORMATION  CONTACT. 

Endangered  Species  Act  (ESA) 

On  May  15,  2008,  the  Service  listed 
the  polar  bear  as  a  threatened  species 
under  the  ESA  (73  FR  28212),  and  on 
December  7.  2010  (75  FR  76086),  the 
Service  designated  critical  habitat  for 
polar  bear  populations  in  the  United 
States,  effective  january  6,  2011. 

Sections  7(a)(1)  and  7(a)(2)  of  the  ESA 
(16  U.S.C.  1536(a)(1)  and  (2))  direct  the 
Service  to  review  its  programs  and  to 
utilize  such  programs  in  the  furtherance 
of  the  purposes  of  the  ESA  and  to 
ensure  that  a  proposed  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  an  ESA-listed  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In 
addition,  the  status  of  walruses 
rangewide  was  reviewed  for  potential 
listing  under  the  ESA.  The  listing  of 
walruses  was  found  to  be  warranted,  but 
precluded  due  to  higher  priority  listing 
actions  (i.e.,  walrus  is  a  candidate 
species)  on  February  10,  2011  (76  FR 
7634).  Consistent  with  our  statutory 
obligations,  the  Service’s  Marine 
Mammal  Management  Office  has 
initiated  an  intra-Service  section  7 
consultation  regarding  the  effects  of 
these  proposed  regulations  on  the  polar 
bear  with  the  Service’s  F’airbanks’ 
Ecological  Services  Field  Office. 
Coneistent  with  established  agency 
policy,  we  will  also  conduct  a 
conference  regarding  the  effects  of  these 
proposed  regulations  on  the  Pacific 
w'alrus.  We  will  complete  the 
consultation  and  conference  prior  to 
finalizing  these  proposed  regulations. 

Regulatory  Planning  and  Review 
(Executive  Order  12866  and  13563) 

Executive  Order  12866  provides  that 
the  Office  of  Information  and  Regulatory 


Affairs  (OIRA)  will  review  all  significant 
rules.  The  OIRA  has  determined  that 
this  rule  is  not  significant. 

Executive  Order  13563  reaffirms  the 
principles  of  E.O.  12866  while  calling 
for  improvements  in  the  nation’s 
regulatory  system  to  promote 
predictability,  to  reduce  uncertainly, 
and  to  use  the  best,  mo.st  innovative, 
and  least  burdensome  tools  for 
achieving  regulatory  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  approaches  that 
reduce  burdens  and  maintain  flexibility 
and  freedom  of  choice  for  the  public 
where  these  approaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
objectives.  E.O.  13563  emphasizes 
further  that  regulations  must  be  based 
on  the  best  available  science  and  that 
the  rulemaking  process  must  allow  for 
public  participation  and  an  open 
exchange  of  ideas.  We  have  developed 
this  rule  in  a  manner  consi.stent  with 
these  requirements. 

Expenses  would  be  related  to,  but  not 
n«;cessarily  limited  to,  the  development 
of  applications  for  LOAs,  monitoring, 
recordkeeping,  and  reporting  activities 
conducted  during  Indu.str\’  oil  and  gas 
operations,  development  of  polar  bear 
interaction  plans,  and  coordination  with 
Alaska  Natives  to  minimize  effects  of 
operations  on  subsistence  hunting. 
Compliance  with  the  rule,  if  adopted,  is 
not  expected  to  result  in  additional 
costs  to  Indu.stry  that  it  has  not  already 
been  subjected  to  for  the  previous  7 
years.  Realistically,  these  costs  are 
minimal  in  comparison  to  those  related 
to  actual  oil  and  gas  exploration, 
development,  and  production 
operations.  The  actual  costs  to  Industry 
to  develop  the  petition  for  promulgation 
of  regulations  and  LOA  requests 
probably  does  not  exceed  $500,000  per 
year,  short  of  the  “major  rule”  threshold 
that  would  require  preparation  of  a 
regulatory  impact  analysis. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

We  have  determined  that  this  rule  is 
not  a  major  rule  under  5  U.,S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The  rule  is 
not  likely  to  result  in  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  or  government 
agencies  or  have  significant  adverse 
effects  on  competition,  employment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

We  have  also  determined  that  this 
rule  would  not  have  a  significant 


economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U..S.C.  601  et  seq.  Oil 
companies  and  their  contractors 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  proposed 
regulations.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required.  In 
addition,  these  potential  applicants 
have  not  been  identified  as  small 
businesses  and,  therefore,  a  Small  Entity 
Compliance  Guide  is  not  required.  The 
proposed  analysis  for  this  rule  is 
available  from  the  individual  identified 
above  in  the  section  FOR  FURTHER 
INFORMATION  CONTACT. 

Takings  Implications 

This  rule  does  not  have  takings 
implications  under  Executive  Order 
12630  because  it  proposes  to  authorize 
the  nonlethal,  incidental,  but  not 
intentional,  take  of  walruses  and  polar 
bears  by  oil  and  gas  Industry  companies 
and  thereby  would  exempt  these 
companies  from  civil  and  criminal 
liability  as  long  as  they  operate  in 
compliance  with  the  terms  of  their 
LOAs.  Therefore,  a  takings  implications 
assessment  is  not  required. 

Federalism  Effects 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
impact  summary  statement  under 
Executive  Order  13132.  The  MMPA 
gives  the  Service  the  authority  and 
responsibility  to  protect  walruses  and 
polar  bears. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.),  this  rule  would  not  “significantly 
or  uniquely”  affect  small  governments. 
A  Small  Government  Agency  Plan  is  not 
required.  The  Service  has  determined 
and  certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act  that  this  proposed 
rulemaking  would  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  governments  or  private 
entities.  This  rule  would  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a  _ 
"significant  regulatory  action”  under 
the  Unfunded  Mandates  Reform  Act. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951),  Executive 
Order  13175,  Secretarial  Order  3225, 
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and  the  Department  of  the  Interior’s 
manual  at  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
federally  ret;ognized  Tribes  on  a 
(lovernnnmt-to-Government  basis.  In 
accordance  with  Secretarial  Order  3225 
of  January  19,  2001  JEndangered  Species 
Act  and  Subsistence  Uses  in  Alaska 
(Supplement  to  vSecretarial  Order  3200)1, 
Department  of  the  Interior 
Memorandum  of  January  18,  2001 
(Alaska  Covernment-to-(]overnment 
Policy),  Department  of  the  Interior 
.Secretarial  Order  3317  of  December  1, 
2011  (Tribal  Consultation  and  Policy), 
and  the  Native  American  Policy  of  the 
U-S.  Fish  and  Wildlife  Service,  June  28, 
1994,  we  acknowledge  our 
responsibilities  to  work  direi:tly  with 
Alaska  Natives  in  developing  programs 
for  healthy  ecosystems,  to  seek  their  full 
and  meaningful  participation  in 
evaluating  and  addressing  conservation 
concerns  for  li.sted  species,  to  remain 
sensitive  to  Alaska  Native  culture,  and 
to  make  information  available  to  Tribes. 
We  have  evaluated  possible  effects  on 
federally  recognized  Alaska  Native 
tribes.  Through  the  LOA  process 
identified  in  the  proposed  regulations. 
Industry  presents  a  communication 
process,  culminating  in  a  POC,  if 
warranted,  with  the  Native  communities 
most  likely  to  be  affected  and  engages 
these  communities  in  numerous 
informational  meetings. 

To  facilitate  co-management 
activities,  cooperative  agreements  have 
been  completed  by  the  Service,  the 
Alaska  Nanuuq  Commission  (ANC),  the 
Eskimo  Walrus  Commission  (EWC),  and 
Qayassiq  Walrus  (Commission  (QWC). 
The  cooperative  agreements  hind  a  wide 
variety  of  management  issues, 
including:  (Comrni.s.sion  co-manageinent 
operations;  biological  .sampling 
programs;  harvest  monitoring;  collection 
of  Native  knowledge  in  management; 
international  coordination  on 
management  issues;  cooperative 
enforcement  of  the  MMPA;  and 
development  of  local  conservation 
plans.  To  help  realize  mutual 
management  goals,  the  Service,  ANC, 
QWC,  and  EWC  regularly  hold  meetings 
to  discuss  future  expectations  and 
outline  a  shared  vision  of  co¬ 
management. 

The  .Service  also  has  ongoing 
cooperative  relationships  with  the  NSB 
and  the  Inupiat-Inuvialuit  Game 
Commission  where  we  work 
cooperatively  to  ensure  that  data 
collected  from  harvest  and  research  are 
used  to  ensure  that  polar  hears  are 
available  for  harvest  in  the  future; 
provide  information  to  co-management 
partners  that  allows  them  to  evaluate 


harvest  relative  to  their  management 
agreements  and  objectives;  and  provide 
information  that  allow's  evaluation  of 
the  status,  trends,  and  health  of  polar 
hear  populations. 

Civil  Juslice  Reform 

The  Departmental  Solicitor’s  Office 
has  determined  that  these  proposed 
regulations  do  not  unduly  burden  the 
judicial  system  and  meet  the  applicable 
standards  provided  in  sections  3(a)  and 
3(h)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  We  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  The 
Information  collection  requirements 
included  in  this  proposed  rule  an; 
approved  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U..S.(T  3501  et  seq.).  The  OMB  control 
number  assigned  to  these  information 
collection  requirements  is  1018-0070, 
which  expires  on  January  31,  2014.  This 
control  number  covers  the  information 
collection,  recordkeeping,  and  reporting 
requirements  in  50  CFR  18,  subpart  I, 
which  are  associated  with  the 
development  and  issuance  of  specific 
regulations  and  LOAs. 

Energy  Effects 

Executive  Order  13211  requires 
agencies  to  prepare  .Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  This  proposed  rule  would 
provide  exceptions  from  the  taking 
prohibitions  of  the  MMPA  for  entities 
engaged  in  the  exploration  of  oil  and  gas 
in  the  Chukchi  .Sea  and  adjacent  coast 
of  Alaska.  By  providing  certainty 
regarding  compliance  with  the  MMPA, 
this  rule  would  have  a  positive  effect  on 
Industry  and  its  activities.  Although  the 
rule  would  require  Indu.stry  to  take  a 
number  of  actions,  these  actions  have 
been  undertaken  by  Industry  for  many 
years  as  part  of  similar  pa.st  regulations. 
Therefore,  this  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use  and  does  not 
constitute  a  significant  energy  action. 

No  Statement  of  Energy  Effects  is 
required. 

References 

A  list  of  the  references  cited  in  this 
rule  is  available  on  the  F’ederal 
eRulemaking  portal  [http:// 
www.reguIations.gov]  under  Docket  No. 
FWS-R7-E.S-2()1 2-0043. 


List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  Indians, 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  r(;(]uirements, 
'I’ransportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  .set  forth  in  the 
preamble,  the  Service  proposes  to 
amend  part  18,  subchapter  B  of  chapter 
1 ,  title  50  of  the  (iode  of  Federal 
Regulations  to  be  effective  Jun(;  11, 

2013,  to  June  11,  2018,  as  set  forth 
below. 

PART  18— MARINE  MAMMALS 

■  1.  'fhe  authority  citation  of  50  ("FR 
part  18  continues  to  read  as  follows: 

Authority:  16  U.S.C,.  1361  et  seq. 

■  2.  Amend  part  18  by  adding  a  new 
subpart  1  to  read  as  follows: 

Subpart  I — Nonlethal  Taking  of  Pacific 
Walruses  and  Polar  Bears  Incidental  to  Oil 
and  Gas  Exploration  Activities  in  the 
Chukchi  Sea  and  Adjacent  Coast  of  Alaska 

Sec. 

18.111  What  specified  activities  does  this 
subpart  cover? 

18.1 12  In  what  specified  g(;ographic  region 
does  tliis  sul)[)art  ap[)ly? 

18.1 13  Wlien  is  this  subpart  effective? 

18.114  How  lit)  I  olitain  a  Letter  of 
Authorization? 

18.n.'>  W'hat  criteria  does  the  .Service  use 
to  evaluate  Letter  of  Authorization 
n;quosts? 

18.116  What  does  a  Letter  of  Authorization 
allow? 

18.117  What  activities  are  prohibited? 

18.1 18  What  are  the  mitigation, 
monitoring,  and  reporting  requirements? 

18.1 19  What  are  the  information  collection 
rerjuirements? 

Subpart  I — Nonlethal  Taking  of  Pacific 
Walruses  and  Polar  Bears  Incidental  to 
Oil  and  Gas  Exploration  Activities  in 
the  Chukchi  Sea  and  Adjacent  Coast  of 
Alaska 

§  1 8.1 1 1  What  specified  activities  does 
this  subpart  cover? 

Regulations  in  this  subpart  apply  to 
the  nonlethal  incidental,  hut  not 
intentional,  take  of  small  numbers  of 
Pacific  walruses  and  polar  bears  by  you 
(U.S.  citizens  as  defined  in  §  18.27(c)) 
while  engaged  in  oil  and  gas  exploration 
activities  in  the  ("hukchi  Sea  and 
adjacent  western  coast  of  Alaska. 

§  1 8.1 1 2  In  what  specified  geographic 
region  does  this  subpart  apply? 

rhis  subpart  applies  to  the  specified 
geographic  region  defined  as  the 
continental  shelf  of  the  Arctic  Ocean 
adjacent  to  western  Alaska.  This  area 
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includes  the  waters  (State  of  Alaska  and 
Outer  (Continental  Shelf  waters)  and 
seabed  of  the  Cdiukchi  Sea,  which 
encompasses  all  waters  north  and  w^est 
of  Point  Hope  (68°20'20"  N,  -  166'^50'40 
VV,  BGN  1947)  to  the  LJ.S.-Russia 
Convention  Line  of  1867,  west  of  a 
north-south  line  through  Point  Barrow 


(71°23'29"  N,  -  156°28'30  W,  BGN 
1944),  and  up  to  200  miles  north  of 
Point  Barrow.  The  region  also  includes 
the  terrestrial  coastal  land  2.'i  miles 
inland  between  the  western  boundary  of 
the  south  National  Petroleum  Reserve- 
Alaska  (NPR-A)  near  ley  Cape 
(70°20'00"  N,  -  148°12'b0  W)  and  the 


north-south  line  from  Point  Barrow. 
This  terrestrial  region  encompasses  a 
portion  of  the  Northwest  and  South 
Planning  Areas  of  the  NPR-A.  Figure  1 
shows  the  area  where  this  suhpart 
applies. 


Figure  1 ;  The  geographic  area  of  the  Chukchi  Sea  and  onshore  coastal  areas  covered  by 
the  incidental  take  regulations. 


§18.113  Whervis  this  subpart  effective? 

Regulations  in  this  suhpart  are 
effective  from  [effoctivt;  date  of  the  final 
rule]  through  \date  5  years  from  the 
effective  date  of  the  final  rule]  for  year- 
round  oil  and  gas  exploration  activities. 

§18.114  How  do  I  obtain  a  Letter  of 
Authorization? 

(a)  You  must  be  a  U.S.  citizen  as 
defined  in  §  18.27(c). 

(h)  If  you  are  conducting  an  oil  and 
gas  exploration  activity  in  the  specified 
geographic  region  de.scribed  in  §  18.112 
that  may  cau.se  the  taking  of  Pacific 


walruses  (walru.ses)  or  polar  bears  and 
you  want  nonlethal  incidental  take 
authorization  under  this  rule,  you  must 
apply'for  a  Letter  of  Authorization  for 
each  (!xploration  activity.  You  must 
submit  the  application  for  authorization 
to  our  Alaska  Regional  Director  (see  .10 
(T’R  2.2  for  address)  at  least  90  days 
prior  to  the  .start  of  the  proposed 
activity. 

(c)  Your  application  for  a  Letter  of 
Authorization  mu.st  include  the 
following  information: 


(1)  A  description  of  the  activity,  the 
dates  and  duration  of  the  activity,  the 
specific  location,  and  the  estimated  area 
affected  by  that  activity,  i.e.,  a  plan  of 
operation. 

(2)  A  site-specific  plan  to  monitor  and 
mitigate  the  effects  of  the  activity  on 
polar  bears  and  Pacific  walruses  that 
may  be  present  during  the  ongoing 
activities  (i.e.,  marine  mammal 
monitoring  and  mitigation  plan).  Your 
monitoring  program  must  document  the 
effects  to  these  marine  mammals  and 
estimate  the  actual  level  and  type  of 
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take.  The  monitoring  requirements 
provided  by  the  Service  will  vary 
depending  on  the  activity,  the  location, 
and  the  time  of  year. 

(.3)  A  site-specific  polar  bear  and/or 
walrus  awareness  and  interaction  plan. 
An  interaction  plan  for  each  operation 
will  outline  the  steps  the  applicant  will 
take  to  limit  animal-human  interactions, 
increase  site  safety,  and  minimize 
impacts  to  marine  mammals. 

(4)  A  record  of  community 
consultation  or  a  Plan  of  Cooperation 
(PO(')  to  mitigate  potential  conilicts 
between  the  proposed  activity  and 
subsistence  hunting,  when  neces.sary. 
Applicants  must  consult  with 
potentially  affected  subsistence 
communities  along  the  Chukchi  Sea 
coast  (Point  Hope,  Point  Lay, 
Wainwright,  and  Barrow)  and 
appropriate  subsistence  user 
organizations  (the  liskimo  Walrus 
('omtnission  and  the  Alaska  Nanuuq 
Commission)  to  di.scuss  the  location, 
timing,  and  methods  of  proposed 
operations  and  support  activities  and  to 
identify  any  potential  conflicts  with 
subsistence  walrus  and  polar  bear 
hunting  activities  in  the  communities. 
Applications  for  Letters  of 
Authorization  must  include 
documentation  of  all  consultations  with 
potentially  affected  user  groups  and  a 
record  of  community  consultation. 
Documentation  must  include  a 
summary  of  any  concerns  identified  by 
community  members  and  hunter 
organizations,  and  the  applicant’s 
responses  to  identified  concerns. 
Mitigation  measures  are  described  in 
tjlH.llB. 

§  1 8.11 5  What  criteria  does  the  Service 
use  to  evaluate  Letter  of  Authorization 
requests? 

(a)  We  will  evaluate  each  request  for 
a  Letter  of  Authorization  based  on  the 
specific  activity  and  the  specific 
geographic  lot:alion.  We  will  determine 
whether  the  level  of  activity  identified 
in  the  request  exceeds  that  analyzed  by 
us  in  f:onsidering  the  number  of  animals 
likely  to  be  taken  and  evaluating 
whether  there  will  be  a  negligible 
impact  on  the  species  or  adverse  impact 
on  the  availability  of  the  species  for 
subsistence  u.ses.  If  the  level  of  activity 
is  greater,  we  will  reevaluate  our 
findings  to  determine  if  those  findings 
continue  to  be  appropriate  based  on  the 
greater  level  of  activity  that  you  have 
requested.  Depending  on  the  results  of 
the  evaluation,  we  may  grant  the 
autlu)rization,  add  further  conditions,  or 
deny  the  authorization. 

(b)  In  accordance  with  §  18.27(f)(5), 
we  will  make  decisions  concerning 
withdrawals  of  Letters  of  Authorization, 


either  on  an  individual  or  cla.ss  basis, 
only  after  notice  and  opportunity  for 
public  comment. 

(c)  The  requirement  for  notice  and 
public  comment  in  paragraph  (b)  of  this 
section  will  not  apply  if  we  determine 
that  an  emergency  exists  that  poses  a 
significant  risk  to  the  well-being  of 
species  or  stocks  of  Pacific  walruses  or 
polar  bears. 

§  1 8.1 1 6  What  does  a  Letter  of 
Authorization  allow? 

(a)  Your  Letter  of  Authorization  may 
allow  the  nonlethal  incidental,  but  not 
intentional,  take  of  walruses  and  polar 
bears  when  you  are  carrying  out  one  or 
more  of  the  following  activities: 

(1)  Conducting  geological  and 
geophysical  surveys  and  assot:iated 
activities: 

(2)  Drilling  exploratory  wells  and 
a.ssociated  activities:  or 

(3)  Conducting  environmental 
monitoring  activities  as.sociated  with 
exploration  at;tivities  to  determine 
specific  impacts  of  each  activity. 

(b)  Each  Letter  of  Authorization  will 
identify  conditions  or  methods  that  are 
specific  to  the  activity  and  location. 

§  18.1 17  What  activities  are  prohibited? 

(a)  Intentional  take  and  lethal 
incidental  take  of  walruses  or  polar 
bears:  and 

(b)  Any  take  that  fails  to  comply  with 
this  part  or  with  the  terms  and 
conditions  of  your  Letter  of 
Authorization. 

§18.118  What  are  the  mitigation, 
monitoring,  and  reporting  requirements? 

'  (a)  Mitigation.  Holders  of  a  Letter  of 
Authorization  must  use  methods  and 
conduct  activities  in  a  manner  that 
minimizes  to  the  greatest  extent 
practicable  adverse  impacts  on  walruses 
and  polar  bears,  their  habitat,  anrl  on  the 
availability  of  the.se  marine  mammals 
for  subsistence  uses.  Dynamic 
management  approaches,  such  as 
temporal  or  spatial  limitations  in 
response  to  the  presence  of  marine 
mammals  in  a  particular  place  or  time 
or  the  occurrence  of  marine  mammals 
engag(!d  in  a  particularly  sensitive 
activity  (such  as  feeding),  must  be  used 
to  avoid  or  minimize  interactions  with 
polar  bears,  walruses,  and  subsi.stence 
users  of  these  resources. 

(1)  All  applicants. 

(i)  W'e  require  holders  of  Letters  of 
Authorization  to  cooperate  with  us  and 
other  designated  Federal,  .State,  and 
local  agencies  to  monitor  the  impacts  of 
oil  and  gas  exploration  activities  on 
polar  bears  and  Pacific  walru.ses. 

(ii)  Hfilders  of  Letters  of  Authorization 
must  designate  a  (jualified  individual  or 


individuals  to  observe,  record,  and 
report  on  the  effects  of  their  activities  on 
polar  bears  and  Pacific  walruses. 

(iii)  Holders  of  Letters  of 
Authorization  must  have  an  approved 
polar  bear  and/or  walrus  interaction 
plan  on  file  with  the  Service  and  onsite, 
and  polar  bear  awareness  training  will 
be  required  of  certain  personnel. 
Interaction  plans  must  include; 

(A)  The  type  of  activity  and  where 
and  whtm  the  activity  will  occur,  i.e.,  a 
plan  of  operation: 

(B)  A  food  and  waste  management 
plan; 

(C)  Personnel  training  materials  and 
procedures; 

(D)  .Site  at-risk  locations  and 
situations; 

(E)  Walrus  and  bear  observation  and 
reporting  procedures;  and 

(F)  Bear  and  walrus  avoidance  and 
encounter  procedures. 

(iv)  All  applicants  for  a  Letter  of 
Authorization  must  contact  affected 
subsistence  communities  to  discuss 
potential  conflicts  gaused  by  location, 
timing,  and  methods  of  proposeid 
operations  and  submit  to  us  a  record  of 
communication  that  documents  these 
discussions.  If  appropriate,  the 
applicant  for  a  Letter  of  Authorization 
mu.st  also  submit  to  us  a  PCX’  that 
ensures  that  activities  will  not  interfere 
with  subsistence  hunting  and  that 
adverse  effects  on  the  availability  of 
polar  bt;ar  or  Pacific  walruses  are 
minimized  (see  §  18.114(c)(4)). 

(v)  If  deemed  appropriate  by  the 
Service,  holders  of  a  Letter  of 
Authorization  will  be  required  to  hire 
and  train  polar  bear  monitors  to  alert 
crew  of  the  presence  of  polar  bears  and 
initiate  adaptive  mitigation  responses. 

(2)  Operating  conditions  for 
operational  and  support  vessels. 

(i)  Operational  and  support  vessels 
must  be  staffed  with  dedicated  marine 
mammal  observers  to  alert  crew  of  the 
presence  of  walruses  and  polar  bears 
and  initiate  adaptive  mitigation 
responses. 

(ii)  At  all  times,  vessels  must  maintain 
the  maximum  distance  possible  from 
concentrations  of  walruses  or  polar 
bears.  Under  no  circumstances,  other 
than  an  emergency,  should  any  vessel 
a])proacb  within  an  80.5-m  (O.-'i-mi) 
radius  of  walruses  or  polar  bears 
observed  on  ice.  Under  no 
circurpstances,  other  than  an 
emergency,  should  any  vessel  approach 
within  1 ,610  m  (1  mi)  of  groups  of 
walruses  observed  on  land  or  within  an 
805-m  (0..5-mi)  radius  of  polar  bears 
observefl  on  land. 

(iii)  Ve.s.sel  operators  must  take  every 
precaution  to  avoid  hara.ssment  of 
concentrations  of  feeding  walruses 
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when  a  vessel  is  operating  near  these 
animals.  Vessels  should  reduce  speed 
and  maintain  a  minimum  805-m  (0.5- 
mi)  operational  exclusion  zone  around 
groups  of  12  or  more  walruses 
encountered  in  the  water.  Vessels  may 
not  he  operated  in  such  a  way  as  to 
separate  memhers  of  a  group  of  walruses 
from  other  members  of  the  group.  When 
weather  conditions  require,  such  as 
when  visibility  drops,  vessels  should 
adjust  speed  accordingly  to  avoid  the 
likelihood  of  injury  to  walruses. 

(iv)  The  transit  of  operational  and 
support  vessels  through  the  specified 
geographic  region  is  not  authorized 
prior  to  July  1.  This  operating  condition 
is  intended  to  allow  walruses  the 
opportunity  to  disperse  from  the 
confines  of  the  spring  lead  system  and 
minimize  interactions  with  subsistence 
walrus  hunters.  Elxemption  waivers  to 
this  operating  condition  may  bo  issued 
by  the  Service  on  a  case-by-case  basis, 
based  upon  a  review  of  seasonal  ice 
conditions  and  available  information  on 
walrus  and  polar  bear  distributions  in 
the  area  of  interest. 

(v)  All  vessels  must  avoid  areas  of 
active  or  anticipated  subsi.stence 
hunting  for  walrus  or  polar  bear  as 
determined  through  community 
consultations. 

(vi)  We  may  require  a  monitor  on  the 
site  of  the  activity  or  on  hoard 
drillships,  drill  rigs,  aircraft, 
icebreakers,  or  other  support  ves.sels  or 
vehicles  to  monitor  the  impacts  of 
Industry’s  activity  on  polar  bear  and 
Pacific  walruses. 

(3)  Operating  conditions  for  aircraft. 

(i)  Operators  of  support  aircraft 
should,  at  all  times,  conduct  their 
activities  at  the  maximum  distance 
possible  from  concentrations  of 
walruses  or  polar  bears. 

(ii)  Under  no  circumstances,  other 
than  an  emergency,  should  fixed  wing 
aircraft  operate  at  an  altitude  lower  than 
437  m  (1,500  ft)  within  805  m  (0.5  mi) 
of  walrus  groups  observed  on  ice,  or 
within  1,010  m  (1  mi)  of  walrus  groups 
observed  on  land.  Under  no 
circumstances,  other  than  an 
emergency,  should  rotary  winged 
aircraft  (helicopters)  operate  at  an 
altitude  lower  than  914  m  (.1,000  ft) 
within  1,010  m  (1  mi)  of  walrus  groups 
observed  on  land.  Under  no 
circum.stances,  other  than  an 
emergency,  should  aircraft  operate  at  an 
altitude  lower  than  457  m  (1,500  ft) 
within  805  m  (0.5  mi)  of  polar  bears 
observed  on  ice  or  land.  Helicopters 
may  not  hover  or  circle  above  such  areas 
or  within  805  m  (0.5  mile)  of  such  areas. 
When  weather  conditions  do  not  allow 

a  457-m  (1,500-ft)  flying  altitude,  such 
as  during  severe  storms  or  when  cloud 


cover  is  low,  aircraft  may  be  operated 
below  the  required  altitudes  stipulated 
above.  However,  when  aircraft  are 
operated  at  altitudes  below  457  m  (1,500 
ft)  because  of  weather  conditions,  the 
operator  must  avoid  areas  of  known 
walrus  and  polar  bear  concentrations 
and  should  take  precautions  to  avoid 
flying  directly  over  or  within  805  m  (0.5 
mile)  of  the.se  areas. 

(iii)  Plan  all  aircraft  routes  to 
minimize  any  potential  conflict  with 
active  or  anticipated  walrus  or  polar 
bear  hunting  activity  as  determined 
through  community  consultations. 

(4)  Additional  mitigation  measures  for 
offshore  exploration  activities. 

(i)  Offshore  exploration  activities  will 
be  authorized  only  during  the  open 
water  .season,  defined  as  the  period  July 

1  to  November  30.  Exemption  waivers  to 
the  specified  open  water  season  may  be 
issued  by  tbe  Service  on  a  case-by-case 
basis,  based  upon  a  review  of  seasonal 
ice  conditions  and  available  information 
on  walrus  and  polar  bear  distributions 
in  the  area  of  interest. 

(ii)  To  avoid  significant  additive  and 
synergi.stic  effects  from  multiple  oil  and 
gas  exploration  aclivities  on  foraging  or 
migrating  walruses,  operators  must 
maintain  a  minimum  spacing  of  24  km 
(15  mi)  between  all  active  seismic 
source  vessels  and/or  exploratory 
drilling  operations.  No  more  than  two 
simultaneous  seismic  operations  and 
three  offshore  exploratory  drilling 
operations  will  be  authorized  in  the 
Chukchi  Sea  region  at  any  time. 

(iii)  No  offshore  exploration  activities 
will  be  authorized  within  a  fi4-km  (40- 
mi)  radius  of  the  communities  of  ^ 
Barrow,  Wainwright,  Point  Lay,  or  Point 
Hope,  unless  provided  for  in  a  .Service- 
approved,  site-specific  Plan  of 
Cooperation  as  described  in  paragraph 
(a)(7)  of  this  section. 

(iv)  Aerial  monitoring  surv'eys  or  an 
equivalent  monitoring  program 
acceptable  to  the  .Service  will  be 
required  to  estimate  the  number  of 
w'alruses  and  polar  bears  in  a  proposed 
project  area. 

(5)  Additional  mitigation  measures  for 
offshore  seismic  sun'eys.  Any  offshore 
exploration  activity  expected  to  include 
the  production  of  pulsed  underwater 
sounds  with  sound  source  levels  >160 
dB  re  1  pPa  will  be  required  to  establish 
and  monitor  acoustic  exclusion  and 
disturbance  zones  and  implement 
adaptive  mitigation  measures  as  follows; 

(i)  Monitor  zones.  Establish  and 
monitor  with  trained  marine  mammal 
observers  an  acoustically  verified 
exclusion  zone  for  walruses 
surrounding  seismic  airgun  arrays 
where  the  received  level  would  be  >  180 
dB  re  1  pPa;  an  acoustically  verified 


exclusion  zone  for  polar  bear 
surrounding  seismic  airgun  arrays 
where  the  received  level  would  be  >  190 
dB  re  1  pPa;  and  an  acoustically  verified 
walrus  disturbance  zone  ahead  of  and 
perpendicular  to  the  sei.smic  vessel 
track  where  the  received  level  would  be 
>  160  dB  re  1  pPa. 

(ii)  Ramp-up  procedures.  For  all 
sei.smic  surveys,  including  airgun 
testing,  use  the  following  ramp-up 
procedures  to  allow  marine  mammals  to 
depart  the  exc;lusion  zone  before  .seismic 
surveying  begins: 

(A)  Visually  monitor  the  exclusion 
zone  and  adjacent  waters  for  the 
absence  of  polar  bears  and  walru.ses  for 
at  least  30  minutes  before  initiating 
ramp-up  procedures.  If  no  polar  bears  or 
walruses  are  detected,  you  may  initiate 
ramp-up  procedures.  Do  not  initiate 
ramp-up  procedures  at  night  or  when 
you  cannot  vi.sually  monitor  the 
exclusion  zone  for  marine  mammals. 

(B)  Initiate  ramp-up  procedures  by 
firing  a  single  airgun.  The  jinderred 
airgun  to  begin  with  should  be  the 
smallest  airgun.  in  terms  of  energy 
output  (dB)  and  volume  (in ’)■ 

(C)  Continue  ramp-up  by  gradually 
activating  additional  airguns  over  a 
period  of  at  least  20  minutes,  but  no 
longer  than  40  minutes,  until  the 
desired  operating  level  of  the  airgun 
array  is  obtained. 

(iii)  Power  down/Shutdown. 
Immediately  power  down  or  shutdown 
the  seismic  airgun  array  and/or  other 
acoustic  sources  whenever  any  walru.ses 
are  sighted  approaching  close  to  or 
within  the  area  delineated  by  the  180  dB 
re  1  pPa  walrus  exclusion  zone,  or  polar 
bears  are  sighted  approaching  close  to  or 
within  the  area  delineated  by  the  190  dB 
re  1  pPa  polar  bear  exclusion  zone.  If  the 
power  down  operation  cannot  reduce 
the  received  sound  pressure  level  to  180 
dB  re  1  pPa  (walrus)  or  190  dB  re  1  pPa 
(polar  bears),  the  operator  must 
immediately  shutdown  tbe  .seismic 
airgun  array  and/or  other  acoustic 
sources, 

(iv)  Emergencv  shutdown.  If 
observations  are  made  or  credible 
reports  are  received  that  one  or  more 
walruses  and/or  polar  bears  are  within 
the  area  of  the  seismic  survey  and  are 
in  an  injured  or  mortal  state,  or  are 
indicating  acute  di.stress  due  to  seismic 
noi.se,  the  seismic  airgun  array  will  be 
immediately  shutdown  and  the  Service 
contacted.  The  airgun  array  will  not  be 
restarted  until  review  and  approval  has 
been  given  by  the  Service.  The  ramp-up 
procedures  provided  in  paragraph 
(a)(5)(ii)  of  this  section  mu.st  be  followed 
when  restarting. 

(v)  Adaptive  response  for  walrus 
aggregations.  Whenever  an  aggregation 
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of  12  or  tnon*  walruses  an;  detected 
within  an  acou.stically  verified  1(>()  dB 
re  1  pPa  disturbance  zone  ahead  of  or 
perpendicular  to  the  seismic  vessel 
track,  the  holder  of  this  Authorization 
must. 

(.A)  Immediately  power  down  or 
shutdown  the  seismic  airgun  array  and/ 
or  other  ar.'oustic  sources  to  ensure 
sound  pressure  levels  at  the  shortest 
distance  to  the  aggregation  do  not 
(ixceed  IHO-dB  re  1  pPa;  and 

(B)  Not  j)roceed  with  powering  up  tin; 
seismic  airgun  array  until  it  can  be 
established  that  there  are  no  walrus 
aggregations  within  the  180  dB  zone 
based  upon  ship  course,  direction,  and 
distance  from  last  sighting.  If  shutdown 
was  required,  the  ramp-up  proi;edure.s 
provided  in  paragraph  (a)(5)(ii)  of  this 
section  must  he  followed  when 
nistarting. 

(6)  Additional  mitigation  inoasuws  for 
onshore  exnloration  activities. 

(i)  Polar  hear  monitors.  If  deemed 
appropriate  by  the  Service,  holders  of  a 
Letter  of  Authorization  will  be  required 
to  hire  and  train  polar  bear  monitors  to 
alert  crew  of  the  presence  of  polar  hears 
and  initiate  adaptive  mitigation 
responses. 

*  (ii)  Efforts  to  minimize  disturbance 
around  known  polar  bear  dens.  As  part 
of  potential  terrestrial  activities  during 
the  winter  sea.son,  holders  of  a  Letter  of 
Authorization  mu.st  take  efforts  to  limit 
disturbance  around  known  polar  hear 
dens. 

(A)  Efforts  to  locate  polar  bear  dens. 
Holders  of  a  Letter  of  Authorization 
seeking  to  carry  out  onshore  exploration 
activities  in  known  or  suspected  polar 
hear  denning  habitat  during  the  denning 
sea.son  (November  to  April)  must  make 
efforts  to  locate  occupied  [)olar  hear 
dens  within  and  near  proposed  areas  of 
operation,  utilizing  appropriate  tools, 
such  as  forward  looking  infrared  (FLIK) 
imagery  and/or  polar  bear  scent  trained 
dogs.  All  observed  or  suspected  polar 
b(!ar  dens  must  he  reported  to  the 
Service  prior  to  the  initiation  of 
exploration  activiti(?s. 

(B)  Exclusion  zone  around  known 
[folar  bear  dens.  Opt:rators  must  observe 
a  1-mile  operational  exclusion  zone 
around  all  known  polar  hear  dens 
during  the  denning  season  (November  to 
A])ril.  or  until  the  female  and  cubs  leave 
the  areas).  Should  previously  unknown 
(jcciqiied  dens  he  iliscovered  within  1 
mile  of  activities,  work  in  the  immediate 
ansa  must  cease  and  the  .Service 
f;ontacted  for  guidance.  The  .Service  will 
evaluate  these  instances  on  a  case-hy- 
ca.se  basis  to  determine  the  appropriate 
action.  Botential  actions  may  range  from 
cessation  or  modification  of  work  to 
conducting  additional  monitoring,  and 


the  holder  of  the  authorization  must 
comply  witli  any  additional  measures 
specified. 

(7)  Mitigation  measures  for  the 
subsistence  use  of  walruses  and  polar 
bears.  Hohhirs  of  Letters  of 
Authorization  must  conduct  tlieir 
activities  in  a  manner  that,  to  the 
greatest  extent  practicable,  minimizes 
adverse  impacts  on  the  availability  of 
Pacific  walruses  and  polar  hears  for 
subsistence  uses. 

(i)  Communitv  Consultation.  Prior  to 
receipt  of  a  Letter  of  Authorization, 
applicants  must  consult  with  potentially 
affected  communities  and  ajipropriate 
subsistence  user  organizations  to 
discuss  potential  conflicts  with 
subsistence  hunting  of  walrus  and  polar 
hear  caused  by  tlie  location,  timing,  and 
methods  of  proposed  operations  and 
support  activities  (see  §  18.114(c)(4)  for 
details).  If  community  concerns  suggest 
that  the  proposed  activities  may  have  an 
adverse  impact  on  the  subsistence  uses 
of  these  species,  the  applicant  must 
address  conflict  avoidance  issues 
through  a  Plan  of  t^ooperation  as 
described  below. 

(ii)  Plan  of  Cooperation  IPOC).  Where 
prescribed,  holders  of  Letters  of 
Authorization  will  he  required  to 
develop  and  implement  a  .Service 
approved  P()(’.. 

(A)  The  PfX^  mn.st  include; 

(1)  A  description  of  the  procedures  hv 
which  the  holder  of  the  Letter  of 
Authorization  will  work  and  consult 
with  {)otentially  affected  subsistence 
hunters;  and 

[2]  A  description  of  specific  measures 
that  hav(!  Ixien  or  will  he  taken  to  avoid 
or  minimize  interference  with 
subsistence  hunting  of  walruses  and 
polar  hears  and  to  ensure  continued 
availability  of  the  species  for 
subsistence  use. 

(B)  The  .Service  will  revi(!w  the  POC, 
to  ensure  that  anv  potential  adverse 
effects  on  the  availability  of  the  animals 
are  minimizixl.  The  .Servi(;e  will  reject 
POCs  if  they  do  not  provide  adequate 
safeguards  to  ensun?  the  least 
practicable  adverse  impact  on  the 
availability  of  walruses  and  polar  bears 
for  subsistence  us(>. 

(b)  Monitoring. 

Depending  on  the  siting,  timing,  and 
nature  of  proposed  activitiiis,  hohhirs  of 
Letters  of  Authorization  will  be  required 
to; 

(1)  Maintain  trained.  Service- 
approved,  on-site  observers  to  carry  out 
monitoring  programs  for  polar  bears  and 
walruses  necessary  for  initiating 
adaptive  mitigation  responses. 

(i)  Marine  Mammal  Observers 
(MMQs)  will  be  required  on  board  all 
operational  and  support  ves.sels  to  alert 


crew  of  the  presence  of  walruses  and 
polar  bears  and  initiate  adaptive 
mitigation  responses  identified  in 
paragrajrh  (a)  of  this  section,  and  to 
carry  out  specifiiui  monitoring  activities 
identified  in  the  marine  mammal 
monitoring  and  mitigation  jdan  (see 
paragraph  (b)(2)  of  this  set:tion) 
imcessary  to  evaluate  the  impact  of 
authorized  activities  on  walruses,  polar 
bears,  and  the  .subsistence  use  of  these 
subsistence  resources.  The  MMOs  must 
have  completed  a  marine  mammal 
observer  training  (;our.st!  approved  by 
the  Service. 

(ii)  Polar  bear  monitors.  Polar  bear 
monitors  will  lx;  n;(piired  nnder  tlie 
monitoring  j)lan  if  polar  bears  are 
known  to  frequent  the  area  or  known 
polar  bear  dens  are  pn'senl  in  the  area. 
Monitors  will  act  as  an  early  detection 
system  concerning  proximate  b(;ar 
activity  to  Industry  facilities. 

(2)  Develop  and  implement  a  site- 
spetiifie;.  Service-approved  marine 
mammal  monitoring  and  mitigation 
plan  to  monitor  and  evaluate  the  effects 
of  authorized  activities  on  [)olar  bears, 
walruses,  and  the  subsistence  use  of 
these  resources. 

(i)  The  marine  mammal  monitoring 
and  mitigation  plan  must  enumerate  the 
number  of  walruses  and  polar  bears 
en(:ounte;red  during  specified 
exploration  activiti(;s,  estimate  the 
number  of  inf;idental  takes  tliat  oc;curred 
(luring  sp(;cified  exploration  activities 
(i.e.,  document  immediate  behavioral 
res[)onses  as  w(;ll  as  bjnger  term  when 
possihb;),  and  evaluate  the  effectiveness 
of  proscribed  mitigation  nuiasures.  The 
.Service  needs  comprehensive 
observations  to  determine  if  encounters 
with  Industry  activiti(;s  have  a 
negligible  impa(;t.  This  not  only 
includes  the  type  of  behavioral 
r(;sponse,  but  alsft  the  duration  of  the 
rc'sponst;  until  previous  behaviors  arc; 
r(;sum(;d.  Ideally,  this  will  involve  a 
random  sampling  of  individuals  and 
observations  of  those  individuals  prior 
to.  during,  and  following  an  encounter. 
This  may  r(;quire  the  u.se  of  aciditional 
vessels  or  aircraft  or  telemetry 
e(piipni(;nt  to  track  animals  encounter(;d 
for  extend(;d  pccriods  of  time.  For 
example,  r(;sting  walruses  llushecFfroin 
an  ice  fhx;  would  ne(;d  to  be  trac.ked 
until  they  subsecpiently  hauled  out  on 
the  ice  to  rest.  In  addition,  such  a 
project  could  involve  both  opportunistic 
data  collection  (during  the  course  of 
normal  activitiirs)  and  planned 
exj)erimentation. 

(ii)  Applicants  must  fund  an 
indej)endent  peer  review  of  propos(;d 
monitoring  plans  and  draft  reports  of 
monitoring  results.  This  peer  review 
will  consist  of  independent  review(;rs 
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who  have  knowledge  and  experience  in 
statistics,  marine  mammal  behavior,  and 
the  type  and  extent  of  the  pro{)Osed 
operations.  The  applii;ant  will  provide 
the  results  of  these  peer  reviews  to  the 
Service  for  consideration  in  final 
approval  of  monitoring  plans  and  final 
reports.  The  Service  will  distribute 
copies  of  monitoring  reports  to 
appropriate  re.source  management 
agencicjs  and  co-management 
organizations. 

(3)  t-ooj)erate  with  the  Service  and 
other  designated  Federal,  State,  and 
local  agencies  to  monitor  the  impacts  of 
oil  and  gas  exploration  activities  in  the 
Chukchi  Sea  on  walruses  or  polar  hears. 
Where  insuffic.ient  information  exists  to 
evaluate  the  potential  effects  of 
proposed  activities  on  walru.ses,  polar 
bears,  and  the  subsistence  use  of  thes(! 
n^sources.  holders  of  Letters  of 
Authorization  may  be  required  to 
participate  in  joint  monitoring  and/or 
research  efforts  to  address  these 
information  needs  and  insure  the  least 
practicable  impact  to  these  resources. 
These  monitoring  and  research  efforts 
must  employ  rigorous  study  designs 
(e.g.,  before-after,  control-impact 
IBAC.Il)  and  sampling  protocols  ((cg., 
ground-truthed  remote  sensing)  in  order 
to  provide  useful  information. 
Information 'needs  in  the  Chukchi  Sea 
include,  but  are  not  limited  to: 

(i)  Distribution,  abundance, 
movements,  and  habitat  u.se  patterns  of 
walruses  and  polar  bears  in  offshore 
environments; 

(ii)  F’atterns  of  subsistence  hunting 
activities  bv  the  Native  Villages  of 
Kivalina,  Point  Hope,  Point  Lay, 
Wainwright,  and  Barrow  for  walruses 
and  polar  bears; 

(iii)  Immediate  and  longer  term  (when 
possible)  behavioral  and  other  responses 
of  walruses  and  polar  bears  to  seismic 
airguns,  drilling  operations,  vessel 
traffic,  and  fixed  wing  aircraft  and 
helicopters; 

(iv)  Contaminant  levels  in  walruses, 
polar  boars,  and  their  prey; 

(v)  Cumulative  effects  of  multijile 
simultaneous  operations  on  walruses 
and  pojar  bears;  and 

(vi)  Oil  spill  risk  assessment  for  the 
marine  and  shoreline  environment  of 
walruses,  polar  bears,  their  prey,  and 
important  habitat  areas  (e.g.,  coastal 
haulouts  and  den  sites). 

(c)  Bcporting  requirements. 

Holders  of  Letters  of  Authorization 
must  report  the  results  of  specified 
monitoring  activities  to  the  vService's 
Alaska  Regional  Direc:tor  (see  .'iO  CiFR 
2.2  for  address). 

(1)  In-season  monitoring  reports. 


(i)  Activity  progress  reports.  Operators 
niu.st  keep  the  Service  informed  on  the 
progress  of  authorized  activities  by; 

(A)  Notifying  the  Service  at  least  48 
hours  prior  to  the  onset  of  activities; 

(B)  Providing  weekly  progress  reports 
of  authorized  activities  noting  any 
significant  changes  in  operating  state 
and  or  location;  and 

(C)  Notifying  the  Service  within  48 
hours  of  ending  activity. 

(ii)  Walrus  ohseivation  reports.  'The 
operator  must  report,  on  a  weekly  basis, 
all  observations  of  walruses  during  any 
Industry  operation.  Information  within 
the  observation  report  will  include,  but 
is  not  limited  to: 

(A)  Date,  time,  and  location  of  each 
walrus  sighting; 

(B)  Number,  sex,  and  age  of  walruses 
(if  determinable); 

((])  Observer  name,  company  name, 
vessel  name  or  aircraft  number,  LOA 
number,  and  contact  information; 

(D)  Weather,  visibility,  and  ice 
conditions  at  the  time  of  observation; 

(F)  Estimated  di.stance  from  the 
animal  or  group  when  initially  sighted, 
at  closest  approach,  and  end  of  the 
encounter; 

(F)  Industry  activity  at  time  of 
sighting  and  throughout  tin;  encounter. 

If  a  .seismic  survey,  record  the  estimated 
radius  of  the  zone  of  ensonification; 

(G)  Behavior  of  animals  at  initial 
sighting,  any  change  in  behavior  during 
the  observation  period,  and  di.stance 
from  the  observers  associated  with  those 
behavioral  changes; 

(H)  Detailed  description  of  the 
encounter; 

(I)  Duration  «)f  the  encounter; 

0)  Duration  of  any  behavioral 

response  (e.g..  time  and  distance  of  a 
flight  respon.se)  and: 

(K)  Actions  taken. 

(iii)  Polar  bear  observation  reports. 
The  operator  must  report,  within  24 
hours,  all  ob.servations  of  polar  bears 
during  any  Indu.stry  operation. 
Information  within  the  observation 
report  will  include,  but  is  not  limited  to; 

(A)  Date,  time,  and  location  of 
observation; 

(B)  Number,  sex,  and  age  of  bears  (if 
determinable): 

(G)  Observer  name,  company  name, 
vessel  name,  LOA  number,  and  i;ontact 
information; 

(D)  Weather,  visibility,  and  ice 
conditions  at  the  time  of  observation; 

(E)  Estimated  clostwit  point  of 
ajjproach  for  bears  from  personnel  and/ 
or  vessel/facilities; 

-  (F)  Industry  activity  at  time  of 
sighting,  and  possible  attractants 
present: 

(C)  Behavior  of  animals  at  initial 
sighting  and  after  contact; 


(H)  Description  of  the  encounter; 

(I)  Duration  of  the  encounter;  and 
0)  Actions  taken. 

(iv)  Notification  of  incident  report. 
Reports  should  include  all  information 
specified  under  the  species  obsfjrvation 
report,  as  well  as  a  full  written 
de.scription  of  the  encounter  and  actions 
taken  hy  the  operator.  The  operator 
mu.st  report  to  the  Service  within  24 
hours; 

(A)  Any  incidental  lethal  take  or 
injury  of  a  polar  bear  or  walrus;  and 

(B)  Ob.servations  of  walruses  or  polar 
bears  within  prescribed  mitigation 
monitoring  zones. 

(2)  After-action  monitoring  reports. 

The  results  of  monitoring  efforts 
identified  in  the  marine  mammal 
monitoring  and  mitigation  plan  mu.st  be 
su))mitted  to  the  Service  for  review 
within  90  days  of  completing  tlie  year's 
activities.  Results  must  include,  but  are 
not  limited  to.  the  following 
information: 

(i)  A  summary  of  monitoring  effort 
including:  Total  hours,  total  distances, 
and  distribution  through  study  period  of 
each  vessel  and  aircraft; 

(ii)  Analysis  of  factors  affecting  the 
visibility  and  detectability  of  walru.ses  . 
and  polar  bears  bv  specified  monitoring; 

(iii)  Analysis  of  the  distribution, 
abundance,  and  behavior  of  walrus  and 
polar  bear  sightings  in  relation  to  date, 
location,  ice  conditions,  and  operational 
state; 

(iv)  Estimates  of  take  based  on  the 
number  of  animals  encountered/ 
kilometer  of  vessel  and  aircraft 
operations  by  behavioral  response  (no 
response,  moved  away,  dove,  etc.),  and 
animals  encountered  per  day  by 
behavioral  response  for  stationary 
drilling  operations;  and 

(v)  Raw  data  in  electronic  format  (i.e.. 
Excel  spreadsheet)  as  specified  by  the 
Service  in  consultation  with  Industry 
representatives. 

§  1 8.1 1 9  What  are  the  information 
collection  requirements? 

(a)  The  Office  of  Management  and 
Budget  has  approved  the  collection  of 
information  contained  in  this  subpart 
and  assigned  control  number  11)18- 
0070.  You  miKst  respond  to  this 
information  collection  request  to  obtain 
a  benefit  pursuant  to  .section  101(a)(.‘))  of 
the  Marine  Mammal  Protection  Act.  We 
will  use  the  information  to: 

(1)  Evaluate  the  application  and 
determine  whether  or  not  to  issue 
specific  Letters  of  Authorization. 

(2)  Monitor  impacts  of  activities 
conducted  under  the  Letters  of 
Authorization. 

(b)  You  should  direct  comments 
regarding  the  burden  estimate  or  any 
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other  aspect  of  this  requirement  to  the  2042-PDM,  1849  C  Street  NW., 
Information  Collection  Clearance  Washington,  DC  20240. 

Officer,  U.S.  Fish  and  Wildlife  Service, 

Department  of  the  Interior,  Mail  Stop 


Dated:  December  11, 2012. 

Michael  |.  Bean, 

Acting  Principal  Deputy  Assistant  Secretary' 
for  Fish  and  Wildlife  and  Parks. 

(FR  Doc.  2012-:U347  Filed  1-8-13;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  611 
[Docket  No.  FT A-201 0-0009] 

RIN  2132-AB02 

Major  Capital  Investment  Projects 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  .sots  a  new 
regulatory  framework  for  FTA’s 
evaluation  and  rating  of  major  transit 
capital  investments  seeking  funding 
under  the  discretionary  “New  Starts” 
and  “Small  Starts”  programs.  This  final 
rule  is  being  published  concurrently 
with  a  Notice  of  Availability  of  revised 
proposed  policy  guidance  that  provides 
additional  detail  on  the  new  measun!s 
and  proj)Osed  methods  for  calculating 
the  projecit  justification  and  local 
financial  commitment  criteria  specified 
in  statute  and  this  final  rule.  FTA  seeks 
public  comment  on  the  revised 
proposed  policy  guidance  referenced  in 
th(!  Notice  of  Availability  publishful 
today.  Bec;ause  of  the  recent  (mactment 
of  the  Moving  Ahead  for  Progress  in  the 
21.st  Century  Act  (MAP-21),  subsequent 
interim  guidance  and  rulemaking  w'ill 
be  forthcoming  to  address  provisions 
not  covered  in  this  final  rule. 

DATES:  This  rule  will  become  effective 
on  April  9.  2t)13. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Day,  Office  of  Planning  and 
Environment,  (202)  30H-,'>159  or 
Elizabeth. Duy@dot. gov;  for  (luestions  of 
a  legal  nature,  Scott  Biehl,  Office  of 
{3iief  Counsel,  (202)  300-0820  or 
Scott.Bielil@ciot.gov.  FTA  is  located  at 
1200  New  Jersey  Avenpe  .SFv, 
Washington,  DC  20590.  Office  hours  are 
from  9:00  a.m.  to  5:30  p.m.,  EST, 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  final  rule  is  being  issued  to 
amend  the  n?gulation  (Part  011  of'I’itle 
49  of  the  C.'ode  of  Federal  Regulations) 
under  which  the  Federal  Transit 
Administration  (FTA)  evaluates  and 
rates  major  transit  capital  investments 
seeking  funding  under  the  discretionary 
“New  .Starts”  and  “.Small  .Starts” 
programs  authorized  by  Section  5309  of 
Title  49,  l)..S.  Code.  The  New  .Starts  and 
Small  Starts  programs  are  FTA’s 
primary  capital  funding  jrrograms  for 
new  or  extended  fixed  guideway  and 
corridor-based  bus  systems  across  the 


country,  including  rapid  rail,  light  rail, 
commuter  rail,  bus  rapid  transit,  and 
ferries.  This  final  rule  was  the  subject  of 
an  Advance  Notic:e  of  Proposed 
Rulemaking  (ANPRM)  pul)lished  on 
June  3.  2010  (75  FR  31383),  which 
posed  a  .series  of  questions  about  the 
current  regulation  and  thrcxiof  the 
criteria  u.sed  to  asse.ss  project 
justification,  in  particular.  Following 
the  ANPRM,  FTA  published  a  Notice  of 
Propo.sed  Rulemaking  (NPRM)  on 
January  25.  2012  (77  FR  3848),  that 
proposed  changes  to  the  regulatory  text. 
FTA  also  published  on  January  25. 

2012,  a  Proposed  New  Starts/.Small 
Starts  Policy  Guidance  that  provided 
additional  detail  on  the  propo.sed  new 
measures  and  methods  for  calculating 
the  project  justification  and  local 
financial  commitment  criteria  specified 
in  statute.  On  July  8,  2012,  President 
Obama  signed  into  law  the  Moving 
Ahead  for  Progre.ss  in  the  21st  (Century 
Act  (MAP-21),  which  made  changes  in 
F  TA's  New  .Starts  and  Small  Starts 
programs  under  .Section  5309  of  I'itle 
49.  United  .States  (’ode.  However, 
because  significant  portions  of  the 
project  evaluation  aiul  rating 
requirements  for  major  capital 
investments  were  not  changed  by  MAP- 
21 ,  FTA  is  proceeding  with  this  final 
rule  that  covers  the  features  of  the 
NPRM  that  are  consistent  with  the  new 
law. 

Accordingly,  this  final  rule  puts  into 
place  the  follow'ing  features: 

•  The  regulatory  structure  that  was 
propo.sed  in  the  NPRM 

•  The  New  and  .Small  .Starts 
evaluation  criteria  and  rating  process 
defined  in  MAP-21  (including  the  five 
of  the  six  evaluation  criteria  which  were 
not  changed  by  MAP-21):  and 

•  The  before  and  after  study 
requirements  for  New  Starts  projects. 

Subsequent  guidance  and  rulemaking 
will  cover  new  items  included  in  MAP- 
21  that  have  not  yet  been  the  subject  of 
a  rulemaking  process.  The.se  include 

•  'I'he  “conge.stion  relief  (ivaluation 
criterion: 

•  The  i;ore  capacity  evaluation  and 
rating  proce.ss; 

•  rhe  program  of  interrelated  projects 
evaluation  and  rating  process; 

•  The  pilot  program  for  expedited 
project  delivery; 

•  The  process  for  an  exj)edited 
tcichnical  capacity  review  for  project 
sponsors  that  have  recently  and 
successfully  completed  at  least  one  new 
fixed  guideway  or  core  capacity  project; 
and 

•  The  revised  New  .Starts  and  Small 
.Start  proce.s.ses  including  eliminating 
the  requirement  that  a  New'  Starts  or 
Small  Starts  project  be  the  result  of  an 


alternatives  analysis  and  in.stead  relying 
on  evaluations  performed  as  |)art  of  the 
Metropolitan  Transportation  Planning 
process  and  the  environmental  review' 
proce.ss  conducted  in  ac;cordant;e  w'ith 
the  National  Environmental  Policy  Act 
(NEPA);  and 

•  The  reduced  number  of  defined 
steps  in  the  process  when  FTA  must 
evaluate  and  rate  proposed  projects. 

MAP-21  created  a  step  in  the  jirocess 
called  “project  development”  during 
w'hich  a  local  project  sponsor  w'ill 
conclude  the  review  required  under 
NEPA,  select  a  locally  preferred 
alternative  (LPA),  adopt  that  LPA  into 
the  fiscally  con.strained  regional  long 
range  transportation  plan  and  develo[) 
sufficient  information  for  F"rA  to 
evaluate  and  rate  the  project.  Once 
“project  development”  is  complete,  if  • 
the  project  meets  the  criteria  for 
advancement,  the  project  will  begin  tin* 
“engineering”  pha.se.  Upon  compUition 
of  “engineering”  :r  project  will  be 
eligible  for  a  construction  funding 
commitment.  While  the  final  rule 
includes  the  names  of  the  steps  in  the 
New'  and  .Small  Starts  process  as  definetl 
in  MAP-21,  further  (httail  on  how  those 
steps  will  be  implemented  will  be  the 
subject  of  future  interim  policy 
guidance  and  rulemaking.  An  important 
aspei:l  of  this  subsequent  guidance  and 
rulemaking  will  be  better  defining  the 
relationship  of  these  c:hanges  in  the  New 
Starts  process  and  the  recjuirements  for 
concluding  the  NEPA  process  during 
project  development. 

MAP-21  amends  49  U..S.(1 
^  53()9(g)(5)  to  require  the  is.suaiu:e  of 
interim  policy  guidance  describing  how' 
FTA  will  implement  the  requirements  of 
MAP-21  on  an  interim  basis. 
Additionally,  Section  53()9(g)(t>),  as 
amended  by  MAP-21,  calls  for  a  new 
regulation.  Accordingly,  as  a  msxt  step 
in  implementing  MAP-21.  FT.A  w'ill 
issue  draft  interim  policy  guidance  for 
public  comment  covering  the  MAP-21 
changes  which  are  not  addre.ssed  in  this 
final  rule.  FTA’s  new'  rulemaking  on 
these  subjects  will  follow. 

In  developing  this  final  rule,  FTA  has 
he«!n  guided  by  two  broad  goals, 
outlined  in  the  NPRM.  F’ir.st,  F’TA 
intends,  as  noted  in  the  NPRM,  to 
measure  a  wider  range  of  benefits  transit 
projec.ts  provide.  .Second,  F”rA  desires  to 
do  .so  while  establishing  measures  that 
support  streamlining  the  New'  Starts  and 
Small  .Starts  process.  In  balancing  these 
goals,  FTA  is  seeking  to  continue  a 
.system  in  w'hich  well-justified  projects 
are  funded.  At  the  same  time,  FTA  seeks 
to  ensure  that  it  does  not  perpetuate  a 
system  in  w'hich  the  measures  used  to 
determine  the  project  justification  or 
local  financial  commitment  are  so 
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complex  that  they  unnece.ssarily  burden 
proje.cts  sponsors  and  IH'A,  or  are 
difficult  to  understand. 

First,  to  streamline  the  process,  FPA 
has  adopted  measures  of  both  mobility 
benefits  and  cost-effectiveness  that  are 
simplified  yet  reliably  objective  metrics. 
.Second,  FTA  is  expanding  tbe  ability  of 
projects  to  pre-qualify  based  on  the 
characteristics  of  the  project  or  the 
corridor  in  which  it  is  located.  As  with 
the  current  “Very  .Small  Starts” 
category,  Fl'A  will  determine,  at  .some 
point  in  the  future,  what  characteristics 
w’ould  b»!  sufficient,  without  further 
analysis,  to  w’arrant  a  satisfactory  rating 
of  “medium”  on  one  or  more  of  the 
evaluation  criteria.  Third,  F'TA  is 
adopting  ways  the  data  submitted  by 
project  sponsors  and  the  evaluation 
methods  employed  by  FTA  covdd  be 
simplified.  Fourth,  FTA  is  greatly 
simplifying  the  process  for  developing  a 
point  of  compari.son  for  incremental 
measures  (i.e.,  measurcis  that  are  bas(id 
on  a  comparison  between  two  different 
scenarios,  such  as  a  comparison  of 
vehicle  miles  of  travel  (VM'f)  in  the 
corridor  without  the  project  and  VMT  in 
the  corridor  with  the  project).  Fifth, 

FTA  is  clarifying  the  local  financial 
commitment  criteria  to  address  more 
clearly  the  .strong  interaction  betw'een 
capital  and  operating  funding  plans.  To 
address  more  explicitly  the  broad  range 
of  benefits  thatjransit  projects  provide, 
FFA  has  adoptetl  several  ways  such 
benefits  will  be  incorporated  into  tbe 
evaluation  process.  FTA  is  including 
more  meaningful  measures  of  the 
environmental  benefits  and  additional 
measures  on  economic  development 
effects  of  projects,  as  well  as  providing 
for  equal  weights  for  all  of  the  project 
justification  criteria.  While  FFA  is 
streamlining  the  N(!w  .Starts  and  .Small 
.Starts  proces.ses,  nothing  in  this  rule  is 
intended  to  subvert  or  diminish  the 
quality  and  rigor  of  the  existing  NKPA 
process. 

II.  What  This  Final  Rule  Contains 

FTA  also  is  publishing  a  notice  in  the 
Federal  Register  today  that  announces 
the  availability  of  revised  proposcid 
policy  guidance  related  to  tbe 
provisions  in  this  final  rule  for  public 
review  and  comment.  The  regulation 
acts  as  a  framework  for  the  project 
evaluation  process,  and  the  policy 
guidance  provides  non-binding 
interpretations  for  implementing  the 
regulations.  Under  both  prior  law  and 
MAP-21,  FFA  is  required  to  issue  such 
policy  guidance  for  |)uhlic  comment  at 
j(!ast  every  two  ycnirs  and  whenever 
major  changes  in  policy  are  {)roposed. 
FFA  believes  that  this  approach  allows 
FTA  to  make  im|)rovements  in  the 


mea.sures  u.sed  for  the  criteria  as  new 
techniques  become  available.  FTA 
published  proposed  policy  guidance 
along  w'ith  the  NPRM,  and  as  promised 
in  the  NPRM,  has  revised  that  proposed 
policy  guidance  in  response  to 
comments  received.  In  the  revised 
proposed  policy  guidance  made 
available  today,  FTA  is  providing  mon; 
specificity  on  the  measures  and 
analytical  techniques  needed  to 
calculate  those  measures.  FTA 
encourages  comment  on  the  revised 
proposed  policy  guidance.  Prior  to  the 
effective  date  of  lids  final  rule,  FTA  will 
publish  final  policy  guidance  on  these 
issues.  As  noted  above,  at  a  later  date, 
FTA  will  publish  interim  policy 
giddance  on  the  items  in  MAP-21  under 
the  major  capital  investment  program 
that  are  not  addressed  in  this 
ridemaking. 

The  Fxecutive  Summary  that  follows 
de.scribes  the  purpose  of  this  rule, 
discu.sses  its  major  provisions,  and 
summarizes  its  benefits  and  costs.  3’he 
section  that  follows  the  Executive 
Summary  includes  a  detailed  summary 
of  the  comments  received  on  the  NPRM 
and  FTA’s  responses  to  those 
comments.  ITA  received  approximately 
1,000  individual  comments  from  over 
lO.'t  respondents  to  the  NPRM.  FTA 
chose  to  categorize  the  comments  by 
topical  area,  group  them,  and 
summarize  them  to  a.ssure  all  relevant 
t;omments  rei^eived  consideration  in  the 
development  of  this  final  rule  and 
accompanying  revised  proposed  policy 
guidance.  The  responses  to  comments 
help  elucidate  the  provisions  adopted 
by  this  final  rule  and  provide  additional 
context  to  the  proposals  in  the 
accompanying  revi.sed  proposed  policy 
guidance.  'Fhe  provisions  adopted  by 
this  final  rule  are  more  specifically 
detailed  in  the  “Section-by-.Seidion" 
analysis  that  directly  follows  the 
comment  summaries  and  responses. 

The  Section-by-.Section  analysis  is 
intended  to  do  two  things:  (1)  Explain 
the  changes  to  the  nigiilatory  text  found 
at  the  end  of  this  final  rule;  and  (2) 
explain  what  is  in  the  related  revised 
proposed  policy  guidance  being 
published  for  comment  today.  F  FA 
must  strictly  comply  with  the 
authorization  statute,  49  IJ..S.C.  5309,  in 
setting  the  regulatory  process  the  agency 
will  use  to  evaluate,  rate,  and  approve 
funding  for  New  Starts  and  Small  Starts 
projects,  and  the  criteria  the  agency  will 
use  to  evaluate  those  projects.  FTA  is 
taking  the  occasion  of  this  rulemaking, 
however,  to  introduce  a  number  of 
administrative  .steps  consistent  with 
MAI’-21,  that  will  help  to  streamline 
the  New  .Starts  and  .Small  Starts  process. 


Following  the  Section-by-Section 
analysis  is  the  "Regulatory  Evaluation” 
section  of  this  final  rule,  which  includes 
descriptions  of  the  requirements  that 
apply  to  the  rulemaking  process  and 
information  on  how  this  rulemaking 
effort  complies  with  those  requirements. 

The  final  rule  concludes  with  the 
actual  regulatory  text  FTA  is  adopting 
for  its  New  .Starts  and  .Small  Starts 
programs.  This  is  the  language  that  will 
govern  the  way  New  Starts  and  .Small 
.Starts  projects  are  evaluated,  rated,  and 
funded.  The  language  is  binding,  which 
means  that  FTA’s  future  policy 
guidance  documents  must  be  consistent 
with  the  regulatory  text.  As  noted 
earlier,  while  the  regulatory  text  being 
adopted  today  includes  the  revised 
regulatory  .structure  propo.sed  in  the 
NPRM  and  additional  features 
consistent  with  the  changes  to  the 
program  made  by  MAP-21,  further 
rulemaking  will  be  needed  to  address 
the  aspects  of  the  major  capital 
investment  program  in  MAP-21  that 
were  not  included  in  the  NPRM.  Such 
changes  require  further  public  comment 
before  being  made  final  and  thus  will  be 
the  subject  of  a  subsequent  interim 
policy  guidance  and  rulemaking. 

III.  F^xecutive  Summary 

A.  Purposa  of  Huh; 

.  The  New  Starts  and  .Small  .Starts 
programs,  established  in  .Section  5309  of 
Title  49,  U..S.  Code,  as  amended  by 
MAP-21,  are  FTA’s  primary  capital 
funding  programs  for  new  or  extended 
transit  .systems  across  the  country, 
including  rapid  rail,  light  rail, 
commuter  rail,  bus  rapid  transit,  and 
ferries.  Under  tins  discretionary 
program,  propo.sed  New  and  .Small 
.Starts  projects  are  evaluated  and  rated 
as  they  .seek  FTA  approval  for  a  F’ederal 
funding  commitment  to  finance  project 
construction.  Overall  ratings  for 
proposed  New  Starts  and  Small  .Starts 
})rojects  are  ha.sed  on  summary  ratings 
for  two  categories  of  criteria:  project 
justification  and  local  financial 
commitment.  Within  these  two 
categories,  projects  are  evaluated  and 
rated  against  .several  criteria  specified  in 
law.  A  summary  of  the  current  New 
.Starts  and  .Small  Starts  evaluation  and 
rating  process  can  be  found  at  http:// 
w'ww.fta.dot.gov/documcnts/FYlS 
Evaluation  Process. pdf. 

It  is  important  to  distinguish  the 
purjiose  of  this  rule  from  other 
requirements  which  must  be  met  as  a 
prerequisite  for  funding  of  Major  ('.apital 
Inve.stments.  This  rule  covers  the 
process  by  which  F’'FA  rates  and 
evaluates  candidates  for  grants  under 
the  Major  Uapital  Inve.stments  program. 
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Thus,  it  focuses  on  the  criteria  which 
FTA  will  use  for  this  purpose. 

("andidate  projects  must  still  meet  the 
other  recpiirements,  in  particular,  those 
laid  out  to  address  the  National 
Environmental  Eolicy  Act  (NEPA). 
Because  of  the  changes  made  by  MAP- 
21,  these  requirements  will  have  to  he 
met  first,  in  particular  for  New  Starts 
projects  to  advance  into  the  newly 
defined  ’‘engineering”  stage.  Only  once 
these  requirements  are  met  will  projects 
he  subject  to  evaluation  and  rating 
against  the  criteria  laid  out  in  this  final 
rule.  For  example,  through  the  NEPA 
process  (including  the  use  of  linking 
planning  and  NEPA  as  provided  for  in 
2.3  CF^R  450.318),  all  environmental 
impacts  will  be  evaluated,  reasonable 
alternatives  will  be  examined,  and 
measures  necessary  to  mitigate  any 
adverse  environmental  impacts  w'ill  be 
developed  and  included  in  the  scope  of 
the  project.  Only  once  these 
environmental  effects  are  analyzed 
through  the  NEPA  process,  will  the 
“environmental  benefits”  be  evaluated 
using  the  measures  established  under 
this  rule  and  the  New  Starts/Small 
.Starts  evaluation  will  focus  on  a  more 
limited  range  of  environmental  criteria 
then  the  NEPA  analysis. 

This  final  rule  is  issued  pursuant  to 
the  requirements  first  outlined  in 
SAFETEA-LIJ  and  continued  in  MAP- 
21  that  the  Secretary  promulgate 
regulations  to  implement  the  Small 
.Starts  program.  The  final  rule  and 
accompanying  revi.sed  proposed  policy 
guidance  change  FTA's  implementation 
of  the  major  capital  investment  program, 
primarily  by  giving  the  project 
justification  criteria  specified  in  law 
“comparable,  but  not  necessarily  equal 
weights”  as  required  by  .Sections  5309 
(g)(2)((B)(ii)  and  (h)(6),  improving  the 
measures  FTA  uses  for  each  of  the 
evaluation  criteria  specified  in  law,  and 
streamlining  and  simplifying  the  means 
by  which  j)roject  sponsors  develop  the 
data  needed  by  FTA. 

In  addition,  this  rule  implements  an 
initiative  in  the  Department  of 
Transportation’s  (DOT)  Plan  for 
Implementation  of  Executive  Order 
1356:i:  Retrospective  Review  and 
Analysis  of  Existing  Rules  [http:// 
regs.dot.gov/docs/RRR-Planfinal-8- 
20.pdj).  Executive  Order  13563  calls  on 
agencies  to  identify  rules  that  may  be 
“outmoded,  ineffective,  insufficient,  or 
excessively  burdensome,  and  to  modify, 
streamline,  expand,  or  repeal  them...” 
This  rule  streamlines  and  simplifies  the 
various  means  by  which  project 
spon.sors  may  obtain  the  information 
needed  by  FTA  for  its  evaluation  and 
rating  of  projects.  For  example,  FTA  is 
allowing  project  sponsors  to  use  a 


simplified  FTA-developed  national 
model,  once  available,  to  e.stimate 
ridership  rather  than  standard  local 
travel  forecasting  models:  to  use  a  series 
of  standard  factors  in  a  simple 
sprt?ad.sheet  to  calculate  vehicle  miles 
traveled  (VMT)  and  environmental 
benefits;  to  no  longer  require  the 
development  of  a  baseline  alternative 
for  calculation  of  incremental  measures; 
and  to  expand  the  u.se  of  warrants 
whereby  a  project  may  be  able  to 
automatically  qualify  for  a  rating  if  it 
meets  parameters  established  by  FTA. 

By  doing  so,  this  final  rule  achieves  two 
broad  goals — measuring  a  wider  range  of 
benefits  that  transit  projects  provide 
while  at  the  same  time  e.stablishing 
mea.sures  that  support  streamlining  of 
the  New  Starts  and  Small  Starts  process. 
In  balancing  these  goals,  FTA  is  seeking 
to  continue  a  system  in  which  well- 
justified  projects  are  funded.  At  the 
.same  time,  FTA  seeks  to  ensure  that  it 
(k)es  not  perpetuate  a  system  in  which 
the  measures  used  are  so  complex  that 
they  are  difficult  to  understand  or 
unnecessarily  burdensome  to  project 
sponsors. 

R.  Major  Provisions  in  This  Final  Rule 

This  section  describes  the  most 
significant  changes  being  adopted  in 
this  final  rule.  These  adopted  changes, 
.some  of  which  are  altered  in  this  final 
rule  from  the  proposals  made  in  the 
NPRM,  are  the  result  of  FTA’s  review  of 
the  comments  received  on  the  ANPRM 
and  NPRM  and  further  evaluation  of  its 
proposals  based  on  those  comments. 

1 .  Cost-effectiveness 

Cost-effectiveness  is  currently 
evaluated  and  rated  based  on  the 
incremental  annualized  capital  and 
operating  cost  of  the  project  divided  by 
the  incremental  hour  of  travel  time 
savings  (i.e.,  the  cost  of  the  project 
divided  by  how  much  time  it  would 
save  travelers).  Changes  in  cost  and 
travel  time  are  estimated  by  comparing 
forecast  data  for  the  proposed  project 
with  foreca.st  data  for  a  baseline 
alternative  (typically  a  lower-cost  hus 
alternative  referred  to  as  the 
Transportation  System  Management 
alternative).  FTA’s  thresholds  for 
assigning  ratings  from  "low”  to  “high” 
are  based  on  LI.S.  DOT  guidance  on  the 
value  of  time.  To  e.stahlish  these 
thresholds,  benefits  other  than  travel 
time  savings  are  not  estimated  directly, 
but  are  assumed  to  be  equal  to  the  value 
of  the  travel  time  .savings.  MAP-21 
defined  cost-effectiveness  as  "cost  per 
rider.” 

With  this  final  rule,  FTA  is  adopting 
the  significantly  streamlined  and 
simpler  approach  for  mea.suring  cost- 


effectiveness  as  proposed  in  the  NPRM 
and  consistent  with  the  change  in  law 
in  MAP-21.  The  measure  of  cost- 
effectiveness  for  New  Starts  project  will 
now  he  annualized  capital  cost  and 
operating  cost  per  trip  taken  on  the 
project,  with  some  allowances  for 
project  “enrichments”  to  be  excluded 
from  the  cost  side  of  the  equation.  For 
.Small  Starts  projects,  the  measure  of 
cost-effectiveness  will  be  annualized 
Federal  share  per  trip  taken  on  the 
project  in  accordance  with  the  MAP-21 
requirement  that  FTA  base  Small  Starts 
ratings  on  the  “evaluation  of  the 
benefits  of  the  project  as  compared  to 
the  Federal  assistance  to  be  provided.” 

FTA  will  allow  the  co.st  of 
“enrichments”  (referred  to  in  the  NPRM 
as  “betterments”)  to  be  excluded  from 
the  cost  side  of  the  cost-effectiveness 
t;alculation  for  New  Starts  projects. 
Enrichments  are  those  items  above  and 
beyond  the  items  needed  to  deliver  the 
mobility  benefits  of  the  project. 
Enrichments  may  include,  for  example, 
features  needed  to  obtain  FEED 
certification  for  the  transit  facilities, 
additional  features  to  provide  extra 
pedestrian  and  bicycle  access  to 
.surrounding  development,  aesthetically- 
oriented  design  features,  or  joint 
development  expenses.  This  will 
remove  a  disincentive  to  include  such 
features  in  the  design  of  projects.  FTA 
received  numerous  helpfyl  comments 
on  the  kinds  of  enrichments  that  should 
be  Excluded  from  the  calculation  and  as 
a  result  was  able  to  adopt  a  simple 
approach  to  identify  how  to  define  and 
assign  a  value  to  these  features. 

FTA  is  adopting  the  proposal  in  the 
NI’RM  to  develop  pre-qualification 
ajiproaches  that  would  allow  for  a 
project  to  automatically  receive  a 
satisfactory  rating  on  a  given  criterion 
based  on  its  characteristics  or  the 
characteristics  of  the  project  corridor.  In 
.Section  5309(g)(3),  the  use  of  such 
warrants  is  required  for  projects  where: 

(1)  The  Section  5309  share  either  does 
not  exceed  $100,000,000  or  is  50 
percent  or  less  of  the  project  co.st;  and 

(2)  the  applicant  seeks  the  use  of 
warrants  and  certifies  that  the  existing 
public  transportation  system  is  in  a  state 
of  good  repair.  The  text  of  the  final  nde 
will  allow  u.se  of  warrants  for  all 
projects,  but  the  final  warrants  to  be 
specified  in  subsequent  policy  guidance 
will  be  mindful  of  this  statutory 
structure.  The  approach  for  pre- 
qualification  would  be  developed  by 
analyzing  how  certain  projects  or 
corridor  characteristics  would 
contribute  to  producing  a  satisfactory' 
rating  on  the  criterion  in  question.  In 
this  way,  a  project  whose  characteristics 
meet  or  exceed  a  certain  threshold  value 
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could  be  automatically  rated  without 
further  project-specific,  analysis. 

Propo.sed  pre-cpialification  values 
(“warrants”)  would  be  proposed  in 
future  policy  guidance  with  a  period  for 
public  comment  before  being  made 
final.  The  revised  proposcul  policy 
guidance  published  along  with  this  final 
rule  does  not  propose  any  pre- 
qualification  values  at  this  time. 
However,  I'l’A  is  interested  in  receiving 
suggestions  about  spcicific  factors  and 
values  which  could  be  adctpted  as  pre¬ 
qualification  thresholds. 

2.  Environmental  Ftenefils 

To  (waluate  and  rate  environmental 
benefits,  hTA  currently  uses  the  EPA  air 
quality  designation  for  the  metropolitan 
area  in  which  a  proposed  projcjct  is 
located.  Thus,  ETA  assigns  projects 
locatcnl  in  nonattaimnent  areas  (ansas 
that  EPA  has  designated  as  having  poor 
air  quality)  with  a  “high”  rating;  all 
other  projects  rec;eive  a  “medium” 
rating. 

FTA  is  adopting  the  proposal  in  the 
NPRM  to  expand  the  measure  for 
environmental  benefits  to  include  direct 
and  indirect  benefits  to  the  natural  and 
human  environment.  The.se  benefits  will 
be?  based  on  estimated  changes  in 
highway  and  transit  VMT  resulting  from 
an  estimated  change  in  mode  from 
highway  to  transit  due  to  the 
implementation  of  tlie  prefect.  FTA  will 
cwaluate  changes  in  air  quality  based  on 
changes  in  total  emissions  of  EPA 
c:riteria  pollutants,  changes  in  encirgy 
use,  clianges  in  total  greenhouse  gas 
emissions,  and  safety  improvements 
based  on  reductions  in  the  amount  of 
accidents,  fatalities,  and  property 
damage.  Changes  in  public  health,  such 
as  benefits  associated  with  long-term 
activity  levels  that  would  result  from 
changes  in  development  patterns,  would 
be  includtid  once  better  methods  for 
calculating  this  information  are 
developed. 

.3.  Economic  Development 

(hirrently,  hTA  evaluates  and  rates 
thi5  economic  development  effects  of 
major  transit  investments  on  the  basis  of 
the  transit-supportive  plans  and  policies 
in  place  and  the  demonstrated 
performance  and  impact  of  those 
policies.  hTA  adopts  the  propo.sal  in  the 
NPRM  to  continue  to  use  this  measure 
and  to  add  a  consideration  of  whether 
policies  maintaining  or  increiasing 
affordable  housing  are  in  place.  The 
number  of  domestic  jobs  related  to 
design,  construction,  and  operation  of 
the  project  will  also  be  reported  but  not 
considered  in  the  rating,  as  proposed  in 
the  NPRM. 


FTA  is  also  adopting  the  proposal  in 
the  NPRM  to  allow  project  sponsors,  at 
their  option,  to  also  estimate  indirect 
changes  in  VMT  resulting  from  changes 
in  development  patterns  that  are 
anticipated  to  occur  with 
implementation  of  the  propo.sed  project. 
The  resulting  environmental  benefits 
from  tlu!se  changes  in  VMT  would  be 
(calculated,  monetized,  and  for  New 
Starts  projects  compared  to  the 
annualized  capital  and  operating  cost  of 
the  projcjct  and  for  Small  .Starts  projiucts 
compared  to  th(!  F’cuhiral  share.  The 
resulting  (’stimate  would  be  evaluatjcd 
under  the  (jconomic  devrdopment 
criterion,  loir  New  .Starts  projects,  tin; 
final  rule  inchuhis  a  provision  that 
would  subtract  the  costs  of 
“enrichments”  from  the  costs  used  in 
this  calculation,  just  as  in  the  UKtasures 
of  cost-effectiveness  and  environmental 
henefits.  It  is  anticipated  that  the  projcict 
sponsor  at  its  option  would  undertake 
an  analysis  of  the  economic  conditions 
in  the  projeuct  corridor,  the  mechanisms 
hy  which  the  project  would  improve 
tho.se  conditions,  the  availability  of  land 
in  station  art;as  for  development  and 
redevelopment,  and  a  pro  forma 
assessnumt  of  the  feasibility  of  specific 
developnumt  scenarios  to  calculate  the 
VMT  changes. 

4.  .Streamlining 

Aside  from  changes  that  will  imprcjve 
FTA’s  measures  for  evaluating  projects, 
FTA  is  adopting  the  chang(^s  propo.sed 
in  the  NPRM  that  are  intended  to 
streamline  the  process. 

F'irst,  FTA  will  allow  proj(;ct  sponsors 
to  forgo  a  detaihid  analysis  (jf  benefits 
that  are  unnecessary  to  justify  a  project. 
F’or  example,  if  a  project  rates 
“im^dium”  overall  based  on  benefit 
calculations  developed  using  existing 
conditions  in  the  project  corridor  today, 
the  proj(i(;t  sponsor  would  not  be 
r(;quired  to  do  the  analysis  necessary  to 
forecast  benefits  out  to  some  future  year 
(i.e.,  a  “horizon”  year).  In  response  to 
comments  received  on  the  NPRM,  if  a 
sponsor  chooses  to  prepare  future  y(!ar 
for(!ca.sts,  FTA  will  allow  the  project 
spon.sor  to  u.se  either  a  10-year  horizon, 
as  proposed  in  the  NPRM.  or  a  2()-year 
horizon  (which  is  consistent  with 
metropolitan  transportation  planning 
requirements).  Similarly,  FTA  is 
developing  methods  that  can  be  used  to 
estimate  benefits  using  simple 
approaches.  Only  when  a  project 
sponsor  bids  it  is  necessary  t(j  further 
identify  benefits  beyond  a  simplified 
method  would  more  elaborate  analysis 
be  undertaken,  and  only  at  the  project 
sponsor’s  option. 


C.  Benefits  and  Costs 

FTA  believes  that  the  benefits  of  this 
rule  will  far  exceed  its  co.sts.  FTA 
(jstimates  that  implementation  of  this 
final  rule  will  have  a  one-tin\e  cost  of 
S3()f),20n  due  to  the  need  for  proj(K;ts 
sponsors  and  contractors  to  become 
familiar  with  the  changes  made  hy  this 
final  ruhi  and  another  one-time  cost  of 
.$306, 200  for  the  develoj)ment  of  the 
additional  information  retpiired  hy  this 
rule. 

FTA  estimate's  an  annual  savings  of 
.$423,7.10  in  reduced  paperwork  burden 
arising  from  project  s])onsors  being 
given  the  option  of  replacing  the  costly 
and  time  consuming  application  of  local 
travel  demand  modeds  with  a  simpFified 
national  model,  the  elimination  of  tlu; 
rtKjuirement  that  project  sponsors 
d(!velop  and  analyze  a  baseline 
alternative,  and  the  expanded  use  of 
automatic,  pre-qualificatioh 
(“yy'arrants”)  for  certain  projects.  F'TA 
believes  that  this  is  a  conservative 
e.stimate.  FTA  believes  some  of  the 
streamlining  changias  made  in  this  final 
rule  could  rt^sult  in  much  larger  savings, 
including  .savings  that  may  result  from 
projects  being  able  to  be  constructed 
.sooner  b(!cause  of  the  reduced  time  it 
may  take  them  to  comply  with  Federal 
requirements. 

FTA  also  estimates  that  because  of  the 
changes  in  evaluation  criteria 
incorporated  in  this  final  rule, 
implementation  of  the  final  rule  may 
result  in  the  selection  for  a 
recommended  commitment  of  Major 
(’.apital  lnv(istnient  program  funding  of 
one  different  New  Starts  or  Small  Starts 
project  than  under  the  current  final  rule 
each  fiscal  year,  with  an  average  Major 
Capital  Investments  program 
contribution  of  .$250,000,000.  How(;ver, 
because  of  the  large  number  of  factors 
which  go  into  the  selection  of 
reicommended  projects  beyond  those 
being  revi.sed  by  this  final  rule  (such  as 
project  readiness),  there  is  a 
considerable  degree  of  uncertainty  to 
FTA’s  estimate  of  the  number  of 
different  projects  which  may  be 
r(?commended  as  a  result  of  the  changes 
made  hy  this  final  rule.  To  put  this 
figure  in  context,  the  Major  Capital 
Investments  program  provides  a  total  of 
ju.st  under  $2,000,000,000  per  yrrar  for 
Nfjw  .Starts  and  Small  Starts  projects. 

The  following  table  summarizes  the 
costs,  benefits,  and  changes  in  F’ederal 
transfers  (Major  Capital  Investments 
grants)  of  this  final  rule  over  a  ten  year 
period,  discounted  at  three  and  seven 
percent: 
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Total  Benefits  and  Costs  Summary  for  Major  Capital  Investments  Final  Rule  Over  Ten  Years,  2012$ 


Total  Monetized  Benefits  . 

Total  Cost  . 

Total  Net  Impact  (Benefit — Costs) 
Changes  in  Transfer  Payments  ... 


- 1 - 

I  3%  Discount  I  7%  Discount 

i  rate  !  rate 


$3.7  M  i  $3.2  M 
0.6  M  I  0.6  M 

3.1  M  i  2.6  M 

2.2  B  i  1.8  B 


IV.  Response  to  Comments 

The  following  is  a  summary  of  the 
comments  received  in  response  to  the 
proposals  in  the  NPRM,  FTA’s  response 
to  the  comments  received,  and  how  FTA 
has  responded  in  this  final  rule  to  the 
issues  raised.  FTA  received 
approximately  103  comment 
submissions  from  a  wide-range  of 
organizations  and  individuals  that 
provided  approximately  1,000 
individual  comments.  Comments  were 
received  from;  operators  of  public 
transportation;  State  departments  of 
transportation;  other  departments  of 
State  government;  metropolitan 
planning  organizations  (MFC))  and 
Higional  councils  of  governments;  local 
governments  or  entities;  trade 
organizations;  national  non-profit 
organizations;  lobbyists;  research 
institutions;  universities;  local  or 
regional  community  organizations; 
private  citizens;  and  businesses. 

Please  note  that  FTA  attempted  to 
respond  to  all  relevant  comments 
received  on  the  NPRM.  In  the  section 
below,  FTA  summarizes  and  responds 
to  a  variety  of  general  comments, 
comments  on  the  project  justification 
criteria,  comments  on  the  local  financial 
commitment  criteria,  comments  on  the 
process  for  developing  New  Starts  and 
Small  Starts  projects,  and  comments  on 
eligibility  for  funding  under  these 
programs. 

A.  General  Comments 
1.  General  Support  or  Opposition 

Comment:  PTA  received  a  total  of  53 
comments  providing  either  general 
support  or  opposition  to  the  NPRM.  Of 
these  comments,  51  expressed  strong 
support  for  the  proposed  rule,  citing  the 
streamlined  analytical  approaches,  use 
of  a  multiple  measure  approach, 
elimination  of  the  baseline  alternative  as 
the  point  of  comparison,  use  of  a 
simplified  measure  for  cost- 
effectiveness,  improvements  in  the 
measures  of  environmental  benefits, 
enhanced  consideration  of  affordable 
housing,  consideration  of  the  mobility 
of  transportation  disadvantaged  persons, 
the  proposed  approach  for  economic 
development,  and  the  ability  for  projects 
to  pre-qualify  under  certain  conditions. 


Two  comments  were  generally 
opposed  to  the  propo.sals  in  the  NPRM. 
One  of  these  comments  objected  to 
assessing  projects  on  other  than 
mobility  impacts,  and  the  other 
comment  suggested  u.se  of  a  qualitative 
“make  the  case”  approach  focused 
primarily  on  how  a  project  supports 
local  goals  and  objectives. 

Response:  FTA  appreciates  the  strong 
support  for  the  ideas  in  the  NPRM  and 
thus  is  adopting  much  of  what  was 
proposed.  FTA  believes  there  are 
multiple  reasons  to  make  public 
transportation  investments,  and  that 
they  should  be  taken  into  account  when 
evaluating  and  rating  projects,  not  just 
the  mobility  benefits  jnovided  by  the 
project.  The  statute  requires  FTA  to 
evaluate  six  project  justification  criteria 
and  to  weight  them  comparably,  but  not 
necessarily  (jqually.  As  this  is  a 
discretionary  program  in  which  projects 
across  the  United  States  compete  with 
one  another  for  a  limited  amount  of 
federal  financial  assistance,  FTA  mu.st 
explicitly  consider  more  than  just  local 
goals  and  must  be  able  to  address 
project  merit  based  on  how’  well  projects 
do  again.st  quantitative  criteria. 

2.  Horizon  Year 

Comment:  FTA  received  41  comments 
on  the  horizon  year  to  be  used  when  a 
project  sponsor  chooses  to  prepare  an 
optional  future  year  forecast.  In  the 
NPRM,  FTA  proposed  that  a  project 
sponsor  would  be  required  to  provide 
forecasts  of  ridership  on  the  proposed 
project  using  current  year  inputs.  If  the 
project  sponsor  was  comfortable  with 
how'  the  project  rated  under  the 
evaluation  criteria  based  on  the  current 
year  data,  no  further  analysis  would  be 
required.  FTA  proposed  that,  at  a 
project  sponsor’s  option,  it  could  choo.se 
to  make  a  future  year  forecast,  but  that 
it  would  be  based  on  a  10  year  time 
horizon.  Although  many  comments 
supported  the  concept  of  having  a  future 
year  forecast  be  optional,  only  one 
agreed  entirely  with  FTA’s  proposal  to 
use  a  horizon  year  10  years  in  the 
future.  Another  agreed  with  the  10-year 
time  horizon,  but  suggested  that  funding 
be  provided  to  project  sponsors  to  do 
the  analysis  because  it  is  not  consistent 
with  the  normal  time  frame  used  in  long 


range  planning.  Tw'o  comments  asked 
for  further  clarification  on  the  issue,  and 
the  remaining  comments  suggested  that 
FTA  retain  its  current  practice  of  using 
a  20-year  time  horizon.  These  comments 
suggested  that  continuing  to  use  a  20- 
year  time  horizon  would  be  consistent 
with  the  requirements  of  the 
metropolitan  planning  process,  which 
requires  a  20-year  fiscally  constrained 
long-range  transportation  plan,  and  with 
the  NFPA  process,  (k)mments  suggested 
that  it  would  be  burdensome  to  have  to 
do  a  10-year  forecast  given  that  most 
MPtJ’s  forecast  demographic  data  and 
develop  transportation  networks  for  a 
20-year  time  horizon. 

Response:  FTA  is  not  requiring 
project  sponsors  to  prepare  future  year 
forecasts  hut  is  rather  making  them 
optional.  FTA  agrees  that  there  is  merit 
to  using  a  20-year  time  horizon  for 
consistency  with  long-range  planning 
requirements  in  the  metropolitan 
transportation  planning  process. 
Nonetheless,  FTA  believes  there  is  also 
merit  in  using  a  10-year  time  horizon 
given  that  it  allows  for  use  of  a 
simplified  model  to  estimate  trips  on 
the  project  and  a  simpler  point  of 
comparison  for  estimating  incremental 
measures.  Additionally,  FTA  notes  there 
is  less  uncertainty  in  10-year  forecasts 
than  in  20-year  forecasts  and  that  10- 
year  foret:ast.s  are  used  for  conformity 
purposes  in  non-attainment  areas. 
Accordingly,  FTA  is  adopting  an 
approach  that  will  require  all  project 
sponsors  to  prepare  a  current  year 
forecast,  and  will  make  preparation  of 
future  year  forecasts  optional.  FTA 
believes  that  current  year  data  is  a  good 
basis  for  the  evaluation  of  project  merits 
in  the  opening  year.  Project  spon.sors 
may  choose  to  prepare  future  year 
forecasts  using  either  a  10-year  or  a  20- 
year  time  horizon.  FTA  cannot  provide 
additional  funding  for  sponsors  that 
choose  the  10-year  time  horizon  to  do 
additional  analysis  that  would  be 
needed.  Al.so,  FTA  notes  that  project 
reviews  pursuant  to  NEPA  do  not 
necessarily  require  any  particular  time 
horizon,  but  rather  must  be  structured  to 
evaluate  impacts  that  are  reasonably 
foreseeable. 
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3.  Basis  for  Comparison 

Comment:  FFA  received  a  total  of  32 
comments  on  the  point  of  comparison  to 
be  used  in  calculating  incremental 
measures.  (If  these  comments,  29 
supported  FI'A's  proposal  to  use  a  no¬ 
build  alternative  while  three  supported 
continued  use  of  the  “baseline 
alternative”  required  under  the  current 
regulation  (defined  as  the  best  that  can 
be  done  in  the  absence  of  a  major 
investment,  typically  the 
“Transportation  System  Management 
(TSM)  alternative”.  Tho.se  supporting 
use  of  the  no-build  alternative  cited  the 
burden  involved  in  developing  a 
ba.seline  alternative  and  the  fact  that  it 
is  often  an  artificial  alternative  not 
under  at:tive  consideration  locally  for 
implementation.  Tho.se  in  support  of 
continued  use  of  the  baseline  or  TSM 
alternative  as  the  point  of  compfuison 
noted  the  importance  of  isolating  the 
effects  of  the  propo.sed  investment  and 
the  need  for  a  level  playing  field 
between  differing  systems. 

rtesponse:  I’TA  agrees  that  although 
there  is  some  tet;hnical  merit  in  the  use 
of  the  baseline  or  TSM  alternative  for 
i.solating  the  effect  of  the  major 
investment  versus  less  costly 
investments,  the  burden  of  developing 
the  baseline  alternative  is  significant  as 
it  requires  an  iterative  process.  FTA  has 
found  that  it  can  take  as  much  as  a  year 
to  develop  an  adequate  baseline 
alternative  due  to  tlu;  difficulty  in  FTA 
and  the  project  sponsor  reaching 
agreement  on  what  t;onstitutes  “the  best 
that  can  be  done  without  a  major 
investment”  since  that  is  often  a  matter 
of  judgment.  FTA  believes  that 
consideration  of  low'er  cost  alternativ(;s 
should  remain  an  integral  part  of  the 
ongoing  metropolitan  planning  and 
NEPA  processes  that  oc;cur  prior  to  and 
during  the  project  development  phase. 
Once  a  locally  preferred  alternative  has 
been  chosen  through  completion  of  the 
metropolitan  planning  and  NEPA 
proctesses,  E'EA  does  not  believe  it  is 
neces.sary  to  continue  examining  other 
alternatives,  including  a  ba.seline  or 
TSM,  after  entering  the  engineering 
phase  of  the  New  Starts  and  .Small  Starts 
program.  In  addition,  MAP-21 
explicitly  calls  for  u.se  of  the  “no¬ 
action”  alternative  as  the  point  of 
compari.son  for  Small  Starts  projects. 
Accordingly,  FTA  is  adopting  use  of  a 
no-build  alternative  as  the  point  of 
f:omparison  for  incremental  measures. 

Comment:  (If  the  29  comments 
supporting  use  of  a  no-build  alternative, 
12  commented  further  that  it  should  be 
defined  ba.sed  on  various  products  of 
the  metropolitan  planning  process 
appropriate  to  the  horizon  year  selected. 


Mo.st  supported  a  no-build  alternative 
that  includes  projects  in  the  . 
Transportation  Improvement  Program 
(TIP),  while  others  supported  a  no-build 
alternative  that  includes  projects  in  the 
fiscally  constrained  long-range 
transportation  plan. 

Response:  As  noted  above,  F'TA  will 
require  all  project  sponsors  to  prepare  a 
current  year  forecast  in  which  case  tin; 
no-build  alternative  is  simply  the 
existing  transportation  system.  FTA  will 
allow  project  sponsors  to  choose  either 
a  lO-year  or  a  20-year  time  horizon  if 
they  wish  to  prepare  a  future  year 
forecast  that  de.scribes  the  environment 
to  be  affected  by  the  proposed  project. 
When  a  spon.sor  chooses  to  prepare  a 
future  year  forecast  based  on  a  10-year 
horizon,  FTA  is  adopting  its  proposal  to 
define  the  no-build  alternative  as  the 
current  transportation  system  plus 
projects  included  in  the  TIP  in  place  at 
the  time  the  sponsor  seeks  entry  into  the 
“engineering”  phase.  If  forecasts  are 
updated  later,  as  required  when  there  is 
a  significant  change  in  the  project,  the 
point  of  comparison  w'ould  include 
projects  in  the  TIP  at  that  time.  When 
a  sponsor  chooses  to  prepare  a  future 
year  forecast  based  on  a  20-year  horizon, 
FTA  is  adopting  a  definition  of  the  no¬ 
build  alternative  that  includes  all 
projects  included  in  the  fiscally 
constrained  long-range  transportation 
plan.  Thus,  sponsors  choosing  to 
prepare  a  forecast  using  a  20-year 
horizon  should  do  so  recognizing  that 
development  of  the  point  of  compari.son 
(the  no-build  alternative)  w'ill  require 
adtlitional  work  beyond  that  required  if 
they  choose  to  prepare  only  a  current 
year  forecast  or  a  lO-year  forecast. 

Regarrlless  of  whicJi  horizon  years  are 
usfid  for  purposes  of  the  evaluation 
process  under  New  .Starts  and  Small 
Starts,  FTA  still  expects  that  during  the 
NEPA  process,  project  sponsors  will 
evaluate  all  reasonably  foreseeable 
impacts  of  the  proposed  project  and 
nxi.sonable  alternatives  to  the  project  as 
appropriate.  As  has  always  been  the 
case,  the  horizon  involved  in  evaluating 
tho.se  impacts  could  potentially  vary 
depending  on  the  type  of  impact  and 
how  reasonably  foreseeable  a  particular 
impact  type  is  determined  to  be. 

Comment:  F'l'A  received  two 
comments  on  how  to  weight  the  current 
and  horizon  year  forecasts  if  a  project 
sponsor  chooses  to, do  a  horizon  year 
forecast.  FTA  proposed  that  the  current 
and  future  forecasts  be  weighted 
equally.  One  comment  suggested  that 
the  current  year  foreca.st  receive  a  higher 
weight  (7.'i  percent),  citing  the  greater 
reliability  of  estimates  ba.sed  on  known 
current  year  inputs  of  population  and 
employment.  I'he  other  comment 


suggested  that  the  horizon  year  receive 
a  higher  weight  (80  percent),  noting  that 
these  are  long  term  investments  that 
should  address  future  growth  in 
population  and  employment. 

Response:  FTA  believes  that 
w'eighting  estimates  based  on  current 
year  data  and  future  year  data  ejqually  is 
a  reasonable  trade-off  between  the 
increased  reliability  of  current  year 
estimates  and  the  fact  that  major  capital 
investment  projects  covered  by  this  rule 
are  long-lived  investments  with  benefits 
that  extend  w'ell  out  into  the  future. 

Under  the  current  regulation,  FTA 
evaluates  only  a  20-year  time  horizon, 
favoring  investments  w'hose  benefits 
accrue  in  the  longer  term  and  giving  no 
additional  credit  to  projects  that  will 
accrue  substantial  benefits  immediately 
after  implementation.  While  many 
projects  may  need  to  use  future  year 
forecasts  in  order  to  be  fully  justified, 

FTA  believes  that  because  of  the  large 
demand  fi)r  funds  from  this  program, 
giving  additional  credit  to  projects 
who.se  benefits  occur  sooner  is 
reasonable.  FTA  believes  equally 
weighting  estimates  based  on  current 
year  data  with  those  based  on  horizon 
y(;ar  data  to  develop  a  rating  should 
appropriately  balance  the  increa.sed 
reliability  that  comes  with  using  current 
year  data  and  at  the  same  time  give 
adequate  consideration  to  projects  in 
fast  growing  areas  and  the  long  term 
benefits  of  the  project. 

4.  Weighting  of  Project  )ustifie'ation 
Criteria 

(jomment:  FTA  received  a  total  of  22 
comments  on  the  use  of  a  multiple 
measure  approach.  All  of  these 
comments  supported  use  of  a  multiple 
measure  approach.  A  total  of  eight 
comments  supported  FTA’s  proposal  to 
weight  each  project  justification 
criterion  etpially.  Three  comments 
suggested  weighting  cost-effectiveness 
more  heavily,  assigning  it  as  much  as 
forty  percent  of  the  tx)tal  weight.  Two 
comments  suggested  allowing  project 
sponsors  to  set  their  own  weights. 

Response:  FTA  is  adopting  its 
proposal  to  weight  each  of  the  project 
justification  criteria  equally.  The  statute 
requires  “comparable,  but  not 
necessarily  equal”  weights.  FTA 
believes  each  of  the  project  justification 
criteria  provides  important  information 
about  project  merit  and,  thus,  feels  that 
equal  weights  are  appropriate.  Although 
cost-effei;tiveness  is  important,  it 
remains  only  one  legislatively  mandated 
c:riterion  among  several.  Thus  to  give  it 
a  higher  weight  would  undervalue  .some 
of  the  other  significant  benefits.  Fl’A 
does  not  believe  a  weight  of  40  pen:ent 
would  be  consistent  with  the 
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niquiroment  in  the  law  that  the  w'eights 
of  the  project  justification  criteria  be 
“comparable.”  Given  that  this  is  a 
competitive,  national  discretionary 
grant  program,  FI'A  believes  that 
c:onsistent  weights  must  be  applied  to 
all  projects  to  assure  fair  evaluations. 

.'i.  Pre-Qualification  and  Establishing 
Breakpoints 

(jomnwnt:  h'l'A  received  a  total  of  2.5 
comments  about  its  proposal  to  allow 
jjrojects  to  {)re-qualify  based  on 
characteristics  of  the  project  or  the 
corridor  in  which  it  is  located  (also 
called  “warrants”).  Of  these  comments, 

17  expressed  general  support  for  the 
concept.  Many  of  these  comments 
indicated  that  warrants  could  be  applied 
to  several  of  the  criteria,  not  just  to  cost- 
effec:tivenes.s.  The  remaining  eight 
lomments  provided  gejieral  sup])ort,  but 
exprt'ssed  some  concerns.  Several  of 
the.se  ex|)ressed  tlu;  concern  that 
warrants  not  be  develo()ed  in  such  a 
way  as  to  bc^  biased  in  favor  of  a  specific 
mod(!.  'rh(!S(!  comimmts  noted  that 
F  r.'\'s  existing  Verv  .Small  .Starts 
warrants  appear  to  stronglv  favor  bus 
raj)id  transit.  Others  indicated  that  FTA 
munis  to  juslifv  tht;  warrants  that  it 
promulgates  by  (hfscribing  exactly  how 
a  project  with  the  F'rA-specifi(Ml 
characteristics  would  rate  against  the 
various  criteria.  S(iveral  suggestions 
were  provided  on  specific  warrants. 

Response:  FTA  appreciates  the 
support  for  the  j)re-qualification  or 
“warrants”  concept  ami  is  adopting  it  in 
the  final  rule.  FTA  notes  that  MAP-21 
exj)licitlv  c:alls  for  the  use  of  warrants 
for  projects  requesting  .SlOO  million  or 
hi.s.s  in  New  .Starts  funds  or  requesting 
a  Federal  share  of  50  percent  or  less. 

FTA  agrecis  that  warrants  should  be 
mode-neutral  and  will  work  to  assun; 
that  when  FTA  [)ropo.s(;s  them  in  futur(^ 
policy  guidance.  FTA  will  provide  the 
justification  as  each  warrant  is 
proposed.  FTA  will  not  be  publishing 
warrants  in  the  revised  projjosed  policy 
guidance  being  published  along  with 
this  final  rule,  but  {)lan.s  to  do  so  in  the 
near  future  once  the  criteria  are 
established  and  additional  data  arc; 
gathered.  Even  though  the  changes 
made  by  MAP-21  focus  warrants  only 
on  a  certain  set  of  projects.  FTA  believes 
it  is  appropriate  to  consider  using 
w'arrants  for  as  many  kinds  of  proj(;cts 
as  possible,  in  order  to  allow  for 
additional  streamlining  of  the  proc;ess. 
Nonetheless,  FTA  will  be  mindful  of  the 
strictures  placed  on  warrants  by  MAP- 
21  when  it  proposes  warrants  in  the 
future. 

Comment:  FTA  received  15  comments 
on  how  breakpoints  should  be 
established  for  the  various  quantitative 


criteria.  Two  of  these  comments 
suggested  Jising  different  breakpoints  for 
different  modes.  One  comment  provided 
a  suggestion  that  .several  Transit 
Cooperative  Research  Program  (TCRP) 
projects  could  provide  input  on  how 
i)reakpoints  should  be  e.stablished.  A 
total  of  12  comments  were  received  on 
FTA’s  proposal  that  breakpoints  should 
be  establish»;d  to  recognize  that  a  small 
amount  of  positive  benefits  is  not  bad, 
just  small.  Of  these  comments,  eight 
opposed  PTA’s  proposal  to  give  a 
medium  rating  to  projects  that  had  small 
but  positive  benefits,  citing  the  need  to 
be  able  to  more  fully  distinguish 
between  projects.  Four  comments 
supported  FTA’s  proposal. 

Response:  FTA  appreciattis  the 
suggestions  on  how  to  establish 
breakpoints.  FTA  believes  the 
breakpoints  should  he  mode-neutral,  as 
])rojects  of  various  modes  are  competing 
for  a  single  source  of  funds.  Further,  the 
intrinsic  value  of  a  particular  hemdit  is 
not  based  on  the  mode  of  the  project 
briing  consideretl.  l‘’  rA  agrtais  that 
assigning  proj(!cts  with  small  but 
positive  Nmefits  a  medium  rating  will 
create  a  |)roblem  of  not  biiing  able  to 
ad«!(}uat(*lv  rlifferentiate  between 
projects.  Thus,  FTA  is  not  adopting  its 
proposal  in  this  ao'a.  Instead,  FTA  will 
develop  break})oints  that  use  all  five 
rating  levels.  FTA  is  publishing 
proposed  breakpoints  for  the  criteria  in 
the  revisyd  propo.sed  policy  guidance 
accompanying  this  final  rule  and 
nxpiests  comments  on  those 
breakpoints. 

(>.  Use  of  .Standard  Factors  To  Calculate 
Benefits 

(Jomment:  FTA  njceived  a  total  of 
nine  comments  regarding  the  u.se  of 
standaril  factors  to  calculate  the  value  of 
the  various  evaluation  criteria.  Although 
four  of  the  comments  provided  general 
support  for  the  concept,  citing  the 
reduced  burden  on  project  sponsors, 
concern  was  expressed  about  the  need 
to  allow  for  some  variation  based  on 
local  conditions.  Two  comments 
suggested  that  establishment  of  the 
factors  should  await  completion  of 
ongoing  TCRP  projects.  Three  comments 
opposed  the  propo.sal,  citing  the  wide 
variety  in  local  conditions. 

Response:  FTA  believes  that  use  of 
stauflard  factors  t;an  significantly 
streamline  the  process,  but  understands 
the  need  for  fiexibility.  FTA  is 
publishing  the  propo.sed  standard 
factors  in  the  revised  proposed  policy 
guidance  accompanying  this  final  ride 
and  is  seeking  comments.  FTA  notes 
that  certain  factors,  such  as  the  value  of 
time  or  of  a  statistical  life,  are 
establi.shed  in  policy  that  applies 


throughout  the  programs  administered 
by  the  IJ.S.  Department  of 
Transportation  (DOT).  In  these  cases. 

FTA  will  use  tho.se  .set  values. 

7.  Program  Administration 

Comment:  FTA  received  eight 
comments  suggesting  the  importance  of 
cooperation  with  other  F’edcral  agencies 
in  administering  the  New'  Starts  and 
Small  Start  program.  Specifically 
identified  were  the  U..S.  Department  of 
Mousing  and  Urban  Development  (HUD) 
on  issii.e.'*  related  to  affordable  housing 
and  sustainable  communities,  other 
DOT  modal  administrations  on 
alternative  project  delivery,  and  the 
(’enters  for  Disease  (’ontrol  and 
Prevention  (GDC)  of  the  LI.S. 

Department  of  Health  and  Human 
.Services  im  issues  related  to  public 
health. 

Response:  FTA  agrees  w'ith  the  need 
to  w'ork  W'ith  otlu'r  agencies  on  a  variety 
of  issues.  In  particular,  FTA  has  sought 
support  and  technical  guidance  from 
HUD  on  issues  relatiui  to  affordable 
housing.  FTA  will  continue  to  work 
with  otluu  DOT  agenc;ies  and  agencies 
sucli  as  GDG  to  improve  the  process. 

Comment:  F  TA  receivc'd  three 
comments  .sup})oiting  the  jiroiiosal  to 
have  the  measures  and  w'eights  included 
in  policy  guidance,  w'ith  the  regulation 
itself  providing  a  broader  outline  of  the 
process  and  other  required  features. 
These  comments  supported  the  id(;a  dm? 
to  the  iiKToased  flexibilitv  allow'ing 
changgs  to  be  made  througlf  policy 
guidance  subject  to  a  publit:  comment 
period  as  more  information  about 
various  measures  becomes  available. 

Response:  FTA  is  adopting  the 
approach  of  having  measures  and 
W'eights  specifii^d  in  policy  guidanct?. 

('omment:  FTA  received  four 
comments  noting  the  importance  of 
develojiing  clearly  defined  deliverables 
and  .schedules  for  the  various  steps  in 
the  process  for  developing  New  .Starts 
and  Small  Starts  projects.  .Similarly, 

F  I'A  received  one  comment  calling  for 
as  much  streamlining  as  possible  for 
Small  .Starts  projects. 

Response:  FTA  agrees  that  clearly 
defined  deliverables  and  schedules  are 
particularly  important  and  notes  that 
F  TA  alreaily  has  clearly  defined 
checklists  of  deliverables  required  of  the 
project  sponsor  for  tiach  jiha.si;  of  the 
jirocess  and  develops  “roadmaps”  for 
every  project  outlining  a  planned 
.schedule.  FTA  plans  to  continue  to 
make  efforts  along  these  lines  as  w'ell  as 
to  assure  that  the  process  is  as 
streamlined  as  possible.  FTA  continues 
to  refine  its  reporting  instructions  and 
other  information  about  the  program  to 
provide  as  much  clarity  as  possible. 
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Furtlier,  KTA  has  found  that  the 
establishment  of  project  roadmaps  has 
Imhui  extremely  effei;tive  in  clearly 
identifying  what  must  be  done,  who  is 
responsible  for  it,  and  whim 
deliv(!rables  are  expected.  Fl'A 
continues  to  look  for  wavs  to  streamline 
the  process. 

('.oininanf:  Fl’A  received  three 
comments  about  the  relationship  of  the 
New  Starts  and  Small  Starts  proj<M:t 
(hwelopment  process  and  the;  NKPA 
proc(?ss. 

Hosponsa:  I’TA  continues  to  work  to 
ensun*  that  the  New  Starts  and  Small 
Starts  process  is  coordinated  with 
recpiirernents  under  NKPA.  KTA  notes 
that  MAP-21  calls  for  completion  of  the 
NKPA  process  during  a  newlv-defined 
phase  called  “project  development." 

I’TA  notes  that  the  evaluation  criteria 
defined  in  this  final  rule  are  appli(Hl 
subsequent  to  the  completion  of  the 
NKPA  process  for  approval  of  entry  in 
the  "engineering”  phase.  In  subsequent 
guidance  and  rulemaking,  ITA  will 
provide  additional  information  on  how 
a  project  sponsor  will  gain  entry  into  the 
newly  defined  phase  of  “project 
development”  and  what  must  he 
completed  during  the  phase  before  entry 
into  the  subsequent  “engineering” 
pha.se  will  be  granted. 

('oiumont:  F'l’A  received  seven 
comments  about  how  the  New  .Starts 
and  .Small  Starts  process  should  be 
structured  to  assure  compliance  with 
fair  housing  requirements,  the 
Americans  with  Disabilities  Act  (ADA), 
FFA’s  requirements  for  Knvironmental 
justice.  Title  VI  of  the  Civil  Rights  Act, 
and  private  sector  participation  in  New 
.Starts  and  .Small  Starts  projects, 
consistent  with  FTA’s  requirements  for 
third-party  contracting. 

ntfsponsa:  FTA  Indieves  that  fair 
housing  issues  are  addressed  by  the 
inclusion  under  tin;  economic 
development  criterion  of  an  assessment 
of  local  plans  and  policies  to  maintain 
or  increase  affordable  housing,  but  that 
enforc:ement  of  fair  housing  practices  is 
under  the  authority  of  HUD.  The  DOT 
and  FTA  regulations  under  the  ADA 
prescribe  the  rules  for  grantee 
compliance  with  the  ADA.  In  addition, 
FTA  has  published  guidance  for 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  and  the  Executive  Order  on 
Environmental  Justice.  FTA  is  fully 
supportive  of  private  sector  involvement 
in  New  Starts  and  Small  Starts  projects, 
and  will  continue  to  explore 
opportunities  to  promote  innovative 
project  delivery  methods.  MAP-21 
provides  for  a  pilot  program  to  test  how 
to  utilize  such  methods.  FTA  will  more 
fully  define  this  pilot  program  in 


subseipient  interim  policy  guidance  and 
rulemaking. 

8.  Definitions  of  Eligible  Projects 

doiiimant:  ITA  received  two 
comments  exprcjssing  general  support 
for  the  (hd'inition  of  eligible  projects 
proposed  in  the  NPRM.  Three 
comment.s_sugg(!Sted  limiting  bus  rapid 
transit  (HRT)  to  projects  that  operate  on 
an  exclusive  guideway  along  at  least 
half  of  the  project  length,  while  two 
other  comments  suggesteil  broadening 
the  definition  of  BRT  to  clearly  includ(^ 
service  operating  on  high  occupaiu.y  or 
managed  lanes.  Another  commenter 
suggested  using  a  standard  recently 
proposed  by  the  Institute  for 
Transportation  Development  Policy  in 
order  to  define  BRT.  Another 
commenter  suggested  that  the  service 
standards  for  BRT  clearly  be  limited  to 
the  “trunk”  segment  of  a  propo.sed 
route.  One  commenter  suggested  that 
eligibility  be  expanded  to  cover  a 
variety  of  “alternative  modes,”  while 
another.commenter  suggested 
expanding  eligibility  to  cover  “core 
capacity”  projects. 

liesponse:  In  MAP-21.  .Small  .Starts 
BRT  projects  may  include  “corridor- 
based  bus  projects”  not  operating  on 
exclusive  rights  of  way.  Accordingly, 
FTA  must  continue  to  define  Small 
Starts  BRT  projects  without  specifying  a 
requirement  for  an  exclusive  right-of- 
way.  BRT  projects  proposed  to  operate 
on  managed  lanes  may  be  eligible  for 
funding  through  the  .Small  Starts 
program,  but  only  if  the  project 
otherw'ise  meets  the  paramet(!rs  for 
“corridor-hased  bus  projects”  defined 
by  FTA.  Under  current  law,  managed 
lanes  cannot  be  counted  as  exc.lusive 
lanes  since  they  are  not  for  the  exclusive 
use  of  high  occupancy  vehicles.  F'Ty\’s 
current  approach,  which  it  is 
continuing,  allows  a  project  to  qualify  as 
a  corridor-based  bus  project  if  the 
frequency  of  service  reriuiremeiits 
defined  by  FTA  are  met  on  at  least  the 
core  segment  of  the  bus  route, 
sometimes  called  the  trunk.  Services 
operated  off  the  trunk  may  be  part  of  the 
overall  project.  FTA  is  limited  by  law  to 
fund  only  public  transportation  projects, 
not  any  “alternative  mode.”  f’urther, 
MAP-21  limits  New  Starts  funding  to 
new  fixed  guideways  and  extensions  to 
existing  fixed  guideways.  MAP-21 
allows  core  capacity  projects  as  eligible 
projects  for  funding  through  the  Section 
5309  major  capital  investments 
program.  FTA  will  define  the 
requirements  for  core  capacity  projects 
in  subsequent  interim  policy  guidance 
and  rulemaking. 


9.  Incremental  Funding  and  Programs  of 
Projects 

Uomment;  Thirtfien  comments 
recommended  defining  a  project  in  such 
a  way  as  to  allow  it  to  he  evaluated  and 
rated,  but  then  have  funding  and 
con.struction  of  that  project  provided  on 
a  segment-bv-sogment  basis 
incrementally.  Another  commenter 
suggested  more  i;leaily  definijig 
allow'ahle  jirograms  of  j)rojects. 

Hrspansu:  FTA  can  undertake 
})rograms  of  projects,  and  can  fund 
j)rojects  incnunentally.  In  general,  F  TA 
l)(!lieves  it  is  appropriate;  to  evaluate 
each  segnu;nt  of  a  project  being 
proposed  for  funding  independently, 
consistent  with  the  requirement  in  law 
to  fund  “operable  .segments.”  Tbus,  FTA 
is  not  adopting  the  suggestions  to 
evaluate  and  rate  a  project  as  a  whole 
and  then  fund  it  on  a  segmeht-by- 
st;gment  basis,  llowtjver,  FTA  will 
define  the  n;quirements  for  “programs 
of  interrelated  projects"  in  subsequmit 
interim  poliev  guidance  and 
rulemaking. 

10.  Other  General  Issues 

Ckiminant:  F'TA  n;ceived  a  total  of  21 
comments  on  other  general  issues. 

Thret;  comments  provided  information 
related  to  the  merits  of  specific  local 
projects.  Four  comments  ex[)n!ssed 
general  support  for  comments  received 
from  other  comnumters.  One  comment 
opposed  continuation  of  the  New  .Starts 
and  .Small  Starts  program,  w'hile  several 
comments  provided  general  support  for 
investment  in  public  transportation. 
Several  additional  comments  pointed 
out  clerical  or  typographical  errors  or 
suggested  editorial  changes.  One 
(U)inment  suggested  that  project 
sponsors  be  reejuired  to  report  the 
uncertaintv  involved  in  their  forecasts. 

Hesjynnsa:  FTA  appreciates  the 
general  comments  and  suggestions.  FTA 
notes  that  this  rulemaking  concerns  the 
process  by  which  a  specific  grant 
funding  program  specified  in  law  is 
implemented.  The  merits  of  investing  in 
public  transportation  in  general  are  a 
subject  for  other  forums.  FTA  agrees  it 
is  important  to  have  reliable  forecasts 
and  notes  MAP-21  requires  FTA  to 
consider  “the  reliability  of  the 
forecasting  methods  used  to  estimate 
costs  and  utilization”  on  the  project 
when  developing  the  project 
justification  rating. 

B.  Project  Justification  Criteria 
1.  Mobility  Improvements 
a.  General  Comments 

Coni/nenf.'Twelve  comments 
supported  FTA’s  proposed  approach  of 
measuring  mobility  improvements 
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solely  in  terms  of  tri])s.  Eight  comments 
disagreed  with  the  prop«)sed  apj)roach. 
Of  the.se  eight,  three  comments 
suggested  tliat  El’ A  retain  passenger 
miles  as  part  of  the  measure,  three 
others  rei;ommt;nded  that  the  current 
measure  be  retained  as  is,  and  one 
recjuested  that  an  alternative  approach 
submitted  in  response  to  the  Advance 
Notice  of  Proposed  Rulemaking  he 
adopted.  The  alternative  approach 
suggested  that  ETA  create  a  five-step 
jirocess  that  would  require  project 
sponsors  to:  (1)  Identify  the  full  range  of 
alternative  projects:  (2)  identify  key 
non-monetizable  benefits  of  tho.se 
alternative  projects  including  benefits  to 
mobility,  the  environment,  and 
economic  development;  (.3)  estimate  the 
costs  and  monetizable  benefits  of  each 
alternative  project,  (4)  estimate  the  non¬ 
monetary  bwnefits  of  each  alternative 
project,  and  (4)  rank  the  alternative 
projects  in  terms  of  dollars  of  net  cost 
per  unit  of  each  key  non-monetary 
lienefit.  The  suggested  alternative 
indicated  that  ETA  should  fund  only 
those  projects  that  are  the  highest  or 
near-highest  ranked  alternative  by  each 
of  the  non-monetary  measure  but  did 
not  provide  specifics  on  how  mobility 
benefits  should  be  determined.  This 
same  commenter  suggested  that  it  is 
important  to  assess  how  a  transit  project 
may  affect  other  modes,  such  as  in  the 
case  where  a  general  purpose  lane  is 
converted  to  exclusive  transit  use,  thus 
increasing  highway  congestion. 

liesponso:  ETA  is  adopting  its 
propo.sed  trip-based  mobility 
improvements  measure.  Use  of  a  trip- 
based  measure  will  permit  use  of  a 
simplified  national  model.  E'urthermore, 
a  trips  measure  is  more  easily 
understood  by  the  public  and  decision¬ 
makers  than  is  transportation  system 
user  benefits.  Additionally,  using  fewer 
and  simpler  measures  for  the  mobility 
criterion  supports  IH’A’s  streamlining 
goal. 

ETA  believes  that  travel  time  savings 
can  be  an  important  benefit  of  a  major 
transit  investment,  but  notes  they  have 
been  challenging  to  estimate.  The 
propo.sed  trips  measure  is  easier  to 
forecast  and  still  provides  a  good 
indication  of  the  mobility  benefits 
provided  by  the  project.  ETA  is  not 
adopting  the  suggestion  that  the 
mobility  measure  include  passenger 
miles  travelled  since  that  measure  gives 
an  advantage  to  projects  serving  longer 
trips.  ETA  believes  that  credit  should  be 
given  to  projects  that  serve  the  most 
riders,  regardless  of  trip  distance.  ETA 
is  also  not  adopting  the  suggested 
alternative  approach  to  consider  under 
the  mobility  measure  the  impact 
implementation  of  a  transit  project  may 


have  on  other  modes  since  it  w'ould  be 
cumbersome  to  do  so  and  be 
inconsistent  with  the  goal  of 
.streamlining  the  process.  ETA  believes 
the  impact  of  a  transit  project  on  other 
modes  is  adequately  considered  in  the 
environmental  process,  where  the 
mitigation  of  such  negative  effects  is 
addre.s.sed.  ETA  does  not  believe  it  is 
necessary  to  assess  such  effects  as  part 
of  the  evaluation  of  mobility  benefits. 

(^omint;nl:  Tw'o  comments  suggested 
that  ETA  develop  the  mobility 
improvements  criterion’s  breakpoints 
according  to  project  mode  or  type.  Three 
comments  requested  that  ETA  clarify 
whether  a  trip  is  equivalent  to  a 
boarding. 

Htfsponse:  ETA  lias  developed  a  single 
set  of  mobility  improvements 
breakpoints  that  will  apply  to  all  New 
and  Small  Starts  projects  regardless  of 
mode.  Mode-specific  breakpoints  would 
imply  that  a  trip  made  on  one  mode  is 
worth  more  or  less  than  a  trip  made  on 
another  mode  or  that  one  mode  is 
preferred  over  another.  ETA  has 
clarified  in  the  revised  proposed  iiolicy 
guidance  being  published  concurrently 
with  this  final  rule  that  a  trip  is 
equivalent  to  a  “linked  trip  using  the 
project.” 

b.  Weighting  of  Trips  by  Transit 
Dependent  Passengers 

Comment:  Eourteen  comments 
supported  I'TA’s  proposal  to  assign  a 
weight  of  two  to  project  trips  made  by 
transit  dependent  passengers  in  the 
mobility  improvements  measure. 
Eourteen  additional  f:omments 
supported  additional  weight  for  transit 
dependent  trijis  but  requested  that  ETA 
provide  a  clear  definition  of  “transit 
dependent  persons”  in  final  policv 
guidance.  Of  the  comments  that 
requested  clarity  on  the  definition  of 
“transit  dependent  persons,”  one 
commenter  .suggested  that  the  elderly  he 
included  in  the  definition,  one 
recommended  that  persons  with 
disabilities  be  included,  two 
commented  that  all  zero-car  households 
be  included  regardless  of  income  level, 
and  two  proposed  that  ETA  define 
transit  dependent  persons  in  terms  of 
automobile  ownership  as  a  function  of 
household  size. 

Eighteen  comments  di.sagreed  with 
the  proposal  to  assign  extra  w'eight  to 
trips  made  by  transit  dependent 
persons.  Of  these,  nine  suggested  that 
trips  by  transit  dependent  persons  be 
reported  as  an  “other  factor”  in  project 
evaluation  rather  than  included  in  the 
mobility  improvements  criterion.  Three 
comments  suggested  that  the  measure 
count  transit  dependent  households 
within  one-half  mile  of  .stations  rather 


than  trifisby  transit  dependent  per.sons. 
Two  comments  jiroposed  assigning 
additional  weight  to  other  types  of  trips 
instead,  with  one  suggesting  that  ETA 
assign  more  weight  to  work  trips  than 
non-work  trips  and  the  other  suggesting 
that  ETA  give  credit  to  projects  that 
offer  travel  options  to  “highway 
dependent”  u.sers. 

Response:  ETA  is  adopting  its 
proposal  to  w'eight  trips  made  by  transit 
dependent  persons  twice  that  of  trips 
made  by  non-transit  dependent  per.sons 
in  the  c;alculation  of  mobility 
improvements.  ETA  believes  the  * 
mobility  improvements  criterion  is  the 
appropriate  place  to  incorporate  equity 
considerations  into  the  New  and  .Small 
.Starts  project  evaluation  and  rating 
proce.ss  given  that  populations  that  lack 
other  travel  options  have  a  jiarticularly 
strong  need  for  mobility  improvements. 
To  keep  data  collection  requirements 
manageable,  in  the  simplified  national 
model  ETA  is  developing,  trips  made  by 
“transit  dependent  persons”  will  be 
defined  as  trips  made  by  individuals 
residing  in  households  that  do  not  own 
a  car.  Project  sponsors  that  choose  to 
continue  to  use  their  local  travel  model 
rather  than  the  simplified  national 
model  to  estimate  trips  will  use  trips 
made  by  individuals  in  the  lowest 
socioeconomic  stratum  in  the  local 
model  as  the  measure  of  trips  made  by 
transit  dependent  persons.  Local  models 
cla.ssify  trips  either  by  housebold  auto 
ownership  or  by  income  level.  Thus, 
trips  made  by  transit  dependent  per.sons 
would  be  either  trips  made  by 
individuals  residing  in  households  that 
do  not  own  a  car  or  trips  made  hv 
individuals  in  the  low'est  inf;ome 
c:ategory.  I'TA  feels  that  this  propo.sed 
approach  offers  a  relatively  simple  way 
to  incorporate  equity  considerations 
into  the  mobility  improvements 
measure  and  is  consistent  wdth  other 
streamlining  proposals  included  in  this 
final  rule.  I*TA  believes  that  a  weight  of 
two  on  transit  /lependent  trips  is 
appropriate  ba.sed  on  data  from  the 
National  Household  Travel  .Survey, 
which  show  that  persons  in  zero-car 
hou.seholds  make  up  approximately  8.7 
percent  of  households  but  make  only  4.3 
percent  of  all  trips.  ETA  believes 
increasing  mobility  for  these  transit 
dependent  persons  shoidd  be 
considered  in  the  evaluation.'F’TA  notes 
that  MAP-21  eliminated  “other  factors” 
as  a  consideration  in  the  evaluation  and 
rating  proce.ss. 

c.  Simplified  National  Model 

Comment;  Ten  comments  supported 
the  option  of  using  an  kTA-developed 
simplified  national  model  to  estimate 
trips  for  the  purposes  of  the  co.st- 
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effectiveness  and  mobility 
improvements  criteria.  Three  comments 
oppostnf  the  use  of  a  simplified  national 
model  due  to  concerns  that  the  model 
would  not  he  adequately  calibrated  to 
the  particularities  of  each  region.  One  of 
the  three  felt  that  the  model  may  be 
reasonable  for  Small  Starts  or  Very 
Small  Starts  projects,  hut  not  robust 
enough  for  New  Starts  projects. 

Several  comments  expressed  concerns 
about  the  simplified  national  model 
without  indicating  support  or 
opposition.  Eleven  comments  indicated 
a  preference  for  using  travel  forecasting 
approaches  already  in  place  in  their  - 
localities.  Seven  comments  stressed  that 
the  national  model’s  approach  should 
he  transparent,  tested  by  proje(;t 
sponsors,  and  neutral  in  its 
assumptions.  .Six  comments  (beyond  the 
three  that  opposed  the  use  of  the 
simplified  national  model)  indicated 
that  the  model  may  not  replicate  local, 
conditions.  Finally,  four  comments 
anticipated  that  FPA’s  proposal  would 
recjuire  more  (Tfort  because  many 
project  sponsors  would  likely  feel 
compelled  to  prepare  forecasts  using 
both  the  sim|)lified  national  model  and 
their  local  travel  model. 

Response:  FTA  is  making  use  of  the 
simplified  national  model  optional.  The 
simplified  national  model  is  currently 
being  developetl  by  FTA  and  will  only 
he  made  available  to  project  sponsors 
after  it  is  calibrated  against  completed 
transit  [irojects  in  a  range  of 
environments.  The  model  is  intended  to 
reduce  the  effort  required  by  project 
sponsors  to  develop  the  data  needed  for 
the  cost-effectiveness  and  mobility 
imjirovements  criteria.  Thus,  it  fits  with 
fTA’s  .streamlining  goals.  Moreover, 

FTA  hidieves  that  it  will  allow  project 
sponsors  and/or  metropolitan  planning 
organizations  the  option  of  not 
expending  significant  time  and 
resoun:es  on  modeling  refinements 
when  ample  data  on  the  [lerformance  of 
transit  projects  in  a  wide  range  of 
environments  w'onld  he  available 
through  the  simplified  national  model. 
Rc'gardle.ss  of  the  approach  that  project 
.spon.sors  opt  to  pursue,  FTA  will 
continue  to  work  with  sponsors  to 
assure  that  the  models  used  are 
appropriate  and  the  results  as  accurate 
as  possible. 

2.  Environmental  Benefits 
a.  (nmeral 

(AJiiimont:  One  comment  supported 
FFA’s  proposal  in  the  NPRM  to  measure 
the  direct  and  indirect  benefits  to 
human  health,  .safety,  energy,  and  air 
quality  in  the  environmental  honefits 
criterion.  Two  comments  were 


i:oncerned  about  FTA  making  the 
environmental  benefits  criterion  a 
“catch-all”  measure.  Seventeen 
comments  supported  FTA’s  proposal  to 
broaden  the  measures  used  in  the 
environmental  benefits  criterion  and 
suggested  that  FTA  look  at  both  direct 
and  indirect  benefits  to  the  natural  and 
human  environment.  Fourteen 
comments  expressed  support  for 
including  the  change  in  air  quality  in 
the  environmental  benefits  criterion. 

Four  comments  expressed  support  for 
including  estimates  of  the  change  in 
greenhou.se  gas  emissions  as  a  measure 
under  the  environmental  benefits 
criterion.  Nine  comments  expressed 
support  for  including  the  change  in 
energy  use  as  a  measure  under  the 
environmental  benefits  criterion.  One 
comment  agreed  with  the  quantitative 
approach  proposed  by  FTA  instead  of  a 
simple  checklist  approach.  This 
comment  also  agreed  with  FTA’s 
proposal  to  sjiecifv  the  details  of  the 
approach  in  policy  guidance  as  opposed 
to  the  final  rule. 

Response:  FTA  agrees  that  a  new 
approach  to  evaluating  and  rating 
environmental  lienefits  is  required  and 
is  adopting  the  approach  to  quantify 
benefits  to  human  health,  .safety,  energy, 
and  air  quality.  fTA  believes  this 
approach  is  appropriately  focu.seiion 
the  benefits  related  to  human  health  and 
the  natural  environment.  As  new 
information  or  methods  for  calculating 
environmental  benefits  data  become 
available,  FTA  can  propose  alternate 
methodologies  in  future  policy 
guidance. 

Cnwinent:  fine  comment  stated  that 
the  proposed  environmental  benefits 
miiasurtxs  appeared  to  favor  transit 
agencies  with  a  variety  of  fleet  vehicles, 
corridors  with  high  population  density, 
corridors  with  strong  exi.sting  transit 
service,  and  longer  projects  due  to  its 
u.se  of  change  in  vehicle  miles  of  travel 
(VMT)  as  the  basis  for  the  various 
benefit  calculations.  One  comment 
made  a  statement  about  data  collection 
for  environmental  benefits  and  stated 
that  a  one-size-fits-all  approach  does  not 
work  in  an  urban  .setting.  This  comment 
also  suggested  that  P’TA  should  consider 
(piality  of  life  issues  under  the 
environmental  benefits  criterion. 

Response:  FTA  agrees  that  by  using 
VMT  as  a  basis  for  the  calculation  of 
environmental  benefits,  longer  projects 
or  those  projects  with  a  high  potential 
for  acquiring  new  transit  riders  w'ill 
generate  a  greater  change  in  VMT  and 
thus  get  a  higher  amount  of 
environmental  benefits.  This  advantage 
will  he  somewhat  moderated  because 
for  New  Starts  projects  environmental 
benefits  will  he  compared  to  the 


annualized  capital  and  operating  cost  of 
the  project  and  for  Small  Starts  projects 
environmental  benefits  will  he 
compared  to  the  I’ederal  share.  FTA 
does  not  expect  transit  agencies  with  a 
variety  of  fleet  vehicles,  strong  existing 
service,  and  in  areas  with  higher 
population  density  to  have  an  advantagi; 
over  other  transit  agencies. 

h.  Complcixity  and  .Suggestions  for 
Simpler  Approaches 

Comment:  One  comment  stated  that 
the  proposfid  measures  for 
environmental  benefits  appeared  to  he 
somewhat  complex,  but  went  on  to  say 
that  these  types  of  analyses  secern 
consistent  with  goals  for  environmental 
improvement.  Another  comment 
encouragicd  FTA  to  kccep  in  mind  the 
dicsire  to  simplify  the  projeO 
justification  criteria  and  reduce  the 
subjective  measures  that  rccquire  FTA 
reevienv.  A  third  comment  stated  there 
were  too  many  environmental  measurccs 
proposced  and  that  FTA  should  simplify 
the  measures  and  consider  warrants. 

One  comment  suggested  a  more 
qualitative  analysis  he  used  to  evaluate 
environmental  benefits  given  that  it  is 
difficult  to  combine  and  quantify 
environmental  benefits.  Another 
comment  stated  that  because  of  the 
breadth  and  complexity  of  the  measures 
proposed,  they  may  not  he  in  place  at 
the  time  the  final  rule  is  published.  This 
comment  enc.ouraged  F  TA  to  continue 
with  the  multi-measure  approach. 

Resj)onse:  In  choosing  measures  to 
use  under  the  environmental  benefits 
criterion,  FTA's  goal  was  to  ensure  that 
calculation  of  the  measures  would  not 
impose  an  undue  burden  on  project 
sponsors.  FTA  is  adopting  measures  that 
are  based  on  data  coming  directly  from 
the  project  analysis  methods  normally 
used  by  project  sjionsors  during  projijct 
[ilanning,  as  well  as  adopting  sijnplified 
approaches  for  calculating 
environmental  benefits.  Through 
revised  proposed  policy  guidance  being 
published  t:oncurrently  with  the  final 
rule,  FTA  is  requesting  public  comment 
on  a  simple  spriiadsheet  tool  that  will 
allow'  project  sponsors  to  input  only  a 
few  key  data.  The  spreadsheet  will  u.si! 
standard  factors  to  calculate  the  various 
environmental  benefits  and  monetize 
them,  including  air  quality,  greenhouse 
gas  emissions,  energy,  and  .safety.  The 
factors  are  shown  in  the  revised 
proposed  policy  guidance. 

FTA  agrees  it  can  he  difficult  to 
ipiantify  environmental  benefits  and 
combine  the  measures  into  a  meaningful 
value.  To  overcome  this  difficulty,  FTA 
is  using  DOT-standard  economic  values 
or  other  published  environmental  and 
health  economic;  rc^sccarcli  to  monciti/.e 
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the  various  measures  of  environmental 
benefits.  By  converting  the 
environmental  benefits  into  dollar 
values,  they  can  easily  he  combined. 

FTA  anticipates  it  may  be  necessary  at 
some  point  in  future  proposed  policy 
guidanc;e  to  update  the  measures  or 
modify  the  spreadsheet  tool  as  new 
information  and  research  becomes 
available. 

c.  Additional  Information  Sources 

Comment:  One  comment 
recommended  that  FTA  wait  for  the 
publication  of  the  TCRP  Report  on 
Environmental  Benefits  before 
advancing  measures  and  data  sources. 
Another  comment  suggested  that,  in 
addition  to  using  U.S.  Environmental 
Protection  Agency  (EPA)  and  TCRP 
guidance  to  develop  its  measures,  I'TA 
should  examine  American  Public 
Transportation  Association  (APTA) 
Sustainability  Commitment  metrics. 

This  comment  also  suggested  FTA 
create  a  system  of  data  collection  to 
(uiable  j)rojec:t  sponsors  to  use  more 
specific  environmental  data  when 
available  (e.g.,  utility  electricity 
emis.sion  factors  vs.  EPA  regional  grid 
factors). 

Response:  FTA  agrees  that 
information  from  TC^RP’s  Report  on 
Environmental  Benefits  was  a  helpful 
resource  in  defining  the  environmental 
benefits  measures.  FTA  wrote  the 
problem  statement  for  that  TCRP  study 
and  served  as  part  of  the  review  i)anel 
for  the  study.  FTA  has  considered  the 
research  and  findings  in  the 
development  of  the  final  rule  and 
revised  propo.sed  policy  guidance.  If 
new  or  revised  information  on 
calculation  methodologies  becomes 
available  they  could  be  incorporated 
into  the  environmental  benefits  criterion 
in  the  future  by  PTA  through  policy 
guidance. 

d.  Monetization  of  Environmental 
Benefits 

Comment:  Two  comments  stated 
support  for  the  monetization  of 
environmental  benefits,  and  one 
comment  added  that  monetization  of 
benefits  “can  be  good  public  policy.” 

Thirteen  comments  expressed 
concern  that  monetizing  environmental 
benefits  would  cause  people  to  view  it 
as  a  co.st-benefit  analysis  when  it  is  not 
attempting  to  capture  all  benefits.  One 
comment  added  that  environmental 
benefits  do  not  need  to  be  monetized 
because  several  other  project 
justification  criteria  include  cost 
considerations.  Another  comment  stated 
it  is  appropriate  to  evaluate  the 
environmental  benefits  of  a  project 
against  the  project’s  size  or  cost,  but  the 


envirunmental  benefits  themselves 
should  not  be  monetized.  One  comment 
rei:ommended,  instead  of  monetizing 
environmental  benefits,  creating  a 
second  part  to  the  co.st-effectivene.ss 
criterion  that  would  compare 
environmental  benefits  to  the  cost  of  the 
project. 

Response:  One  of  PTA’s  goals  is  to 
streamline  the  evaluation  and  rating 
process  to  the  extent  possible  while 
maintaining  sufficient  rigor  in  the 
process  to  inform  decision-making  on 
whether  taxpayer  dollars  should  be 
invested  in  a  project  or  not.  FTA 
believes  a  detailed  analysis  of  the  net 
impacts  of  certain  environmental 
factors,  as  may  be  required  to  support  a 
cost-benefit  analysis,  is  unnecessarily 
complicated.  Instead,  FTA  is  focusing 
on  relevant  environmental  benefits  that 
are  most  easily'addressed,  such  as 
changes  in  air  quality  pollutant  and 
greenhouse  gas  emissions,  energy  use, 
and  safety.  FTA  notes  that  a  complete 
review  of  all  environmental  effects,  is 
still  required  as  a  part  of  the  NEPA 
process  (including  through  the  use  of 
linking  planning  and  NEPA  as  provided 
for  in  23  CFR  450.318),  performed  prior 
to  entering  into  the  engineering  phase 
and  independent  of  the  particular 
variables  chosen  as  part  of  the 
environmental  benefits  measures.  FTA 
believes  that  at  a  later  date  it  may  be 
possible  to  develop  an  approach  for 
as.sessing  public  health  benefits. 
Monetizing  the.se  environmental 
benefits  using  existing  economic 
methods  and  research  is  the  simplest 
and  most  transparent  way  to  combine 
the  results  into  a  single  inea.sure  of 
environmental  benefits.  FTA  is  adopting 
the  proposal  to  compare  the  combined 
monetized  value  of  environmental 
benefits  to  the  annualized  capital  and 
operating  cost  of  a  proposed  New  Starts 
project  or  to  the  Federal  share  of  a 
propo.sed  Small  Starts  project  in  order  to 
ensure  fair  comparison  of 
environmental  benefits  across  widely 
variant  projects.  FTA  believes  it  is  be.st 
to  compare  the  benefits  to  cost  in  the 
environmental  benefits  criterion,  rather 
than  combining  environmental  benefits 
into  the  cost-effectiveness  criterion, 
because  combining  the  two  would  not 
comport  with  the  requirement  in  law 
that  there  be  a  separate  environmental 
benefits  criterion  and  that  it  be  given 
“comparable,  but  not  necessarily  equal 
weight”  in  the  evaluation  process. 

Comment:  Three  comments  stated 
that  a  reliable  tool  does  not  exist  that 
can  accurately  capture  the  full  monetary 
value  of  environmental  benefits.  One 
comment  felt  monetizing  environmental 
benefits  would  work  against 
streamlining  the  process.  Two 


comments  suggested  environmental 
benefits  are  subjective  and  that  regions 
of  the  country  do  not  have  uniform 
environmental  needs.  These  comments 
went  on  to  say  that  attempting  to 
monetize  or  uniformly  quantify  all 
environmental  benefits  for  a  national 
ranking  may  prove  contrary  to  the 
overall  goal  of  encouraging  projects  that 
prgvide  environmental  benefits  as  one 
of  their  key  elements.  These  comments 
added  that  FTA  should  take  a  measured 
approach  to  monetization.  One 
cominenter  recommended  that  FTA 
conduct  an  analysis  of  the  “impact”  of 
the  monetization  approach  on  projects 
that  have  successfully  received  New 
Starts  and  Small  Starts  funds  in  the  past 
before  finalizing  the  environmental 
benefits  measures. 

Response:  FTA  is  not  proposing  and 
does  not  believe  that  it  is  necessary  to 
capture  the  fidl  monetary  value  of  all 
environmental  benefits  generated  by 
implementation  of  a  major  transit 
investment  as  would  be  necessary  for  a 
cost-benefit  analysis.  In.stead,  FTA  is 
focusing  on  the  potential  environmental 
benefits  most  relevant  and  easily 
calculated  on  a  national  scale,  such  as 
changes  in  air  quality  pollutant  and 
greenhou.se  gas  emi.ssions,  energy  use, 
and  safety.  FTA  believes  that  at  a  later 
date  it  may  also  be  possible  to  develop 
an  approach  for  assessing  public  health 
benefits.  FTA  is  using  e.stabli.shed 
methods  and  research  to  quantify  and 
appropriately  monetize  these 
environmental  benefits. 

FTA  recognizes  the  diversity  of 
environmental  settings  throughout  the 
country  and  that  transit  projects  may 
have  different,  specialized  effects  on  the 
human  and  natural  environment 
depending  on  the  environmental  .setting. 
FTA  believes  it  is  be.st  to  evaluate  and 
mitigate,  as  appropriate,  these 
specialized  effects  through  the  NEPA 
process.  But  FTA  believes  that  the 
evaluation  of  changes  in  air  quality 
pollutants  and  greenhouse  gas 
emissions,  energy  use,  .safety,  and. 
potentially  some  point  in  the  future, 
public  health  benefits,  is  appropriate. 
The.se  can  be  evaluated  fairlj'  and 
uniformly  acro.ss  the  country  to  identify 
the  merits  of  individual  transit  projects. 

FTA  believes  transit  projects  are 
developed  to  meet  numerous  goals,  one 
of  which  is  to  improve  the  environment. 
Similarly,  the  environmental  benefits 
criterion  is  just  one  of  six  project 
justification  criteria  in  the  New  and 
Small  Starts  evaluation  process.  FTA 
disagrees  that  the  proposed 
environmental  benefits  measures  would 
change  or  discourage  environmental 
goals. 
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PTA  is  currently  testing  tTie 
environmental  benefits  measures  with 
data  from  existing  transit  projects  and 
will  continue  to  do  so  prior  to  issuing 
final  policy  guidance.  As  expected, 
transit  projects  that  reduce  the  greatest 
amount  of  VMT  and  New  Starts  projects 
with  relatively  lower  (;osts  nr  Small 
Starts  jjrojects  with  relatively  lower 
Federal  shares  perform  belter  than 
projects  that  do  not  result  in  sidistantial 
changes  in  VM  T  or  have  a  very  high  cost 
or  Federal  share.  F'l’A  recognizes  th(‘ 
primary  goals  and  object  iv(?.s  of  soim; 
projects  seeking  New  r)r  Small  Starts 
funds  are  to  make  the  transit  system 
n*:twork  run  more  efficiently  and  to 
improve  mobility  of  existing  transit 
riders.  Although  the.se  types  of  projects 
would  not  result  in  sub.stantial 
reductions  in  VM  T  and  might,  therefore, 
receive  a  lower  environmental  benefits 
rating,  they  would  likely  perform  well 
under  some  of  the  other  project 
justification  criteria. 

r.b/nnient;  One  comment  suggested 
that  instead  of  monetizing 
environmental  benefits  FTA  develop 
warrants  for  evaluating  environmental 
benefits  related  to  development 
densities  and  land  use  patterns.  Another 
comment  suggested  that,  in  lieu  of 
monetization  of  environmental  benefits, 
l‘TA  use  a  checklist  approach  to  allow 
projects  to  more  easily  demonstrate 
environmental  improvements  across  an 
array  of  areas.  This  comment  went  tm  to 
suggest  that  the  checklist  include 
improvements  to  the  natural 
environment  through  restoration  of 
degraded  wetlands,  the  clean-up  of 
contaminated  sites,  and  reductions  in 
accidents  at  pedestrian  crosswalks  or 
railroad  crossings.  Another  comment 
statrul  that,  in  lieu  of  monetization  of 
environmental  benefits,  I’TA  use  a 
checkli.st  that  would  ask  project 
spcmsors  if  certain  environmental 
benefits  are  expec.ted  from  the  proposed 
project  and/or  whether  the  project 
sponsor  participates  in  a  third-party  • 
v(!rifi«;d  environmental  program. 

Itesponse:  FTA  do(;s  not  agree  that  a 
(diecklist  evaluating  environmental 
improvements  would  be  simpler  or 
more  advantageous  ovisr  relatively 
simple  quantitative  measun;s  of 
environmental  benefits.  In  addition,  the 
restoration  of  wetlands  and  the  clean-up 
of  contaminated  sites  are  actions  that 
are  typically  governed  by  or  required  by 
federal  or  state  laws  and,  therefore, 
would  not  bo  an  appropriate  measure  to 
evaluate  the  merits  of  an  individual 
transit  project.  Also,  all  transit  projects 
should  be  designed  to  avoid  accidents  at 
pedestrian  crosswalks  or  railn)ad 
crossings  to  the  maximum  extent 
possible.  FTA  notes  that  the  various 


environmental  issues  described  in  the 
comments  are  the  kinds  of  issues  that 
should  be  addressed  through  the 
metropolitan  planning  and  NEPA 
processes,  which  would  develop 
mitigation  measures  to  be  included  in 
the  proposed  action  in  the  event  there 
are  negative  or  adver.se  environmental 
impacts  as  a  result  of  the  propo.sed 
proj(H;t. 

FTA  agrees  that  warrants  can  bt; 
useful  in  streamlining  project 
evaluation.  Such  approaches,  however, 
should  be  based  primarily  on  the 
evaluation  measures  being  used.  In 
future  proposed  policy  guidance,  FTA 
may  propose  warrants  for  the 
environnumtal  benefits  criterion,  but  is 
not  doing  so  at  this  time. 

e.  Use  of  VMT  Change  as  Basis  for 
Environmental  Benefits 

Comment. One  comment  stated  the 
current  approach  of  basing  the  rating 
simply  on  the  air  quality  attainment 
status  of  the  metropolitan  area  in  which 
the  project  is  located  is  not  related  to  a 
project’s  effects  on  the  environment  and 
supported  FTA’s  proposal  ft)r  evaluating 
environmental  benefits  based  on  a 
reduction  in  VMT  instead.  The 
comment  also  stated  that  future  changes 
to  air  quality  standards  for  ozone  may 
cause  much  of  the  country  to  be  in 
nonattainment  status,  thereby  making 
the  current  measure  even  less  effective 
in  differentiating  betw'een  projects. 

Response:  FTA  agrees  that  tne 
exi.sting  measure,  which  examines  onlv 
the  EPA  air  quality  conformity 
designation  for  the  area  in  which  the 
proposed  project  is  located  and  does  not 
look  at  any  specific  environmental 
benefits,  does  not  provide  a  u.seful  basis 
for  decision-making. 

Comment.  Two  comments  did  not 
support  evaluating  and  rating 
environmental  benefits  from  estimates 
of  changes  in  VM  T  based  on  the  idea 
that  VMT-based  calculations  may  not 
capture  all  environmental  benefits  or 
result  in  scores  that  fairly  recognize  the 
full  environmental  benefit  of  a  given 
project.  One  comment  noted  that  VMT 
assessed  at  a  regional  level  would  not 
capture  localized  health  impacts  or 
benefits  of  projects  on  “hot  spots”  of 
changes  in  air  quality.  The  comment 
noted  that,  with  respect  to  air  quality, 
technology  to  assess  intra-regional 
exposurt!  variation  and  project  level 
pollutant  concentrations  now  exists 
with  computational  modeling 
approaches  such  as  dispersion  modeling 
and  land  use  regression.  It  went  on  to 
say  these  tools  can  be  used  to  create 
maps  of  cumulative  air  pollution 
concentrations  within  regions.  The 
cornmenter  noted  the  example  of  the 


San  Francisco  Department  of  Public 
Health  (SFDPH),  which  has  developed 
and  routinely  applies  tools  to  assess 
local  impacts  that  are  being  employed  in 
the  San  Franci.sco  Community  Risk 
Reduction  Plan  to  evaluate  whether 
infill  residential  diwelopment  needs 
additional  ventilation  system 
protections.  Another  comment  stated 
that  measuring  the  change  in  air  quality 
criteria  pollutants  would  be  better  for 
the  proposed  transit  corridor  than  for 
the  r(!gion.  Two  comments  stated  that 
environmental  benefits  should  inclndt! 
cihangesjn  VMT  for  all  roadways,  not 
just  “highways.”  Om;  comm«!nt 
suggestcid  that  ITA  include 
environmental  benefits  due  to  the  future 
pnjdicted  VMT  changes  resulting  from 
proj(!cled  development  around  stations 
instead  of  the  economic  development 
measure. 

Response:  F  TA  does  not  believe  it  is 
necessary  in  the  New  and  Small  Starts 
evaluation  process  to  attempt  to  do  a 
full  cost-benefit  analysis  and  capture  all 
of  the  environmental  benefits  a  transit- 
project  may  produce  as  this  would 
conflict  with  FTA’s  streamlining 
objectives.  FTA  also  believes  it  is 
unnecessarily  complicated  to  u.se 
computational  modeling  approaches  to 
as.sess  localized  “hot  spots”  changes  in 
air  quality  for  the  purposes  of  the  New 
and  Small  Starts  evaluation  and  rating 
process.  FTA  believe.s  focusing  on  the 
most  relevant  environmental  benefits 
that  are  more  easily  estimated  and 
evaluated  on  a  national  scale  is 
apj)ropriate,  such  as  changes  in  air 
quality  pollutant  and  greenhouse  gas 
emissions,  energy  use,  safety,  and  at 
some  point  in  the  future  human  luialth. 
These  can  be  derived  from  estimated 
changes  in  VMT  and  they  allow  FTA  to 
fairly  compare  the  merits  of  proposed 
projects.  FTA  conducts  “hot  spot” 
analyses  as  part  of  the  NEPA  })rocess,  as 
needed,  in  order  to  support 
transportation  air  quality  conformity 
determinations  required  by  the  Clean 
Air  Act. 

FTA  intends  to  look  at  the  changi;  in 
VMT  for  all  roadways  and  not  just 
changes  in  highway  VMT.  Estimates  of 
VMT  change  will  be  based  on  the  results 
of  the  simplified  national  model  F’TA  is 
currently  developing,  or  at  the  option  of 
the  project  sponsor,  from  the  results  of 
their  local  travel  foreca.sting  models. 
FTA  intends  to  continue  the  current 
practice  of  evaluating  only  the  first 
order  effects  that  come  when 
transportation  system  users  choose  to 
change  modes,  rather  than  attempting  to 
quantify  higher  order  effects  that  might 
come  from  changes  in  land  use  patterns 
and  increased  densities  that  may  lead  to 
changes  in  destinations,  F’urther,  FTA 
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does  not  intend  to  quantify  any  induced 
or  latent  demand  on  the  highway  system 
that  could  result.  FTA  believes  that 
while  more  accurate  forecasts  of  overall 
transportation  system  usage  might  he 
possible  by  applying  more  complex 
analytical  techniques,  the  increased 
precision  is  not  worth  the  additional 
i)urden  on  project  sponsors  and  that  a 
metric  relying  on  first  order  changes  in 
VMT  is  sufficient  to  accurately 
determine  the  relative  environmental 
benefits  of  candidate  projects. 

PFA  believes  that  the  best  location  to 
capture  the  benefits  associated  with 
dense,  more  compact  development  is  in 
the  economic  development  criterion 
rather  than  the  environmental  benefits 
criterion.  FTA  believes  it  is  apprppriate 
to  focus  the  environmental  benefits 
measure  on  the  direct  environmental 
effects  that  residt  from  changes  in  mode 
use  as  a  result  of  the  project.  The 
environmental  benefits  that  might  come 
as  a  result  of  changes  in  development 
patterns  are  a  secondary  impact  of  the 
e(X)nomic  development  effects  of  the 
project. 

Comment:  Five  comments  suggested 
FTA  consider  total  auto  trips  reduced 
given  that  “cold  starts”  of  vehicles  have 
a  disproportionate  impact  on  emissions 
and  fuel  consumption. 

Response:  FTA  agrees  cold  starts  can 
have  a  disproportionate  effect  on 
emissions  and  fuel  consumption,  but 
they  are  already  included  in  the  average 
emi.ssions  factors. 

Comment:  F'ive  comments  suggested 
FTA  develop  warrants  for  evaluating 
environmental  benefits.  Specifically, 
two  c;omments  stated  many  transit 
projects  in  dense  urban  areas  do  not 
result  in  VMT  reduction,  but  do  support 
existing  dense  development  and  energy- 
efficient  land  use  patterns  leading  to 
walkable  and  bike-able  communities 
and  are  still  important  for  air  quality 
emission  reductions.  These  comments 
suggested  that  the  environmental 
benefits  of  these  projects  should  be 
counted.  One  of  the  comments  went  on 
to  mention  this  linkage  is  currently 
being  studied  in  a  TCRP  project  entitled 
Quantifying  Transit’s  Impact  on  GHG 
Emissions  and  Energy  Use:  The  Land 
Use  Component.  Another  comment 
stated  transit  projects  located  in 
corridors  within  or  near  the  freeway 
system  would  experience  more  safety 
benefits  ba.sed  on  VMT  reduction  than 
would  transit  projects  located  away 
from  freeway  systems. 

Response:  FTA  recognizes  the 
primary  goals  and  objectives  of  some 
projects  seeking  New  and  Small  Starts 
funds  are  to  make  the  transit  system 
network  run  more  efficiently  and  to 
improve  mobility  for  existing  transit 


riders.  FTA  also  recognizes  these 
projects  are  environmentally  beneficial 
because  they  sustain  or  improve  transit 
service  and  are  important  components 
to  maintaining  regional  air  quality 
standards.  While  these  types  of  projects 
would  not  result  in  substantial 
r(!ductions  of  VMT  and  thereby  would 
receive  a  lower  environmental  benefits 
rating,  FTA  anticipates  they  would 
perform  well  under  the  other  New  and 
Small  Starts  project  justification  criteria. 

FTA  agrees  warrants  can  be  useful  in 
streamlining  the  New  and  Small  Starts 
project  evaluation  process.  Such 
approaches,  however,  should  be  based 
primarily  on  the  evaluation  measures 
being  used.  In  future  propo.sed  policy 
guidance,  FTA  may  propose  warrants 
for  the  environmental  benefits  criterion, 
but  is  not  doing  .so  at  this  time. 

f.  Use  of  a  National  Model  To  A.ssess 
Environmental  Benefits 

(jomment:  F'ive  comments  stated 
concerns  or  did  not  support  use  of  a 
simplified  national  model  for  deriving 
changes  in  highway  VMT  to  be  used 
when  calculating  environmental 
benefits.  Three  comments  did  support 
the  flexibility  to  use  a  standard  local 
travel  forecasting  method  at  the 
sponsor’s  option. 

Response:  Because  streamlining  is  one 
of  the  main  objectives  associated  with 
this  rulemaking,  FTA  is  proposing  that 
project  sponsors,  at  their  option,  may 
choose  to  use  a  simplified  national 
model  for  estimating  the  number  of  trips 
on  the  project.  The  information  from  the 
simplified  national  model  would  be 
used  to  estimate  the  change  in  VMT, 
which  would  then  be  used  to  calculate 
environmental  benefits.  FTA  recognizes 
e.stimating  VMT  in  this  manner  may 
result  in  a  higher  margin  of  error  than 
estimating  VMT  through  standard  travel 
foreca.sting  tools,  but  believes  the  results 
will  be  fair  estimates  of  environmental 
benefits  attributable  to  the  transit 
project.  Given  the  streamlining  benefits 
this  approach  will  allow,  FTA  believes 
it  will  be  an  attractive  option  for  many 
project  sponsors.  FFA  will  continue  to 
allow  project  sponsors  the  flexibility  of 
calculating  VMT  from  their  .standard 
local  travel  forecasting  models  if  they  .so 
choose.  Project  sponsors  choosing  this 
approach  should  recognize  that  FTA 
will  need  to  verify  the  calculations. 

g.  Valuing  Energy  and  Greenhouse  Gas 
(GHG)  Reductions  and  Recognizing 
GHG  Performance  Targets 

Comment:  One  comment  did  not 
support  evaluating  and  rating 
environmental  benefits  based  on  both 
the  change  in  energy  use  and  the  change 
in  greenhouse  gas  emissions.  Another 


comment  su^ested  that  .states  or 
regions  with  GHG  performance  targets 
for  their  regional  transportation  plans 
should  be  acknowledged  in  the  scoring 
for  environmental  benefits. 

Response:  F’TA  recognizes  a 
significant  part  of  the  benefits  that  come 
from  reducing  energy  use  are  accounted 
for  by  the  resulting  reduction  in 
pollutant  and  greenhouse  gas  emissions. 
To  avoid  the  double  counting,  the 
monetary  value  of  energy  con.servation 
will  be  factored  down  to  account  for 
this,  and  will  count  only  the  public 
benefits  related  to  energy  security  and 
will  al.so  not  include  the  private  benefits 
which  accrue  to  transportation  system 
users  who  do  not  have  to  purchase  fuel. 
Becau.se  there  is  wide  variation  in  the 
use  of  GHG  performance  targets  in 
regional  transportation  plans  and  in  the 
requirements  and  methods  for  achieving 
these  targets.  FTA  could  not 
acknowledge  the  use  of  these  plans  in 
the  scoring  for  environmental  benefits. 

h.  Inclusion  of  Health  and  Safety 
Benefits  in  Environmental  Benefits 

Comment:  Twelve  comments 
expressed  support  for  the  inclusion  of 
changes  in  health  in  the  environmental 
benefits  criterion  and  nine  comments 
expressed  support  for  the  inclusion  of 
safety  in  the  environmental  benefits 
criterion. 

One  comment  acknowledged  FTA’s 
efforts  to  keep  the  environmental 
benefits  calculations  as  simple  as 
possible.  But  this  comment 
recommended  FTA  limit  the  evaluation 
of  environmental  benefits  to  only  the 
impacts  on  air  quality  and  greenhouse 
^as  emissions,  which  are  direct 
environmental  impacts.  This  comment 
stated  that  calculation  of  change  in 
energy  use  and  health  benefits  would 
add  time  and  uncertainty  to  project 
evaluations,  would  not  help  to 
distinguish  between  projects,  and  would 
dilute  the  importance  of  the  diret;t 
environmental  benefits,  which  are 
required  to  be  evaluated  under  the 
current  statute. 

Two  comments  stated  that  although 
reduction  in  traffic  accidents  is 
important,  it  is  not  an  environmental 
benefit  and  is  captured  in  other  project 
justification  criteria.  One  comment  went 
on  to  .say  FTA  should  avoid  the 
complication  of  trying  to  measure  health 
and  safety  separately  under  the 
environmental  benefits  criterion. 
Another  comment  suggested  the  be.st 
location  to  evaluate  safety  is  within 
“other  factors”  or  within  the  economic 
development  criterion.  Another 
comment  added  that  safety  is  captured 
through  the  local  financial  commitment 
evaluation,  which  considers  funding  for 
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core  state  of  good  repair  of  the  transit 
system.  One  comment  suggested  FTA 
distinguish  between  transit  systems  that 
operate  in  mixed  traffic  verses  those 
operating  on  exclusive  guidevvays. 

Rfispnnse:  FTA  disagrees  that  health 
and  safety  are  not  environmental  % 
benefits  and  believes  that  some  safety 
and  health  benefits,  in  addition  to  the 
health  benefits  that  come  from 
improved  air  quality,  should  be 
included  in  the  evaluation.  l-TA 
believes  it  is  appropriate  to  highlight 
explicitly  the  safety  and  public  health 
benefits  of  transit.  Once  a  methodology 
becomes  available  for  doing  so,  Fl'A 
believes  it  will  measure  public  health 
benefits  coming  from  implementation  of 
a  project  based  on  the  additional 
walking  and  other  physical  activity  that 
would  be  expected.  FTA  notes  that 
MAP— 21  eliminates  the  consideration  of 
"other  factors"  in  the  development  of  a 
project  justification  rating. 

i.  Valuation  of  Environnumtal  Benefits 
in  Areas  of  Nonattainment  and 
Maintenance  Areas 

Comment:  Five  comments  suggested 
while  reduilions  in  VMT  and  emissions 
are  a  benefit  of  many  transit  projects, 
emission  reductions  have  greater  value 
in  metropolitan  areas  that  are  in 
nonattainment  of  the  National  Amhient 
Air  Quality  .Standards.  Three  of  these 
comments  stated  FTA’s  environmental 
benefit  rating  should  continue  to  take 
into  ac;count  a  metropolitan  area’s 
nonattainment  status.  These  comments 
further  recommended  fTA  either 
increase  th(;  environmental  benefit 
rating  by  one  or  two  levels  for  projects 
located  in  metropolitan  areas  w'ith  the 
most  severe  air  quality  conditions  or 
give  a  higher  monetary  value  to 
emission  reductions  in  the.se  areas.  One 
comment  felt  the  New  and  .Small  .Starts 
jirocess  should  favor  projef;ts  that 
support  regional  air  quality  objectives. 
Three  comments  said  it  is  unclear  how 
air  quality  maintenance  areas  would  he 
treated  and  recommended  they  be 
treated  like  nonattainment  areas  when 
c'valuating  environmental  benefits. 

Response:  FTA  believes  any  reduction 
in  the  emi.ssion  of  criteria  pollutants 
would  be  beneficial  to  public  Imalth. 
FTA  agrees  that  reductions  in  pollutant 
emissions  in  metropolitan  areas  in 
nonattainment  or  maintenance  of  the 
National  Ambient  Air  Quality  .Standards 
have  greater  value  than  reductions  of 
emissions  in  areas  that  are  in  attainment 
of  those  air  quality  standards.  FTA  is 
reflecting  these  differences  in  how 
environmental  benefits  will  be 
monetized  rather  than  raising  a  rating  by 
one  or  two  levels. 


j.  Electric  Vehicles  and  Fleet  Energy  U.se 

(Comment:  One  comment  stated 
electrically  powered  transit  has  a 
significant  advantage  because  the 
vehicles  do  not  produce  any  air 
pollution  at  the  source,  adding  that  the 
air  pollution  is  generated  at  power 
plants,  which  are  usually  located  away 
from  population  centers  and  employ 
advanced  emission  control  technologies. 
The  comment  also  stated  that  electric 
vehicles  run  more  efficiently  because  of 
taster  acceleration.  In  addition,  the 
comment  observed  that  bus  fleets 
usually  use  a  combination  of  new  and 
older  technologies  and  the  effectiveness 
of  new  technologies  such  as  hybrid 
vehicles  in  reducing  air  emissions  is 
uncertain.  The  comment  said  it  was 
unclear  whether  FTA  would  consider 
the  increase  in  transit  VMT  from  the 
new  project  or  whether  FTA  would  also 
look  at  system-wide  changes.  Another 
comment  observed  that  in  some  parts  of 
the  country  the  electric  generation  mix 
is  significantly  different  from  the 
national  average.  This  comment 
suggested  the  factors  used  by  F'l’A  to 
calculate  emissions  should  be  adjusted 
in  these  cases  and  should  consider 
changes  to  the  energy  mix  in  the  future. 

Response:  FTA  does  not  believe 
electric  vehicles  will  necessarily  have  a 
significant  advantage  in  the 
environmental  benefits  measure  because 
some  emissions  generated  from  power 
plants  will  still  be  calculated.  F'l'A 
intends  that  the  environmental  benefits 
measure  will  consider  both  changes  in 
automobile  and  truck  VMT  and  changes 
in  transit  VMT  to  calculate  changes  in 
air  quality,  safety,  greenhouse  gas 
emissions,  and  energy.  For  transit  VMT, 
FTA  will  consider  changes  in  VMT 
associated  with  the  proposed  jiroject 
and  changes  in  ancillary  .service  that 
may  feed  into  the  project.  At  this  time, 
FTA  plans  to  use  national  fai;tors  based 
on  the  national  (dectric  generation  mix 
rather  than  adjusting  the  energy  mix 
region  by  region.  FTA  may  consider 
using  regional  electric  generation  mixes 
in  fiiture  policy  guidance. 

k.  Health  Benefits 

Comment:  One  comment  suggested 
NEFA  may  be  the  mr)re  appropriate 
venue  for  asse.ssing  environmental . 
impacts  of  a  pro[)osed  project,  and  .said 
ideally  the  New'  and  .Small  Starts 
evaluation  and  rating  process  would  be 
consistent  W'ith  NEFA  with  respect  to 
health  findings  and  analysis. 

Another  comment  recommended  the 
environmental  benefits  measure  for 
changes  in  health  focus  on  the  air 
quality  of  the  Community  Planning 
Association  (CPA)  di.strict  wlmre  the 


transit  project  is  located  based  on  the 
idea  that  minority  and  lower-income 
communities  experience  the  poore.st  air 
quality  and  the  highest  rates  of  asthma. 

Another  comment  commended  FTA 
for  recognizing  the  impacts  poor 
transportation  decisions  have  on  public 
health  (based  on  impacts  they  have  on 
air  quality,  etc.)  This  comment 
suggested  FTA  find  w’ays  to  evaluate 
how  transit  investments  can  foster  better 
health  through  improved  environments 
for  accessing  transit  on  foot  and  related 
physical  activity.  It  w'ent  on  to  say  this 
is  an  important  .step  for  PTA  toward 
encouraging  local  and  regional  decision¬ 
makers  to  prioritize  projects  seeking  to 
maximize  public  health  benefits  and 
reduce  health  disparities  in  the 
community  where  a  transit  project  is  to 
be  built. 

(3ne  comment  recommeiuUid  an 
evaluation  tool — such  as  the  Healthy 
Development  Measurement  Tool  or  a 
health  impact  assessment— should  be 
used  in  order  to  determine  the  health 
impact  of  the  transit  project.  This 
comment  also  stated  FTA  should 
recommend  that  project  sponsors  use 
health  impact  assessments  as  a  means  of 
prioritizing  transit  projects  that  could 
reduce  health  disparities  across  race  and 
income  and  achieve  more  equitable 
outcomes. 

Response:  PT.A  agrees  the  results  of 
the  NEPA  process  and  the  New  and 
Small  .Starts  evaluation  and  rating 
process  should  be  consistent  with 
respect  to  health  findings  and  analysis. 
During  tin;  NEPA  process  and  during 
evaluations  of  New  and  Small  Starts 
projects,  P’TA  w'orks  closely  with  project 
sponsors  to  ensure  that  project 
descriptions  and  assumptions  that  go 
into  each  process  are  consistent  with 
each  othe'r  and  with  fi.scally  constrained 
long-range  transportation  plans.  FT.A  is 
continuing  this  approach  with  the 
implementation  of  this  final  rule. 

F  TA  is  implementing  environmental 
benefit  measures  that  examine  c;hanges 
in  air  quality,  changes  in  safety,  and,  as 
soon  as  a  methodology  becomes 
available  to  a.ssess  public  health 
benefits,  including  changes  in  public 
health  potentially  related  to  walking 
and  other  physical  activity.  FTA 
recognizes  that  changes  in  air  quality 
and  changes  in  safety  help  with  public 
health,  but  the  measure  of  health  would 
be  focused  on  items  not  already 
captured  under  the  other  environmental 
benefit  measures  so  as  to  avoid  double 
counting.  In  monetizing  the  benefits 
from  changes  in  air  (juality,  the 
published  literature  l)eing  u.sed  by  FTA 
to  develop  the  factors  considers  the 
relationship  of  pollutants  emissions  and 
incidences  of  di.sease  such  as’asthma 
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and  other  chronic  illnesses  linked  to  air 
quality.  FTA  does  not  agree  with  the 
sugge.stion  to  evaluate  health  benefits  of 
transit  projects  at  the  Community 
Planning  Association  district  scale  as  it 
would  add  complexity  and  conflict  with 
PTA’s  streamlining  goals.  FTA  is 
including  in  the  final  nde  an 
environmental  benefits  measure  of 
public  health  benefits  associated  with 
walking  or  physical  activity,  hut  is  not 
implementing  it  until  a  relatively  simple 
methodology  for  calculating  it  can  be 
developed.  FTA  will  consider 
evaluation  tools  such  as  the  Healthy 
Development  Measurement  Tool  as  it 
continues  its  research. 

3.  Cost-Effectiveness 

a.  Cieneral  Comments 

Comment:  Six  comments  supported 
F  TA's  proposed  simplification  of  the 
cost-effect iveiuiss  measure  in  general. 
Two  comments  objected  to  the  proposed 
simplification,  stating  the  propos(*d 
idianges  would  prioritize  non- 
trans])nrtation  objectives.  Of  these  two 
commtmts.  one  r(a:ommended  an 
alternative'  approach  that  had  heem 
submitted  in  respon.se!  to  the  ANPKM, 
which  is  discussed  above  in  the  section 
on  mobility  benefits.  Two  comments 
suggested  the;  cost-effectiveness 
criterion  be  renamed  "Mobilitv  Cost- 
effectiveness,”  because  other  types  of 
btmefits  are  not  explicitly  included. 

Response:  FTA  is  adopting  its 
])roj)osed  c.hangtcs  to  cost-effectiveness 
with  the  exception  that  FTA  will  no 
longer  a.ssign  adtlitional  weight  under 
the  cost-effectiveness  criterion  to  trips 
made  by  transit  dependent  persons. 
Further,  as  required  by  MAP-21,  for 
Small  Starts  projects,  the  cost- 
(dfectiveness  calculation  will  be  based 
only  on  the  Federal  share  rather  than 
the  total  project  cost.  As  noted  earlier, 
MAP-21  specifies  cost-effectiveness 
should  be  measured  as  “cost  per  trip". 
FTA  believes  it  is  important  in  the 
mobility  criterion  to  consider  trips  made 
by  transit  dependent  persons,  but  that 
the  cost-effectiveness  evaluation  should 
focus  instead  on  total  trips  on  the 
project  without  giving  extra  credit  to  a 
particular  type  of  passenger.  As  noted 
above,  FTA  is  not  adopting  tlu; 
alt(!rnative  approach  received  in  a 
comment  that  was  described  in  the 
earlier  section  of  this  document  under 
the  mobility  measure  since  it  was  not 
fully  described,  it  would  appear  to 
involve  a  cumbersome  process,  and  it 
would  not  meet  some  of  the 
streamlining  goals  intended  by  this  final 
rule. 

FI'A  notes  major  transit  capital 
[)rojects  may  serve  worthwhile  purpo.ses 


beyond  maximizing  travel  time  savings, 
including  improving  accessibility  to 
transit  dependent  persons,  providing 
additional  travel  alternatives  to  the 
automobile,  supporting  changes  in  land 
development  patterns  around  .stations 
that  may  help  to  reduce  sprawl  and 
slow  further  congestion  in  the  future, 
and  improving  environmental 
outcf)mes.  The  measure  for  the  i:ost- 
effetdiveness  criterion  is  established  in 
statute,  and  FTA  is  not  proposing  to 
change  it  as  part  of  the  rulemaking 
process,  but  rather  is  describing  how  the 
measure  will  be  cakadated,  evaluated, 
and  rated  in  Appendix  A  of  the 
regulation.  In  addition,  PTA  is 
requesting  comments  in  the  revised 
proposed  policy  guidance  published 
today  on  the  method  for  calculating  cost 
per  trip.  P'TA  notes  that  projects  that 
produce  significant  travel  time  savings 
are  likely  to  attract  many  riders  since  . 
travel  time  is  a  major  determinant  of  a 
traveler’s  choice  of  mode.  Hence,  the 
selected  measure  of  co.st-effectiveness 
iloes  in  fact  account  for  roduedions  in 
travel  time  even  if  travel  time  savings. 
l)er  se,  is  no  longer  the  measure  being 
utiliztid.  PTA  also  notes  that  the 
calculation  of  net  travel  time  savings  is 
significantlv  more  complex  and  subjeid 
to  error  compared  to  the  calculation  of 
estimated  trips. 

Comment:  Three  comments  raised 
points  related  to  the  travel  demand 
models  used  to  foreca.st  trips  on  the 
project  that  is  used  in  the  cost- 
effectiveness  calculation.  One  f;omment 
stated  no  empirical  evidcuice  exists  for 
the  mode-specific  constants  used  in 
travel  fonjcasts.  Another  requested 
clarification  on  how  special-event 
ridership  would  be  treated  under  the 
proposed  co.st-effectiveness  measure. 

The  third  comment  encouraged  PTA  to 
continue  to  allow  the  u.se  of 
spreadsheets  and  other  travel  model 
alternativ'es  in  developing  ridership 
estimates  for  short  streetcar  segments. 

Response:  As  described  in  the  NPRM, 
PTA  notes  that  it  is  all  the  attributes  of 
a  mode  that  cause  riders  to  change 
modes,  but  that  some  cannot  be 
modeled.  Thus,  PTA  believes  that 
mode-specific  constants  remain  a  good 
proxy  for  such  un-modeled  factors  in 
travel  demand  models.  PTA  currently 
allows  inclusion  of  special-event  trips 
in  ridership  totals  and  will  continue  to 
do  so.  Sponsors  of  projects  may  propose 
use  of  simplified  ridership  e.stimating 
approaches  to  FI'A.  As  outlined  in 
FTA’s  Reporting  Instructions,  project 
spon.sors  shordd  contact  PTA  to  discuss 
potential  alternate  analytical  techniques 
when  beginning  an  alternatives  analysis. 
If  a  sponsor  u.ses  a  simplified  ridership 
estimating  approach,  P'TA  will  review 


the  reasonahility  of  the  approach  and 
the  resulting  ridership  projections  as  it 
does  today. 

Comment:  One  comment  requested 
FTA  reconsider  its  decision  not  to  allow 
regional  differences  in  calculating 
project  costs.  Another  comment 
recommended  P'TA  require  project 
sponsors  to  analyze  baseline  causes.of 
delay  and  to  compare  current  transit 
travel  speeds  with  estimated  free-flow 
travel  speeds. 

Response:  As  stated  in  the  NPRM, 

P'TA  believes  it  is  neces.sary  to  evaluate 
projects  consistently  rather  than  based 
on  regional  differences  since  this  is  a 
national  program  with  greater  demand 
for  funds  then  there  is  supply  of  funds. 
Regarding  travel  speeds,  FTA  believes  it 
is  more  appropriate  to  focus  on  total 
u.sage  of  the  project  in  the  cost- 
effectiveness  calculation  rather  than 
travel  time  saved.  The  state  of  the  art  for 
reliably  estimating  travel  time  saved  is 
not  sufficiently  advanced  to  make  that 
method  more  apjiropriate  than 
estimating  total  usage.  Moreover, 
comfort.  conv(mienc(\  frequenev  of 
service,  and  travel  time  reliability  will 
produce  increased  ridership,  and  thus 
will  bt^  captured  in  the  number  of  trips 
on  tlu;  })nqe(;t. 

b.  Discount  Rate 

Comment:  Nine  comments  supported 
ITA’s  proposal  to  u.se  a  two  percent 
discount  rate  for  calculation  of 
annualized  ca])ital  costs  for  use  in  Ihi; 
immsures  of  cost-cTfectiveness  and 
environmental  benefits.  One  comment 
stated  two  percent  is  too  low  and 
recommended  a  tliree  percamt  discount 
rate. 

Response:  FTA  is  adojging  the 
[)roposed  two  percent  discount  rate 
based  on  the  fact  that  these  are  long 
term  investments. 

c.  Cost  per  Trip  Measuri; 

(A)nnnent:  Twenty-five  comments 
supported  F'TA’s  proposed  change  to  a 
cost-per-trij)  measure  of  co.st- 
effectiveness.  Nine  of  thes»?  comments 
requested  FTA  clarify  that  a  trip  is 
defined  as  an  “unlinked  pas.senger  trip” 
or  “boarding”  for  the  purpo.ses  of  the 
measure.  'Two  comments  proposed 
defining  a  trip  as  a  “passenger  riding  on 
the  proposed  project,”  but  one  of  these 
comments  made  reference  to  Small 
Starts  jjrojetds  only.  One  comment  made 
a  series  of  suggestions,  summarized 
earlier  in  this  document  for  the  horizon 
year,  discount  rate,  and  other  values 
that  should  be  u.sed  in  the  cost-per-trip 
calculation. 

Seven  comments  opposed  the 
replacement  of  the  currimt  cost- 
effectiveness  measure  with  the  projiosed 
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i;ost*|)er-trip  measure.  ()i  these,  five 
recjiiested  travid  time  savings  be 
retained  as  part  of  the  measure,  one 
recpie.sted  benefits  gained  by  reducing 
congestion  for  e.xisting  users  ot  the 
transit  system  be  considered,  and  on*^ 
napiested  the  current  measure  la; 
retainer!  as  is. 

licsponsfr.  FTA  is  adopting  thr; 
proposed  cost-per-trip  nuiasure  of  cost- 
effr‘c,tiven(!ss.  r!xcept  that  no  additional 
weight  will  be  assigned  to  trips  made  by 
transit  dependent  ptirsons.  MAl’-2t 
najuires  the  use  of  t:ost  per  trip  as  th(^ 
mrsrsure  of  cost-effrictiveness.  Thr! 
definition  of  a  trip  in  this  nu'asure  is 
“linked  trip  using  the  project.”  which 
I'TA  defines  in  the  revised  propo.stHl 
policv  guitlancr*  being  puhlisiied 
concurrently  with  this  final  rulr!.  To 
support  thr!  strriamlining  of  New  anrl 
.Small  Starts  pror;erlurr!s.  Fl’A  will  not 
ust!  nndtiple  measurrrs  r)f  r:ost- 
trflectiventjss. 

ITA  brilirwes  travel  time  savings  t:an 
hr!  an  important  briiiefit  of  a  majrrr 
transit  investment,  but  observes  they 
have  btien  challenging  to  rrstimate 
reliahlv-  1  he  proprrserl  trip-baserl 
measure  is  intonrlerl  to  be  t'asir'r  tr) 
fr)rrH:ast  while  .still  prrrviding  a  gorrrl 
inriication  rrf  prr)jer;t  merit. 

I'TA  has  arldrrrsserl  comments  on  the 
horizon  year,  rlisrumnt  rate,  anti  rrther 
paramr!tt*r.s  t)f  the  cost-per-trip  measure 
rilsrtwhere  in  this  final  rule. 

d.  Kat:tor-SptK;ific  Briiakpoints 

(A)mment:  Threrr  t:t)inments 

ret:t)m  men  tied  FTA  rlevelop  t;t)st- 
effectivenriss  hrtiakptjints  actxtrtling  trr 
the  t)bjrM:tives  anti  characteristics  of 
prt)jer:ts,  such  as  mt)de-spet;ifir: 
breakpoints. 

liesponsn:  FTA  is  using  a  st>t  of  t;ost- 
effetliveness  breakprrints  that  will  apply 
tt)  all  Ntnv  Starts  prrtjects  and  difft;rent 
set  of  breakprtints  that  will  apply  to  all 
Small  Starts  prrtjerds.  Bet;ause  MAF-21 
spec.ifies  the  benefits  rtf  Small  Starts 
project  must  be  c.ompared  to  the  Federal 
share,  the  hrrtakpoints  will  be  different 
than  for  Nttw  Starts  whttre  the  benefits 
are  compart'd  to  the  annualized  capital 
anti  operating  co.st  of  the  project.  Having 
mode-  ttr  ch^rat;teristic-spet:ific 
breakpoints  wttuld  imply  that  F^I’A 
weights  trips  and  allocates  funrls 
act:ording  to  these  factors.  whir;h  it  dotj.s 
nr)t. 

e.  Elimination  of  Baseline  Altrirnative 
Requirement 

Cowinent:  Thirty-eight  comments 
supported  FTA’s  proposal  to  eliminate 
the  requirement  for  a  baseline 
alternative  for  the  purposes  of 
calculating  cost-effectiveness.  Two 
t:omments  opposed  the  proposal. 


IU!sponsa:  FTA  is  arlo|)ling  its 
prtrprrsal  Ir)  eliminalt;  thr;  baseline 
altr;rnativo  n;quiromenl  br^cause  rrf  thr; 
strr;amlining  btmefits  it  will  ar:hir;ve  lor 
thr;  Nt;w  .Starts  and  Small  Starts  prrit;ess. 
I'urther,  MAl’-21  t!xplir;itly  r;alls  fr)r  icsr; 
r)f  tin;  ‘‘no-actir)n"  altornativr;  for  .Small 
Starts  prr)jt;r;ts.  Frojt;r;t  sponsrrrs  have 
hatl  to  spi’iirl  a  signifiriant  anirrunt  r)f 
tinu;,  mrmey,  anrl  effort  trr  devr;lop  a 
hasr;lint*  altornativr;.  ()lt(;n  the  bast;linr' 
alternative  is  r)ne  that  is  nrw(;r  untler 
serir)us  r  onsirleration  Irniallv  forar;tual 
r:r)nstrur;tir)n  br;r:ausr;  it  is  inrt  rlesiretf  hv 
irreal  lr;arlers.  'I'hus,  rleveloping  tin; 
has(;line  alternative  bectrmes  simply  a 
ruunhersonu;  exerriisr;  nr!r;essary  tt)  mrrrrt 
Ft;deral  rr;(iuirt;mt;nts.  The  NEFA 
|)rt)t:ess  rr;rpiirt;s  prujt;t:t  s|ir)nst)rs  tt) 
t:t)nsid(;r  a  n;Ji.st)nahlr;  range  t)f 
alternativr;s,  st)  t;liminating  tin; 
d(;velt)pment  r)f  a  baseline  alternativr;  in 
no  wav  eliminates  the  in;etl  frtr  sp()nst)rs 
to  lt)t)k  at  vari))ns  alternatives  when 
making  investnn;nt  tlrrcisitms.  F  TA 
rr;tpiirt;d  the  tlevr)lr)pmt;nt  t)f  a  baselinr; 
aiti;rnative  bt;r;au.se  of  the  use  of 
int;remr;ntal  mr*asures.  partir;ularly  cost- 
eff);ctivenr;ss,  anrl  the  nr;etl  tt)  help  levr;! 
the  playing  fielrl  fr)r  evaluatirtn  t)f  a 
with;  variety  r)f  prt)jects  natit)nwitle. 
H))wever.  develt)ping  a  baseline 
alternative  was  frniiul  tt)  bt;  a 
burtlen.some  jirocess  anrl  confusing  tt) 
many,  with  the  resulting  t:alcnlatir)n  of 
t:ost-effr;t:tiveness  not  rtrarlily 
unrlerstt)t)tl  hy  the  general  publit:.  By 
moving  to  a  t:o.st-effr;ctiveness  measure 
baserl  on  r:t)st  per  trip  as  rr;qnirerl  in 
law.  which  is  not  an  incremental 
mt;asure.  rlr;velr)ping  the  ba.selinr; 
alternative  as  the  point  of  t:t)mparison  is 
nt)  longer  net:essary.  Furthermrtre,  FTA 
believes  it  is  the  rt;spt)nsibility  r)f  lot;al 
tfr;cisir)n  makers  to  balance  the  cr)sts. 
benefits,  and  risks  r)f  varirms 
alternatives.  I,r)r;al  t)ffit:ials  are  closest  tt) 
the  unique  cirraun.stances  t)f  their  art>a 
and  are  in  the  bt\st  pt)sitir)n  to  c.trnsitler 
all  relevant  factrirs  when  dtweloping 
alternatives  for  r:t)nsirleration.  Tht;.se 
analyses  can  be  rarnducted  as  part  of  the 
metropolitan  transprrrtation  planning 
and  NEPA  prot;esses.  Under  MAP-21, 
only  ont;e  a  prnjf;ct  has  cleared  both 
processes  and  a  Lr)cally  Preferred 
Alternative  is  adoptetl  into  the  Long 
Range  Transportation  Plan  is  a  project 
ready  to  be  evaluated  for  entry  into  the 
newly  defined  “engineering”  stage  for  a 
New  .Starts  project. 

f.  Pre-Qualification — C'ost-Effectiveness- 
Specific 

Comment:  Three  comments  supported 
FTA’s  proposal  to  develop  warrants  that 
would  allow  projects  to  pre-qualify  as 
cost-effective.  One  comment  suggested  a 
project  be  able  ta  qualify  for  the  same 


cost-effoctiven(;ss  rating  as  an  earlier 
project  in  the  same  corridor  if  its 
annualized  cost  per  trip  is  ecpial  to  or 
less  than  tliat  of  the  earlier  project. 
Another  comment  retpiested  that 
warrants  not  favor  a  particular  mode. 

Response:  FTA  is  adopting  in  this 
final  rule  the  ability  to  develop 
warrants.  More  information  on  warrants 
w'ill  he  proposed  in  futun;  policv 
guidance. 

g.  B»;ttei  inents/Enrichments 

(jyinment:  Forty-five  comments 
supported  the  proposal  to  (;xclude 
certain  items,  originally  defined  as 
“hetterm(;nts,"  from  tin;  calculation  of 
co,st-effe(:tiveni;ss.  Of  the  comments  that 
supported  this  propo.sal,  nim;  support(;d 
excluding  the  costs  of  pedestrian  and 
bicycle  facilities  and  six  supported 
excluding  the  costs  of  LEE!)  design 
elements.  Twelve  of  the  comments 
stated  that  allowable  “l)ett(;rments'’ 
should  be  defined  by  FTA  in  policy 
guidance,  and  ff)ur  suggested  FTA  use 
the  same  definition  of  “betterments" 
used  in  Circular  5010. D.  Ten  comments 
requested  FTA  be  flexible  in  the 
definition  of  betterments  to  reflect  lo(;al 
conditions.  Most  of  the  commt;nts  that 
supported  (;xchiding  “betterm(;nts” 
provided  lists  of  various  elements  to  bt; 
considen!d  as  “bt;tterments."  including 
items  net;ded  for  climate  adaptation, 
energy  efficiency  measures,  safety 
improvemi;nts,  noise  mitigation, 
acquiring  land  for  affordal)le  housing, 
energy  reduction  elements  c;oinparable 
to  l.EED  certification.  stnu;tured  par”king 
in.stead  of  surface  parking,  off-site 
[)ede.strian  and  bicycle  improvements, 
storm-water  management,  and  a  variety 
of  other  activities.  Three  comments 
opposed  the  inclusion  of  parking.  Two 
comments  were  opposed  to  excluding 
tin;  cost  of  “betterments”  from  cost- 
effectiveness  altogether.  One  of  these 
two  comments  suggest(nl  that 
categorizing  elements  as  “betterments” 
may  result  in  them  becoming  ineligible 
for  funding  in  the  future.  The  other 
suggested  that  “betterments”  such  as 
LEED  certification  woidd  be  more 
appropriately  captured  under  the 
environmental  benefits  measure  rather 
than  the  cost-effectiveness  measure. 
Several  comments  suggested  using  a 
different  term  than  “betterments”  to 
reduce  confusion  with  the  definition  of 
“betterments”  li.sted  in  Circular  5010. D. 
Two  comments  proposed  capping  the 
cost-reduction  of  “betterments”  at  10 
percent  of  project  cost. 

Response:  As  suggested  by  several 
comments,  FTA  is  adopting  the  term 
“enrichments”  rather  than  the  term 
“betterments”  to  avoid  confusion  with 
“betterments”  defined  in  Circular 
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5010. ID.  FTA  believes  allowing  clearly 
defined  “enrichments”  (thost;  elements 
that  go  beyond  what  is  needed  for  the 
basic  functioning  of  the  project)  to  lie 
excluded  from  the  cost  part  of  the;  cost- 
effectiveness  calculation  for  New'  Starts 
projects  is  reasonable  and  can  help  to 
remove  disincentives  from  including 
higher  cost  elements  whose  benefits 
would  not  be  captured  by  the  final 
rule’s  limited  number  of  measures,  l-’or 
example,  since  the  environmental 
benefits  measure  is  focused  on  those 
impacts  that  come  from  a  reduction  in 
VMT,  the  environmental  benefits  of 
I.RED  certification  of  the  transit 
facilities  woidd  not  be  captured  in  that 
measure.  Likewise,  most  local  trav(*l 
models  around  the  country  are  not 
sensitive  enough  to  account  for  the 
number  of  trij)s  that  w'ould  be  indut;ed 
bv  bicycle  iniproveimmts  included  in  a 
project  such  as  bike  racks  or  lockers. 
i’TA  agrees  with  the  comment  received 
stating  that  New  Starts  cost- 
effectivimess  should  include  only  the 
costs  necessary  to  prodiu;e  the  benefits 
examined  in  the  cost-effectiveness 
calculation  rallim-  than  include  all  costs. 
FLA  is  jiroposing  to  define  the  concejU 
of  "enrichments"  in  the  Appendix  to 
this  final  rule  and  to  provide  a  list  of  the 
“enrichments”  it  will  allow  to  be 
excluded  from  the  New  ,Starts  cost- 
effectiveness  calculation  in  the  revised 
proposed  policy  guidance  being 
published  today  concurrently  with  this 
final  rule.  Items  being  propo.sed  as 
“enrichments”  include  artwork, 
landscaping,  pedestrian  and  bicycle 
improvements,  su.stainable  building 
design  elements,  alternative  fueled 
vehicles,  and  joint  development  costs. 
FTA  agrees  the  benefits  of  such  features 
are  not  often  cajjtured  in  the  primary 
benefits  being  evaluated  in  the  cost- 
effectiveness  criterion,  but  that  the.se 
features  nonetheless  produce  desirable 
outcomes  such  as  reduced  facility 
energy  use,  increa.sed  ridership.  and/or 
improved  aesthetics  and  quality  of  life 
factors.  Although  there  is  merit  to  the 
li.st  of  concurrent  non-project  activities 
or  “hetterments”  described  in  Circular 
501 0.D,  FTA  propo.ses  to  limit  the 
numher  of  scope  elements  that  may  be 
considered  “enrichments”  to  only  those 
items  non-integral  for  the  j)lanned 
functioning  of  the  proposed  project. 
Many  comments  expressed  support  for 
maintaining  flexibility  in  what  can  be 
considered  an  “enrichment,”  but  a 
similar  number  of  comments  expressed 
concerns  about  prolonged  negotiations 
with  FTA  over  w'hat  may  he  considered 
as  an  “enrichment.”  Thus,  FTA  is 
proposing  a  definition  of  “enrichments” 
in  the  Appendix  to  this  final  rule,  and 


providing  a  list  of  allowable 
“enrichments”  in  the  revised  proposed 
jiolicy  guidance  made  available  for 
comment  today.  FTA  believes  the  list  of 
“enrichments”  that  has  been  developed 
is  generally  consistent  with  the 
[)roposals  suggested  in  the  comments  on 
the  NFKM.  The  list  of  enrichments  can 
be  revisited  in  future  propo.sed  policy 
guidance,  however,  as  more  information 
becomes  available.  Further,  FTA 
believes  its  approach  for  considering 
“enrichments”  is  consistent  with  its 
streamlining  goals  in  that  it  will  not 
require  significant  discussion  or  “back 
and  forth”  verification  between  project 
sponsors  and  FTA.  FTA  is  not  including 
parking  in  the  li.st  of  propo.sed 
"enrichments”  bet;ause  .some  parking  is 
clearly  integral  to  some  prdjects.  FTA 
does  not  believe  the  “enrichments"  it  is 
proposing  in  the  policy  guidance  would 
exceeded  10  percent  of  a  proposed  New 
.Starts  project’s  total  cost. 

For  .Small  .Starts  projects,  MAP-21 
explicitly  calls  for  FTA  to  establish 
ratings  based  on  "an  evaluation  of  the 
benefits  of  the  project  as  compared  to 
the  Federal  assistance  to  be  provided.” 
Accordingly,  FTA  will  adopt  in  this 
linal  rule  a  cost-effectiveness  measure 
for  Small  Starts  that  compares  the 
Federal  share  requested  to  trips  taken  on 
the  project.  FfA  will  not  subtract  the 
cost  of  "enrichments”  from  the  Federal 
share  considered  in  the  cost- 
effectiveness  measure  for  .Small  Starts. 

4.  Operating  Efficiencies 

Comment:  Five  of  the  nineteen 
comments  roc:eived  agreed  with  the 
propo.sed  "operating  cost  per  place- 
mile”  measure  for  evaluating  operating 
efficiencies.  Three  agreed  without  any 
comment  and  one  commented  that  the 
project  sponsor  could  lower  operating 
cost  per  place  mile  artificially  by  adding 
more  capacity  than  w'arranted.  I'he  sanu; 
comment  suggested  consideration  of 
efficiency  factor  adjustments  to  the 
measure  to  allow  closer  analysis  of  large 
and  small  systems.  Another  comment 
suggested  FTA  implement  a  spreadsheet 
or  simple  tracking  tool  to  c;alculate  the 
measure  and  reqmjsted  that  the  vehicles 
and  transit  .services  currently  in  a 
corridor  not  have  a  bearing  on  how' 
vehicles  and  transit  services  for  a 
proposed  project  are  defined  for  the 
purposes  of  calculating  place-miles. 

Of  the  fourteen  comments  that 
disagreed  with  the  new  measure,  most 
preferred  using  the  current  measure, 
w'hich  is  operating  cost  per  passenger 
mile.  The  reason  mo.st  often  cited  for  not 
liking  the  proposed  measure  was  that  it 
considers  only  service  provided  and  not 
the  level  of  service  utilization.  Thus,  the 
comments  stated  the  new  measure 


s(!ems  to  reward  transit  projects  that 
simply  provide  more  capacity  by 
increasing  frequencies  even  if  those 
frequencies  are  not  warranted  based  on 
estimated  ridership  levels.  Several 
comments  al.so  stated  the  proposed 
measure  could  favor  larger  systems  over 
smaller  systems.  One  of  the  comments 
stated  concerns  with  how  FTA  would 
consider  standing  capacity  when 
calculating  place-miles  and  suggested 
that  FTA  would  allow  certain  modes 
such  as  bus  and  heavy  rail  to  assume 
standing  capacity  hut  not  commuter  rail. 
Another  comment  stated  that  in  the 
determination  of  place-miles,  peak  loads 
should  not  exceed  identified  levels  of 
service  from  TCRP  Report  100  ("Transit 
C:apacity  and  Quality  of  .Service”).  A 
third  comment  suggested  FTA  use 
"operating  cost  per  place-hour”  instead 
given  that  it  measures  service  provided 
as  "operating  cost  per  place-mile”  but 
does  not  reward  projects  in  areas  w'here 
commute  distances  have  ballooned  due 
to  sprawl  and  insufficient  planning  for 
grow'th. 

Hesponsp:  MAP-21  (diminates 
“operating  efficiencies”  as  a  project 
justification  criterion  and  instead  calls 
for  including  a  “congestion  relief’ 
criterion  Accordingly,  FTA  will  no 
longer  include  a  measure  for  operating 
efficiencies.  Because  a  measure  for 
“congestion  relief’  was  not  proposed  in 
the  NPRM,  FTA  is  proposing  in  the 
revised  policy  guidance  published 
t;nncurrently  with  this  final  rule  to 
assign  a  medium  rating  for  congestion 
relief  for  all  projects  seeking  New  and 
Small  .Starts  funds  until  such  time  as 
subsequent  interim  policy  guidance  and 
rulemaking  can  be  completed  to  allow 
for  public  comment  on  a  proposed 
measure  for  the  criterion. 

5.  Economic  Development  Effects 
a.  General  (’omments 

Comment:  Forty-two  general 
c:omments  were  offered  on  the  propos(!d 
economic  development  criterion,  which 
was  that  FTA  would  evaluate  and  rate 
the  extent  to  which  a  proposed  project 
is  likely  to  enhance  additional,  transit- 
supportive  development  based  on  the 
existing  plans  and  policies  to  support 
economic  development  proximate  to  the 
project.  Twenty-six  of  these  agreed  with 
the  proposed  economic  development 
criterion.  Of  these,  10  offered  general 
support  for  including  economic 
development  in  project  evaluations; 
three  sugg(?sted  broader  measures  for 
economic  development  and 
consideration  of  .scenario-based  analysis 
of  direct  changes  to  VMT;  two 
.supported  the  use  of  more  qualitative 
measures;  one  suggested  the  inclusion 
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of  the  track  record  of  j(»bs  created;  one 
recommended  additional  research;  one 
suggested  assessing  how  local  and 
n;gional  plans  and  policies  wt)uld  allow 
for  future!  transit-oriented  developnmnt; 
and  eight  did  not  make  specific 
recommendations. 

Six  comments  disagreed  with  the 
proposed  economic  development 
criterion.  Two  of  these  comments 
sviggested  additional  research.  One 
comment  stated  there  is  a  contradiction 
between  corridor-level  versus  regional- 
level  analysis.  One  comment  asserted 
that  fTA’s  proposal  does  not  adequately 
distinguish  between  economic 
development  and  land  use.  One 
comment  stated  that  transit’s  ability  to 
reduce  transai.tion  costs  and  increase 
productivity  is  not  sufficient  to  cluster 
or  intensify  development.  One  comment 
stated  that  transit  agencies  have  little 
land  use  authority. 

Ten  of  the  comments  received  were 
neutral  about  the  propo.sed  »!conomic 
development  criterion  or  did  not  offer  a 
clear  position.  Five  of  these  {:omments 
p<!rtained  to  jobs.  They  mentioned 
evaluating  the  percent  of  jobs  accessible 
via  transit  before  and  after  project 
implementation,  consideration  of  job 
growth  policies  and  job  creation  and 
potential,  and  the  u.se  of  a  warrant-based 
approach  based  on  current  levels  of 
employment  density.  Two  comments 
stated  higher  land  values  could  he  a 
negative  effect  of  transit.  One  of  the  two 
comments  recommended  more  attention 
to  value  capture.  Three  comments 
suggested  consideration  of  plans  and 
policies  or  proactive  measures  such  as 
funding  committed  through  public- 
private  partnerships. 

Hesponse:  FTA  appreciates  the 
general  support  of  the  improved 
economic  development  criterion.  FTA 
b»!lieves  the  clustering  of  development 
around  a  transit  investment  is  a  key 
measure  of  the  value  of  the  project. 
Transit  projects  can  help  local  areas 
improve  the  livability  and  sustainability 
of  their  communities  by  increasing 
transportation  choices  and  access  to 
transportation  services;  improving 
energy  efficiency,  reducing  greenhouse 
gas  emi.ssions  and  improving  the 
environment;  and  improving  the 
environmental  sustainability  of  the 
communities  they  serve.  Improved 
access  to  jobs  and  activity  centers  can 
contribute  to  local  economic  growth. 
FTA  agrees  with  the  comments  that 
suggest  additional  research  for  this 
measure. 

b.  Affordable  Housing 

('.oiunwnt: Thirty-nine  comments 
were  ret:eived  in  response  to  hTA’s 
proposal  to  examine  the  plans  and 


policies  in  place  to  maintain  or  increa.se 
affordable  housing  in  the  project 
corridor  under  the  economic 
development  criterion. 

Twenty-six  of  the  comments  agreed 
with  including  affordable  housing  plans 
and  policies  in  the  evaluation  of 
economic  development.  Of  these 
comments,  the  majority  gave  general 
sup|)ort  for  evaluating  affordable 
bousing  and  transit-tiriented 
development.  .Several  rec;ommended 
FTA  define  affordable  housing  and 
provide  further  guidance  about  how  it 
would  be  evaluated.  Suggestions 
provided  by  .several  comments  included 
examining  plans  and  policies  related  to 
employer-assisted  housing,  community 
land  trusts,  inchisionary  zoning, 
})rograms  to  })reservt!  subsidized 
housing,  and  programs  for  attracting 
workforce  and  market-rate  housing.  Two 
comments  suggested  FTA  examine 
affordable  housing  funding  per  track 
mile.  A  few  comments  stated  FTA 
should  coordinate  with  other  agencies 
on  developing  how  it  would  evaluate 
plans  and  policies  to  support  affordable 
housing,  including  the  U.S.  Department 
of  Housing  and  Urban  Development 
(HUD)  and  the  Partnership  for 
.Sustainable  Communities.  One 
comment  stated  FTA  should  examine 
the  affordability  of  new  residential 
development  near  transit  stations. 

Three  comments  disagreed  with 
including  plans  and  policies  to  maintain 
or  increase  affordable  housing  under  the 
economic  development  criterion.  One 
comment  stated  affordable  housing 
should  be  addressed  through  public 
policy,  rather  than  transit  policy.  One 
comment  suggested  it  should  be 
considered  under  the  land  u.se  criterion, 
not  the  economic  develo[)ment 
criterion.  Another  comment  stated  plans 
and  policies  should  not  be  inchnhid 
because  transit  agencies  can  only 
support,  not  mandate,  plans  and 
policies. 

Ten  of  the  comments  received  about 
the  proposal  to  evaluate  plans  and 
policies  to  maintain  or  increase 
affordable  housing  were  neutral  or  did 
not  offer  a  clear  position.  Tw'o  of  these 
comments  sugge.sted  giving  greater 
weight  to  proposals  that  exceed  a 
minimum  number  of  accessible  units 
and  that  maximize  three-bedroom 
family-sized  units.  One  comment 
recommended  that  FTA  develop 
strategies  that  communities  can  use  to 
preserve  affordable  housing.  Another 
comment  recommended  including 
“workforce  housing.”  One  comment 
suggested  rewarding  areas  that 
minimize  displacement.  One  comment 
proposed  “affordability  of  new 
residential  development  near  transit 


stations.”  One  t;omment  slated  that 
townhouses  should  meet  KX^-AN.SI 
Type  C  unit  requiniiiuints  for  “visitable” 
housing.  One  (X)mment  supported  more 
Fd’A  efforts  to  collaborate  with  others. 
Finally,  one  comment  recommended 
F  TA  focus  on  projects  that  rfiduce 
(;ombined  housing  and  transportation 
cost. s'. 

liofiponsi;:  FTA  is  expanding  its 
current  practice  of  evaluating  transit 
supportive  plans  and  policies  und(!r 
economic  development  by  including  an 
examination  of  the  plans  and  policies  to 
maintain  or  increase  the  supply  of 
affordable  housing  in  the  project 
corridor  because  FTA  believes  that 
maintaining  affordable  housing  near 
transit  creates  more  inclusive 
c:ommunities  and  helps  to  ensure  lower 
income  families  hav(!  ready  access  to 
transit.  FTA  has  outlined  in  the  nivised 
proposed  policy  guidance  published 
today  how  it  projioses  to  examine 
affordable  housing  plans  and  policies. 
The  revised  proposed  policy  guidance! 
has  been  developed  in  coordination 
with  HUD  and  is  subject  to  public 
comment.  FTA  appreciates  the 
suggestions  {)rovided  and  has  taken 
them  into  e;onsideration.  In  addition, 
FTA  will  evaluate  the  amount  of 
existing  affordable  housing  in  the 
project  corridor  under  the  land  use 
criterion. 

ITA  di.sagrees  with  comments  stating 
affordable  housing  shoultl  not  be 
addres.sed  through  transit  policy  based 
on  the  idea  that  affordable  housing  is  a 
land  use  issue  and  not  an  economic 
development  issue,  and  the  comments 
stating  that  affordable  housing  plans 
and  policies  should  not  be  included 
because  transit  agencies  cannot  mandate 
these  plans  and  policies.  Affordable 
housing  is  an  economic  development 
and  land  u.se  i.s.sue  becau.se 
transportation  access  to  affordable 
housing  has  great  potential  to  stimulate 
new  development  and  foster  the  future 
economic  growth  of  an  area.  FTA 
recognizes  transit  agencies  cannot 
mandate  these  plans  and  policies  and 
they  are  instead  developed  by  localities. 
But  FTA  believes  the  nature  of  the  area 
surrounding  transit  has  a  great  impai:t 
on  its  success,  and,  thus,  through  the.se 
requirements  FTA  encourages  transit 
agencies  to  coordinate  and  form 
partnerships  with  localities  to  guide 
transit-supportive  developmeot  and 
affordable  housing. 

c.  Job  Creation 

Comment:  Six  comments  were 
received  in  response  to  FTA’s  proposal 
to  report  under  the  economic 
development  criterion  the  number  of 
domestic  jobs  created  by  the  design. 
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construction,  and  operation  oi  the 
proposed  project.  Four  of  the  comments 
agreed  with  intduding  jot)  creation  as  a 
measure  of  economic  development.  One 
of  those  suggested  '‘full-time  equivalent 
jobs”  as  the  measure.  Another 
recommended  reviewing  the  track 
record  of  local  transit  supportive 
policies  and  doniHstic  jobs  created.  One 
comment  disagreed  with  the 
consideration  of  job  creation,  stating  any 
figures  would  be  ba.sed  on  industry- 
averages  and  not  on  specific  work  plans 
for  constructing  the  project.  Thus,  the 
commenter  felt  such  a  measure  was 
likely  to  correlate  directly  with  project 
cost  and  did  not  need  to  be  reported 
separately.  Another  comment  neither 
agreed  or  disagreed,  but  suggested  k’TA 
develop  a  methodology  for  calculating 
indirect  jobs  based  on  a  measurement  of 
a  station  area. 

Rf^sfyonso:  FTA  beli(!ves  the  number  of 
domestic  jobs  related  to  the  design, 
construction,  and  operation  of  a  project 
is  one  indicator  ot  how  the  transit 
investment  contributes  to  local  and 
regional  economic  develoj)ment.  FTA  is 
not  spetafying  a  methodology  for 
estimating  job  creation,  but  rather  is 
allowing  project  sponsors  to  determine 
how  to  calculate  the  figure.  F’TA  would 
not  use  the  estimated  number  of 
domestic  jobs  in  development  of  the 
economit;  development  rating,  but 
woidd  simply  report  the  number  for  the 
project  as  an  informational  item.  FTA 
acknowledges  that  these  jobs  do  not 
neces.sarily  reflect  net  increases  to 
overall  U.,S.  employment.  A  net  increase 
would  result  to  the  extent  that  these 
workers  woidd  otherwise  be 
unemployed  or  underemployed.  When 
the  economy  is  at  full  employment,  jobs 
related  to  New  Starts  and  Small  Starts 
projects  are  unlikely  to  have  an  impact 
on  net  overall  U.S.  employment; 
instead,  labor  would  primarily  be 
shifted  from  one  sector  to  another.  On 
the  other  hand,  during  a  period  of  high 
unemployment,  jobs  related  to  New 
Starts  and  Small  Starts  projects  may 
affect  net  overall  U.S.  employment 
because  the  labor  market  is  not  in 
equilibrium. 

d.  Optional  Quantitative  Analysis 


the  project  as  used  in  the  cost- 
effectiveness  measure. 

Twenty-one  of  the  comments  agreed 
with  allowing  an  optional  quantitative 
analysis  to  he  prepared  and  submitted 
for  evaluation  under  the  economic 
development  criterion.  Several 
suggosteil  FTA  continue  re.search  in  this 
ar^a  and  develop  guidanc;e  nr  a  specific 
methodology  for  undertaking  the 
analysis.  Two  comments  supported  the 
optional  quantitative  analysis,  but  were 
concerned  with  monetizing  the  benefits 
and  comparing  them  to  cost,  staling  it 
could  give  the  impression  the  measure 
is  a  cost-benefit  calculation  that  intends 
to  capture  all  benefits  when  it  does  not. 
One  comment  supported  an  analysis  of 
workforce  access  for  New  Starts  projects 
only  and  not  for  Small  Starts  projects. 
One  comment  agreed  w'ilh  an  optional 
(]uantitative  scenario  analysis  but  felt 
that  VMT  evaluation  should  be  kept 
under  the  environmental  benefits 
criterion. 

Nine  comments  di.sagreed  with  the 
proposal  to  allow  an  optional 
quantitative  analysis,  'fhree  of  these 
i;ommenls  asserted  such  an  analysis  Is 
not  well  linked  with  economic 
development.  Three  of  the  comments 
stated  the  methodology  is  unclear  and 
offered  an  alternative  approach.  One 
such  suggested  approach  w'as  to  use 
direct  measures  such  as  increased 
density,  job  density,  affordable  housing, 
and  property  tax  records.  Another 
suggested  approach  was  to  consider  past 
regional  performance.  One  comment 
stated  that  increased  density  does  not 
translate  to  less  VMT  or  job  creation. 
.Several  of  the  comments  that  disagreed 
with  the  proposal  expressed  concern 
with  monetizing  the  benefits. 

Five  of  the  comments  received  were 
neutral  or  did  not  offer  a  clear  position 
in  agreement  or  di.sagreement.  Four  of 
these  comments  wanted  the  analysis  to 
examine  job  acces.sibility  such  as  change 
in  station  area  access  to  the  regional 
work  force  within  40  minutes  of  transit 
travel  time.  One  stated  that  FTA  shoidd 
acknowledge  that  the  purpose  of  many 
projects  is  to  retain  existing 
development  levels. 

Busponse:  FTA  believes  allowing 
project  sponsors  the  opportunity  to  do 
scenario  analyses  and  estimate  indirect 
changes  in  VMT  resulting  from  changes 
in  development  patterns  provides 
additional  insight  into  the  potential 
economic  development  effects  of  the 
proposed  project.  Such  studies  can 
assess  whether  denser  land  use  patterns 
in  the  corridor  that  may  result  from 
implementation  of  the  project  will 
produce  fewer  VMT  than  if  the 
development  occurred  elsewhere  in  the 
region  at  lower  densities.  Such  analyses 


Comment:  Thirty-five  comments  were 
received  in  respon.se  to  FTA’s  proposal 
to  allow  project  .sponsors,  at  their 
option,  to  perform  a  quantitative 
analysis  that  would  e.stimate  the  change 
in  indirect  VMT  resulting  from  changes 
in  development  patterns  anticipated 
with  implementation  of  the  proposed 
project  and  then  monetize  the  resulting 
benefits  for  comparison  with  the  same 
annualized  capital  and  operating  cost  of 


are  not  expected  to  produce  results 
suggesting  that  the  project  is  likely  to 
induce  additional  grow'th  in  a  region  as 
a  whole,  but  in.sload  are  likely  to  focus 
primarily  the  impacts  of  redirecting 
land  development  in  the  region.  FTA 
notes  that  a  recent  Transit  (Cooperative 
Research  Program  (TURP)  report — 

“TCRP  Web  ()nly  Document  .'jtt — 
Methodology  for  Determining  the 
Economic  Development  Impacts  of 
Transit  Projects” — may  provide  useful 
insight  into  how  such  studies  could  he 
conducted.  Such  studies  could  lead 
localities  and  metropolitan  planning 
organizations  to  reexamine  growth  plans 
and  policies  to  reinforce  transit- 
supportive  development.  FTA  already 
uses  direct  measures  such  as  existing 
{lopulation  and  emjiloyment  densities  to 
rale  projects  under  the  land  use 
criterion.  .Similarly,  FTA  already 
considers  past  demonstrated  regional 
pi^rformance  in  implementing  transit 
supportive  plans  and  policies  under  the 
economic  development  criterion  and 
plans  to  continue  to  do  so. 

For  some  time.  FTA  has  been 
researching  methodologies  for 
estimating  economic  development 
benefits  resulting  from  implementation 
of  transit  projects.  F  TA  sought  comment 
on  one  potential  approach  it  developed 
for  undertaking  such  an  analysis,  but 
was  told  in  the  public  comments 
received  that  the  approach  was  too 
cumbersome  and  time  consuming. 
Through  the  ANFRM,  FTA  again  sought 
ideas  on  how'  to  examine  the  economic 
development  effects  of  transit  projects. 
Again,  no  clear,  consistent  methodology 
W'as  suggested  that  could  be 
implemented  nationwide  using  readily 
available  and  verifiable  data.  Thus.  FFA 
is  not  prescribing  an  approach,  but 
allowing  project  sponsors  to  undertake 
the  analysis  only  at  their  option  and 
only  w'ith  a  methodology  they  believe 
makes-sense.  FI'A  will  continue  to 
research  better  w'ays  to  measure 
economic  development  and  perhaps 
propose  a  specific  methodology  in 
future  policy  guidance. 

PTA  understands  the  concerns  noted 
with  monetizing  the  benefits  resulting 
from  the  change  in  indirect  VMT  and 
comparing  them  to  the  annualized 
capital  and  operating  cost  of  the  project, 
but  believes  under  the  multiple  measure 
evaluation  approach  specified  in  law  no 
single  measure  will  be  interpreted  as  a 
full  cost-benefit  analysis. 

6.  Policies  and  Land  Use  Patterns  That 
Support  Public  Transportation 

a.  General  Comments 

Comment:  Twenty  comments  were 
offered  on  FTA’s  proposal  to  base  the 


Federal  Register/ Vol.  78,  No.  8 /  Wednesday,  [anuary  9,  2013 /Rules  and  Regulations 


2011 


land  use  criterion  on  the  existing 
population  and  employment  densities 
in  the  corridor  and  the  amount  of 
existing  puhlically-supported  housing 
in  the  corridor  today.  Twelve  of  these 
comments  agreed  w'ith  tlm  proposed 
land  use  criterion.  One  of  these 
emphasized  that  parking  management 
and  pricing  policies  are  key  contributors 
to  making  transit  effective  aiuf  suggested 
giving  credit  to  communities  that 
develop  parking  strategies  that 
complement  transit  mobility  goals.  One 
of  the  comments  in  favor  of  the 
propo.stul  approach  suggested  the 
breakpoints  for  the  land  u.se  measures 
he  geared  to  the  cost  of  the  proj(!ct  an<l 
the  level  of  population  density.  Anolln'r 
in  favor  of  the  propostnl  approach 
exju'essed  appnHuation  for  publically 
supported  housing  terminologv  that 
pcninits  considiiration  of  both  traditional 
federally-supported  jmblic  housing  as 
well  as  otln!r  affordable  housing 
ilevelopments  subject  to  long-term 
affordability  restrictions.  This  comment 
recommendcui  KTA  define  the  term 
“publically  su))ported  housing"  in  its 
policy  guidance  and  providtid  thoughts 
on  wliat  it  should  include.  (3ne 
comment  suggested  adding  a  review  of 
bicycle  and  lof:al  transit-friendliiKiss  of 
the  project  area  under  land  use. 

Four  comments  disagreed  with  the 
proposed  land  use  criterion.  Two 
suggested  that  rather  than  looking  at 
existing  land  use  only  under  this 
criterion.  KTA  should  also  examine 
regional  and  local  planning  documents 
and  policies  to  support  transit-oriented 
development.  Another  comment  notial 
ITA  does  not  explain  why  it  propo.stal 
to  focus  on  existing  conditions  only 
und(!r  the  land  use  criterion  ratlu'r  than 
also  looking  at  future  conditions.  Out? 
comment  statini  transit  agencies  have 
littb;  land  use  authority  and  cannot 
cr)ntroL  what  is  built. 

Four  of  the  comments  received  on  the 
proposed  land  use  critfsrion  w(?re 
neutral  or  did  not  offTjr  a  clear  position. 
One  of  these  recommended  FTA  clarifv 
how  it  will  evaluate  non-central 
business  district  parking.  One  suggest(;fl 
adding  to  the  evaluation  the  numher  of 
(ixisting  jobs  within  a  corridor.  One 
recommended  a  higher  weight  for  the 
land  use  criterion  given  that  existing 
patterns  in  corridors  provide  strong 
indicators  of  project  succ:ess  for 
environnumtal  benefits,  economic 
development,  mobility,  and  ojjerating 
efficiencies.  One  advocated  that  jioor 
|)ede.strian  aci:essibility  reduce  a  land 
use  rating. 

Haspniiso:  FTA  statetl  pnwiously  on 
numerous  occasions  that  it  is  diffk'.ult  to 
separate  land  use  and  economic 
development  when  evaluating  [imposed 


[irojects.  Thus,  for  quite  some  time,  FTA 
chose  to  evaluate  and  rate  them 
together.  Uut  the  .SAFFTFA-LU 
Technical  Oorrections  Act  recpiired  FTA 
to  give  each  of  the  six  project 
justification  c:riteria  comparable,  but  not 
necessarily  equal,  weight,  which 
recpiired  FTA  tt)  evaluate  land  use  and 
economic  development  sefiarately  and 
give  them  distinct  ratings. 

Oonsequently,  ITA  cliose  to  look  only  at 
existing  land  use  under  the  land  use 
criterion  and  to  examine  the  potential 
the  [)rojec;t  has  of  leading  to  economic 
development  by  evaluating  transit 
sujiportive  [ilans  and  policdes  under  the 
economii:  develo|mient  criterion.  MAF- 
21  renames  this  criterion  slightly  to 
“Policies  and  band  Use  Patterns  That 
.Su[)[)ort  Public  'Transiiortalion"  and 
continues  to  re(|uirc  that  the  evaluation 
criteria  be  given  comparable,  but  not 
necessarily  »!C]ual  weights.  Thus,  land 
\ise  and  economic  development  must  Ik; 
differentiat(!d.  To  evaluate  land  use, 

FTA  will  continue  to  examine  existing 
corridor  and  station  area  devekqmient, 
including  population  and  employment 
within  one-half  mile  of  station  areas. 
FTA  will  also  continue  to  examine 
corridor  and  station  area  parking 
supply,  costs,  ami  parking  strategi*!s  that 
su[)port  transit-supportive  d(!velo[)ment. 
Fvaluation  of  [)edestrian  accessibility 
will  remain  a  corridor  characteristic  that 
ITA  examines  under  the  land  us(! 
criterion  as  well.  Fxisting  site  and  urban 
design  and  the  mix  of  uses  serve  as  key- 
features  for  (ivaluating  the  station  area 
develo|)ment  charact(*r  und<!r  the  land 
use  criterion.  Lastly,  FTA  believes 
t^xamining  tin;  amount  of  affordable 
housing  in  the  corridor  todav  makes 
sense  given  the  higher  |)ro})ensitv  of 
lower  income  indivichials  to  take  transit. 
FTA  will  (ivaluate  the  (ixisting  amount 
of  affordabl(!  housing  in  the  [jrojiict 
corridor  innhir  the  land  use  cxiterion. 
Use  of  this  broader  terminology  in  the 
Appendix  to  the  regulation  will  (insure 
that  consideration  is  given  to  more  than 
just  federally-su[)ported  public  housing. 
In  this  measure,  ITA  is  assessing  tin; 
current  situation  wdth  riigard  to 
affordable  housing.  In  contrast,  tin; 
economic  develo[)ment  measure  is 
ass(xs.sing  the  local  plans  and  polici<!S  in 
place  to  help  ensure  affordable  housing 
in  the  corridor  is  maintained  or 
increased. 

FTA  does  not  agnjci  the  break[)oints 
for  the  various  measures  under  tin;  land 
use  cxiterion  should  be  based  on  the 
cost  of  the  proj(ict  or  the  level  of 
po|)ulation  density.  FTfective  transit 
.service  requires  sufficient  densities  of 
p(!ople  and  destinations  fo  make  it 


affordable  and  efficient,  regardless  of 
proj(;ct  cosL 

FTA  agrees  transit  agencies  often  have 
little  or  no  authority  over  land  use 
decisions.  Hut  FTA  believes  that 
sufficiently  den.se  land  u.ses  are  a 
significant  factor  in  the  success  of  a 
transit  [)rojec:t,  and  thus  FTA  expects 
that  transit  agencies  can  engage  in 
discu.ssions  with  the  localities  that  have 
decision-making  authority  over  land  use 
in  the  [)roject  corridor. 

b.  Publicallv  Supportcnl  Ihjusing 

(Comment:  Tw'enty-tw'o  comments 
wtjn;  offered  in  response  to  FTA’s 
jiroposal  to  imdude  an  (ixamination  of 
the  amount  of  [)ublically  su|)[)orted 
bousing  under  the  land  us(!  criterion. 

Ninete(!n  of  these  comnnmts  agreed 
with  th(i  proposal.  Most  of  the 
comments  supported  this  approach 
b(!cause  of  th(!  link  betwetm 
trans|iortation  and  housing  policy  and 
the  fact  that  low(;r  income  families  tend 
to  use  transit  more  frequently  than 
higher  income  families  and  provide 
stable  transit  ridershi})  and  revenue. 
.Several  of  the  comments  expressed 
concern  that  using  HIJU  data  onlv  in  tin; 
evaluation  might  underre[)n;sent 
pid)lically  support(id  housing,  and 
suggested  a  mon;  expansive  a})proa(:h  he 
us(;d.  Some  (xnnments  re( ommended  a 
broad  definition  of  publicallv  supportcxl 
housing  that  includes  housing 
siqrporled  bv  low-income  housing  tax 
(xedits,  housing  supportcxl  bv  (Jther 
affordable  housing  programs,  and 
housing  that  includes  rent-restrict(;d  or 
income-restricted  units  |)er  a 
government  j)rogram.  One  comimml 
suggested  using  the  term  “[(ublically 
assisted  housing"  rather  than 
“publically  su[)ported  housing." 

Three  comments  disagnuxl  w'ith  tin; 
consideration  of  publicallv  suj)|)orted 
housing.  One  of  these  comments 
suggested  that  the  [)ropo.sed  a|)proacb 
would  du})licate  the  consideration  gixam 
under  the  nujbilitv  measure  (double 
weight  for  transit-de})endent  trips).  One 
comment  suggristed  FTA  consider  all 
housing  units  in  the  measure. 

Hesfyouso:  FTA  agrees  that 
transportation  and  housing  [jolicy 
should  b((  linked.  FTA  a|)pn^ciates  tin; 
comments  and  suggestions  receiv(;d  lor 
how'  FTA  should  examine  affordable 
hou.sing  in  the  corridor.  Although  FTA 
recogniz(!s  there  may  b(‘  other  methods 
for  cahxilating  the  amount  of  [)ublicallv 
su[)[)orted  or  affordable  housing  in  the 
project  corridor,  our  goals  for 
develojiinga  streamlined  and  sinqjlilnsl 
evaluation  [)rocess  require  that  FTA 
stick  with  nuiasures  that  are  easily 
calculat((d  ba.sed  on  available  data. 

Thus,  FTA  is  outlining  in  the  revised 
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proposed  policy  guidance  being 
published  today  how  it  will  evaluate  the 
amount  of  existing  affordable  housing  in 
the  project  corridor  using  data  obtained 
from  local  housing  agencies  and  the 
Census.  Use  of  this  broader  terminology 
.in  the  Appendix  to  the  regulation  will 
ensure  that  consideration  is  given  to 
more  than  just  federally-supported 
public  housing.  FTA  notes  that  the 
measure  being  used  focuses  on  housing 
units  defined  as  affordable  and  does  not 
consider  the  possible  use  of  housing 
vouchers. 

FfA  does  not  believe  an  evaluation  of 
the  extent  of  affordable  housing  in  the 
corridor  is  duplicative  of  the  trips  made 
by  transit  dependent  persons  considered 
under  the  mobility  measure,  just  as  trips 
on  the  project  used  in  the  mobility 
criterion  is  not  the  same  as  total 
population  and  employment  in  the 
corridor  evaluated  under  the  land  use 
criterion.  The  numbers  are  correlated 
but  not  the  same.  Thus,  FTA  believes  it 
is  prudent  to  examine  them.  The 
mobility  criterion  evaluates  estimated 
usage  of  the  project,  while  the  land  use 
criterion  evaluates  the  transit  supportive 
nature  of  the  corridor  in  whic^h  the 
project  is  being  located. 

6.  (3ther  Factors 

Comment:  FTA  received  a  total  of  IH 
comments  related  to  “other  factors.” 

One  comment  suggested  project 
spon.sors  be  given  the  opportunity  to 
define  the  key  features  of  their  projects 
that  might  qualify  as  an  “other  factor.” 
Several  comments  made  specific 
suggestions  of  possible  other  factors 
including;  user  benefits,  if  that  measure 
is  no  longer  used  for  mobility 
improvements  and  t:ost-effectivene.s.s; 
multimodal  connections;  livable 
communities;  other  public  investments; 
innovative  construction  or  procurement 
methods;  consistency  with  Regional 
Su.stainahility  Plans;  and  unusually 
large  amounts  of  health,  energy  use,  or 
traffic  impacts.  One  comment  suggested 
that  consideration  of  other  factors  is  not 
authorized  in  law.  One  comment 
suggested  that  the  “trip  not  taken”  be 
included  as  an  “other  factor.”  Two 
comments  suggested  that  adequate 
facilities  should  be  provided  to  transit 
dependent  users,  particularly  those  with 
disabilities.  Two  comments  suggested 
that  jjroject  sponsors  should  be  givmi 
incentives  to  ensure  adequate 
consideration  of  fair  and  affordable 
housing  and  environmental  justice.  On 
the  other  hand,  one  comment 
questioned  why  environmental  justice 
was  included  as  an  “other  factor.”  Two 
comments  suggested  trips  by  transit 
dependent  persons  he  counted  as  an 
“other  factor,”  rather  than  being  treated 


as  part  of  the  mobility  and  cost- 
effectiveness  criteria.  One  comment 
suggested  high  gasoline  price  scenarios 
be  explicitly  considered.  Another 
comment  suggested  projects  in  areas 
with  a  strong  transit  riding  culture  or  in 
areas  where  consideration  is  given  to 
communities  of  concern  he  given 
priority. 

Response;  MAP-21  eliminates  “other 
factors”  as  a  separate  consideration  in 
the  evaluation  process.  Acc;ordingly, 
this  final  rule  does  not  include  “other 
factors.” 

C.  Local  Financial  Commitment 

Comment:  Thirty  comments  were 
received  on  FTA’s  proposal  to  evaluate 
local  financial  commitment  hy 
examining:  current  capital  and 
operating  condition  (25  percent  of 
rating);  commitment  of  capital  and 
operating  funds  (25  percent  of  rating); 
reasonableness  of  capital  and  operating 
cost  estimates  and  planning 
assumptions/capital  funding  capacity 
(50  percent  of  rating);  and  the  non-Ncw 
Starts  share  of  the  proposed  project  (can 
rai.se  the  overall  local  financial 
commitment  rating  one  level  if  greater 
than  50  percent).  Of  these,  tw'enty-one 
agreed  w'ith  the  proposed  approach,  two 
disagreed  with  the  proppsed  approach, 
and  six  neither  agreed  nor  di.sagreed  but 
opined  on  alternate  approaches  for 
evaluating  .some  of  the  metrics. 

Of  the  comments  that  agreed  with  the 
proposed  approach,  several  .stated  that 
combining  the  evaluation  of  the  capital 
and  operating  plans  made  .sense  given 
their  interdependency.  A  majority  were 
in  favor  of  FTA’s  proposed  approach  of 
encouraging  overmatch  by  using  the 
share  of  non-New  Starts  funding 
contributed  to  the  project  as  a  way  to 
boost  the  overall  local  financial 
commitment  rating  one  level.  The.se 
comments  suggested  further  that  FTA 
consider  overmatch  provided  on  the 
project  sponsor’s  entire  capital  program. 
C)ne  of  these  suggested  that  rather  tlian 
giving  a  one  rating  level  boost  to 
projects  with  significant  overmatch,  that 
FTA  instead  develop  a  graduated  scale 
of  rating  improvements  that  could  be 
possible  based  on  the  amount  of 
overmatch. 

A  majority  of  the  comments  that 
agreed  with  the  proposed  approach  also 
supported  the  expansion  of  pre- 
qualification  or  warrants  to  the  local 
financial  commitment  rating  of  New 
Starts  projects.  Specifically,  the.se 
comments  suggested  the  same  warrant 
that  applies  to  Small  and  Very  Small 
Starts  projects  be  applied  to  New  Starts 
projects.  In  other  words,  the  comments 
suggested  that  if  the  e.stimated  operating 
and  maintenance  cost  of  the  proposed 


New  Starts  project  is  five  percent  or  less 
of  current  .system- wide  operating  and 
maintenance  costs,  the  project  .should 
qualify  for  an  automatic  local  financial 
commitment  rating  of  medium  without 
having  to  submit  a  detailed  financial 
plan  for  evaluation  and  rating. 

Several  comments  received  in  support 
of  FTA’s  proposed  approach  for 
evaluating  local  financial  commitment 
suggested  FTA  allow  additional 
flexibility  as  to  when  funds  need  to  be 
committed  and  in  what  shares  under  the 
commitment  of  funds  subfactor.  A  few 
of  the.se  comments  made  specific 
reference  to  clarifying  the  commitment 
of  funds  necessary  for  design-build 
projects.  Another  comment  suggested 
FTA  be  flexible  when  evaluating  the 
current  condition  of  project  sponsors 
that  have  had  to  cut  service  due  to 
extenuating  circumstances.  Another 
suggested  that  FTA’s  consideration  of 
fleet  age  under  the  current  condition 
subfactor  take  into  account  future 
vehicle  purchases  programmed  in  the 
long-term  financial  plan  as  well  as 
reasonable  vehicle  life-cycles. 

Another  comment  received  in  support  ' 
of  FTA's  proposed  approach  suggested 
FTA  ensure  nationwide  consistency, 
while  considering  geography,  local 
economic  c;onditions,  and  the  age  of  the 
local  transit  system  in  its  evaluation. 

Of  the  comments  received  on  the 
NPRM  that  disagreed  with  FTA’s 
proposed  approach  to  evaluating  local 
financial  commitment,  one  suggested 
FTA  not  use  fleet  age  as  a  metric  under 
the  current  condition  .subfactor.  Instead, 
the  comment  suggested  FTA  use  moan 
distance  between  failures  as  the  metric. 
The  comment  felt  using  fleet  age  alone 
does  not  take  into.consideration 
aggressive  preventative  maintenance 
and  rehabilitation  programs  that  may  be 
in  place  to  extend  the  useful  lives  of 
vehicles. 

Another  comment  that  disagreed  with 
fTA’s  propo.sed  approach  suggested 
FTA  eliminate  the  examination  of 
whether  there  have  been  significant 
service  cutbacks  in  recent  years  when 
evaluating  the  current  condition  of  the 
project  sponsor.  This  comment  felt 
.service  cuts  do  not  neces.sarily  reflect  an 
agency’s  financial  condition  and  the 
other  metrics  identified  in  FTA’s 
proposal  for  evaluating  current 
condition  provide  a  more  accurate 
representation. 

Of  the  comments  received  on  the 
NPRM  that  neither  agreed  nor  disagreed 
with  FTA’s  proposed  approach,  one 
suggested  extra  credit  .should  be  given 
in  the  evaluation  proce.ss  to  project 
sponsors  that  are  able  to  secure  private 
contributions  to  the  project.  This  same 
comment  suggested  FTA  include 
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m(!asures  that  will  encourage  states  or 
regions  to  implement  new  taxes  or  user 
fees.  Another  comment  suggested 
instead  of  evaluating  the  commitment  of 
capital  and  operating  funds  for  the 
project  und  the  entire  transit  system, 
fTA  instead  look  at  “the  commitment  of 
capital  and  operating  funds  for  the 
project  and  for  rnaintenaiu^e  of  effort 
towards  its  own  loi;al  transit  .sy.stemfs) 
as  well  as  toward  any  regional  system 
which  the  project  sponsor  is  obligated  to 
support  financially."  Another  urged 
I'rA  to  recognize  that  state  law  or 
enabling  legislation  may  limit  a  project 
sponsor’s  ability  to  make  local  financial 
commitments.  Similarly,  a  separate 
comment  stated  that  local  legislative 
limitations  may  exist  that  woidd 
[)revent  a  proj«!ct  sponsor  from  making 
capital  commitments  beyond  a  five-year 
timeframe.  Lastly,  one  comnmnt 
mentioned  value  capture  should  be  u.sed 
to  evaluate  local  financial  commitment. 

Riisponsfr.  FTA  believes  the  approach 
outlined  in  the  NPRM  and  being 
adopted  w'ith  this  final  rule  reflects  the 
interaction  hetw'een  capital  and 
operating  budgets  and,  therefore, 
reduces  redundancy  in  the  current 
evaluation  process.  MAP-21  specifies 
that  the  propo.sed  New  Starts  or  Small 
Starts  share  of  a  proposed  project  can 
only  help  the  local  financial 
commitment  rating  and  not  hurt  it. 

Thus,  Fl’A  believes  it  is  appropriate  to 
evaluate  the  share  only  to  the  extent  that 
significant  overmatch  is  provided. 
Although  fTA  understands  the 
reasoning  behind  the  comments  that 
suggest  FTA  consider  overmatch  on  a 
project  sponsor's  entire  capital  program 
rather  than  simply  the  proposed  project, 
‘prA  believes  such  an  approach  would 
he  difficult  to  put  into  practice  as  there 
would  he  no  way  for  Pl'A  to  verify  the 
data  on  overmatch  submitted  by  project 
spon.sors.  Additionally,  it  is  likely  such 
an  approach  would  lead  to  all  projects 
receiving  an  artificially  high  local 
financial  commitment  rating  simply 
because  of  overmatch  provided  for 
ongoing  capital  rehabilitation  and  repair 
projects  rather  than  because  of  the 
stnmgth  of  the  financial  plan  for 
constructing  and  operating  the  propo.sed 
project. 

The  metrics  used  to  evaluate  current 
condition  of  the  project  sponsor  have 
worked  well  for  FI'A  over  the  past 
decade  to  differentiate  among  projects, 
including  fleet  age,  recent  bond  ratings, 
the  ratio  of  current  assets  to  current 
liabilities,  and  whether  there  have  been 
significant  service  cuts  in  the  recent 
past.  FTA  does  not  agree  that  service 
cuts  are  an  ineffective  indicator  of  the 
current  condition  of  the  project  sponsor. 
Although  .service  adjustments  to 


improve  efficiency  are  routinely  made 
by  project  sponsors,  these  do  not 
typically  include  significant  service 
reductions.  Significant  reductions  in 
service  generally  are  not  undertaken 
unless  a  transit  agency  is  facing  a 
sizeable  budget  shortfall.  FTA  agrees 
fleet  age  in  and  of  itself  does  not  rellect 
the  current  capital  condition  of  the 
[)roject  spon.sor  as  different  agencies 
have  difference  preventative 
maintenance  and  rehabilitation  cycles 
for  their  vehicles.  But  thtm;  is  no  single 
definition  used  by  the  industry  for  mean 
distance  between  failures,  and  FTA 
would  have  no  way  to  verify  such  data, 
whereas  fleet  age  can  he  verified  against 
what  is  reported  in  the  National  Transit 
Dataha.se.  Thus,  FTA  believes  fleet  age 
is  the  he.st  metric  to  use  at  this  time. 

FTA  does  not  agree  that  examination  of 
fleet  age  should  take  into  consideration 
future  vehicle  purchases.  Fleet  age  is 
used  by  F  TA  to  evaluate  the  current 
condition  of  the  project  sponsor,  not  a 
future  condition. 

With  regard  to  the  evaluation  of  the 
amount  of  funds  committed  to  a  project, 
I'TA  believes  it  has  clear  guidance  on 
how  it  defines  committed  versus 
budgeted  versus  planned  funds.  These 
definitions  already  take  into 
consideration  unique  loi:al 
circumstances  or  legislation  that  may 
make  commitment  of  funds  beyond  a 
given  timeframe  difficult.  The  law 
requires  FTA  to  evaluate  the  degree  of 
local  financial  commitment,  including 
evidence  of  stable  and  dependable 
financing  sources  to  con.struct, 
maintain,  and  operate  the  transit  system 
or  extension,  and  maintain  and  operate 
the  entire  public  transportation  sy.stem 
without  retjuiring  a  reduction  in 
existing  .services.  FTA  does  not  believe 
design-build  projects  should  operate 
under  a  different  set  of  rules  with  regard 
to  the  level  of  cominilterl  funds  requinsd 
at  the  various  stages  of  project 
development. 

In  evaluating  the  strength  of  a  project 
sponsor’s  financial  plan,  TTA  believes 
private  contributions  and  value  capture 
mechanisms  .should  be  considered  in 
the  same  way  other  sources  of  funds  are 
considered.  FTA  does  not  believe  it  is 
the  role  of  the  Federal  government  to 
enc;ourage  states  or  regions  to 
implement  new  taxes  or  user  fees. 

In  this  rule,  FTA  is  including  the 
opportunity  for  projects  to  pre-qualify 
for  various  criteria  based  on  project 
characteri.stics  or  the  characteristics  of 
the  corridor  in  which  a  project  is 
located.  At  this  time,  FTA  is 
implementing  a  pre-qualification  or 
warrant  for  the  overall  local  financial 
commitment  rating  for  .Small  .Starts  and 
Very  Small  Starts  projects  only  and  not 


for  New  Starts  projects.  In  future  policy 
guidance,  FTA  may  decide  to  expand 
loc:al  financial  commitment  warrants  to 
New  .Starts  })rojects.  .Such  guidance 
w'ould  bt;  subject  to  a  public  comihent 
process. 

D.  Process  for  Developing  and 
Overseeing  New  Starts  and  Small  Starts 
Projects 

1.  Pre-Award  Authority 

Ooininent:  FTA  received  18  comments 
on  its  pro[)o.sal  to  codify  current 
practice  with  respect  to  those  activities 
for  which  pre-award  authority  is  given 
and  at  what  points  in  time,  meaning 
when  project  sponsors  are  given 
approval  to  begin  certain  activities  prior 
to  award  of  a  grant  but  retain  eligibility 
of  those  activities  for  future  Federal 
reimbursement  should  a  future  grant  be 
aw'arded.  All  of  these  comments  agreed 
that  codification  of  the  practice  was 
desirable,  with  12  of  the  comments 
suggesting  that  FTA  expand  the  list  of 
activities  eligible  for  pre-award 
authority  at  various  stages  of  the 
proce.ss.  In  addition,  three  of  the 
comments  suggested  that  pre-aw'ard 
authority  for  .Small  Starts  be  explicitly 
included. 

Response:  Becausj;  of  the  changes 
made  to  the  .steps  in  the  N(!W  Starts  and 
Small  .Starts  |irof;es.s(Js  by  MAF’-21,  FTA 
is  not  finalizing  the  parts  of  this 
regulation  concerning  these  .steps  at  this 
time.  This  includt^s  the  provisions 
related  to  pre-award  authority  and 
letters  of  no  prejudice.  This  will  be  tbe 
subject  of  subsequent  interim  policy 
guidance  and  rulemaking. 

2.  Alternatives  Analysis 

Comment:  FTA  received  six 
comments  suggesting  modification  of 
the  definition  of  the  Locally  Prefernul 
Alternative  (LPA)  selected  at  the 
conclusion  of  the  alternatives  analysis 
to  be  the  “locally  preferred  mode  and 
general  alignment.”  In  addition,  four 
comments  suggested  the  regulation  he 
clarified  to  indicate  that  alternatives 
analysis  can  be  conducted  concurrently 
with  the  NEPA  requirements  and  two 
comments  suggested  that  the 
alternatives  analysis  requirement  can  he 
met  during  the  systems  planning  phase. 
FTA  received  one  comment  suggesting 
that  “Suspended  Monorail  Automated 
Rapid  Transit”  be  included  in 
alternatives  analy.ses  and  one  comment 
suggesting  that  streetcar  projects  shoidd 
be  exempt  from  the  alternatives  analysis 
requirement.  One  comment  suggested 
that  lower  cost  alternatives  should  be 
included  in  alternatives  analyses  and 
another  suggested  that  pre-screening 
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approaches  be  used  in  the  alternatives 
analysis  process. 

Response:  MAP-21  removes  the 
requirement  for  a  separate  alternatives 
analysis  as  a  prerequisite  for  entry  into 
the  New  Starts  or  Small  Starts  program. 
Instead,  project  sponsors  will  undertake 
a  step  called  “project  development.” 
during  which  the  NEPA  process  is  to  be 
completed,  a  locally  preferred 
alternative  is  to  be  adopted  and 
included  in  the  region’s  long  range 
transportation  plan,  and  information  is 
to  be  developed  for  evaluation  and 
rating  of  the  project  by  FTA.  FTA  notes 
that  during  the  NEPA  process  project 
sponsors  are  required  to  consider  a 
reasonable  range  of  alternatives.  'I'hus, 
while  the  New  Starts  Alternatives 
Analysis  .step  is  eliminated,  project 
sponsors  are  still  required  to  consider  a 
reasonable  range  of  alternatives  prior  to 
selection  of  a  loc;ally-preferred 
alternative,  based  on  consideration  of  a 
wide  range  of  local  goals  and  objectives 
in  the  context  of  the  environmental 
review  process.  Thus,  much  of  the  same 
analysis  now  undertaken  during  New 
Starts  Alternatives  Analysis  will  he 
at:complished  before  a  project  is 
identified  for  advancement  into  the  New 
Starts  process.  MAP-21  (Teates  a  single 
subsequent  .step  called  “engineering,”  at 
which  time  FTA  must  evaluate  and  rate 
the  proposed  project.  In  this  final  rule, 
FTA  is  finalizing  some  of  the  definitions 
proposed  in  the  NPRM  that  are 
consistent  with  MAP-21.  How’ever.  FTA 
believes  there  are  a  significant  number 
of  items  that  were  not  included  in  the 
NPRM  related  to  these  new  steps  that 
cannot  be  finalized  at  this  time.  FTA 
will  issue  subsequent  interim  proposed 
policy  guidance  and  rulemaking  to 
address  the.se  matters  to  allow  for  public 
c;omments. 

3.  Preliminary  Engineering  and  Final 
Design 

Comment:  FTA  received  16  comments 
stating  that  FTA  shoiild  assure  the 
definitions  of  preliminary  engineering 
and  firfal  design  do  not  interfere  with 
the  possible  u.se  of  alternative  project 
delivery  methods  such  as  design-build. 

Response:  While  FTA  believed  the 
definitions  for  preliminary  engineering 
and  final  design  in  the  NPRM  were 
sufficiently  flexible  to  account  for  use  of 
a  wide  variety  of  project  delivery 
methods  including  design-build,  MAP- 
21  eliminates  these  as  separate  steps  m 
the  process  and  instead  creates  a  single 
step  called  “engineering.”  PTA  believes 
this  change  will  further  facilitate  use  of 
alternative  project  delivery  methods.  In 
this  final  rule,  FTA  is  merging  the 
current  definitions  of  preliminary 
engineering  and  final  design  into  a 


single  definition  for  “engineering.”  PTA 
will  continue  to  work  with  project 
sponsors  to  make  sure  that  their 
procedures  and  their  engineering  and 
design  contract  structures  allow 
progress  on  the  project  to  continue 
while  FTA  performs  the  statutorily 
required  evaluation  and  rating  for  entry 
into  engineering,  and  consideration  of  a 
full  binding  grant  agreement.  The 
concerns  noted  by  the  industry  with 
stalled  work  while  P^'I'A  performs  its 
reviews  most  often  occur  because  of  the 
way  the  contracts  have  been  structured 
by  the  project  sponsor. 

4.  Before  and  After  Studies 

Comment:  FTA  received  five 
comments  on  the  requirements  for 
“Before  and  After”  studies.  Of  these 
comments,  three  were  in  general 
support  of  the  proposals  made  in  the 
NPRM  to  clarify  the  Before  and  After 
study  requirements.  Two  comments 
addressed  the  question  raised  in  the 
NPRM  about  the  appropriate  time  frame 
for  when  the  “after”  data  should  be 
collected,  supporting  using  three  years 
after  project  opening  rather  than  two 
years  after  opening  as  in  the  current 
regulation. 

Response:  PTA  appreciates  the 
support  for  its  efforts  to  clarify  the 
“Before  and  After”  study  requirements 
and  is  adopting  them  in  this  final  rule. 
MAP-21  includes  the  .same 
requirements  for  Before  and  After 
Studies  as  in  SAFETEA-LIJ.  PTA 
appreciates  the  input  on  when  the 
“after”  data  should  be  collected.  The 
two  year  timeframe  is  specified  in  law, 
so  it  cannot  be  changed  at  this  time. 

.“i.  Ratings  Updates 

Comment:  PTA  received  14  comments 
supporting  the  concept  of  rating  projects 
at  entry  into  each  step  in  the  proce.ss, 
and  updating  those  ratings  only  if  a 
project  has  material  changes  in  cost  or 
sco[)e. 

Response:  PTA  is  adopting  this 
concept  in  the  final  rule. 

6.  Timing  of  Applicability  of  the  New 
Final  Rule  Criteria 

Comments:  FTA  received  11 
comments  on  when  the  new  criteria 
should  be  applied  to  projects  already  in 
the  proce.ss.  All  of  the  comments 
suggested  a  flexible  approach  where  a 
project  sponsor  could  choose  to  be  rated 
under  the  new  criteria  or  continue  to  be 
rated  under  the  criteria  in  effect  prior  to 
this  final  rule. 

Response:  FTA  agrees  with  the  need 
for  flexibility.  New  Starts  and  Small 
Starts  projects  already  in  receipt  of  a  full 
funding  grant  agreement  or  project 
construction  grant  agreement  will  not  be 


subject  to  this  final  rule.  New  Starts 
projects  approved  into  final  design  prior 
to  the  effective  date  of  this  nde  and 
Small  Starts  projects  approved  into 
juoject  development  prior  to  the 
effective  date  of  this  rule  will  not  be 
subject  to  this  final  rule  unlo.ss  they 
request  to  be  evaluated  under  the  new 
procedures.  Projects  in  New  Starts 
preliminary  engineering  prior  to  the 
effective  date  of  this  rule  can  (.ontinue 
to  be  covered  by  the  former  evaluation 
approach  during  engineering  unless  the 
project  sponsor  requests  to  he  covered 
l)y  the  new'  evaluation  approach.  But 
w'hen  these  projects  seek  a  full  funding 
grant  agreement,  the  new'  procedures 
outlined  in  this  final  rule  w'ill  apply. 
This  approach  W'ill  allow  project 
sponsors  time  during  engineering  to 
complete  the  analysis  needed  for  the 
new'  criteria.  Because  the  new  criteria 
generally  require  le.ss  analysis,  or  are 
derived  from  data  normally  produced 
during  what  was  formerly  preliminary 
engineering,  this  will  require  little  if  any 
additional  effort. 

7.  Other  Process  Related  Oomments 

(Comment:  F'i'A  reciuved  one 
comment  supporting  establishment  of  a 
new  Subpart  C  for  Small  Starts.  One 
comment  suggested  the  use  of  “interim 
cooperative  agreements”  to  cover 
project  development  for  streetcar  and 
other  Small  Starts  projects  prior  to 
identification  of  a  public  agency 
sponsor  for  a  project  being  developed  by 
a  non-profit  organization.  One  comment 
suggested  the  need  for  reimbursement  of 
project  costs  proportional  w'ith  spending 
on  capital  construction.  Another 
comment  suggested  that  projects  be 
judged  on  their  ow'n  merit  rather  than 
against  other  projects  in  the  process. 

One  comment  suggested  that  a  project  in 
a  corridor  w'ith  a  recently  funded  project 
be  given  the  same  rating  as  the  initial 
project.  FTA  received  one  comment 
requesting  more  flexihility  in  the 
estimation  of  project  costs. 

Response:  FTA  apjjreciates  the 
comment  on  establishing  a  separate 
subpart  for  Small  Starts  and  is  adopting 
that  approach.  FTA  believes  it  is 
necessary  to  identify  the  public  agency 
sponsor  at  the  beginning  of  the  process 
as  only  public  bodies  are  eligible  for 
funding.  Without  identification  of  the 
entity  that  will  be  the  grant  recipient, 
FTA  cannot  adequately  judge  the 
technical,  legal,  and  financial  capacity 
of  the  sponsor  to  carry  out  the  project 
as  required  by  law.  FTA  notes  that 
project  construction  costs  are  already 
reimbursed  as  they  are  incurred  based 
on  the  relative  local  and  Federal  shares 
for  the  projtict.  FTA  agrees  that  projects 
should  be  judged  on  their  own  merits 
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anti  has  structured  the  process  to  do  so. 
But  given  that  the  demand  for  New 
.Starts  antJ  .Small  Starts  funding  exi;eeds 
supply  of  funds,  projects  will  inevitably 
1x1  compared  to  one  another.  FI'A  does 
not  believe  it  is  appropriate  to  grant 
automatic  ratings  to  projects  with 
existing  New  Starts  projects  in  the 
corridor.  hTA  believes  each  project 
needs  to  be  evaluated  on  its  own  merits. 
Further,  FTA  would  be  concerned  with 
a  project  sponsor  seeking  to  implement 
a  siH:ond  major  capital  investment  in  the 
same  corridor  and  would  question 
whether  the  projects  might  compete 
with  one  another  unneces.sarily. 


Although  FTA  understands  project  costs 
change  during  engineering  and  design  of 
the  project,  FTA  believes  estimates 
should  be  as  accurate  as  possible  given 
tbe  level  of  engineering  completed. 

V.  Section-by-Section  Analysis 
Heorffunizatiun 

In  the  final  rule,  as  proposed  in  the 
NPRM,  l‘TA  is  rewriting  and 
reorganizing  49  CFR  Part  61 1  by 
dividing  it  into  three  subparts.  The 
comments  received  are  supportive  of 
this  approach.  Subpart  A  includes 
general  provisions  (purpose  and 
contents,  applicability,  definitions,  and 


a  description  of  how  the  provisions  of 
this  regulation  relate  to  the 
requirements  of  the  transportation 
planning  process).  Subpart  B  provides 
the  process  and  project  evaluation 
recpiirements  applicable  to  New  Starts 
projects.  .Subpart  (1  provides  the  process 
and  project  evaluation  requirements 
applicable  to  Small  .Starts  projects.  The 
current  Appendix  describing  the 
evaluation  measures  remains,  but  is 
amended  significantly  to  reflect  the 
changes  in  the  measures  being  made 
final.  This  distribution  table  shows  the 
changes  to  the  organization  structure  of 
Part  611  by  section: 


Distribution  Table 


Current  Part  61 1 


611.1  Purposes  and  contents  .  i  Subpart 

611.3  Applicability  . i  Subpart 

611.5  Definitions  .  |  Subpart 

61 1 .7  Relation  to  planning  and  project  development  processes  .  j  Subparl 

]  Subpart 
!  Subpart 
1  Subpart 


611.9  Project  justification  criteria  for  grants  and  loans  for  fixed  guide-  ^  Subpart 
way  systems.  ' 


New  Part  61 1  as  set  forth  by  this  final  rule 


A-iei  1.101 
A— 611.103 
A— 611,105 
A— 611.107 
B— 611.209 
C— 611.309 
B— 611.211 
B— 611.203 


Purpose  and  contents 

Applicability 

Definitions 

Relation  to  the  planning  processes 

New  Starts  process 

Small  Starts  process 

New  Starts  Before  and  after  study. 

New  Starts  Project  justification  criteria 


611.11  Local  financial  commitment  criteria  . . 

611.13  Overall  project  ratings . 

Appendix  A — Description  of  Measures  Used  for  Project  Evaluation 


Subpart  C — 61 1 .303  Small  Starts  Project  justification  criteria. 

Subpart  B — 61 1 .205  New  Starts  Local  financial  commitment  criteria 
Subpart  C — 61 1 .305  Small  Starts  Local  financial  commitment  criteria 
Subpart  B — 61 1 .207  Overall  New  Starts  project  ratings 
Subpart  C — 61 1.307  Overall  Small  Starts  project  ratings 
Appendix  A — Description  of  Measures  Used  for  Project  Evaluation 


Although  much  of  the  regulation 
remains  the  same,  FTA  is  making  a 
series  of  changes  to  better  comport  with 
the  requirements  of  Section  5309,  Title 
49,  IJ.S.  Code  (Section  5309),  as  had 
been  amended  by  .SAFETEA-HI  and  the 
.SAFETEA-Ll)  Technical  (’orrections 
Act,  and  which  are  stilt  in  effect 
pursuant  to  MAP-21.  Other  changes 
made  to  the  major  capital  investment 
program  by  MAP-21  that  had  not  been 
in  SAFETEA-LU  or  the  NPRM,  will  be 
the  subject  of  subsequent  interim  policy 
guidance  and  rulemaking. 

First,  and  foremost,  as  noted  above, 
PI'A  is  creating  a  new  subpart  to 
formally  establish  the  proce.ss  and 
evaluation  requirements  for  Small 
Starts,  which  was  a  newly  created 
f:att?gory  in  the  major  capital  investment 
program  in  SAFETEA-LU  that  is 
continued  in  MAP-21.  This  final  rule 
■Specifically  adds  eligibility  of  corridor- 
based  bus  systems  for  Small  Starts 
funding  as  provuled  by  MAP-21.  In 
addition,  this  final  rule  does  not  include 
tbe  exemption  from  the  evaluation  and 
rating  process  for  projects  requesting 
less  than  $25  million  in  .Section  5309 
funding  that  was  allowed  under 
SAFETEA-LU. 


Second,  as  proposed  in  the  NPRM, 
FTA  is  changing  the  project  justification 
criteria,  especially  for  cost-effectiveness, 
mobility  benefits,  environmental 
benefits,  and  economic  development 
benefits.  These  changes  respond  to  the 
comments  ret;eived  in  response  to  the 
que.stions  asked  in  the  ANPRM  issued 
on  June  3,  2010,  and  the  comments 
received  on  the  NPRM.  Further,  FTA  is 
replacing  “operating  efficiencies”  with 
“congestion  relief,”  as  required  by 
MAP-21,  although  the  specific  measure 
used  to  evaluate  congestion  relief  will 
be  the  subject  of  subsequent  interim 
policy  guidance  and  rulemaking. 

Third,  as  proposed  in  the  NPRM,  FTA 
is  putting  in  place  a  process  whereby 
details  related  to  evaluation  measures 
and  processes  are  included  in  jmlicy 
guidance  issued  periodically  for  notice 
and  comment,  but  not  less  than  every 
two  years  as  specified  in  MAP-21.  This 
policy  guidance  will  supplement  the 
current  Appendix  to  the  regulation  and 
provide  a  formal  process,  linked  to  this 
regulation,  whereby  changes  in  the 
technical  details  of  the  New  .Starts  and 
Small  Starts  project  development  and 
evaluation  processes  can  be  specified 
and  changed  over  time  as  needed.  FTA 
made  available  a  draft  of  its  initial 


proposed  })olicy  guidance  together  with 
the  NPRM  and  requested  comment  on  it. 
In  response  to  the  comments  received 
on  the  draft  policy  guidance  published 
with  the  NPRM,  f’TA  is  publishing  more 
detailed  revised  proposed  policy 
guidance  for  further  comment 
concurrently  with  this  final  rule.  The 
effective  date  for  this  final  rule  has  been 
established  so  that  comments  can  be 
received  and  the  policy  guidance 
finalized  in  response  to  those  comments 
before  the  final  rule  will  go  into  effect. 

Fourth,  as  proposed  in  the  NPRM, 
PTA  is  changing  the  point  of 
comparison  for  incremental  measures 
from  the  “baseline”  alternative 
(typically  a  Transportation  Systems 
Management  or  T.SM  alternative)  to  a 
no-build  alternative  to  be  defined  in  the 
policy  guidance.  MAP-21  requires  this 
change  for  Small  Starts  projects,  and 
PTA  believes  it  is  also  apjiropriate  for 
New  Starts  projects. 

Fifth,  as  proposed  in  the  NPRM,  PTA 
is  e.stablishing  a  process  whereby 
projects  may  pre-qualify  based  on  their 
characteri.stics  or  the  characteristics  of 
the  corridor  in  which  they  are  lof:ated 
for  automatic  ratings  of  “medium”  or 
better  on  one  or  more  project 
justification  or  local  financial 
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commitment  criteria.  This  is  similar  to 
the  automatic  ratings  allowed  under  the 
“Very  Small  Starts”  category  that  FTA 
had  established  through  interim  policy 
guidance.  As  proposed  in  the  NPRM, 
this  process  will  be  included  for  both 
New  Starts  and  Small  Starts  projects, 
with  details  and  specific  pre- 
(jualification  values  (“warrants”) 
specified  in  future  policy  guidance  that 
will  be  subject  to  a  public  comment 
period  prior  to  finalization.  MAP-21 
provides  for  “warrants”  for  projects 
seeking  $100  million  or  less  in  New 
Starts  funds  or  a  50  percent  or  less  New 
Starts  share  if  the  project  sponsor 
requests  the  u.se  of  warrants  and 
certifies  that  its  existing  transit  system 
is  in  a  state  of  good  repair.  FTA  believes 
it  is  also  appropriate  to  allow  for  the  u.se 
of  warrants  for  a  wider  range  of  projects 
than  those  allowed  for  in  MAP-21, 
including  Small  Starts  projects,  but  will 
be  mindful  of  the  strictures  for 
“warrants”  in  MAP-21  as  thev  are 
established  in  future  proposed  policy 
guidance. 

Sixth,  as  |)roposed  in  the  NPKM,  FTA 
will  re-rate  projects  only  if  there  have 
been  material  changes  in  scope  or 
estimated  costs  as  they  proceed  through 
the  process.  I’TA  will  continue  to  use  its 
current  practice,  as  provided  in  its 
reporting  instructions,  to  define  what 
constitutes  a  material  change. 

Finally,  as  proposed  in  the  NPRM, 
FTA  is  adopting  a  series  of  language 
changes  to  clarify  various  requirements 
and  definitions  and  to  alter  the 
references  to  law  to  be  consistent  with 
changes  made  bv  MAP-21.  In  addition, 
FTA  has  made  changes  in  this  final  rule 
in  a  number  of  provisions  to  improve; 
readability  and  clarity.  Where  such 
changes  have  been  made  from  the 
NPRM  they  are  not  intended  to  have  a 
material  effect  on  the  substance  of  the 
provision. 

Sabpart  A — General  Provisions 
Section  R1 1 .101  Purpose  and  Omtents 

This  section,  like  Section  611.1  in  the 
lairrent  regulation,  describes  the 
purpose  and  contents  of  this  regulation, 
which  is  to  guide  tin;  development  and 
evaluation  of  projects  .seeking  to  n;ceive 
discretionary  major  capital  investment 
funding  under  Section  5309  of  Title  49, 
U.S.  Code.  Thost;  projects  can  include 
fixed  guideway  projects,  either 
completely  new  systems  or  extensions 
to  existing  systems  (“New  Starts”  or 
“Small  Starts”  depending  on  total 
project  cost  and  the  amount  of  Section 
5309  funding  sought)  and  corridor- 
based  bus  .systems  (under  “Small 
Starts”),  as  specifically  added  by 
SAFE'l’EA-LLJ  and  continued  in  MAP- 


21.  As  part  of  a  .subsequent  rulemaking, 
FTA  will  propose  amendments  to  this 
section  to  add  the  eligibility  for  core 
capacity  projects,  as  provided  in  MAP- 
21.  ' 

This  section  also  specifically  allows 
for  .separate  procedures  (described  in  a 
new  subpart  C)  for  “Small  Starts” 
projects,  which  are  projects  that  have  a 
total  cost  of  less  than  $250  million  and 
are  seeking  less  than  $75  million  in 
major  capital  investment  funding  under 
Section  5309.  For  New  Starts  projects, 
as  in  the  current  regulation,  this  section 
indicates  that  projects  will  be  evaluated 
and  rated  at  several  steps  during  the 
New  Starts  process,  including 
advancement  into  engineering  and  prior 
to  entering  into  a  full  funding  grant 
agreement.  Ratings  for  each  project  are 
shown  ip  tin;  Annual  Report  on  Funding 
Recommendations  that  FTA  is  n;quired 
to  submit  to  (Congress  each  year.  New 
language  also  indicates  that  this  proc(;ss 
will  be  u.sed  for  .Small  Starts  proj(;ct.s  for 
advancement  into  engineering  and  prior 
to  entering  into  a  single  year 
construction  grant  or  expedited  grant 
agreement  The  language  has  also  been 
changed  to  renei;t  that  overall  ratings 
will  now  be  assigned  on  a  five-level 
scale  from  “high”  to  “low,”  instead  of 
"highly  recommended.” 
“recommended.”  or  “not 
recommended,”  as  was  required  by 
amendments  to  .Section  5309  made  by 
SAFETEA-LU,  and  is  continued  under 
MAP-21. 

Section  611.103  Applicability 

As  in  the  current  regulation,  this 
.section  specifies  that  Part  611  t^'ould 
apply  to  all  projects  that  are  candidates 
for  discretionary  major  capital 
investment  funding  under  Section  5309. 
As  in  the  current  regulation,  it  would 
apply  to  new  fixed  guideway  projetls 
and  extensions  to  existing  fixed 
guideway  projects.  But  the  section  is 
also  amen(h;d  to  add  the  eligibility  of 
corridor-ba.sed  bus  .sy.stems  as  Small 
Starts  projects  as  was  authorized  by 
SAFETEA-LU  and  is  continued  under 
MAP-21.  At  a  later  time,  FTA  will 
propo.se  amendments  to  this  .section  to 
address  core  capacity  projects  macle 
eligible  under  MAP-21. 

The  evaluation  process  in  this 
regulation  would  not  apply  to  New 
.Starts  projects  that  have  already 
received  a  full  funding  grant  agreement 
and  to  .Small  Starts  [)rojects  that  have 
already  received  a  project  construction 
grant  agreement.  As  proposed  in  the 
NPRM,  this  .section  clarifies  that  the 
previous  regulation  w'ould  continue  to 
apply  to  those  projects.  In  respon.se  to 
comments  received  on  the  NPRM,  the 
section  has  been  clarified  to  indicate 


that  New  .Starts  projects  already 
approved  into  final  design,  or  .Small 
Starts  projects  already  approved  into 
project  development,  would  not  be 
covered  by  this  rule  and  the  previous 
regulation  would  continue  to  apply.  But 
in  response  to  comments  received  on 
the  NPRM,  the  section  clarifies  that 
these  proj(;ct  sponsors  may  opt  to  be 
evaluated  under  this  regulation  if  they 
so  desire.  New  Starts  projects  currently 
approved  into  [ireliminary  engineering 
and  that  have  completed  the  NEPA 
process  may  continue  in  the  newly 
defined  step  called  engineering  without 
being  re-rated  under  this  regulation  If 
material  changes  to  project  scope  or  cost 
occur  (as  defined  in  policy  guidance) 
while  these  projects  are  in  engineering, 
the.se  projects  will  be  re-rated  under  this 
regulation.  Additionally,  when  these 
[irojects  seek  a  full  funding  grant 
agreement,  they  will  be  subject  to  the 
requirements  of  this  rule.  Projects 
currently  approved  into  preliminary 
engineering  that  have  not  yet  completeil 
the  NEPA  process  will  be  considered  to 
be  in  the  newly  defin(;d  stej)  calh;d 
project  development.  They  will  need  to 
be  rated  under  this  regulation  to  be 
admitted  into  the  new’ly  defined 
engineering  stage  after  the  completion  of 
NFiPA.  When  these  projects  .seek  to 
move  from  engineering  to  a  full  funding 
grant  agreement,  they  will  be  subject  to 
the  requirements  of  this  rule.  As  in  the 
NPRM  and  consistent  with  MAP-21. 

FTA  is  modifying  this  .section  to 
eliminate  the  exemption  from  the  New 
and  .Small  .Starts  process  in  the  current 
regulation  for  projects  seeking  less  than 
$25  million  in  major  capital  investment 
funding  from  Section  5309.  In  addition. 

F’ PA  is  removing  the  provision  for 
expedited  procedures  for  projects  that 
are  air-quality  transportation  control 
measures,  becau.se  that  provision  was 
deleted  from  the  law  by  .SAF’F]  rF]A-Lll. 

Section  611.105  Definitions 

This  section  provides  definitions  that 
apply  to  terms  u.sed  throughout  Part 
611.  As  proposed  in  the  NPRM,  FTA  is 
keeping  most  of  the  definitions  in  the 
current  regulation  and  adding  a  number 
of  new  definitions. 

A  new  definition  is  provided  for  a 
“corridor-based  bus  rapid  transit 
project.”  This  definition  is  the  same  as 
it  is  now  in  the  law  at  49  IJ.S.G. 
5309(a)(3),  as  amended  hy  MAP-21  and 
is  consistent  with  how  FTA  has  defined 
it  in  policy  guidance,  except  that  it  now 
covers  only  projects  which  do  not  have 
a  fi^ed  guideway  component.  Bus 
projects  operating  for  a  majority  of  the 
project  on  a  guideway  exclusively  for 
u.se  bv  public  transportation  vehicles  are 
now  covered  by  the  definition  for  fixed 
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guideway  projects,  as  called  lor  by 

FTA  expects  to  continue  to 
define  the  term  more  specifii:ally 
through  policy  guidance,  which  can  he 
updated  and  revised  as  needed  without 
the  need  for  rulemaking.  This  definition 
essentially  replaces  the  definition  of 
“hu.s  rapid  transit"  in  the  current 
regulation. 

FfA  is  adopting  the  proposal  in  the 
NORM  to  most  often  use  the  existing 
svstem  as  a  point  of  compari.son  when 
calculating  incremental  measures  (i.e., 
measures  that  neiid  some  other 
alternative  as  a  point  of  comparison  so 
that  the  c.hange  in  that  measure  can  be 
shown),  hut  to  use  the  no-huild 
alternative  when  a  project  sponsor 
chooses  to  fonicast  benefits  in  a  future 
year.  MAP-21  requires  use  of  the  no¬ 
action  alternative  for  Small  .Starts 
projects,  and  K  I'A  believes  it  is 
approjiriate  to  apply  this  change  to  New 
.Starts  projects,  as  propo.sed  in  the 
NPRM.  In  resjionse  to  comments 
ref:eived  on  the  NPRM.  if  a  project 
sponsor  chooses  to  foret:ast  benefits  in 
a  future  year.  FFA  is  allowing  the 
sponsor  the  option  to  choose  either  a  10- 
year  horizon  or^a  20-year  horizon.  As 
proposed  in  the  NPRM,  FTA  is  deleting 
the  definition  of  “ha.seline  alternative” 
and  adding  a  definition  of  “no-hnild 
alternative.”  If  a  project  sponsor  opts  to 
prepare  a  10-year  horizon  forecast,  the 
no-huild  alternative  is  the  existing 
transportation  system  as  W'ell  as  those 
transportation  investments  committed 
in  the  Transportation  Improvement  FMan 
(TIP).  If  a  project  sponsor  ojits  to 
prepare  a  20-year  horizon  forecast,  the 
no-huild  alternative  is  the  existing 
transportation  .system  plus  the  projects 
included  in  the  fist:ally  constrained 
long-range  transjiortation  plan. 

FFA  is  al.so  anopting  a  number  of 
changes  to  definitions  that  relate  to  the 
New  .Starts  and  Small  Starts  processes. 
First,  FTA  is  deleting  the  definition  of 
“alternatives  analysis”  in  the  regulation 
since  an  alternatives  analysis  is  no 
longer  required  as  a  result  of  the 
changes  made  to  .section  5309  by  MAP- 
21.  Second.  FTA  is  providing  a 
definition  for  “early  systems  work 
agreement”  by  exjianding^m  language 
added  in  SAFFTEA-LU  and  continued 
in  MAP-21.  Third,  FTA  is  expanding 
slightly  that  part  of  the  definition  of 
“engineering”  which  was  proposed  to 
he  included  in  the  definition  of  “final 
design”  to  indicate  that  all  funding 
commitments  must  be  obtained  during 
engineering.  This  definition  has  been 
reworded  slightly  from  that  proposed  in 
the  NPRM  to  improve  readability. 
Finally,  FFA  is  adding  definitions  of 
“long-range  transportation  plan”  and 
“locally  preferred  alternative”  that  are 


consistent  with  the  metropolitan - 
planning  regulations  located  in  23  CFR 
part  450.  Note  that,  rather  than  include 
a  definition  of  “metropolitan 
trans})ortation  plan”  as  proposed  by  the 
NPRM,  FTA  is  adopting  instead  a 
definition  of  “long-range  transportation 
plan,”  which  will  allow  for  the 
possibility  of  a  project  located  outside  of 
metropolitan  planning  areas  covered  by 
a  long-range  statewide  transportation 
plan  rather  than  by  a  metropolitan 
transportation  plan. 

While  several  comments  suggested 
that  FTA  modify  the  definition  of  “final 
design”  to  account  better  for  the  use  of 
alternativi!  project  delivery  methods 
such  as  design-build,  FTA  did  not  do  so 
because  MAP-21  eliminates  the 
preliminary  engineering  and  final 
design  steps  and  instead  creates  a  tingle 
step  called  engineering. 

As  proposeo  in  the  NPRM,  FTA  is 
expanfling  the  definition  of  “major 
capital  investment  jiroject”  to  include 
corridor-based  bus  rapid  transit  projects 
as  they  are  eligible  in  MAP-21  as  .Small 
.Starts  projects.  The  revision  to  the 
definition  of  “NEPA  process"  clarifies 
that  NEPA  is  complete  when  a  projef;t 
is  approvfid  as  a  categorif;al  exclusion  or 
if  it  has  received  a  Record  of  Decision 
or  a  Finding  of  No  Significant  Impact. 
FFA  is  also  amending  the  definition  of 
“New  .Starts”  to  account  for  the  funding 
thresholds  added  by  SAFETEA-Ll.)  and 
continued  under  MAP-2]  and  is 
accordingly  adding  a  definition  of 
“.Small  Starts.”  “.Small  .Starts”  is 
defined  as  projects  for  new  or  extended 
fixed  guideways  or  corridor-based  bus 
rapid  transit  projects  with  a  capital  cost 
of  le.ss  than  .$250  million  that  seek  less 
than  .$75  million  in  major  capital 
investment  funding  from  .Section  5309. 
FTA  is  also  providing  definitions  for 
New  .Starts  funds  and  .Small  .Starts  funds 
to  improve  the  readability  of  the 
regulation. 

The  definition  for  “project 
development”  accounts  for  the  addition 
of  the  .Small  .Starts  program  by 
.SAFETEA-LU  and  continued  by  MAP- 
21  ,  as  that  is  the  primary  phase  of 
development  for  .Small  .Starts  projects. 
The  definition  for  TEA-21  is  deleted 
given  that  it  is  no  longer  necessary. 

In  response  to  comments  received  on 
the  NPRM,  and  the  changes  made  by 
MAP-21,  FFA  is  replacing  the  added 
definition  that  had  been  proposed  in  the 
NPRM  for  project  construction  grant 
agreement  (P(XiA)  and  instead  using 
tliat  definition  for  expedited  grant 
agreement  (E(iA).  The  definition  is 
consistent  with  that  for  full  funding 
grant  agreement,  but  recognizes  that  an 
EGA  is  the  funding  instrument  specified 
in  MAP-21  for  a  .Small  .Starts  project. 


In  addition.  F'FA  is  adding  a 
definition  for  “horizon  year.”  'Fhis  term 
is  used  in  several  places  in  the  final 
rule,  and  given  the  comments  received 
on  the  NPRM  about  this  issue,  FTA 
believes  it  should  be  exjilicitly  defined 
in  the  regulation.  At  the  option  of  the 
project  sponsor,  the  horizon  year  may  be 
either  10  or  20  years  in  the  future. 

In  the  NPRM,  FTA  proposed  that  the 
t;osts  of  “betterments”  not  be  inc:luded 
in  the  cost  portion  of  the  cost- 
effectiveness  calculation.  A  significant 
number  of  comments  received  on  the 
NI’RM  suggested  that  this  term  be 
defined  in  the  final  rule.  Other 
camments  suggested  that  the  u.se  of  the 
term  “betterments”  might  be  confusing 
given  it  is  used  in  other  contexts  in 
other  FTA  program  guidance.  To  avoid  , 
this  problem,  F'FA  is  using  the  term 
“enrichments”  to  refer  to  the  kinds  of 
activities  that  would  not  be  included  in 
the  cost  portion  of  the  cost-effec:tivene.ss 
calculation  for  New  .Starts  projects. 
Because  the  term  “enrichments”  is  not 
used  in  the' final  rule,  and  only  in  the 
Appendix,  FTA  has  decided  to  include 
the  definition  for  “enrichments”  in  the 
Appendix  along  with  several  other 
terms  used  only  in  the  Appendix  and 
not  in  the  final  rule  it.self. 

In  response  to  comments,  FTA  is 
adding  a  definition  for  “transit 
dependent  person”  in  the  Appendix.  A 
number  of  comments  on  the  NPRM 
indicated  that  a  formal  definition  was 
needed  because  FTA  proposed  to  weight 
trips  by  transit  dependent  persons  more 
heavily  in  the  measures  for  mobility  and 
cost-effectiveness. 

.Section  fil  1.107  Relation  to  the 
Planning  Process 

As  in  the  current  regulation,  this 
section  requires  that  projects  seeking 
New  .Starts  funds  emerge  from  and  be 
consistent  with  the  metropolitan  and 
statewide  planning  i)rocesses  required 
by  23  CiFR  part  450.  As  [iroposed  in  the 
NPRM  and  as  provided  for  by  MAP-21, 
it  adds  .Small  Starts  projects  to  this 
requirement.  It  no  longer  requires,  as  in 
the  current  regulation,  that  a  project  be 
based  on  the  results  of  an  alternatives 
analysis,  since  this  is  no  longer  a 
requirement  pursuant  to  MAr^-21.  As 
proposed  in  the  NPRM,  the  section 
removes  the  requirement  for  a  specified 
baseline  alternative  (which  often  was 
required  to  be  the  “Transportation 
.System  Management”  or  “TSM” 
alternative.)  The  point  of  comparison  for 
the  various  incremental  measures  will 
hereafter  be  defined  in  Appendix  A  and 
the  policy  guidance  as  the  existing 
system  (for  comparisons  with  current 
travel  patterns)  or  the  no-build 
alternative  (for  comparisons  with  travel 
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patterns  in  a  horizon  year  in  the  future.) 
The  no-build  alternative  is  defined  as 
the  existing  transportation  system  as 
well  as  those  transportation  investments 
committed  in  the  'I’ransportation 
Improvement  Plan  (TIP)  if  the  project 
sponsor  chooses  a  10-year  horizon  or 
the  existing  system  plus  the  projects 
included  in  the  fiscally  constrained 
long-range  transportation  plan  if  the 
project  spon.sor  chooses  a  20-year 
liorizon.  The  section  is  also  modified 
slightly  to  note  that  the  locally  preferred 
alternative  (LPA)  must  he  adopted  into 
the  fiscally  con.strained  long-range 
transportation  plan,  as  required  by 
MAP-21. 

The  project  develoimient  process 
included  in  the  current  regulation  is 
modified  and  moved  to  the  separate 
subparts  for  New'  Starts  and  Small 
Starts,  allowing  them  to  be  customized 
for  each  of  the  programs.  However, 
because  MAP-21  made  substantial 
changes  to  the  process,  these  siictions 
are  not  made  final  by  this  final  rule  but 
w’ill  Im!  the  subject  of  siri)se(|uent  interim 
policy  guidance  and  rulemaking. 

Suhpart  H — Neiv  Starts 

SiK:tion  fit  1.201  New'  Starts  Kligibility 

As  proposed  in  the  NPRM,  this  is  a 
new'  section  designed  to  clarify  the  basic 
reipiirements  of  what  must  be 
accomplished  to  be  eligible  for  approval 
of  grants  at  various  stages  of  the  New' 
Starts  process.  The  requirement  for  an 
alternatives  analysis  to  be  completed 
has  heen  removed  because  MAP-21  no 
longer  requires  it.  PTA  approval  of  entry 
into  final  design  is  deleted,  consistent 
with  the  change  made  by  MAP-21  to 
replace  the  preliminary  engineering  and 
final  design  steps  w'ith  one  .step  called 
engineering.  To  make  explicit  a 
requirement  already  in  place,  FTA  is 
adding  a  new  .Section  611.201(b)(2)  to 
note  that  a  project  must  he  approved 
into  each  phase  of  the  New  Starts 
process  in  order  to  receive  funding  for 
that  phase. 

.Section  61 1.203  New  Starts  Project 
justification  Criteria 

As  in  the  NPRM,  many  of  the  topics 
in  this  section  of  the  Final  regulation  are 
specified  in  Appendix  A  and.  in  far 
greater  detail,  described  in  the  revised 
proposed  policy  guidance  made 
available  for*  public  comment  today. 
Thus,  the  section  analysis  for  Section 
611.203  contains  one  portion  that 
describes  the  changes  to  the  regulation 
and  another  portion  that  discusses  what 
FTA  is  adopting  in  the  Appendix  and  is 
proposing  in  more  detail  in  the  revised 
proposed  policy  guidance. 


A.  Final  Regulation 

Although  .Section  611.203  is  a  new 
section  in  the  regulaticui,  as  proposed  in 
the  NPRM,  much  of  the  content  is  taken 
from  the  current  regulation  at  49  CFR 
611.9.  As  in  the  current  regulation.  FTA 
is  stating  that  project  justification  will 
he  evaluated  based  on  a  multiple 
measure  approach  that  takes  into 
account  each  of  the  criteria  specified  in 
.Section  .'i309(d).  The  measures  for  the 
criteria  are  included  in  Appendix  A  and 
described  further  in  the  revised 
proposed  policy  guidance,  w'hich  may 
l)e  modified  and  re-issued  periodically 
by  FTA  whenever  significant  changes 
are  proposed,  but  not  less  frequently 
than  every  tw'o  years,  as  required  hy 
.Sei:1ion  .T309(g)(,5)  of  Title  49,  II.S. 

Clode.  This  policy  guidance 
supprements  Appeiulix  A  of  the 
rtigulalion.  FTA  has  found  the  process 
of  notice  and  comment  for  this  policy 
guidance  first  e.stablished  by  SAFKTFA- 
Lll  and  continued  bv  MAP-21,  to  be  an 
extremely  effective  way  of  continuing 
the  improvement  of  the  New'  .Starts 
project  evaluation  process  hy  providing 
flexibility  to  make  (dianges  to 
recommended  technical  methods  as 
new'  methods  become  available. 

As  in  the  current  regulation  and  as 
proposed  in  the  NPRM,  individual 
project  justification  criteria  are  a.ssigned 
ratings  on  a  Five-level  scale  from  “high” 
to  “low.”  The  final  rule  implements  the 
changes  First  made  by  SAFETEA-Ll) 
and  continued  in  MAP-21,  which 
added  economic  development  to  the 
project  justification  criteria.  It  also 
implements  the  changes  made  by  MAP- 
21  to  eliminate  the  operating 
efficiencies  criterion  and  add  the 
congestion  relief  criterion,  and  to 
rename  “public  transportation 
supportive  land  use  policies  and  future 
patterns”  to  “policies  and  land  use 
patterns  that  promote  puhlic 
transportation  *  *  *  ”  In  respon.sn  to 
comments  received  on  the  NPRM,  the 
terms  that  w'ill  be  used  for  these  criteria 
will  be  changed  to  “exi.sting  land  use” 
and  “economic  development”  as  FTA  is 
focusing  the  land  u.se  criterion  on 
current  .socio-economic  data  for  the 
corridor  including  population, 
employment,  and  affordable  housing 
ami  focusing  the  economic  development 
criterion  on  the  local  plans  and  policies 
in  place  to  support  economic 
development  in  future,  including  plans 
and  policies  related  to  transit  supportive 
development  and  affordable  housing.  In 
addition,  as  proposed  in  the  NPRM,  and 
consistent  with  the  changes  made  by 
MAP-21,  the  Final  rule  eliminates 
transportation  system  user  benefits  from 
the  cost-effectiveness  measure  and 


eliminates  “other  faclors”  in  current 
611.9(b)(6). 

The  final  rule  indicates  that  anv 
incremental  projw:t  justification 
measures  would  hi*  evaluated  against  a 
point  of  comparison  specified  in 
Appendix  A  and  policy  guidance.  This 
language  replaces  the  current 
requirement  that  a  baseline  alternative, 
usually  in  the  form  of  a  T.SM  alternative, 
he  used  as  a  point  of  comparison.  As  in 
the  current  regulation,  it  w’ould  be 
expected  that  as  a  project  advances 
through  the  New  Starts  process,  a 
greater  degree  of  specificity  would  lie 
required  with  respect  to  jirojecl  .scope 
and  costs,  that  commitments  made  to 
puhlic  transportation  supportive  land 
use  plans  and  policies  w'ould  be 
exfiectod  to  increase,  and  that  a  project 
sponsor's  technical  capacity  would  he 
expected  to  improve.  A  projiosal  in  the 
NFRM  that  described  FTA's  expectation 
that  the  level  of  local  financial 
commitinent  would  also  incnuise  as  a 
project  moves  through  the  process  has 
been  moved  from  the  project 
justification  section  where  it  was 
inadvertently  placed  to  the  .section  on 
local  financial  i;ommitment  instead. 

As  proposed  in  the  NPRM,  FTA  is  not 
including  the  “considerations"  listed  in 
49  II.S.C.  .T3()9(d)(3)  since  these  wore 
eliminated  by  MAP-21. 

As  proposed  in  the  NPRM,  the  section 
includes  a  provision  that  would  allow' 
for  a  process  hy  which  a  project  could 
pre-qualifv  to  rei:eive  an  automatic 
rating  of  "medium”  or  better  on  oin;  or 
more  of  the  project  justification  Criteria 
based  on  its  characteristics  or  the 
characteristics  of  the  corridor  in  which 
it  is  being  planned.  U.se  of  such  pre¬ 
qualification  tests  or  “warrants”  is 
specifically  called  for  hy  MAP-21  for 
projects  requesting  .$1()()  million  or  less 
in  New'  Starts  funds  or  a  50  percent  or 
le.ss  New  .Starts  share.  FTA  believes  that 
it  may  be  able  to  specify  such 
characteristics,  as  it  currently  does  for 
“Very  Small  Starts”  in  policy  guidance, 
for  a  range  of  larger  projects  and  a  w'ider 
range  of  corridor  types.  The  pre- 
qualification  values  would  be 
established  by  kTA  by  determining  how 
projects  rate  on  the  criteria  ba.sed  on  an 
analysis  at  the  national  level.  Propo.sed 
pre-qualification  values  would  be 
published  in  future  policy  guidance  for 
public  i:omment  before  finalization  and 
would  be  consistent  with  the 
requirements  in  MAP-21,  although  a 
wider  range  of  project  characteristics 
would  be  covered.  In  this  way,  a  project 
sponsor  would  not  be  required  to 
conduct  forecasts  of  various  factors,  as 
the  project  itself  would  be  deemed  to 
have  sufficient  merit  to  proceed  for 
purposes  of  any  such  criterion. 
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As  first  re(iuirod  bv  the  SAFK'i’RA-Ll) 
'I'echnical  C.orrections  Act.  and 
continued  l)v  MAP-21,  FTA  is  ado|)ling 
the  proposal  in  the  NPKM  to  combine 
the  ratings  on  eacli  ol  the  project 
justification  crit(‘ria  using  “comparahle, 
hut  not  necessarily  ecjual”  Aveights  into 
a  summary  rating  oi  jiroject  justification. 
ITA  is  adopting  the  proposal  that  the 
proce.ss  foi'  this,  and  the  specific 
weights,  will  he  described  in  policy 
guidance.  Future  changes  to  the  policy 
guidance  will  he  subject  to  public  notice 
and  comment. 

II.  Apptiudix  .\  and  I’roposed  (Guidance 

As  noted  ahovi;.  I'TA  made  available 
propostid  policy  guidance  for  ])uhlii: 
review  and  c:omment  when  it  published 
the  NPKM.  That  propo.sed  policy 
guidance  providtid  grtuiter  chitail  on  tin; 
propt)sed  project  justification  measures 
specified  in  statute  and  propo.sed  in 
regulation.  .As  noted  in  that  draft  polii;v 
guidanc;e.  however,  there  were  a  number 
of  issues  on  which  furtln^r  detail  would 
he  forthcoming.  Accordingly,  F'l’A  is 
publishing  today  revised  proposed 
policv  guidance  that  responds  to  a 
number  of  comments  made  on  the 
(furlier  i)roposed  policy  guidance 
|)uhlished  at  the  same  time  as  the 
NPRM.  It  prt»pose.s  additional  detail  and 
speiaficity  on  many  of  the  kev  matters 
raised  in  the  comnnmts.  Once  F'l'A  has 
n!c:eived  and  reviewtul  comments  on 
this  nivi.sed  pro|iosed  |)olicy  guidanc*!, 
FTA  will  finaliz(!  it.  The  effective  date 
for  this  final  rule  has  been  develop(Kl  to 
allow  FT  .A  time  to  reccuvi?  and  revitnv 
comments  on  the  nnised  proposed 
policy  guidance  and  finalize  the  policy 
guidance  before  the  final  rule  goes  into 
»dfet:t. 

Appendix  .A  dtdines  tin;  nHsisure  ol 
mohilitv  benefits  as  the  number  of  trips 
using  the  project,  with  extra  wcnght 
given  to  trips  that  would  be  made  on  the 
project  bv  transit  dei)endent  persons. 
This  is  consistent  with  the  requirt'inent 
in  MAP-21  that  tin;  measure  of  cost- 
effectiveness  b(»  defined  as  f:ost  per  trip. 
In  response  to  comments,  a  definition  of 
“transit  deptrndcmt  persons”  is  included 
in  the  Appendix.  I'or  thost;  project 
sponsors  clujosing  to  u.se  tin;  simplified 
national  model  FTA  is  developing,  trips 
made  by  “transit  dependent  piT.sons” 
will  b(!  defined  as  trips  made  bv 
individuals  residing  in  households  that 
do  not  own  a  car.  Project  sponsors  that 
choose  t«)  continue  to  use  their  Iot:al 
travel  modfd  rather  than  the  simplified 
national  model  to  estimate  trips  will  use 
trips  made  by  individuals  in  the  lowest 
socioeconomic  stratum  in  the  local 
model  as  tlu^  measure  of  trips  made  bv 
transit  <le|)endent  pcirsons.  b(x;al  models 


classify  trips  either  by  hou.sehold  auto 
ownership  or  by  income  level.  Thus, 
trips  made  by  transit  dependent  {)ersons 
would  be  either  trips  made  by 
individuals  residing  in  bousehohls  that 
do  not  own  a  car  or  trips  made  by 
individuals  in  the  lowest  income 
category.  Since  some  loi:al  travel 
demand  nrodfds  use  zero-car  households 
as  th(!  lowest  .socio-economic  stratum 
and  others  u.s(^  income  bascul  strata,  to 
require  u.se  of  one  metric  or  the  otluir 
would  pose  an  imnece.ssary  burden  on 
proj<u:t  sponsors.  FT  .A  believes  that  this 
apprtiach  gives  a  rcsisonable  indication 
of  how  w(;ll  a  proposed  project  supports 
aj cess  for  transit  deiMMuhmt  ])t;rson.s. 

In  r(^sponse  to  comments  seiiking 
t:laritv.  a  definition  of  “trips”  is 
provided  in  the  Apptmdix  as  “linked 
trips  using  tlie  prnj(H:t.”  This  is  actually 
a  larger  number  than  “boardings,”  as 
suggested  in  the  comments,  becau.se.  for 
example,  a  trip  would  be  counted  when 
a  user  of  the  propos<al  project  rides 
through  the  ])roject  but  boards  and 
alights  elsewhere  in  thti  transit  svstem. 
Project  sponsors  would  not  need  to 
conqiare  the  estimated  number  of  trips 
gcmeratful  bv  the  proposed  project  to  the 
estimated  number  f)f  trips  generatt'd  bv 
a  “baseline  alternative”  because, 
consistent  with  MAP-21,  this  nde 
eliminates  the  requinunent  to  produce  a 
bas(!line  alternative.  As  notml  in  the 
N1*KM.  this  change  mav  have  an  inqiacl 
on  the  kinds  of  projects  that  receive 
favorable  ratings  on  the  mohilitv  and 
cost-(Tf(!ctivent:ss  cciteria.  Undter  the 
formccr  approach,  whic;b  usted 
“transportation  system  usc^r  bcMiefits” 
(essentially  travel  time  savings)  as  the* 
mccasure  of  effccctivenciss,  |)rojc;cts  that 
involved  longccr  trips  were  advantagc'd 
liecausc!  thcirc!  is  more  of  an  opjcortunitv 
to  save!  time.  'I'ht!  revisc'd  mtsisure  is 
likedv  to  rate;  projects  with  shortcer  trips 
bettc*r  than  tbc;v  would  have  bc;tm  rateni 
undtir  the  former  measure.  On  the  oth(!r 
hand,  projects  with  longer  trips  that 
mav  no  longccr  clo  as  wcdl  nnder  the  new 
mohilitv  or  cost-effectiveimss  measuies 
btK:ause  of  the*  change  from  travel  time 
savings  to  trijjs  are  more  likelv  to  rculucc! 
vcdiicle  mihis  travehul  (VM  T),  and  thus 
arc;  more  likely  to  ratcc  better  on  the;  mnv 
mc^asure  for  environmental  bemefits. 

As  noted  in  the  NPRM.  to  facilitate* 
the  ••stiniation  of  projeect  trips.  FI’A  is 
planning  to  jcrovidcc  a  simplified 
fcjrcK.asting  model  that  uses  (iernsus  data 
and  ridership  exjceriencc!  on  existing 
fixcHl-guidtnvay  systcmis.  In  response  to 
comments,  the  r(*visc*d  propo.sed  policy 
guidance  proposes  that  use*  of  the 
simplified  model  will  be  optional.  Thus, 
projiict  sponsors  able;  to  obtain  a 
satisfaelory  overall  neting  baseul  on 
e;.stimate;s  prepared  with  the  simplifieed 


model  will  not  be  re;quin;d  to  provide  to 
FT.A  estimates  of  proj{;e:t  trips  prepared 
using  traditional  lotral  travel  foree:asting 
models.  As  noted  in  the  NPRM,  if  at  the; 
j)roje;ct  sponsors’  option  they  choose  to 
instead  e;.stimate  projt;ct  trips  pre;pare;d 
with  traditional  methods.  FTA  will 
e:ontiiuit;  to  require;  that  those  meelbods 
be  t(;sti;el  for  their  understanding  of  loe;aI 
transit  ridershij)  patterns  using  re;e:ent 
data  ade;quate  to  the  support  tlie  te;sts. 
FTA  note's  that  if  i)roj(;e:t  sponsors 
e;hoo.se:  at  their  option  to  submit  future* 
ye;ar  for(;e;asts  in  addition  to  those 
r(;(inire;d  to  be;  submitte;d  based  on 
e:urre;nl  ye;ar  patle;rns,  theyv  may  choose; 
to  use  eilhe;r  a  1()-ye;ar  horizon  ora  20- 
year  horizon,  if  they  edieeo.se;  a  lO-year 
horizon  (that  reepiirees  u.se  of  the  no¬ 
build  alte;rnative;  plus  [erojece  ls 
e;ommille;d  in  the  I’ll’  as  the  bae:kgrounel 
ne;twork).  u.se;  ol  the;  FTA-dove;le)pe;d 
simplified  model  may  still  be  ft;asible; 
and  the;  se.rutiny  that  FTA  will  ap])lv' 
will  be  redue:e;el  signifie;antly.  If  the; 
proje;e:t  sponsor  instead  e:hoejse;s  to 
submit  a  future;  year  fore;e:ast  based  on 
a  20-ye;ar  horizon  (theet  re;quires  use  of 
the  no-build  alternative;  idus  the 
proje;e:ts  ine:lude;ei  in  the  fise:allv 
constraineei  long-range;  transportation 
|)lan  as  the;  background  ne;twork).  then 
the  proje;e;t  sjeonsor  must  understand 
that  FTA  will  be;  re'eiuired  to  pe;rform  a 
similar  level  e)f  sea  utinv  tei  the*  fore;e:asts 
as  unele;r  the;  e:urre;nt  proe:eelure:s  and  use 
of  the;  simplified  moele;l  may  not  be; 
possible;.  Thus,  the*  proje;i:t  sponsoi 
would  be;  e;hoosing  to  obvieite;  some;  of 
the;  streamlining  benefits  this  new  rule; 
is  inte;nde;el  to  re;alize;. 

As  leroposed  in  the  polieiy  gnidane:e; 
l)ublishe;d  with  the  NPKM,  I’TA  is 
adopting,  in  Appendix  A,  the;  ability  for 
pre)je;e:t  sponsors  to  e:onside;r  the;  proje.'e  t 
tri|)s  measure;  in  the  curre:nt  vear  or  in 
both  the;  eairrent  ve;ar  anei  the  horizon 
ye;ar.  The  e;stimate  of  proje;e;t  trips  for  the; 
e;urre;nt  ye;ar  |»uts  all  propo,se;fl  proie;e;ts 
in  a  eionsistent  ne;ar-term  timeframe;  for 
the;  evaluation.  The;  e;.stimate  of  proje;e.t 
trips  for  the  horizon  ye;ar  e;aiiture;s  the; 
ine:re;ase;s  in  trips  on  the;  [)roje;e:t  that 
woulel  be;  a.ssoe;iateel  with  populatie)n 
and  e;mj)loyme;nt  growth  aiiel  incre;asing 
e;e)nge;.stion  in  the;  future.  A  definition  for 
“horizeen  year”  has  been  ine;lude;d  in  the 
re;gidation  for  e  laritv.  In  addition,  in 
reespemse;  to  eaemments  re;e:e;ive;d,  the; 
Appe;ndix  de;fine;s  the  “eairrent  year”  as 
the;  most  recent  vear  for  whie:b  data  on 
eairrent  transit  use;  and  demographie: 
fiieitors  are  available;.  As  propo.se;el  in  the 
polie:y  guiiianea;  published  wath  the; 
NPRM,  sponsors  of  projeicts  that  earn 
obtain  a  satisfaeitory  mobility,  e:o.st- 
e;ffe;ctive;ne;ss,  and  projeict  justifieaetion 
rating  (“medium”  or  be;tte;r)  based  on 
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current -year  estimates  of  project  trips 
may  choose  to  forego  the  preparation  of 
horizon  year  estimates.  As  proposed  in 
the  policy  guidance  published  with  the 
NPRM,  if  a  project  sponsor  chooses  to 
submit  both  current-year  and  horizon- 
year  estimates,  the  two  estimates  will  be 
weighted  equally. 

FTA  is  also  adopting  the  proposal  that 
the  mobility  rating  be  based  on  the 
number  of  trips  e.stimated  to  use  the 
project  with  extra  weighfgiven  to  trips 
made  on  the  project  by  transit 
dependent  persons.  As  proposed  in  the 
NPRM,  FTA  is  again  proposing  in  the 
revised  proposed  policy  guidance  to 
give  a  w’eight  of  2.0  to  estimated  trips 
made  on  the  project  by  transit 
dependent  persons.  FTA  believes  it  is 
appropriate  to  give  a  higher  weight  to 
such  travelers  because  of  their  greater 
mobility  needs.  Use  of  a  weight  of  2.0 
is  based  on  information  from  the 
NaW)nal  Household  Travel  Survey  that 
indicates  while  households  owning  no 
cars  make  up  8.7  percent  of  total 
hou.seholds  they  make  only  4.3  percent 
of  total  trips.  In  the  revised  proposed 
policy  guidance  being  published  today. 
FTA  is  proposing  mobility  breakpoints 
based  on  an  assessment  of  the  values 
calculated  for  projects  now  in  the 
pipeline.  These  breakpoints  may  be 
changed  in  future  policy  guidance  that 
would  be  subject  to  public  comment. 

I'TA  is  adopting  the  proposal  in  the 
NPRM  to  evaluate  and  rate  the 
economic  development  criterion  based 
on  the  likely  future  development 
outcomes  resulting  from  the  project 
becau.se  of  local  plans  and  policies  in 
place  (the  land  u.se  criterion  would 
focus  on  existing  land  u.se  densities  of 
poj)ulation,  employment,  and  affordable 
housing  as  well  as  current  parking 
availability  and  pede.strian  amenities). 
Accordingly,  FTA  will  assess  economic 
development  benefits  ba.sed  on;  (1) 

Local  plans  and  policies  to  support 
economic  development  proximate  to  the 
project;  and  (2)  at  the  option  of  the 
project  sponsor,  indirect  changes  in 
VMT  resulting  from  changes  in 
development  patterns  may  also  be 
estimated,  and  the  resulting 
environmental  benefits  calculated, 
monetized,  and  compared  to  the 
annualized  capital  and  operating  cost  of 
the  project.  FTA  will  ev'aluate  the  local 
plans  and  policies  in  a  manner  that  is 
similar  to  current  practice  with  the 
addition  of  an  examination  of  local 
plans  and  policies  in  place  to  maintain 
or  increase  affordable  housing  in  the 
corridor.  As  proposed  in  the  policy 
guidance  published  with  the  NPRM, 
project  sponsors  may  choose  whether  or 
not  to  perform  the  optional  economic 
development  quantitative  analysis  based 


on  whether  they  believe  it  will  help 
improve  the  economic  development 
benefit  rating  for  the  project.  Because  of 
the  absence  of  tools  to  predict 
development  changes  associated  with' 
transit  projects,  FTA  is  not  specifying  an 
approach  but  rather  notes  that 
quantification  would  involve  an 
examination  by  the  project  sponsor  of 
economic  conditions  in  the  project 
corridor,  the  mechanisms  by  which  the 
project  would  improve  tho.se  conditions, 
the  availability  of  land  in  station  areas 
for  development  and  redevelopment, 
and  a  pro  forma  assessment  of  the 
feasibility  of  specific  development ' 
.scenarios.  As  proposed  in  the  policy 
guidance  published  with  the  NPRM,  the 
environmental  benefits  .stemming  from 
such  changes  in  development  patterns 
would  be  estimated,  monetized,  and 
compared  to  the  annualized  capital  and 
operating  cost  of  the  proposed  project. 
FTA  w'ould  review  the  analysis  before 
assigning  a  rating. 

As  propo.sed  in  the  NPRM  in 
Appendix  A.  F  I’A  will  measure 
environmental  benefits  by  considering 
the  dollar  value  of  changes  in;  (1)  Air- 
pollutant  emissions,  e.stimated  using 
changes  in  VMT,  with  recognition  of  the 
air-quality  attainment  status  of  the 
metropolitan  area;  (2)  greenhouse  gas 
emissions  estimated  using  VMT 
changes;  (3)  transportation  energy  u.se 
estimated  using  VMT  changes;  and  (4) 
transportation  fatalities  and  injuries 
(jstimated  using  changes  in  VMT  and 
transit-passenger  miles  of  travel.  These 
dollar  values  would  be  summed  and 
compared  to  the  annualized  capital  and 
operating  c»)st  of  the  propo.sed  project. 

In  respon.se  to  comments  received,  FTA 
has  clarified  that  the  cost  of  project 
“enrichments”  would  not  be  included 
in  the  annualized  capital  cost  of  the 
project  for  the  New  Starts 
environmental  benefits  criterion,  just  as 
they  are  excluded  in  the  measure  for 
cost-effectiveness.  Changes  in  puhlic 
health  costs  associated  with  long-term 
activity  levels  would  bo  considered 
once  better  methods  for  calculating  the 
information  are  developed.  In  the 
revised  propo.sed  policy  guidance 
published  w’ith  this  final  rule,  FTA  is 
proposing  breakpoints  for  the 
environmental  benefits  rating. 

FTA  is  not  adopting  the  proposal  in 
the  NFRM  to  measure  operating 
efficiencies  as  the  change  in  operations 
and  maintenance  cost  per  “place-mile” 
compared  to  the  existing  transit  system 
in  the  current  year  or  to  the  no-build 
transit  system  (as  defined  in  this  final 
rule)  in  the  horizon  year.  MAI’-21 
deleted  the  operating  efficiencies 
criterion  and  replaced  it  with  a 
congestion  relief  criterion.  Because  a 


measure  for  congestion  relief  was  not 
proposed  in  the  NPRM  and  related 
proposed  policy  guidance,  FTA  will 
propose  a  measure  in  subsequent 
interim  policy  guidance  and  rulemaking 
to  allow  for  public  comment.  The 
revised  propo.sed  policy  guidance  being 
published  concurrently  with  this  final 
rule  indicates  that  all  projects  will  be 
assigned  an  automatic  medium  rating 
for  congestion  relief  until  such  time  as 
a  measure  is  identified  and  the 
subsequent  interim  policy  guidance  and 
rulemaking  are  complete. 

FTA  adopts  the  proposal  in  Appendix 
A  to  the  NPRM  to  measure  cost- 
effectiveness  of  New  Starts  projects  as 
the  annualized  cost  per  trip  on  the 
project,  not  including  the  costs  of 
project  enrichments.  The  Appendix 
defines  annualized  costs  as  tbe  sum  of: 
(1)  The  annualized  capital  cost  of  the 
project  and  (2)  the  change  in  annual 
operating  and  maintenance  costs 
between  the  proposed  project  and  the 
exi.sting  system  or  the  no-build 
alternative  if  a  horizon  voar  forecast  is 
prepared.  In  response  to  comments 
received,  annual  trips  on  the  project 
used  in  the  cost-effectiveness 
calculation  would  not  include  the 
additional  weight  applied  to  project 
trips  made  by  transit  dependents.  FTA 
believes  it  is  appropriate  to  consider  the 
mobility  provided  to  transit  dependent 
persons  under  the  mobility  measure  but 
focus  cost-effectiveness  on  the 
anticipated  usage  of  the  project  by  all 
individuals.  The  annualized  capital  cost 
of  the  New  .Starts  project  used  to 
compute  the  cost-effectiveness  measure 
would  exclude  the  costs  of  certain 
project  enrichments.  In  the  propo.sed 
policy  guidance  made  available  with  the 
NPRM,  the  concept  of  “betterments” 
was  introduced  as  project  features  that 
foster  economic  development  and 
environmental  benefits  (e.g.,  the 
incremental  cost  of  obtaining  LKED 
certifications,  .station-access  provisions 
beyond  those  required  by  tile  ADA,  and 
.station-design  and  station-access 
elements  that  would  enhance 
development  impacts)  but  that  do  not 
contribute  directly  to  the  measures  of 
benefits  used  in  cost-effectiveness.  In 
response  to  comments  received,  this 
concept  has  been  adopted,  but  the 
terminology  has  been  changed  from 
“betterments”  to  "enrichments”  to 
avoid  confusion  with  other  FTA 
program  guidance  as  suggested  by  the 
comments.  This  should  make  clear  that 
the.se  features,  while  not  counted  in  the 
calculation  of  cost-effectiveness  for  New 
.Starts  projects,  are  eligible  to  be 
included  in  the  scope  of  the  project  for 
federal  funding. 
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Finally,  FFA  is  adopting  in  Appendix 
A  its  proposal  to  measure  existing  land 
use  generally  as  it  does  today  based  on 
existing  population  and  employment 
density  in  the  corridor  with  the  addition 
of  the  amount  of  affordable  housing  in 
the  project  corridor.  As  proposed  in  the 
NPRM,  the  project  justification  rating 
would  continue  to  be  a  weighted 
combination  of  the  six  criteria,  which  in 
acxordance  with  the  changes  macle  by 
MAP-21  would  be:  (1)  Mobility,  (2) 
economic  development.  (3) 
environmental  benefits,  (4)  congestion 
relief,  (5)  co.st-effectiveness,  and  (6)  land 
use.  As  specified  in  the  proposed  policy 
guidance  published  with  the  NPRM, 

FF’A  will  give  equal  w'eights  to  eaf;h 
measure. 

.Section  01 1 .2n.'>  New  Starts  Local 
Financial  (Commitment  Criteria 

Some  of  the  topics  in  this  section 
were  proposed  to  be  included  in 
Appendix  A  and  were  described  in  far 
greater  detail  in  the  proposed  policy 
guidance  made  available  for  public 
comment  along  with  the  NPRM.  This 
final  rule  adopts  the  same  approach. 
Thus,  the  section  analysis  for  Section 
011.205  will  contain  one  portion  that 
describes  the  changes  adopted  in  the 
ri^ulation  and  another  portion  that 
discusses  what  FTA  is  including  in 
Appendix  A  and  in  revised  proposed 
policy  guidance  being  published 
concurrently  with  the  final  rule. 

A.  Final  Regulation 

As  under  the  current  regulation,  FTA 
is  adopting  the  propo.sal  in  the  NPRM 
that  a  New  Starts  project  must  be 
supported  by  an  acceptable  degree  of 
local  financial  commitment.  FTA  is 
adopting  the  proposal  to  continue  to 
rate  commitment  of  the  propo.sed  share 
of  funding  for  the  prctject  provided  by 
non-New  Starts  funds.  In  acf:ordanc<! 
with  language  in  MAP-21,  however,  a 
project’s  overall  local  financial 
commitment  rating  cannot  be 
downgraded  based  on  this  criterion  (i.o., 
“overmatch”  can  only  help  the 
summary  local  financial  commitment 
rating).  FTA  is  reorganizing  the  rating  of 
the  other  local  financial  commitment 
criteria  to  better  reflect  the  strong 
interaction  between  capital  and 
operating  funding.  FFA  has  found  that 
the  current  process,  whjch  produces 
ratings  on  the  capita)  and  operating 
plans  .separately,  is  duplicative  in  many 
ways.  Thus,  in  addition  to  the  non-New 
Starts  share  of  the  project,  the  remaining 
measures  used  to  evaluate  local 
financial  commitment  are:  (1)  The 
current  capital  and  operating  financial 
condition  of  the  agency  that  would 
operate  the  project;  (2)  the  commitment 


of  capital  and  operating  funds  for  the 
project  including  an  examination  of 
private  contributions  as  required  by 
MAP-2t;  and  (3)  the  reliability  of  the 
capital  and  operating  cost  and  revenue 
estimates  prepared  by  the  project 
sponsor  and  the  resulting  financial 
capacity  of  the  project  sponsor. 

As  with  the  project  justification 
criteria,  FTA  is  adopting  the  proposal  in 
the  NPRM  to  allow  for  the  possible  use 
of  pre-qualification  standards  for  the 
local  financial  commitment  criteria  that 
would  allow  a  project  to  ret:eive  an 
automatic  rating  of  “medium”  or  better 
based  on  the  characteristics  of  the 
project  ami  the  project  sponsor.  These 
thresholds  or  “warrants”  would  be 
established  in  future  proposed  policy 
guidance  for  New  .Starts  projects.  A 
reference  to  the  njquirement  that  FTA 
expects  a  greater  degree  of  local 
financial  commitment  as  a  project 
proceeds  through  the  New  .Starts 
pnu.ess,  which  previously  was  included 
inappropriately  under  the  project 
justification  criteria  section,  has  now 
been  moved  to  this  section.  A  new 
provision  has  been  added,  similar  to 
that  included  in  the  project  justification 
.section,  which  indicates  the  measures 
for  evaluation  of  local  financial 
commitment  may  be  amended  through 
the  issuance  of  policy  guidance  made 
available  for  public  comment. 

As  in  the  current  regulation,  each  of 
the  local  financial  commitment  criteria 
will  be  rated  on  a  five-level  scale  from 
“low”  to  “high”  and  a  summary  local 
financial  commitment  rating  will  be 
established  combining  the  individual 
ratings.  The  process  and  weights  used  to 
develop  the  summary  rating  will  be 
e.stablished  in  policy  guidance,  just  as 
under  the  current  regulation. 

13.  Appendix  A  and  Policy  (juidance 

As  noted  above,  FTA  made  available 
with  publication  of  the  NPRM  proposed 
policy  guidance  for  public  review  and 
comment.  That  proposed  policy 
guidance  provided  greater  detail  on  the 
proposed  local  financial  commitment 
measures  specified  in  statute  and 
proposed  in  regulation,  as  described 
above.  In  the  NPRM  and  propo.sed 
policy  guidance,  FFA  proposed  to 
restructure  the  examination  of  local 
financial  commitment  to  better  reflect 
the  interdependency  of  capital  and 
operating  financial  plans  submitted  by 
project  s{)onsors.  Currently,  FTA 
examines  a  project  sponsor’s  financial 
plan  and  evaluates  and  rates:  (1)  The 
non-New  Starts  share  of  the  project;  (2) 
the  strength  of  the  capital  financial  plan 
(based  on  the  current  capital  condition, 
the  commitment  of  capital  funds,  and 
the  reasonableness  of  the  estimates  used 


in  the  financial  plan  and  the  resulting 
financial  t:apacity  of  the  project 
sponsor);  and  (3)  the  strength  of  the 
operating  financial  plan  (based  on  the 
current  operating  condition,  the 
commitment  of  operating  funds,  and  the 
reasonableness  of  the  estimates  u.sed  in 
the  financial  plan  and  the  resulting 
financial  capacity  of  the  project 
sponsor).  FTA  is  adopting  the  proj)o.sal 
in  the  NPRM  to  instead  examine  the 
project  sponsor’s  financial  [)lan  and 
evaluate  and  rate  it  ba.sed  on:  (1)  The 
non-New  .Starts  share  of  the  project;  (2) 
the  current  financial  condition  of  the 
project  sponsor  (both  capital  and 
operating);  (3)  the  commitment  of 
capital  and  operating  funds  for  the 
project  including  an  examination  of 
private  contributions  to  the  project  as 
required  by  MAF’-21;  and  (4)  the 
reasonableness  of  the  estimates  u.sed  in 
the  financial  plan  and  the  resulting 
capital  and  operating  financial  capacitv 
of  the  project  sponsor.  The  individual 
measures  are  de.scribed  in  Appendix  A 
with  more  detail  and  breakpoints 
provided  in  the  revised  proposed  policy 
guidance  made  available  today  for 
public  comment.  These  have  been 
modified  slightly  from  those  included  in 
the  proposed  policy  guidance  made 
available  with  the  NPRM  to 
accommodate  the  elimination  in  MAP- 
21  of  separate  preliminary  engineering 
and  final  design  steps. 

Section  (il  1.207  Overall  New  .Starts 
Project  Ratings 

Because  of  the  changes  made  by 
M.AP-21  to  the  evaluation  and  rating 
process  for  major  capital  investments, 
which  were  not  subject  to  comment  in 
the  NPRM,  FTA  is  not  adoj)ting  at  this 
time  the  details  of  the  process  for 
combining  ratings  on  the  various  critfuia 
into  an  overall  project  rating  .  The 
approach  for  doing  .so  will  In;  the  subject 
of  subsequent  rulemaking.  As  a  result. 
Section  611.207(a)  will  be  reserved  for 
this  purpose.  However,  in  the  revi.sed 
proposed  policy  guidance  being 
published  concurrently  with  the  final 
rule,  FTA  is  proposing  an  interim 
approach  for  combing  ratings  on  the 
various  criteria  into  an  overall  project 
rating  until  subsequent  rulemaking  on 
this  topic  can  be  completed.  As 
propo.sed  in  the  NPRM,  the  final  rule 
assigns  an  overall  rating  on  a  five-level 
scale  from  “low”  to  “high”  in  line  with 
the  changes  made  by  SAF'E'FEA-LU  and 
continued  by  MAP-21,  which  replaced 
ratings  of  “highly  recommended,” 
“recommended,”  and  “not 
recommended.”  The.se  overall  ratings 
will  be  assigned  when  a  project  seeks 
approval  into  engineering  and  approval 
of  a  full  funding  grant  agreement.  In 
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contrast  to  the  current  regulation, 
however,  FTA  is  adopting  the  proposal 
to  not  require  re-rating  of  the  project  for 
each  Annual  Report  to  Congress  as  long 
as  there  have  been  no  material  changes 
to  the  scope  or  cost  of  the  project  since 
the  previous  rating.  FTA  will  continue 
to  use  its  current  practice,  defined  in  its 
reporting  instructions,  to  identify 
material  changes  that  will  trigger  a  re¬ 
rating.  These  include  design  and 
construction  scope  of  work  changes, 
planning  context  changes,  schedule 
changes  of  six  months  or  more,  or  a 
change;  in  a  funding  source  or  financing 
method.  If  there  are  no  material 
changes,  the  rating  developed  at  the 
earlier  step  will  continue  in  force. 
Because  of  the  changes  made  by  MAF- 
21,  FTA  is  not  adopting  the  propo.sal 
that  the  overall  rating  he  established  by 
averaging  the  summary  ratings  obtained 
on  project  justification  and  local 
-financial  commitment  and  that  the 
rating  he  rounded  up  when  there  is  a 
one-level  rating  difference  for  the  two 
summary  ratings.  Section  611.207(d)  is 
being  re.served  for  finalization  in  a 
subsequent  rulemaking.  In  addition, 

FTA  is  not  adopting  in  this  final  rule  the 
requirement  that  both  the  summary 
project  ju.stification  rating  and  the 
summary  local  financial  commitment 
rating  be  at  least  “medium”  to  receive 
an  overall  rating  of  “medium"  or  better 
or  that  a  project  rated  “low”  on  either 
the  summary  project  justification  rating 
or  the  summary  local  financial 
commitment  rating  will  be- rated  “low” 
overall.  Instead,  these  considerations 
will  be  part  of  a  subsequent  rulemaking 
process. 

Section  611.209  New  Starts  Process 

In  response  to  comments  received  on 
the  NPRM,  the  final  rule  renames  this 
section  “New  Starts  Process,”  instead  of 
“project  development  proce.ss,”  as 
“project  development”  refers  to  a 
specific  step  in  the  process  by  statute. 
Because  of  the  signifit;ant  changes  in  the 
process  in  MAP-21,  FTA  is  not 
finalizing  this  section  at  this  time.  The 
details  on  the  steps  in  the  New  Starts 
Process  will  be  covered  in  subsequent 
interim  policy  guidance  and 
rulemaking.  As  a  result.  Section  611.209 
is  being  reserved  for  such  rulemaking. 
This  .section  will  include  requirements 
for  the  New  Starts  process  now  included 
in  paragraphs  (b)  through  (d)  of  Section 
611.7  in  the  current  rule.  F^or  clarity, 
provisions  related  to  the  “Before  and 
After”  study  have  been  moved  to 
Section  611.211  in  the  final  nde. 


Section  61 1 .21 1  New'  Starts  Before  and 
After  Study 

This  section  provides  the 
requirements  for  the  “Before  and  After” 
study  required  by  slatute.  In  the  current 
regulation,  the.se  requirements  appear  in 
Section  611.7(c)(4)  and  (5)  and  in 
Section  661.7(d)(7).  FTA  is  adopting  the 
propo.sal  to  include  in  this  .section  a 
consolidation  of  the.se  requirements  in 
one  place  and  makes  certain  other 
changes  to  improve  clarity.  As  in  the 
current  regulation  and  as  proposed  in 
the  NF’RM,  the  purpo.se  of  the  study  in 
the  regulatory  language  is  to  assess  the 
impacts  of  the  New  Starts  project  and  to 
compare  the  costs  and  impacts  of  the 
project  w'ith  costs  and  impacts  forecast 
(luring  the  planning,  engineering,  and 
design  of  the  project.  Also  in  the  current 
regulation  and  in  the  NPRM,  the 
r(;gulation  requires  that  a  project 
sponsor  produce  a  plan  for  the  “Before 
and  After”  study  during  engineering. 
New  language  adopted  from  th«;  NPRM 
specifies -in  more  detail  the  kind  of 
information  to  be  collected  as  part  of  the 
study,  including  information  on  the 
characteristics  of  the  project  and  other 
related  changes  in  the  transit  system 
(such  as  service  levels  and  fares),  the 
capital  and  operating  costs  of  the 
project,  and  the  impacts  of  the  project 
on  transit  service  quality,  ridership,  and 
fare  levels. 

As  is  generally  required  by  tbe  current 
regulation  and  as  proposed  in  the 
NPRM,  the  final  rule  requires  that  the 
plan  developed  during  engineering 
provide  for  preservation  of  data  on  the 
predicted  scope,  co.sts,  and  ridership: 
collection  of  “before”  data  on  the  transit 
system  and  ridership  patterns  and  travel 
behavior;  documentation  of  capital  costs 
as  the  project  is  built;  collection  of 
“after”  data  two  years  after  the  project 
opens  on  actual  project  scope,  costs,  and 
ridership;  an  analysis  of  the  project 
costs  and  impacts;  and  an  assessment  of 
the  consistency  of  the  forecasts  of  costs 
and  ridership  betw(;en  those  forecast 
and  tho.se  actually  achieved.  FTA 
received  a  number  of  comments  on  the 
NPRM  suggesting  that  three  years  after 
opening  of  revenue  service  w'ould  he  a 
more  appropriate  timeframe  to  conduct 
the  “after”  part  of  the  study.  MAP-21 
explicitly  calls  for  review  after  two 
j'(;ar.s,  and  thus  the  final  rule  continues 
this  requirement.  The  final  rule  adopts 
the  propo.sal  in  the  NPRM  that  the  final 
“Before  and  After”  study  report  be 
submitted  to  FTA  within  three  years  of 
project  opening.  As  in  the  current 
regulation,  and  as  proposed  in  the 
NPRM,  the  costs  of  carrying  out  the 
“Before  and  After”  study,  including  the 


necessary  data  collection,  are  an  eligible 
expense  of  the  proposed  project. 

A  new  requirement  that  FTA  is 
adopting  provides  that,  before  execution 
of  the  full  funding  grant  agreement, 
there  must  have  been  satisfactory 
progress  on  carrying  out  the  “Before  and 
After”  .study  plan.  As  in  the  current 
r(;gulation  and  as  proposed  in  the 
NPRM,  the  fidl  funding  grant  agreement 
would  include  a  requirement  that  the 
“Before  and  After”  .study  plan  be  carried 
out  during  the  cbn.struction  of  the 
project  and  that  FTA  may  condition 
receipt  of  annual  funding  during  a  full 
funding  grant  agreement  on  satisfactory 
execution  of  the  “Before  and  After” 
study. 

Suhpart  C — Small  Starts 

As  proposed  in  the  NPRM,  Subpart  C 
is  a  completely  new  suhpart  laying  out 
the  requirements  for  Small  Starts 
projects.  These  are  projects  for  new 
fixed  guideways  or  extensions  to 
existing  fixed  guideways,  or  new'  or 
extended  corridor-based  bus  rapid 
transit  projects  meeting  the  definitions 
in  law.  Small  Starts  projects  must  have 
a  capital  cost  of  less  than  $2.50  million 
and  seek  le.ss  than  $7.5  million  in  Small 
Starts  funds. 

Because  the  regulatory  framework  for 
Small  Starts  projects  in  Suhpart  C  is 
quite  similar  to  that  of  the  framew'ork  in 
Subpart  B  for  New  Starts,  this  portion  of 
the  .section-by-section  analysis  will  only 
highlight  differences  between  Subpart  B 
and  Subpart  C. 

Section  611.301  Small  Starts 
Fligibility 

As  propm.sed  in  the  NPRM,  this 
.section  as  adopted  in  the  final  rule  is 
designed  to  clarify  the  basic 
requirements  of  what  must  be 
accomplished  for  a  project  to  achieve 
award  of  an  expedited  grant  agreement 
(EGA).  This  section  is  nearly  identical  to 
Section  611.201  for  New  Starts  in 
Subpart  B.  except  that  this  section 
expands  eligibility  to  corridor-based  bus 
rapid  transit  systems,  requires  that  a 
project  he  a  Small  Starts  project  rather 
than  a  New  .Starts  project,  references  the 
.Small  .Starts  evaluation  criteria  rather 
than  the  New'  Starts  evaluation  criteria, 
r(;fercnces  an  expedited  grant  agreement 
rather  than  a  full  funding  grant 
agreement,  and  provides  details  on 
project  development  (rather  than  on 
engineering). 

Section  611.303  Small  Starts  Project 
Justification  Criteria 

This  section  of  the  final  regulatory 
text  provides  that  the  evaluation  of 
project  ju.stification  for  Small  .Starts  be 
based  on  a  multiple  measure  approach 
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that  takes  into  account  each  of  the 
criteria  specified  in  law.  As  now 
required  by  MAP-21,  this  section  is 
similar  to  Section  Rl  1 .20.1  for  New 
Starts  in  that  Small  Starts  projects  are 
now  to  he  rated  on  the  same  six  project 
justification  criteria.  In  addition.  Small 
Starts  proje{:ts  are  more  likely  to  be  able 
to  take  advantage  of  pre-qualification 
standards  that  could  lead  to  automatic 
ratings  given  that  such  automatic  ratings 
would  more  likely  be  applicable  to 
smaller  projects.  That  said,  the 
regulatory  language  on  that  point  is  the 
.same  as  in  Section  HI  1 .203.  As  in  the 
parallel  Section  611.203  for  New  Starts, 
details  concerning  project  justification 
criteria,  the  point  of  comparison  for 
certain  incremental  measur«!s,  aild  the 
weights  given  to  the  criteria  in  Section 
61 1.303  for  Small  Starts  can  be  found  in 
Appendix  A  and  in  the  revised 
proposed  policy  guidance  made 
available  today  for  public  review  and 
comment.  Thus,  it  is  not  necessary  to 
repeat  the  details  on  Appendix  A  and 
the  proposed  policy  guidance  located 
above  in  Section  611.203,  as  the  same 
details  apply  to  Small  Starts  projects, 
only  to  slightly  different  evaluation 
criteria. 

Sec:tion  611.305  Small  Starts  Local 
Financial  Commitment  Criteria 

As  proposed  in  the  NPRM,  and 
adopted  in  this  final  rule,  this  section  is 
nearly  identical  to  the  parallel  section 
for  New  Starts  projects  in  Section 
611.205  except  that  references  are  made 
to  .Small  Starts  and  to  the  statutory 
language  for  Small  Starts  rather  than  for 
New  Starts;  and  (2)  the  local  financial 
commitment  is  evaluated  based  on  the 
year  the  project  is  put  into  operation 
rather  than  based  on  a  20-year  planning 
horizon,  as  provided  for  in  statute. 

As  with  the  parallel  section  for  New 
Starts,  details  concerning  its  proposals 


for  evaluating  local  financial 
commitment  were  contained  in 
proposed  policy  guidance  made 
available  with  the  Nl’RM  and  in  revi.sed 
proposed  policy  guidance  made 
available  for  comment  today.  This 
process  is  similar  to  that  of  New  Starts, 
so  there  is  no  need  for  a  fuller 
explanation  of  the  revised  proposed 
policy  guidance  here. 

.Section  611.307  Overall  Small  .Starts 
Project  Ratings 

Because  MAP-21  did  not  make 
significant  changes  in  the  approach  for 
developing  an  overall  .Small  Starts 
project  rating,  this  section  is  made  final. 
In  this  section:  (1)  References  are  made 
to  Small  .Starts  and  to  the  statutory 
language  for  .Small  Starts;  (2)  references 
focus  on  project  development;  and  (3) 
references  are  made  to  expiulited  grant 
agreements. 

Section  611.309  Small  .Starts  Process 

As  noted  above  with  the  New  Starts 
process,  MAP-21  made  significant 
changes  to  the  process  for  developing 
Small  Starts  projects.  Accordingly,  FTA 
is  not  finalizing  this  section  at  this  time. 
The  changes  made  by  MAP-21  will  be 
the  subject  of  substiquent  interim  policy 
guidance  and  rulemaking.  This  .section 
is  being  reserved  for  that  rulemaking. 

VI.  Regulatory  Analysis  and  Notices 

A.  Executive  Orders  13563  and  12866 

Fxecutive  Orders  and  13563  and 
12866  direct  agencies  to  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  its  benefits  justify  its 
costs  (recognizing  that  some  bcmefits  - 
and  costs  are  difficult  to  quantify);  tailor 
its  regulations  to  impo.se  the  least 
burden  on  society;  and  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
neces.sary,  to  .select  regulatory 


approacbes  that  maximize  net  bmefits 
(including  potential  economic, 
environmental,  [)uhlic  health  and  safety 
effects,  distributive  impacts,  ami 
equity).  Lxecutive  (Irder  13563  also 
emphasizes  the  importance  of 
harmonizing  rules  and  of  promoting 
flexibility.  This  final  rule  has  heRii 
draft()d  and  reviewed  in  accordance 
with  the  principhjs  set  forth  in 
Executive  Orders  13563  and  12W)6. 

FTA  has  determined  that  this  is  an 
“economically  significant"  rule  under 
Executive  Order  12866,  as  it  would 
affet:t  transfer  payments  totaling  more 
than  $100  million  annually.  However, 
FTA  is  unable  to  estimate  with 
precision  just  how  much  of  the  New 
.Starts  and  .Small  .Starts  programs’ 
roughly  .$2  billion  in  annual  transfer 
payments  will  be  affected  by  this  rule. 
FTA  provides  a  discussion  lielow  of  the 
changes  to  the  types,  characteristics, 
and  locations  of  j)roject.s  it  anticipates 
due  this  rule.  .Separate  from  its  effects 
on  transfer  payments,  and  al.so 
discussed  in  more  detail  below,  this  rule 
makes  significant  changes  to  the 
information  that  sponsors  must  provide 
to  FTA  so  that  FTA  can  evaluate  and 
rate  projects.  For  example,  the  rule 
adopts  a  streamlined  and  simplified 
measure  for  justifying  a  proposed 
project’s  cost-effectiveness,  and  it 
eliminates  the  requirement  to  develop  a 
“baseline  alternative.”  These  and  other 
similar  changes  will  enable  sponsors  to 
develop  the  information  required  by 
f’TA  for  proposed  projects  in  less  time 
and  with  fewer  resources.  The  following 
table  summarizes  the  monetized  costs, 
benefits,  and  changes  in  transfers  of  this 
rule.  The  table  does  not  include  benefits 
which  may  arise  due  to  the  potential  for 
accelerated  project  delivery  due  to 
process  streamlining  or  reduced  costs 
due  to  use  of  simplified  forecasting 
techniques: 


Total  Benefits  and  Costs  Summary  for  Major  Capital  Investments  Final  Rule  Over  Ten  Years,  2012$ 


Total  Monetized  Benefits  . 

Total  Cost  . 

Total  Net  Impact  (Benefit — Costs) 
Changes  in  Transfer  Payments  ... 


j  3%  Discount  rate  | 

7%  Discount  rate 

.  $3.7  M 

‘  $3.2  M 

.  j  0.6  M 

0.6  M 

.  3.1  M 

t  2.6  M 

.  1  2.2  B 

i  1.8  B 

In  the  Nf’RM,  however,  FTA  stated 
that  it  does  not  know  precisely  how 
much  transfer  payments  would  be 
affected  by  this  rule.  The  NPRM  noted 
that  due  to  changes  in  the  evaluation 
criteria,  the  projects  selected  for  funding 
by  the  FTA  may  change.  For  example, 
by  adding  quantified  measures  for 
environmental  benefits,  projects  that 


have  relatively  large  amounts  of  such 
benefits  may  be  advantaged.  On  the 
other  hand,  the  change  to  the  cost- 
effectiveness  measure  from  cost  per 
hour  of  travel  time  savings  to  cost  per 
trip  could  advantage  projects  serving 
shorter  trips  and  more  densely 
developed  areas.  For  the  purposes  of  the 
initial  regulatory  impact  analysis  in  the 


NPRM,  FTA  estimated  that  the 
proposals  in  the  rule  could  affect  the 
allocation  of  about  $250  million  of 
annual  New  Starts  and  Small  Starts 
grant  funds.  FTA  requested  public 
comments  on  this  estimate,  as  well  as 
specific  methods  for  more  precisely 
estimating  the  impact  of  the  rule. 
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FTA  receivjid  no  public  comment  in 
respon.se  to  the  NPRM  on  its 
preliminary  estimate  of  likely  impacts 
or  on  the  methods  for  estimating  such 
impacts.  Accordingly,  and  given  that  the 
changes  made  by  this  final  rule  to  the 
proposals  in  the  NPRM  are  unlikely  to 
have  a  substantial  effect  on  the 
allocation,  PTA  adopts  .S250  million  in 
annual  New  Starts  and  Small  Starts 
alloi'.ations  as  its  estimate  of  likely 
allocation  effects.  This  is  the  average 
value  of  Federal  funding  for  one  New 
Starts  or  Small  Starts  project.  FTA 
believes  that  the  changes  in  evaluation 
criteria  might  result  in  one  different 
project  being  recommended  for  funding 
each  fiscal  year. 

B.  Need  for  Begiilnlion 

This  final  ride  is  i.ssued  pursuant  to 
the  reipiirements  first  outlined  in 
SAFEIT;A-LIJ  ami  continued  in  MAP- 
21  that  the  Secretary  promulgate 
regulations  to  implement  the  Small 
.Starts  program.  The  final  rule  and 
accompanying  revised  proposed  policy 
guidance  change  Fl'A’s  implementation 
of  the  major  capital  investment  program, 
primarily  by  giving  the  project 
justification  criteria  sjiecified  in  law 
“comparable,  hut  not  necessarily  equal 
weights”  as  required  by  .Sections  .'j309 
(g)(2){B)(ii)  and  (h)(tt).  improving  the 
measures  P’TA  uses  for  each  of  the 
evaluation  criteria  specified  in  law,  and 
streamlining  and  simplifying  the  means 
by  which  project  sponsors  develop  the 
data  needed  hv  P  TA. 

The  final  rule,  combined  with  the 
revised  proposed  policy  guidance  being 
made  available  concurrently  for  public 
comment,  would  improve  the 
evaluation  of  project  outcomes  in 
mobility  improvements,  cost- 
effectiveness,  environmental  benefits, 
land  use,  economic  development,  and 
local  financial  commitment.  The  final 
rule  provides  for  simplified  measures  of 
mobility  improvements  and  cost- 
effectiveness  which,  while  being  much 
le.ss  burdensome  to  calcnlate  than  under 
the  former  regulation,  will  still  providi; 
for  sufficient  information  about  project 
merit  on  these  metrics.  The  final  rule 
provides  for  more  detailed 
quantification  of  environmental  benefits 
and  makes  clearer  how  projects  will  he 
evaluated  in  terms  of  land  use, 
economic  development,  and  local 
financial  commitment.  In  addition,  the 
final  rule  provides  for  optional 
quantification  of  the  economic 
develonment  benefits  of  projects. 

In  audition,  this  rule  implements  an 
initiative  in  the  Department  of 
Transportation’s  (DO’!’)  Plan  for 
Implementation  of  Executive  Order 
13563:  Betrospective  Beview  and 


of  Existing  Bides  (http:// 
fogs,  dot  gov/ docs/RHB-Planfinal-6- 
20.pf//]. Executive  Order  13.'i6.3  called 
on  agenf^it^s  to  identify  rules  that  may  he 
“outmoilufk  ineffective,  insufficient,  or 
excessively  burdensome,  and  to  modify, 
streamline,  expand,  or  repeal  them 
*  *  *  "This  rule  streamlines  and 
simplifies  the  various  means  through 
which  project  sponsors  obtain  the 
informaliori  they  need  to  provide  to 
FTA  fords  evaluation  and  rating  of 
projects  For  example,  FTA  is  allowing 
project  .sponsors  to  use  a  simplified 
FTA-developed  national  model,  once 
available,  to  e.stimate  ridership  rather 
than  standard  local  travel  forecasting 
models;  to  u.se  a  series  of  standard 
factors  in  a  simple  spreadsheet  to 
calculate  vehicle  miles  traveled  (VM'!’) 
and  environmental  benefits;  to  no  longer 
require  the  development  of  a  baseline 
alternative  for  calculation  of 
incremental  measures;  and  to  expand 
the  use  of  warrants  whereby  a  project 
may  he  able  to  automatically  qualify  for 
a  rating  if  it  meiUs  parameters 
established  by  FTA. 

(i.  Begulaton  Evaluation 
1.  Overview 

I  bis  regulatory  evaluation  examines 
the  likely  effects  of  this  final  rule  and 
the  revised  proposed  policy  guidance. 
The  NPRM  asked  the  public  for 
information  to  help  FTA  quantify  the 
benefits  and  costs  of  the  proposed 
provisions.  No  such  information  was 
provided  in  the  public  comments  on  the 
NPRM.  Nevertheless,  FTA  has  made  its 
best  efforts  to  meet  the  directive  in 
Executive  Order  which  .states  that 

agencies  must  “use  the  best  available 
techni(]ues  to  quantify  anticipated 
present  and  future  benefits  and  costs  as 
at;curately  as  possible  *  *  *."  For 
provisions  in  which  FTA  is  unable  to 
provide  quantified  estimates  of  benefits 
and  costs  due  to  a  lack  of  information, 
FTA  provides  a  (pialitative  fli.scussion  of 
their  likelv  effects. 

FTA  believes  this  rule  will  affect 
transfer  payments  totaling  at  least  .$!()() 
million  annually.  In  the  NPRM,  FTA 
stated  that  it  did  not  know  precisely 
how  much  transfer  payments  would  be 
affected  by  the  proposed  rule  and  policy 
guidance.  Nevertheless,  FTA  estimated 
in  the  NPRM  that  the  proposals  could 
affect  the  allocation  of  about  $2.'i0 
million  of  annual  New  .Starts  and  .Small 
.Starts  grant  funds.  FTA  reijuested  public 
comments  on  this  estimate,  as  well  as 
specific  methods  for  more  precisely 
estimating  the  impact  of  the  rule.  F'l’A 
received  no  public  comments  in 
resjion.se  to  the  NPRM  on  its 
preliminary  e.stimate  of  likely  impacts 


or  on  the  methods  for  estimating  such 
impacts.  Accordingly,  and  given  that  the 
changes  made  by  this  final  rule  to  the 
propo.sals  in  the  NPRM  are  unlikely  to 
have  a  substantial  effect  on  the 
allocation,  FTA  adopts  .$250  million  in 
annual  New  Starts  and  Small  .Starts 
allocations  as  its  estimate  of  likely 
allocation  effects.  This  is  the  average 
value  of  Federal  funding  for  one  New 
Starts  or  .Small  Starts  project.  PTA 
believes  that  the  changes  in  evaluation 
criteria  might  result  in  one  different 
project  being  recommended  for  funding 
each  fiscal  year. 

Due  to  changes  in  the  evaluation 
criteria  adopted  by  tins  rule  and  tbe 
policy  guidance,  tbe  projects  selected 
for  funding  by  F  TA  may  change.  For 
example,  by  adding  quantified  measures 
for  environmental  benefits,  projects  that 
have  relatively  large  amounts  of  such 
benefits — which  tend  to  be  projects  that 
provide  transportation  over  longer 
distance.s — may  be  advantaged.  On  the 
other  hand,  the  change  to  the  cost- 
effectiveness  measure  from  travel  time 
savings  to  cost  per  trip  could  advantage 
projects  serving  .shorter  trips  and  more 
densely  developed  areas.  .Since  there  is 
so  mui;h  variation  from  project  to 
project  it  is  difficult  to  predict  which 
will  be  the  stronger  effect. 

In  addition,  the  rule  may  have  the 
effect  of  altering  the  pattern  or  timing  of 
major  transit  capital  expenditures  and 
changing  the  allocation  of  funds  by 
transit  agency  size.  Becau.se  smaller 
scale  projects  are  eligible  for  funding 
under  Small  .Starts,  smaller  transit 
agencies  may  now  be  able  to  obtain 
funding  from  the  program  where  prior 
to  passage  of  SAFETEA-LII  they  could 
not.  For  example.  SAFETEA-LU  first 
made  corridor-based  bus  projei:ts 
eligible  for  .Small  Starts  funding  when 
previously  only  fixed  guideway  projects 
were  eligible  for  major  capital 
investment  program  funding,  and  MAF- 
21  continued  this  eligibility.  Fixed 
guideway  projects  tend  to  be  costlier 
than  corridor-based  bns  projects.  This 
eligibility  change  allows  smaller  transit 
agencies  with  smaller  .scale  projects  to 
obtain  funding  from  the  program. 

{T)st-effectiveness.  As  proposed  in  the 
NPRM,  this  final  rule  includes  .several 
features  designed  to  assure  equity  in  the 
distribution  of  benefits  to  groups  of 
concern  to  tbe  Federal  government. 

First,  the  final  rule  weights  trips  taken 
by  transit  dependent  persons  more 
heavily  in  the  measure  for  mobility.  In 
that  way,  projects  that  provide 
enhanced  accessibility  to  transit 
dependent  persons  will  be  favored. 
.Second,  by  replacing  travel  time  savings 
with  trips  in  the  measure  of  cost- 
effectiveness,  projects  that  serve  more 
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riders,  rather  than  those  that  reduce 
more  travel  time  for  riders  {which  are 
generally  projects  serving  petjple 
making  longer  trips)  are  likely  to  be 
favored.  Riders  making  longer  trips  tend 
to  be  riders  from  higher-income 
suburban  communities.  Third,  by 
including  an  assessment  of  existing 
affordable  housing  in  the  project 
corridor  as  a  subfactor  examined  under 
the  land  use  criterion,  projects  serving 
larger  numbers  of  affordable  housing 
units  will  he  advantaged.  Finally,  by 
including  an  asse.ssment  under  the 
economic  development  criterion  of  local 
plans  and  policies  to  support  the 
maintenance  of  or  an  increase  in 
affordable  housing  in  the  corridor,  the 
evaluation  and  rating  process  recognizes 
that  increasing  land  values  around 
transit  projects  can  sometimes  result  in 
a  loss  of  affordable  housing  in  proximity 
to  the  project,  thereby  reducing  the 
accessibility  of  the  people  most  in  need 
of  service. 

Finally,  as  mentioned  above,  the  rule 
will  reduce  the  amount  of  time  and 
resources  needed  by  project  sponsor  to 
prepare  information  for  FTA  for 
evaluation  and  rating.  For  example,  as 
discussed  above,  the  rule  adopts  a 
simplified  co.st-effectiveness  measure 
allowing  for  simplified  methods  for 
estimating  trips  on  the  project  and  it 
eliminates  the  requirement  to  develop  a 
“baseline  alternative”  for  use  as  a  point 
of  comparison  for  incremental 
measures.  Also,  project  sponsors  are 
given  the  latitude  to  forego  the  analysis 
of  benefits  that  are  not  relevant  to 
individual  projects,  which  will  simplify 
•  the  project  evaluation  process, 
eliminating  unnecessary  analytical 
effort  on  the  part  of  project  sponsors. 

The  final  rule  and  revised  proposed 
policy  guidam:e  achieve  this  by 
allowing  for  the  use  of  default  methods 
and  assumptions  whenever  pf).ssible. 

The  final  rule  and  revised  proposed 
policy  guidance  defer  to  project 
sponsors’  decisions  to  pursue  estimation 
of  additional  benefits  and  better  ratings 
through  more  elaborate  analysis. 

2.  Covered  Entities 

Eligible  applicants  under  the  major 
capital  investment  program  are  public 
entities  (transit  authorities  and  other 
state  and  local  public  bodies  and 
agem:ies  thereofi  including  states, 
municipalities,  other  political 
subdivisions  of  .states;  public  agencies 
and  instrumentalities  of  one  or  more 
states;  and  certain  public  corporations, 
boards,  and  commissions  established 
under  state  law.  The  majority  of 
applicants  to  the  major  capital 
investment  program  are  transit  agencies 
and  other  state  and  local  public  bodies 


such  as  metropolitan  planning 
organizations  or  units  of  city  or  state 
governments  located  in  areas  with 
greater  than  50,000  in  population.  These 
would  be  the  entities  most  affected  by 
the  final  rule.  Over  the  past  four  years, 
FTA  has  iet;eived  approximately  60 
applications  for  entry  into  one  of  the 
various  phases  of  the  New  and  Small 
Starts  process,  roughly  40  of  which  were 
New  Starts  projects  and  20  of  which 
were  Small  Starts  projects.  New  .Starts 
projects  have  tended  to  be  proposed 
primarily  in  medium-  to  large-sized 
urbanized  areas  with  greater  than 
500,000  in  population.  Small  Starts 
projects  have  been  proposed  in  cities  of 
varying  size,  including  some  of  the 
largest  urbanized  areas  in  the  country, 
as  well  as  in  areas  with  le.ss  than 
500,000  in  population. 

The  final  rule  would  affect  few.  if  any, 
local  governments  with  populations  of 
less  than  50,000  people,  as  jurisdictions 
proposing  New  Starts  and  Small  Starts 
projects  are  usually  much  larger  in  size 
with  more  extensive  transit  service 
already  in  place.  Transit  capital  and 
operating  funding  for  areas  with 
populations  less  than  50,000  people  is 
generally  provided  by  FTA  under  a 
separate  formula  funding  program  to  the 
.states,  which  decide  how  to  allocate  the 
funds  to  the  local  areas  within  the  state. 
Yet  smaller  jurisdictions  are  not 
prohibited  from  applying  for  major 
capital  investment  program  funding.  To 
date,  FTA  has  funded  only  one  project 
in  an  area  under  50,000  in  population 
through  the  major  capital  investment 
program. 

Public  entities  often  contract  with 
private  entities  to  prepare  the 
information  for  ratings  of  project 
justification  for  a  proposed  project. 
Private  entities,  however,  are  not 
eligible  for  New  Starts  or  Small  Starts 
funds. 

3.  Cost-Effectiveness 

The  FTA  regulation  for  the  major 
capital  investment  program  being 
replat:ed  by  this  final  rule,  and  still  in 
effect  for  the  next  90  days,  defined  cost- 
effectivene.ss  as  the  incremental 
annualized  capital  and  operating  co.st 
per  incremental  hour  of  transportation 
system  u.ser  benefits  (essentially  travel 
time  savings).  The  cost  and  travel  time 
savings  of  the  proposed  project  were 
compared  to  a  baseline  alternative 
(usually  a  lower  co.st  bus  project  serving 
similar  travel  pattern  in  the  corridor). 

The  breakpoints  that  FTA  used  to 
assign  co.st-effectiveness  ratings  under 
the  existing  regulation  were  based  on 
the  value  of  time  with  a  20  percent 
upward  adjustment  to  account  for 
congestion  benefits  and  a  100  percent 


adjustment  to  account  for  non-mobility 
benefits.  U.S.  Department  of 
Transportation  {IJ.SDOT)  guidance 
[Departmental  Guidance  for  the 
Valuation  of  Travel  Time  in  Economic 
Analysis,  April  9,  1997)  describes,  in 
detail,  the  derivation  of  the  .standard 
values  of  time  to  be  u.sed  by  all  U.S. 

DOT  Administrations  in  the.economic 
evaluation  of  proposed  projects. 
Consistent  with  this  departmental 
guidance,  hTA  valued  travel  time- 
savings  at  50  percent  of  Median 
Hou.sehold  Income  published  by  the 
(Census  Bureau,  divided  by  2,000  hours. 
FTA  acknowledged,  however,  that  the 
time  savings  for  transit  users  alone  does 
not  capture  the  full  range  of  benefits  of 
major  transit  projects.  Pending 
improved  reliability  of  the  estimates  of 
highway  congestion  relief,  FTA 
assumed  that  conge.stion  relief  adds 
about  20  percent  to  the  travel  time 
savings  generated  by  the  project. 

Further,  indirect  benefits  (economic 
development,  safety  improvements, 
pollutant  reductions,  energy  savings, 
etc.)  increa.se  that  value.  By  assuming 
that  indirect  benefits  were 
approximately  equal  to  the  direct 
transpiortation  benefits,  hTA  increa.sed 
the  value  of  each  hour  of  transit  travel 
time  by  a  factor  of  two.  FTA  inflated  the 
brtiakpoints  annually  based  on  the  Gross 
Domestic  Product  Index  (also  known  as 
the  GDP  deflator). 

This  final  rule  adopts  the  NPRM 
proposal  to  use  a  simplified  cost- 
effectiveness  measure:  Annualized 
capital  and  operating  cost  per  trip  for 
New  Starts  projects  and  Federal  share 
per  trip  for  .Small  Starts  projects.  It  also 
eliminates  the  requirement  for  a 
"baseline  alternative”  For  New  Starts 
projects,  project  elements  that  provide 
benefits, not  captured  in  whole  by  the 
other  New  Starts  measures  would  not 
count  as  project  costs,  but  would  rather 
be  excluded  from  the  cost-effectiveness 
calculation  as  “enrichments.” 
Enrichments  would  include  items  that 
are  above  and  beyond  the  items  needed 
to  deliver  the  mobility  benefits  and  that 
would  not  contribute  to  other  benefits 
such  as  operating  efficiencies.  For 
example,  enrichments  could  include 
features  needed  to  obtain  LEED 
certification  for  transit  facilities  or 
additional  features  to  provide  extra 
pedestrian  access  to  surrounding 
development  or  aesthetically-oriented 
design  features.  Finally,  to  further 
.streamline  the  evaluation  and  rating 
proce.ss,  FTA  is  adopting  the  proposal  to 
allow  use  of  “warrants”  to  pre-qualify 
New  and  Small  Starts  projects  as  cost- 
effective  based  on  their  characteri.stic,s 
and/or  the  characteristics  of  the  corridor 
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in  which  they  are  located.  For  example, 
if  there  is  a  certain  level  of  transit 
ridership  in  the  corridor  today,  and  the 
proposed  project  falls  within  total  cost 
and  cost  per  mile  parameters  defined  by 
FTA,  then  it  would  be  “warranted”  by 
FTA  as  cost-effective,  it  would  receive 
an  automatic  medium  rating  on  the  cost- 
effectivenesa. criterion,  and  the  project 
sponsor  would  not  need  to  undertake  or 
submit  the  results  of  certain  analyses. 

The  net  effect  of  these  changes  is  to 
reduce  the  reporting  and  analytical 
burden  on  project  sponsors.  For 
example,  the  analytical  design  of  a 
hypothetical  alternative  project  is  a 
costly  effort  that  is  eliminated  in  this 
final  rule.  Any  increased  burden  would 
result  from  project  sponsors  electing  to 
perform  optional  additional  analysis  in 
support  of  their  projects  entirely  at  their 
option. 

The  simplified  cost-effectivene.ss 
measure  proposed  may  result  in 
different  kinds  of  projects  receiving 
more  favorable  ratings  than  under  the 
current  approach,  which  could  lead  to 
transfer  payments  totaling  more  than 
$100  million  annually.  Some  examples 
are  described  below: 

(a)  Under  the  current  approach,  which 
uses  "transportation  system  user 
benefits”  (essentially  travel  time 
savings)  as  the  measure  of  effectiveness, 
projects  that  involve  longer  trips  are 
advantaged  because  there  is  more  of  an 
opportunity  to  save  time.  The  revised 
measure  values  all  trips  equally, 
whether  short  or  long.  Thus,  projects 
with  shorter  trips  are  likely  to  fare  better 
than  they  do  under  the  current  measure. 

(b)  Under  the  current  approach, 
which  requires  comparing  the  project  to 
a  baseline  alternative  to  calculate  cost- 
effectiveness,  many  project  sponsors 
have  had  difficulty  demonstrating 
sufficient  travel  time  savings  as 
compared  to  project  cost.  Further,  as 
noted  above,  many  project  sponsors 
considered  the  ba.seline  alternative  a 
redundant  requirement,  since  an 
assessment  of  alternatives  is  required  in 
the  NEPA  process.  One  result  of 
requiring  a  baseline  alternative,  was  that 
project  sponsors  eliminated  stations, 
shortened  platforms,  reduced  parking, 
purchased  only  the  number  of  vcihicles 
needed  to  meet  near  term  demand  rather 
than  longer  term  demand,  etc.  to  reduce 
the  cost  of  the  build  alternative  in 
relation  to  the  baseline  alternative. 

Often  such  changes  w'ere  made  in  a  way 
that  resulted  in  travel  time  savings  for  . 
some  riders,  but  only  at  the  expen.se  of 
acce.ssibility  for  other  riders.  In  such 
cases,  this  resulted  in  disproportionate 
impacts  to  minority  and  low-income 
populations  and  led  to  litigation  that 
delayed  the  projects  and  caused  further 


cost  increases.  To  add  deferred  project 
scope  at  a  later  date  is  far  more  costly 
than  if  it  had  been  constructed  as  part 
of  the  original  project.  FTA  believes  the 
new  measure  will  help  reduce  these 
instances  of  nearsighted  scope  changes, 
given  its  emphasis  on  trips  rather  than 
travel  time  savings  and  its  elimination 
of  the  baseline  alternative  point  of 
comparison.  FTA  notes  that  excluding 
“enrichments”  from  the  cost  part  of  the 
cost-effectiveness  calculation  does  not 
in  and  of  itself  address  these  issues, 
since  “enrichments”  are  generally 
project  elements  whose  benefits  do  not 
get  adequately  captured  by  the  criteria. 

4.  Economic  Development 

Currently,  FTA  evaluates  economic 
development  based  on  the  local  plans 
and  policies  in  place  to  enhance  transit 
oriented  development  in  proximity  to 
the  proposed  transit  stations.  In  other 
words,  FTA  examines  through  a 
qualitative  assessment,  the  likelihood 
the  project  will  foster  economic 
development  based  on  the  transit 
supportive  plans  and  policies  in  place, 
including  whether  increased  densities 
are  encouraged  in  .station  areas,  whether 
there  is  a  plan  for  pedestrian  and  non- 
motorized  travel,  whether  zoning  and 
parking  requirements  are  in  place  that 
would  support  transit-friendly 
development,  etc.  FTA  does  not  specify 
or  require  local  plans  and  policies  to 
include  specific  measures  or 
requirements,  but  rather  examines  what 
the  local  area  has  included  to  see  if  it 
is  generally  transit  supportive. 

As  proposed  in  the  NPRM,  the  final 
rule  continues  to  evaluate  economic 
development  based  on  a  qualitative 
assessment  of  the  loc^l  transit 
supportive  plans  and  policies  in  place, 
but  adds  a  qualitative  as.sessment  of 
local  affordable  housing  plans  and 
policies  to  encourage  maintenance  of  or 
an  increase  in  affordable  housing  in  the 
corridor.  As  proposed  in  the  NPRM. 

FTA  is  also  requiring  that  project 
sponsors  report  under  economic 
development  the  number  of  domestic 
jobs  related  to  project  design, 
construction,  and  operation,  although 
this  figure  would  not  be  used  for 
evaluation  purposes.  Lastly,  as  proposed 
in  the  NPRM  and  implemented  with 
this  final  rule,  project  sponsors  have  the 
option  of  using  a  scenario  approach  to 
characterize  and  estimate  the 
quantitative  impacts  of  economic 
development  resulting  from 
implementation  of  the  project,  including 
the  environmental  benefits  that  would 
result  from  such  economic  development 
due  to  a^lomeration  effects. 

The  added  cost  of  the  additions  to  the 
economic  development  criterion  will 


likely  be  marginal  because  most 
sponsors  already  develop  this 
information  as  part  of  the  local  planning 
process,  with  the  exception  of  the 
affordable  housing  data  perhaps.  Many 
project  sponsors  are  pursuing  major 
capital  investment  projects  to  facilitate 
efforts  to  induce  economic 
development,  thus,  information 
pertaining  to  economic  development 
scenarios  and  job  creation  are  typically 
developed  during  the  planning  process. 
With  regard  to  the  cost  of  developing 
the  affordable  housing  data,  it  is 
difficult  to  be  any  more  precise  than  to 
provide  a  qualitative  description.  Most 
studies  that  have  examined  the  impact 
of  transit  lines  on  affordable  housing  are 
largely  in  line  with  the  general 
consensus  that  improving  accessibility 
through  the  addition  of  public  transit 
increases  housing  costs  in  most,  but  not 
all,  cases  (,http://ctoc].org/pdfs/ 
2007TODCaseStudies.pdf,  http:// 
ctod.org/pdfs/201  lR2R.pdf,  and  http:// 
www.ctod.org/portal/nnde/2163).  It  is 
difficult  to  generalize  the  magnitude  of 
the  impact.  As  a  result,  PTA  believes 
examining  the  local  plans  and  policies 
in  place  to  mitigate  rising  rents  and 
property  taxes,  and  help  preserve 
existing  or  increase  affordable  housing 
near  transit,  is  appropriate  to  ensure 
that  a  share  of  new  development  is 
affordable  to  low-  and  moderate-income 
families. 

5.  Environmental  Benefits 

Currently,  the  environmental  benefits 
of  New  Start  projects  are  evaluated  on 
the  basis  of  the  EPA  air  quality 
designation  for  the  metropolitan  area. 
Small  Starts  projects  have  not  been 
required  to  e.stimate  environmental 
benefits  because  SAFETEA-LU  did  not 
include  it  as  a  criterion  for  Small  Starts 
projects.  However,  MAP-21  now 
requires  that  Small  Starts  projects  be 
evaluated  on  environmental  benefits  as 
well  as  New  Starts  projects. 

The  NPRM  proposed  to  examine 
under  the  environmental  benefits 
criterion  the  direct  and  indirect  benefits 
to  the  natural  and  human  environment, 
including  air  quality  improvement  from 
changes  in  vehicular  emissions,  reduced 
energy  consumption,  reduced 
greenhou.se  gas  emissions,  reduced 
ac;cidents  and  fatalities,  and  improved 
public  health  (once  a  measure  is 
developed).  The  final  rule  adopts  this 
proposal.  The  direct  benefits  are 
calculated  using  standard  factors  from 
changes  in  VMT  and  assigned  a  dollar 
value.  The  dollar  value  of  the  benefits 
is  then  compared  to  the  annualized 
capital  and  oj)erating  cost  of  the  projec.t 
for  New  Starts  projects  and,  in 
accordance  with  MAP-21  requirements. 
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to  the  Federal  share  for  Small  Starts 
projects.  Project  sponsors  customarily 
calculate  environmental  benefits  for 
transit  projects  to  meet  local  political 
needs  and  for  the  purpose  of  the  review 
required  by  the  National  Environmental 
Policy  Act.  FTA  is  adopting  the, 
simplified  approach  propo.sed  in  the 
NPRM  for  developing  the  newdy 
required  information  needed  for  the 
environmental  benefits  evaluation  and 
rating — a  simple  spreadsheet  that  would 
perform  the  calculations  using  a  series 
of  standard  factors  with  only  a  few 
pieces  of  data  required  as  input. 
Therefore,  the  propo.sed  calculations 
will  likely  not  measurably  change  the 
analytical  and  reporting  burdens  of 
projet:t  sponsors.  As  noted  earlier, 
quantitative  evaluation  of 
environmental  benefits  is  likely  to  be 
advantageous  to  projects  that  produce 
significant  amounts  of  VMT  reduction. 
These  are  likely  to  be  projects  that  serve 
longer  trips,  often  suburban  commuter 
trips  now  made  by  automobile. 

6.  Mobility  Improvements 

Currently,  five  measures  are  applied 
to  estimate  mobility  improvements  for 
New  Starts  projects;  (1)  The  number  of 
transit  trips  using  the  project;  (2)  the 
transportation  system  user  benefits  per 
passenger  mile  on  the  project;  (3)  the 
number  of  trips  by  transit  dependent 
riders  using  the  project;  (4)  the 
transportation  system  user  benefits  of 
transit  dependents  per  passenger  mile 
on  the  project;  and  (5)  the  share  of 
transportation  system  user  benefits 
received  by  transit  dependents 
compared  to  the  share  of  transit 
dependents  in  the  region. 
Transportation  .system  user  benefits 
reflect  the  inqirovcments  in  regional 
mobility  (as  measured  by  the  weighted 
in-  and  out-of-vehicle  changes  in  travel¬ 
time  to  u.sers  of  the  regional  transit 
system)  caused  by  the  implrmentation 
of  the  proposed  project.  The  measures 
are  calculated  by  comparing  the 
proposed  project  to  a  baseline 
alternative,  which  is  usually  the 
“Transportation  System  Management" 
(TSM)  alternative.  Small  Starts  projects 
have  not  been  required  to  estimate 
mobility  improvements  because 
SAFETEA-LU  did  not  include  it  as  a 
t:riterion  for  Small  Starts  projects. 
However,  MAF-21  now  requires  that 
Small  Starts  projects  be  evaluated  on 
mobility  improvements  as  well  as  New 
Starts  projects. 

In  the  NPRM,  FTA  proposed  to  use 
total  trips  on  the  project  as  the  measure 
of  mobility,  with  extra  weight  given  to 
trips  maile  by  transit  dependents. 
Because  it  is  not  an  incremental 
measure,  no  comparison  to  a  baseline 


alternative  is  required.  FTA  is  adopting 
this  proposal. 

Under  the  current  approach,  which 
uses  “transportation  .system  user 
benefits”  (essentially  travel  time 
savings),  projects  that  involve  longer 
trips  are  advantaged  because  there  is 
more  of  an  opportunity  to  save  time. 

The  revised  measure  values  all  trips 
equally,  whether  short  or  long.  Thus, 
projects  with  shorter  trips  are  likely  to 
fare  better  than  they  do  under  the 
current  mobility  improvements 
measure.  As  noted  earlier,  the 
quantification  of  the  environmental 
benefits  is  likely  to  favor  projects  with 
longer  trips.  Given  the  wide  variety  of 
projects  being  evaluated,  it  is  difficult  to 
say  with  any  certainty  which  effect 
would  be  more  dominant.  Because 
transit  dependent  trips  are  given  higher 
weight  in  the  adopted  approach  than 
they  are  given  in  the  current  approach, 
however,  not  all  projects  w'ith  shorter 
trips  may  fare  better. 

F'TA  notes  that  this  change  focuses 
the  measure  on  an  assessment  of  the 
transit  project  itself  Under  the  existing 
regulation,  the  cost-effectiveness 
measure  w'as  designed  to  take  into 
account  travel  time  on  both  the  highway 
and  transit  system.  However,  FTA  was 
unable  to  effectively  include  highway 
user  travel  times  in  its  analy.ses  because 
of  shortcomings  in  local  travel 
forecasting  models  in  common  use. 
Thus,  in  concept,  the  approach  in  the 
existing  regulation  coulcl  have 
accounted  for  changes  in  the 
transportation  system  as  a  whole, 
including  the  possible  negative  impacts 
of  a  transit  project  on  highway  users, 
but  it  cftuld  not  do  so  in  practice.  The 
change  made  by  this  final  rule  will  thus 
not  be  any  different  than  the  current 
approach  in  considering  impacts  on  the 
transportation  system  as  a  whole. 

The  reporting  burden  for  the  mobility 
improvements  measure  for  New  Starts 
project  sponsors  will  be  significantly 
lowered  under  the  approach  adopted  by 
this  final  rule  as  compared  to  the 
current  approai;h  becau.se  FfA  is 
developing  a  simplified  national  model 
that  would  calculate  trips  rather  than 
having  project  sponsors  spend 
significant  time  and  effort  adjusting 
their  local  travel  forecasting  model  to 
estimate  trips  on  the  project.  Local 
models  are  typically  developed  by  the 
metropolitan  planning  organization  to 
forecast  regional  trips  and  are  not  often 
honed  to  adequately  perform  corridor- 
level  analyses.  In  addition,  because 
development  of  the  ba.seline  alternative 
is  no  longer  required  under  the  new’ 
measure,  significant  time  developing 
that  alternative  is  no  longer  required  if 
it  is  not  an  alternative  local  decisions- 


makers  wish  to  pursue.  For  local 
decision-making  purposes,  the  number 
of  trips  made  on  the  project  is  typically 
calculated,  .so  the  data  required  by  FTA 
is  not  considered  onerous  for  either 
New  Starts  or  Small  Starts  project 
sponsors. 

7.  Operating  Efficiencies 

The  current  measure  for  operating 
efficiencies  is  the  incremental  difference 
in  system-wide  operating  cost  per 
passenger  mile  betw'eim  the  propo.sed 
project  and  the  baseline  alternative.  In 
the  NPRM,  FTA  proposed  in.stead  that 
the  measure  of  operating  efficiencies  be 
the  change  in  operating  and 
maintenance  cost  per  “place-mile” 
compared  to  either  the  existing  transit 
system  in  the  current  year  or,  at  the 
discretion  of  the  project  sponsor,  both 
the  existing  transit  system  in  the  current 
year  and  the  no-build  transit  system  in 
the  horizon  year.  MAP-21  eliminated 
the  operating  efficiencies  criterion. 

Thus,  I‘TA  is  not  adopting  the  measure 
proposed  in  the  NPRM. 

8.  Conge.stion  Relief 

MAP-21  includes  a  new’  project 
justification  criterion  for  New’  and  Small 
.Starts  projects  called  congestion  relief. 
The  final  rule  includes  reference  to  this 
criterion,  but  reserves  information  on  it 
until  future  interim  propo.sed  policy 
guidance  and  rulemaking  can  be 
undertaken  since  it  was  not  included  in 
the  NPRM.  The  burden  associated  w'ith 
collecting  the  information  necessary  for 
this  new  criterion  w’ill  be  discussed  in 
that  future  rulemaking. 

n.  Regulatory  Evaluation 

FTA  considered  the  industry-wide 
co.sts  and  benefits  of  the  NPRM  in 
preparing  this  final  rule.  Each  is 
di.scussed  below. 

a.  ('.osts 

Regulatory  Familiarization — Although 
FTA  believes  the  rule  will  have  overall 
net  benefits,  project  sponsors  and  their 
contractors  will  need  to  expend 
resources  to  read  and  understand  the 
final  rule  and  policy  guidance,  and  may 
need  to  make  changes  to  their  existing 
systems,  programs,  and  procedures  in 
response  to  the  changiis  made  by  the 
rule.  FTA  estimates  it  will  take  project 
sponsors  and  their  contractors  40  hours 
on  average  to  perform  these  tasks. 
Assuming  100  project  sponsors  and  100 
contractors,  and  an  average  hourly  wage 
(including  benefits)  of  $39.04  for  project 
sponsors  and  $37. .51  for  contractors, 
I’TA  estimates  a  cost  of  $306,200  for 
regulatory  familiarization.  The  hourly 
wage  rates  assumed  came  from  the 
Bureau  of  Labor  Statistics’  2010 


2028 


Federal  Register/ Vol.  78,  No.  6/ Wednesday,  January  9,  2013 /Rules  and  Regulations 


National  Compensation  Survey  and 
represent  the  median  rates  for  civil 
engineers  in  local'government  and  in 
private  industry,  respectively.  Civil 
engineers  were  chosen  as  the  reference 
point  for  simplification  purposes  and 
also  because  that  hourly  rate  was  higher 
than  the  rate  for  urban  planners,  but 
they  are  ju.st  two  of  the  many 
professions  involved  in  planning  and 
project  development  of  New  and  Small 
Starts  projects.  FTA  expects  project 
sponsors  and  their  contractors  to  incur 
these  regulation  familiarization  costs 
one  lime  only.  FTA  requested  comments 
on  these  assumptions  and  estimates  and 
received  no  comments.  Hence,  FTA  is 
adopting  these  estimates  as  included  in 
the  NPRM. 

Project  Information — The  final  rule 
will  require  project  sponsors  to  submit 
information  on  project  characteristics 
that  they  have  not  previously  been 
required  to  submit  to  FTA.  This 
includes  the  number  of  jobs  resulting 
from  implementation  of  the  project,  the 
change  in  environmental  benefits 
resulting  from  the  expected  change  in 
VMT,  the  amount  of  affordable  housing 
existing  in  the  corridor,  and  the  plans 
and  policies  to  maintain  or  increase 
affordable  housing  in  the  future.  In 
general,  FTA  believes  this  information 
can  be  gathered  and  estimated  rather 
quickly  and  easily,  and  will  not  require 
significant  additional  cost,  time,  or 
effort.  The  number  of  jobs  created  is 
information  that  project  sponsors 
typically  estimate  for  local  decision¬ 
makers.  FTA  expects  the  data  needed 
for  the  evaluation  of  the  amount  of 
existing  affordable  hou.sing  in  the 
project  corridor  will  comp  from  census 
data  and  the  local  housing  agency.  FTA 
will  develop  spreadsheets  with  a 
number  of  standard  factors  to  estimate 
environmental  benefits.  Project  sponsors 
will  be  asked  only  to  input  a  few  key 
variables.  FTA  estimated  the  time  to 
prepare  the  additional  information 
proposed  in  the  NPRM  to  be  at  most  40 
hours  per  project,  and  received  no 
public  comment  on  this  estimate.  Using 
the  same  estimates  of  the  value  of  time 
used  above,  FTA  estimates  this  onetime 
cost  at  a  total  of  $306,200.  Therefore, 
FTA  is  adopting  this  estimate  in  this 
final  rule. 

The  optional  sctmario  analysis 
allowed  under  the  economic 
development  criterion  may  require  some 
time  and  effort  to  prepare.  But  project 
sponsors  may  choose  to  forgo  this 
analysis. 

Disbenefits  of  Streamlining — The 
elimination  of  the  requirement  for  a 
baseline  alternative  and  the  change  in 
the  measures  could  have  disbenefits  if 
the  changes  resulted  in  assignment  of 


inappropriate  or  inaccurate  project 
ratings.  However,  FTA  believes  that  the 
measures  being  proposed  are  equally  as 
good  as  the  current  measures  at 
providing  an  accurate  and  appropriate 
understanding  of  the  merits  of  propo.sed 
projects.  A  New  Starts  ratings  process 
has  been  in  place  since  1984,  and  FTA 
has  gained  considerable  experience  in 
distinguishing  between  projects  and 
determining  those  worthy  of  Federal 
assistance.  Based  on  this  experience, 

FTA  believes  that  project  utilization  is 
as  good,  if  not  better,  a  metric  for 
assessing  project  worthiness,  than  travel 
time  savings,  particularly  since  it 
involves  sub.stantially  less  resources  to 
develop.  Further,  the  current  measure 
requires  comparing  the  results  of  two 
estimates  of  future  system 
characteristics  (the  proposed  project  and 
the  proposed  baseline  alternative), 
thereby  increasing  the  opportunity  for 
additional  imprecision. 

b.  Benefits 

The  costs  to  project  spon.sors 
associated  with  familiarizing  Ihem.selves 
with  the  new  regulation  and  providing 
FTA  additional  information  for  some  of 
the  criteria  under  the  final  rule 
compared  to  the  former  regulations  will 
likely  be  counterbalanced  by  the 
simplification  of  methods  for  generating 
some  of  the  information  needed,  as 
provided  in  the  appendix  to  the  final 
regulation  and  the  revised  proposed 
policy  guidance  made  available  today 
for  public  comment.  Simplifying  rules  is 
a  principle  in  Executive  Order  13563. 

As  examples  of  such  simplification; 

(a)  Unaer  the  current  rule,  project 
sponsors  are  required  to  use  local  travel 
forecasts  to  obtain  the  information 
needed  for  FTA’s  evaluation  of  the 
various  project  justification  criteria.  The 
final  rule  adopts  a  number  of  simpler 
measures  for  project  justification  that 
will  allow  project  sponsors  to  use  a 
simplified  national  model  once  it  is 
developed  by  FTA.  After  the  simplified 
national  model  is  in  place,  project 
sponsors  may  continue  to  use 
information  generated  by  local  travel 
foreca.sts  if  they  believe  it  will  result  in 
a  more  favorable  rating  for  the  proposed 
project,  but  it  is  at  the  project  sponsors’ 
discretion  (i.e.,  not  required  by 
regulation  or  spggested  in  guidance). 
FTA  expects  this  change  will  save 
project  spon.sors  significant  time  and 
resourc.es.  It  often  costs  project  sponsors 
from  several  hundreds  of  thousands  of 
dollars  up  to  millions  of  dollars  in 
consultant  help  and  six  months  or 
longer  to  adjust  local  travel  forecasting 
models  to  obtain  acceptable  ridership 
results  for  FTA’s  evaluation  and  rating 
purposes.  This  information  is  based  on 


anecdotal  reporting  by  project  sponsors 
to  FTA  as  they  complete  their  analy.ses. 
Because  of  the  wide  variety  of  project 
types,  project  sponsor  experience,  the 
state  of  local  travel  demand  forecasting 
models,  and  other  local  factors,  it  is 
difficultJo  estimate  and  summarize 
these  co.sts  into  a  single  annualized 
value. 

(b)  Project  sponsors  would  no  longer 
be  required  to  develop  a  baseline 
alternative.  The  process  of  defining  a 
baseline  alternative  is  an  iterative  one. 

By  eliminating  the  need  to  develop  a 
baseline  alternative  (which  is  often  not 
an  alternative  local  decision-makers 
wish  to  implement),  FTA  estimates  that 
up  to  six  months  of  time  could  be  saved. 
The  cost  of  this  time  savings  is  difficult 
to  e.stimate,  and  FTA  has  not  .seen  any 
particular  data  on  the  estimation,  but 
project  sponsors  have  sugge.sted  that 
each  month  of  delay  in  implementing  a 
project  is  roughly  $1  million  in 
additional  cost.  Delay  costs  would 
depend  on  the  size  of  the  project.  But 
even  for  smaller  projects,  these 
increases  would  come  from  the  need  to 
keep  project  management  staff  in  place 
during  the  extended  period  of  project 
development  as  well  as  increases  in 
project  construction  costs  above 
inflation. 

(c)  The  expanded  use  of  warrants  (a 
process  by  which  a  project  can  qualify 
for  an  automatic  rating  if  it  can  meet 
certain  FTA  defined  parameters)  would 
eliminate  the  need  for  project  sponsors 
to  undertake  certain  analy.ses  and 
submit  that  data  to  FTA.  This  can  save 
significant  time  and  money  because 
projei;t  sponsors  often  hire  consultants 
to  help  undertake  the  analyses  required 
to  develop  the  data  for  FTA. 

FTA  believes  the  improved  measures 
for  cost-effectiveness,  environmental 
benefits,  and  economic  development 
will  reduce  the  influence  of  a  “one  .size 
fits  all”  evaluation  approach  that, 
historically,  has  favored  some  transit 
benefits  over  others  and  thereby  has 
minimized  locally  preferred  benefits. 

For  example,  by  focu.sing  on  travel  time 
savings,  the  current  process  tends  to 
favor  projects  in  areas  with  extreme 
congestion  over  areas  that  do  not 
currently  have  extreme  congestion  but 
are  planning  future  transit  to  keep  from 
becoming  mired  in  extreme  congestion. 
This  is  because  projects  in  areas  with 
extreme  congestion  today  may  be  able  to 
show  significant  travel  time  savings 
.simply  because  an  additional  travel 
option  is  offered  that  may  operate  on  an 
exclusive  guideway  separate  and  apart 
from  the  roadway  congestion.  A  similar 
exclusive  guideway  project  in  a  non- 
congested  area  would  not  show  as  much 
travel  time  savings  when  compared  to 
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the  baseline  alternative  (a  lower  cost  bus 
option)  because  that  baseline  bus  would 
not  be  operating  in  as  trongested  traffic. 
Similarly,  the  focus  on  travel  time 
savings  does  not  acknowledge  that  some 
areas  undertake  transit  projects  to 
encourage  development  rather  than  to 
address  mobility  challenges.  Such 
projofls  are  often  tailored  to  smaller 
areas  where  increasing  the  number  of 
trips  on  transit  in  higher  density 
environments  can  be  mucb  more 
conducive  to  encouraging  development 
around  such  stations.  The  final  rule, 
with  its  focus  on  trips  rather  than  travel 
time  savings  as  the  measure  of  mobility, 
acknowledges  more  varied  purpos(;s  for 
undertaking  these  projects  and  a 
different  “basket”  of  transit  benefits. 

FTA  estimates  the  paperwork  burden 
on  project  .sponsors  involved  with 
developing  and  reporting  the 
information  to  FTA  will  be  lowered  as 
a  result  of  this  final  rule  based  on  the 
above  mentioned  benefits.  FTA 
(islimates  a  reduction  of  paperwork 
burden  of  $423,750  in  benefits  on  an 
annual  basis.  This  e.stimate  is  only  for 
the  reduced  reporting  of  information 
resulting  from  the  changes  made  to  the 
criteria  in  this  rule  and  does  not  include 
the  difficult  to  quantify  reduction  in 
burden  that  would  come  from  use  of  the 
FTA  developed  national  simplified 
model  if  a  sponsor  opted  to  use  it. 

D.  Departmental  Significance 

This  final  rule  is  a  “significant 
regulation”  as  defined  by  the 
Department’s  Regulatory  Policies  and 
Procedures  because  it  implements  the 
Departmental  initiative  to  revise, 
simplify,  and  streamline  the  New  Starts 
and  Small  Starts  processes.  The  NPRM 
generated  interest  from  sponsors  of 
major  transit  capital  projects,  the 
general  public,  and  Congress. 

E.  Regulatory'  Flexibility  Act 

In  accordance  w'ith  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  FTA 
evaluated  the  likely  effects  of  the 
proposals  contained  in  this  final  rule  on 
small  entities.  Based  on  this  evaluation, 
Fl’A  believes  that  the  proposals 
contained  in  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposals  concern  only 
New  Starts  and  Small  Starts  which,  by 
their  scale  and  nature,  are  not  usually 
undertaken  by  small  entities.  F'l’A 
sought  public  comment  on  this 
assessment  in  the  NPRM  and  received 
no  comments. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501  et  seq.), 


a  Federal  agency  may  not  conduct  or 
spon.sor  the  collection  of  information 
without  first  obtaining  approval  and  a 
control  number  from  the  Office  of 
Management  and  Budget  (OMB).  FTA 
has  been  collecting  project  evaluation 
information  from  project  sponsors  under 
the  existing  OMB  approval  for  this 
program  (OMB  No.  2132-0561)  entitled 
“49  CFR  Part  611  Major  Capital 
Investment  Projects.” 

FTA  has  a  longstanding  requirement 
to  evaluate  proposed  projects  against  a 
prescribed  set  of  statutory  criteria  at 
specific  points  during  the  projects’ 
development.  In  addition,  FFA  is 
retpiired  by  law  to  report  on  its  project 
evaluations  and  ratings  annually  to 
Congress.  The  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987  (STURAA)  established  in  law  a 
set  of  criteria  that  proposed  projects  had 
to  meet  in  order  to  be  eligible  for  federal 
funding.  The  requirement  for  summary 
project  ratings  has  been  in  place  since 
1998.  Thus,  the  requirements  for  project 
evaluation  and  data  collection  for  New 
Starts  projects  are  not  new.  However, 
one  change  to  the  program  included  in 
SAFETFA-LU,  and  continued  by  MAP- 
21,  is  the  Small  Starts  program.  The 
Small  Starts  program  enables  smaller 
cost  projects  with  a  smaller  requested 
share  of  Section  5309  major  capital 
inve.stment  funds  to  be  eligible  for 
funding.  Additionally,  MAP-21  reduces 
the  number  of  steps  in  the  New  and 
Small  Starts  process,  which  reduces  the 
number  of  times  project  sponsors  must 
submit  information  to  FTA  for 
evaluation  and  rating  purposes.  MAf^- 
21  also  increases  the  number  of 
evaluation  criteria  for  Small  Starts 
projects  over  what  had  been  included  in 
SAFETEA-LU,  but  with  the  streamlined 
approaches  FTA  is  implementing  in  this 
final  rule  for  calculating  the  criteria,  the 
additional  burden  associated  with  those 
additional  criteria  is  somewhat 
mitigated. 

In  general,  the  information  used  by 
FTA  for  New  Starts  and  Small  Starts 
project  evaluation  and  rating  should 
arise  as  a  part  of  the  normal  planning 
process.  But  due  to  modifications  in  the 
project  evaluation  criteria  and  FTA 
evaluation  and  rating  procedures  in  the 
final  rule,  some  information  may  be 
beyond  the  scope  of  ordinary  planning 
activities. 

Eligible  applicants  under  the  major 
capital  inve.stment  program  are  public 
bodies  and  agencies  (transit  authorities 
and  other  .state  and  local  public  bodies 
and  agencies  thereof)  including  states, 
municipalities,  other  political 
subdivisions  of  states;  public  agencies 
and  instrumentalities  of  one  nr  more 
slatfis;  and  certain  public  corporations. 


boards,  and  commissions  established 
under  state  law.  Private  corporations 
and  private  non-profit  entities  are  not 
eligible  for  funding  under  the  program; 
private  corporations  such  as  consulting 
and  engineering  and  construction  firms, 
however,  could  be  affected  by  the 
regulation  if  they  are  hired  by  project 
sponsors  to  assist  in  the  development  of 
the  data  needed  by  FTA. 

FTA  evaluates  and  rates  projects  in 
order  to:  (1)  Decide  whether  propo.sed 
projects  may  advance  into  certain 
pha.ses  of  the  process;  (2)  assign  ratings 
to  proposed  projects  for  the  Annual 
Report  on  Funding  Recommendations; 
and  (3)  develop  funding 
recommendations  for  tbe  President’s 
budget.  The  law  also  requires  that  FTA 
evaluate  the  performance  of  the  projects 
funded  through  the  New  Starts  program 
in  meeting  ridership  and  cost  estimates 
two  years  after  they  are  opened  for 
service,  through  implementation  of  a 
“Before  and  After”  study  requirement. 
This  also  helps  to  evaluate  the  succe.ss 
of  the  grant  program  itself  for  purposes 
of  the  Government  Performance  and 
Results  Act. 

MAP-21  requires  New  and  Small 
Starts  project  .sponsors  to  seek  approval 
into  the  project  development  phase  from 
PTA,  which  is  the  initial  step  in  the 
process.  The  contents  of  the  application 
that  will  be  required  with  a  project 
sponsor’s  request  to  enter  project 
development  and  the  type  of  review 
FTA  will  perform  before  giving  approval 
into  that  phase  is  not  covered  in  this 
final  rule  and  will  instead  be  di.scussed 
in  subsequent  rulemaking.  However, 
unlike  the  requirements  of  SAFETEA- 
LU  whereby  FTA  had  to  evaluate  and 
rate  a  project  before  it  would  be 
approved  into  the  first  phase  of  the 
process,  MAP-21  does  not  require  that 
FTA  evaluate  and  rate  a  project  when  a 
sponsor  requests  entry  into  project 
development.  Thus,  the  burden  hours 
as.sociated  with  developing  the 
application  for  the  initial  step  in  the 
prcK;ess  will  be  reduced.  While  a 
detailed  estimate  of  the  burden  hours 
involved  in  preparing  the  materials  for 
entry  into  project  development  will  be 
prepared  during  the  subsequent 
rulemaking  process,  F’TA  has  included 
.some  rough  estimates  of  the  burden 
hours  in  the  analysis  included  in  this 
final  rule,  since  a  good  part  of  the 
reduction  will  come  from  adoption  of 
the  revised  evaluation  criteria,  rather 
than  from  the  changes  in  the  process 
under  MAP-21.  FTA  will  ensure  that  it 
does  not  double  count  burden  hour 
reductions  and  cost  savings  when  it 
produces  the  regulatory  evaluation  for 
the  siiksequent  rulemaking  needed  to 
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put  into  effect  the  procedural  changes 
made  by  MAP-21. 

MAP-21  requires  New  Starts  project 
sponsors  to  submit  information  to  FTA 
for  evaluation  and  rating  purposes  when 
the  projects  wish  to  enter  the . 
engineering  pha.se  of  development  and 
when  they  .seek  a  Full  Funding  Grant 
Agreement.  Small  Starts  project 
sponsors  must  submit  information  to 
FTA  for  evaluation  and  rating  purposes 
when  the  project  seeks  an  Expedited 
Grant  Agreement.  Both  New  and  Small 
Starts  project  sponsors  must  submit 
updated  information  to  FTA  if  the 
project  scope  and  cost  have  changed 
materially  since  the  la.st  rating  was 
assigned. 

FTA  needs  to  have  accurate 
information  on  the  status  and  projected 
benefits  of  proposed  New  .Starts  and 
Small  Starts  projects  on  which  to  base 
its  decisions  regarding  funding 
recommendations  in  the  President’s 
budget.  As  discretionary  programs,  both 
the  New  Starts  and  Small  .Starts 
programs  require  f’TA  to  identify 
propo.sed  projects  that  are  worthy  of 
federal  investment,  and  are  ready  to 
proceed  with  project  development  and 
construction  activities. 

FTA  has  tried  to  minimize  the  burden 
of  the  collection  of  information,  and 
requests  that  project  sponsors  submit 
project  evaluation  data  by  electronic 
means.  FTA  has  developed  standard 
format  templates  for  project  sponsors  to 
complete  that  automatically  populate 
data  used  in  more  than  one  form.  FTA 
then  uses  spreadsheet  models  to 
evaluate  and  rate  projects  based  on  the 
information  submitted.  FTA  is  adopting 
project  justification  measures  in  this 
final  rul(;  that  will  allow  for  the  use  of 
a  simplified  national  model  once  it  is 
developed  to  e.stimate  project  trips  on  a 
project  ba.sed  on  simple  inputs 
including  census  data  and  project 


characteristics.  Where  and  when 
possible,  FTA  makes  use  of  the 
information  already  collected  by  New 
.Starts  and  .Small  Starts  project  sponsors 
as  part  of  the  planning  process.  As  each 
proposed  project  develops  at  a  different 
pace,  however,  FTA  has  a  duty  to  base 
its  funding  decisions  on  the  mo.st  recent 
information  available.  Project  sponsors 
often  find  it  necessary  to  develop 
updated  information  specifically  for 
purposes  of  the  New  Starts  or  Small 
.Starts  program.  This  is  particularly  true 
for  the  Annual  Report  on  Funding 
Recommendations,  which  is  a 
supporting  document  to  the  President’s 
annual  budget  request  to  Congress.  To 
reduce  the  reporting  burden  on  project 
sponsors,  however,  FTA  has  instituted  a 
policy  that  Annual  Report  submissions 
are  only  required  of  projects  that  are 
seeking  a  funding  recommendation  or 
have  changed  significantly  in  cost  or 
scope  from  the  last  evaluation. 

FTA  estimates  current  overall  New 
.Starts  and  Small  .Starts  annual 
paperwork  burden  hours  to  be 
approximately  275  hours  for  each  of  the 
estimated  135  respondents,  totaling 
37,070  hours  and  annual  costs  totaling 
$2,780,250.  The  changes  made  by  MAP- 
21  to  the  steps  in  the  process,  as  well 
as  the  changes  to  the  evaluation  and 
rating  criteria  made  in  this  final  rule 
and  accompanying  policy  guidance 
reflecting  comments  received  on  the 
NPRM,  will  modify  the  time  required  by 
project  sponsors  to  prepare  and  submit 
applications  to  F'l'A.  FTA  now  estimates 
burden  hours  would  be  approximately 
242  hours  for  each  of  the  estimated  130 
respondents  totaling  31,420  hours  and 
annual  co.sts  totaling  $2,356,500.  Thus, 
FTA  e.stimates  this  rule  will  reduce 
annual  paperwork  burden  hours  by 
5,650  hours  and  paperwork  costs  by 
.$423,7.50. 


As  discussed  above,  MAP-21 
includes  fewer  steps  in  the  process  and 
reduced  information  at  the  initial  .step. 
Additional  information  will  be  required 
of  project  sponsors  due  to  the  revised 
measures  included  in  the  final  rule,  but 
FTA  has  also  adopted  sifhplified 
methods  of  data  collection  and  data 
estimation  (e.g.,  FFA  will  no  longer 
require  sponsors  to  model  a  baseline 
alternative;  will  allow  estimation  of 
project  trips  using  a  simplified  national 
model,  once  developed,  rather  than 
local  travel  forecasting  models;  and  will 
use  standard  factoring  approaches). 

Thus,  the  changes  made  by  MAP-21 
and  by  FTA  in  this  final  rule  and 
accompanying  policy  guidance  are 
estimated  to  reduce  the  net  paperwork 
burden  for  project  sponsors.  These  and 
other  paperwork  requirement  trade-offs 
were  an  express  objective  in  developing 
this  final  ride  and  accompanying  policy 
guidance.  The  amount  of  paperwork 
burden  is  partially  proportionate  to  the 
.scale  of  the  project  and  the 
determination  by  the  project  sponsor 
whether  it  will  choo.se  to  develop 
detailed  forecasts  of  project  benefits 
(instead  of  the  simplified  default 
methods  FTA  allows  in  its  policy 
guidance).  Such  increa.sed  burdens  are 
at  the  sponsor’.s  discretion,  rather  than 
a  requirement  of  this  final  rule  or  the 
accompanying  policy  guidance.  Most  of 
the  estimated  paperwork  reduction 
would  be  realized  when  project 
sponsors  are  preparing  the  materials 
that  allow  FTA  to  evaluate  and  rate  the 
project  for  the  first  time,  which  occurs 
when  a  New  .Starts  project  sponsor  seeks 
entry  into  the  engineering  phase  and 
when  a  .Small  Starts  project  spon.sor 
seeks  an  expedited  grant  agreement. 

The  table  below  shows  the  annual 
project  paperwork  hurden  across 
sponsors  of  New  .Starts  and  .Small  Starts 
projects. 


Total  Project  Sponsor  Cost  and  Hours 


Task 


#  Annual  T  Aver  hours  [ 
occurrences  |  per  occurrence  i 


Total  hours 


Total 

$ 


Data  Submission,  Evaluation,  and  Ratings 


NEW  STARTS 

(A)  Project  Development  Request . 

(B)  Engineering  Request  . . . 

(C)  Annual  Report  . 

(D)  FFGA  Approval  . 

Subtotal  . 

30 

15 

20 

5 

20  ! 
152 
40 
50 

i 

600 

2,280 

800 

250 

1  3,930 

1 

375 

375 

820 

1,570 

$45,000 

171,000 

60,000 

18,750 

294.750 

28,125 

28,125 

61,500 

117.750 

SMALL  STARTS 

(A)  Project  Development  . 

(B)  Annual  Report . 

(C)  EGA  Approval . 

Subtotal  . 

15 

15 

10 

25 

25 

82 

Data  Sub,  Eval,  and  Ratings  Total . 

5,500 

412,500 
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Total  Project  Sponsor  Cost  and  Hours— Continued 


Task 

#  Annual 
occurrences 

Aver  hours  1 
per  occurrence 

Total  hours 

Total 

$ 

Before  and  After  Data  Collection 

NEW  STARTS 

i 

(A)  Data  Collection  Plan  . 

4 

80 

320 

24,000 

(B)  Before  Data  Collection  . 

4 

1  3,000 

12,000 

900,000 

(C)  Documentation  of  Forecasts  . 

4 

160 

640 

48,000 

(D)  After  Data  Collection  . 

4 

3,000 

12,000 

900,000 

(E)  Analysis  and  Reporting . 

4 

240 

960 

72,000 

Before  and  After  Total  . 

25,920 

1 ,944  000 

TOTAL  . 

31 ,420 

2,356,500 

The  estimates  for  total  number  of 
annual  submissions  are  based  on 
projected  annual  workload.  The 
estimated  average  nurnber  of  hours  per 
ta.sk  is  based  on  professional  judgnient 
of  FTA  staff.  Estimated  hourly  costs  are 
based  on  information  informally  shared 
by  project  sponsors  and  the  professional 
judgment  of  FTA  staff. 

Interested  parties  were  invited  in  the 
NPRM  to  send  comments  regarding  any 
aspect  of  this  information  collection, 
including:  (1)  The  necessity  and  utility 
of  the  information  collection  for  the 
proper  performance  of  the  functions  of 
the  FTA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  No  comments  wore 
received  on  this  analysis. 

G.  Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  The  final  rule  implements  a 
discretionary  grant  program  that  would 
make  funds  available,  on  a  competitive 
basis,  to  States,  local  governments,  and 
transit  agencies.  The  requirements  only 
apply  to  those  entities  seeking  funds 
under  this  chapter,  and  thus  this  action 
would  have  not  substantial  direct  effects 
on  the  .States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  FT'A  has 
also  determined  that  this  action  would 
not  preempt  any  State  law  or  regulation 
or  affect  the  States’  ability  to  discharge 
traditional  State  governmental 
functions.  Based  on  this  analysis,  it  has 
been  determined  that  the  final  rule  does 
not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Comment 
was  solicited  specifically  on  the 


Federalism  implications  of  this  propo.sal 
in  the  NPRM  and  no  comments  were 
received. 

H.  National  Environmental  Policy  Act 

FTA  has  analyzed  this  action  for  the 
purpose  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321),  and 
has  determined  that  this  action  would 
not  have  any  potentially  significant 
effect  on  the  quality  of  the  environment. 
This  action  qualifies  for  a  categorical 
exclusion  under  FTA’s  NEPA 
regulations  at  771.1 17(c)(20),  which 
covers  the  “[plromulgation  of  rules, 
regulations,  and  directives.” 

/.  Energy  Act  Implications 

The  changes  made  in  this  final  rule 
and  accompanying  guidance  would 
likely  have  a  positive  effect  on  energy 
consumption  because,  through  the 
F'ederal  inve.stment  in  public 
transportation  projects,  these  projects 
would  increase  the  use  of  public 
transportation. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Elxecutive  Order  13175  requires 
agencies  to  ensure  meaningful  and 
timely  input  from  Indian  tribal 
government  representatives  in  the 
development  of  rules  that  “significantly 
or  uniquely  affect”  Indian  communities 
and  that  impose  “substantial  and  direct 
compliance  costs”  on  such 
communities.  In  the  NPRM,  we  invited 
Indian  tribal  governments  to  provide 
comments  on  the  effect  that  adoption  of 
specific  proposals  in  the  NPRM  and 
accompanying  guidance  may  have  on 
Indian  communities.  No  comments  were 
received  on  this  i.ssue. 

K.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year. 


L.  Statutory/Legal  Authority  for  This 
Rulemaking 

This  rulemaking  is  issued  under 
authority  of  49  U..S.C.  5334(a){ll), 
which  provides  that  the  Secretary  may 
“issue  regulations  as  necessary  to  carry 
out  the  purpo.ses  of  [Chapter  VI  of  Title 
49.  U.S.  Code],”  and  49  U.S.C. 

5309(g)(6),  which  rfjquires  the  Secretary 
to  issue  regulations  ”e.stablishing  an 
evaluation  and  rating  process"  for  new 
fixed  guideway  capital  projects  funded 
under  49  U..S.C.  5309.  The  Secretary's 
authority  to  i.ssue  these  regulations  is 
delegated  to  the  F’ederal  Transit 
Administrator  through  49  CFR  1.19(a), 
the  delegation  from  the  Secretary  to  the 
Administrator  to  “carry  out”  the  Federal 
transit  programs  authorized  by  49  U.S.C. 
chapter  53. 

M.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publisheis  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  611 

Government  contracts,  Grant 
programs-transportation.  Mass 
transportation. 

VII.  Regulatory  Text 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  49 
U.S.C.  5309(g)(6)  and  5334(a)(ll).  and 
the  delegations  of  authority  at  49  CFR 

1.51,  FTA  hereby  amends  Chapter  VI  of 
Title  49,  Code  of  Federal  Regulations,  by 
revising  part  611  as  set  forth  below: 
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PART  611— MAJOR  CAPITAL 
INVESTMENT  PROJECTS 

Subpart  A — General  Provisions 

Sue. 

611.101  I’lirpose  ami  coiilent.s 
611.103  Applicability 
611. lOS  IJofinitions 

611.107  Relation  to  the  planning  processes 
Subpart  B — New  Starts 
611.201  New  .Starts  eligibility 
611,203  New  .Starts  project  justification 
criteria 

611.205  New  Starts  loc:al  financial 
coinniitinent  criteria 

611.207  Ov'erall  New  Starts  project  ratings 

61 1 .209  Now  Starts  process 

61 1 .21 1  New  Starts  Before  ami  After  study 

Subpart  C — Small  Starts 

611.301  Small  Starts  eligibility 
611.303  Small  Starts  project  justification 
criteria 

611.305  .Small  Starts  local  financial 
commitment  criteria 

61 1.307  Overall  Small  Starts  project  ratings 
611.309  (Reserved) 

Ap[)endix  A — Description  of  Measures  Us(!d 
for  Projet:t  Kvaluation 

Authf»rity:  §4t)  ll.S.t!].  3309(g)(6)  and 
5334(a)(]1);  49  CI’R  1.51. 

Subpart  A — General  Provisions 

§611.101  Purpose  and  contents. 

(a)  This  part  pro.scribo.s  tlm  process 
that  applicants  must  follow'  to  be 
considered  eligible  for  fixed  guideway 
capital  investment  grants  for  a  new' 
fixed  guidevvay,  an  extension  to  a  fixed 
guideway,  or  a  corridor-based  bus  rapid 
transit  system  (know'n  as  New  .Starts  and 
.Small  .Starts).  Also,  this  part  prescribes 
the  procedures  u.sed  by  FTA  to  evaluate 
and  rale  proposed  New'  Starts  projects  as 
required  by  49  IJ.S.C.  53{)9(d)  and  Small 
.Starts  projects  as  required  by  49  IJ..S.C. 
.5309(11). 

(b)  This  part  defines  how  the  results 
of  the  evaluation  described  in  paragraph 

(a)  of  this  .section  will  be  used  to: 

(1)  Rate  projects  as  “higb,”  “medium- 
bigh,”  “medium,”  “medium-low”  or 
“low”  as  required  by  49  U.S.Ci. 
5309(g)(2)(A)  and  49  U.S.C.  5309(h)(f.): 

(2)  Assign  individual  ratings  for  each 
of  the  project  justification  criteria 
specified  in  49  U.S.C.  5309(d)(2)(B)  and 
49  U.S.C.  5309(h)((i): 

(3)  Determine  project  eligibility  for 
Federal  funding  commitments,  in  the 
form  of  full  funding  grant  agreements 
(FFGA)  for  New'  .Starts  projects  and 
expedited  grant  agreements  (EGA)  for 
Small  .Starts  projects:  and 

(4)  Support  funding  recommendations 
for  the  New  Starts  and  Small  Starts 
programs  for  the  President’s  annual 
budget  request. 

(c)  The  information  collected  and 
ratings  developed  under  this  part  will 


form  the  basis  for  the  Annual  Report  on 
Funding  Roconunendalions,  required  by 
49  U.S.C.  5309(o)(l). 

611.103  Applicability. 

(a)  This  part  applies  to  all  propo.sals 
for  Federal  major  capital  investment 
funds  under  49  U.S.C.  5309  for  new 
fixed  guideways,  extensions  to  fixed 
guidew'ays,  and  corridor-based  bus 
rapid  transit  systems. 

(b)  This  part  does  not  apply  to 
projects  for  which  an  FFGA  or  PCXiA 
has  already  been  executed,  or  to  projects 
that  have  been  approved  into  final 
design  or  project  development  unless 
the  project  sponsor  requests  to  be 
covered  by  this  {tart.  The  regulations  in 
existence  prior  to  the  effective  date  of 
this  rule  w'ill  continue  to  apply  to 
projects  for  w'hich  an  FFGA  or  PCGA 
lias  already  been  executed  and  to 
projects  approved  into  final  design  or 
jiroject  development  unless  a  project 
sponsor  requests  to  be  covered  by  this 
part.  New  .Starts  projects  approved  for 
entry  into  final  design  shall  be 
considered  to  be  in  the  engineering 
phase  of  the  New'  Starts  process. 

(c)  A  New  Starts  jiroject  which  has 
been  approved  for  entry  into 
preliminary  engineering  under  the 
regulations  in  existence  prior  to  the 
effective  date  of  this  rule  shall  be 
considered  to  be  in  the  engineering 
pha.se  of  the  New  .Starts  process.  For  the 
purjio.se  of  completing  engineering,  the 
regulations  in  existence  prior  to  the 
effective  date  of  this  rule  w'ill  continue 
to  apply  to  a  New'  Starts  project 
apjiroved  into  preliminary  engineering 
until  such  time  as  the  sjKinsor  requests 
an  FFGA  unless  the  jiroject  sjionsor 
requests  to  be  covered  by  this  jiart  prior 
to  an  FFGA. 

§611.105  Definitions. 

The  definitions  established  by  Titles 
12  and  49  of  the  United  States  Gode,  the 
Council  on  Environmental  Quality’s 
regulation  at  40  GFK  jiarts  1500-1508, 
and  FHWA-FTA  regidations  at  23  CFR 
Jiarts  450  and  771  are  applicable.  In 
addition,  the  following  definitions 
apply: 

Corridor-based  bus  rapid  transit 
project  means  a  bus  capital  project 
w'here  the  jiroject  rejiresents  a 
substantial  investment  in  a  defined 
corridor  as  demonstrated  by  features 
such  as  park-and-ride  lots,  transit 
stations,  bus  arrival  and  departure 
signage,  intelligent  transportation 
systems  technology,  traffic  signal 
priority,  off-board  fare  collection, 
advanced  bus  technology,  and  other 
features  that  support  the  long-term 
corridor  investment. 


Current  year  means  the  most  recent 
year  for  which  data  on  the  existing 
transit  system  and  demographic  data  are 
available. " 

Early  system  work  agreement  means  a 
contract,  pursuant  to  the  requirements 
in  49  U.S.C.  5309(k)(3),  that  allow's 
some  construction  work  and  other 
clearly  defined  elements  of  a  project  to 
proceed  prior  to  execAition  of  a  full 
funding  grant  agreement  (FFGA).  It 
typically  includes  a  limited  scope  of 
work  that  is  less  than  the  full  project 
scope  of  work  and  specifies  the  amount 
of  New  Starts  funds  that  will  be 
jirovided  for  the  defined  scope  of  work 
included  in  the  agreement. 

EGA  means  an  expedited  grant 
agreement. 

Engineering  is  a  phase  of  development 
for  New  Starts  jjrojects  during  which  the 
scope  of  the  proposed  project  is 
finalized;  estimates  of  project  cost, 
benefits,  and  imjiacts  are  refined; 
project  management  plans  and  fleet 
management  plans  are  developed;  and 
final  con.struction  plans  (including  final 
construction  management  plans), 
detailed  sj)ecifications,  final 
construction  cost  e.stimates,  and  bid 
documents  are  prepared.  During 
engineering,  jiroject  sjionsors  must 
obtain  commitments  of  all  non-New 
.Starts  funding. 

ESWA  means  early  system  w'ork 
agreement. 

Extension  to  fixed  guideway  means  a 
project  to  extend  an  existing  fixed 
guideway  or  planned  fixed  guidew'ay. 

FFGA  moans  a  full  funding  grant 
agreement. 

Fixed  guideway  mrsans  a  jmblic 
transportation  facility  that  uses  and 
occupies  a  sejiarate  right-of-way  of  rail 
line  for  the  exclusive  u.se  of  jniblic 
transportation  and  other  high 
occujiancy  vehicles,  (jr  uses  a  fixed 
c;atenary  system  and  a  right  of  way 
usable  by  other  forms  of  transportation. 
This  includes,  but  is  not  limited  to, 
rapid  rail,  light  rail,  commuter  rail, 
automated  guidew'ay  transit,  people 
movers,  ferry  boat  service,  and  fixed¬ 
guideway  facilities  for  buses  (such  as 
bus  rapid  transit)  and  other  high 
occupancy  vehicles.  A  new  fixed 
guideway  means  a  newly-constructed 
fixed  guideway  in  a  corridor  or 
alignment  w'here  no  such  guidew'ay 
exists. 

FTA  means  the  Federal  Transit 
Administration. 

Full  funding  grant  agreement  means  a 
contract  that  defines  the  scope  of  a  New' 
Starts  project,  the  amount  of  New  Starts 
funds  that  w'ill  be  contributed,  and  other 
terms  and  conditions. 

Horizon  year  means  a  year  roughly  10 
years  or  20  years  in  the  future,  at  the 
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option  of  the  project  sjionsor.  Horizon 
years  are  based  on  available 
socioeconomic  forecasts  from 
metropolitan  planning  organizations, 
which  are  generally  prepared  in  five 
year  increments  sut;h  as  for  the  years 
2020,  2023,  2030,  and  2033. 

Ixically  preferred  alternative  means  an 
alternative  evaluated  through  the  local 
planning  process,  adopted  as  the 
desired  alternative  by  the  appropriate 
State  and/or  local  agencies  and  official 
boards  through  a  public  process  and 
identified  as  the  preferred  alternative  in 
the  NEPA  process. 

Ixnig-range  transportation  plan  means 
a  financially  constrained  long-range 
plan,  developed  pursuant  to  23  C.FR  Part 
430,  that  includes  sufficient  financial 
information  for  demonstrating  that 
projects  can  be  implemented  using 
committed,  available,  or  reasonably 
available  revenue  sources,  with 
reasonable  assurance  that  the  Federally 
supported  transportation  system  is 
being  adequately  operated  and 
maintained.  For  metropolitan  planning 
areas,  this  w'ould  be  the  metropolitan 
transportation  plan  and  for  other  areas, 
this  would  be  the  long-range  statewide 
transportation  plan.  In  areas  classified 
by  tbe  Environmental  Protection  Agency 
as  “nonattainment”  or  “maintenance” 
of  air  quality  standards,  the  long-range 
transportation  plan  must  have  been 
found  by  DOT  to  be  in  conformity  with 
the  applicable  State  Implementation 
Plan. 

Major  capital  transit  investment 
means  any  project  that  involves  the 
construction  of  a  new  fixed  guideway, 
extension  of  an  existing  fixed  guideway, 
or  a  corridor-ba.sed  bus  rapid  transit 
system  for  use  by  public  transit 
vehicles. 

NEPA  process  means  those 
procedures  necessary  to  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  19fi9 
(NEPA),  as  amended,  at  23  CFR  Part 
771;  the  NEPA  process  is  completed 
when  the  project  receives  a  categorif:al 
exclusion,  a  Finding  of  No  Significant 
Impact  (FONSI)  or  a  Record  of  Decision 
(ROD). 

New  Starts  means  a  new  fixed 
guideway  project,  or  a  project  that  is  an 
extension  to  an  existing  fixed  guideway, 
that  has  a  total  capital  cost  of 
.$230,()00,00()  or  more  or  for  wdiich  the 
project  sponsor  is  requesting 
S73,()()(),()00  or  more  in  New  Starts 
funding. 

New  Starts  funds  mean  funds  granted 
by  FTA  for  a  New  Starts  project 
pursuant  to  49  U.S.C^.  33t)9(d). 

No-huild  alternative  means  an 
alternative  that  includes  only  the 
current  transportation  system  as  well  as 


the  transportation  investments 
committed  in  the  Transportation 
Improvement  Plan  (TIP)  (when  the 
horizon  year  is  10  years  in  the  future) 
or  the  fiscally  constrained  long-range 
transportation  plan  (when  the  horizon 
year  is  20  years  in  the  future)  required 
by  23  CFR  Part  430. 

Secretary  means  the  Secretary  of 
Transportation. 

Small  Starts  means  a  new  fixed 
guidew'ay  projetd,  a  project  that  is  an 
extension  to  an  existing  fixed  guideway. 
or  a  corridor-based  bus  rapid  transit 
system  project,  with  a  total  capital  cost 
of  less  than  $230,000,000  and  for  which 
the  project  sponsor  is  requesting  less 
than  $73,000,000  in  Small  Starts 
funding. 

Small  Starts  funds  mean  funds 
granted  by  FTA  for  a  Small  Starts 
project  pursuant  to  49  U.S.C.  3309(h). 

Small  Starts  project  development  is  a 
phase  in  the  Small  Starts  process  during 
which  the  scope  of  the  proposed  project 
is  finalized:  estimates  of  project  costs, 
benefits  and  impacts  are  refined;  NEPA 
recpiirements  are  completed;  project 
management  plans  and  fleet 
management  plans  are  further 
developed;  and  the  project  sponsors 
obtains  commitment  of  all  non-Small 
Starts  funding.  It  also  includes  (but  is 
not  limited  to)  the  preparation  of  final 
construction  plans  (including 
construction  management  plans), 
detailed  specifications,  construction 
cost  estimates,  and  bid  documents. 

§611.107  Relation  to  the  planning 
processes. 

All  New  Starts  and  Small  Starts 
projects  propo.scd  for  funding  a.ssistance 
under  this  part  must  emerge  from  the 
metropolitan  and  Statewide  planning 
process,  consistent  with  23  CFR  part 
430,  and  be  included  in  the  fi.scally 
constrained  long-range  transportation 
plan  required  under  23  CFR-part  430. 

Subpart  B — New  Starts 

§  61 1 .201  New  Starts  eligibility. 

(a)  To  be  eligible  for  an  engineering 
grant  under  this  part  for  a  new  fixed 
guideway  or  an  extension  to  a  fixed 
guid(!way,  a  project  must: 

(1)  Be  a  New  Starts  project  as  defined 
in  §011.103;  and 

(2)  Be  approved  into  engineering  by 
FTA  pursuant  to  §611.209. 

(b)  To  be  eligible  for  a  construction 
grant  under  section  3309  for  a  new  fixed 
guideway  or  extension  to  a  fixed 
guideway,  a  project  must: 

(1)  Be  a  New  Starts  project  as  defined 
in  §611.103; 

(2)  Have  compkitcid  engineering; 


(3)  Receive  a  “medium”  or  better 
rating  on  project  justification  pursuant 
to  §611.203; 

(4)  Receive  a  “medium”  or  better 
rating  on  local  financial  commitment 
pursuant  to  §611.203; 

(3)  Meet  the  other  requirements  of  49 
U.S.C.  3309. 

§  61 1 .203  New  Starts  project  justification 
criteria. 

(a)  To  perform  the  .statutorily  required 
evaluations  and  assign  ratings  for 
project  justification,  FTA  will  evaluate 
information  developed  locally  through 
the  planning  and  NIilPA  processes. 

(1)  The  method  used  by  FTA  to 
evaluate  and  rate  projects  will  be  a 
multiple  measure  approach  by  which 
the  merits  of  candidate  projects  will  be 
evaluated  in  terms  of  each  of  the  criteria 
specified  by  this  section. 

(2)  The  measures  for  the.se  criteria  are 
specified  in  appendix  A  to  this  part  and 
elaborated  on  in  policy  guidance.  This 
policy  guidance,  which  is  subject  to  a 
public  comment  period,  is  issued 
periodically  by  FTA  w'henever 
significant  changes  to  the  process  are 
proposed,  but  not  less  frequently  than 
every  two  years,  as  required  by  49 
U.S.C.  3309(g)(5). 

(3)  The  measures  will  be  applied  to 
projects  defined  by  project  sponsors  that 
are  {)roposed  to  FTA  for  New'  Starts 
funding. 

(4)  The  ratings  for  each  of  the  criteria 
in  §611. 203(b)(1)  through  (6)  will  be 
expressed  in  terms  of  descriptive 
indicators,  as  follows:  “high,” 
“medium-high,”  “medium,”  “medium- 
low',”  or  “low.” 

(b)  The  project  justification  criteria 
are  as  follows: 

(1)  Mobility  improvements. 

(2)  Environmental  benefits. 

(3)  Congestion  relief. 

(4)  Economic  development  effects. 

(3)  Cost-effectiveness,  as  measured  by 

cost  per  rider. 

(6)  Existing  land  use. 

(c)  In  evaluating  proposed  New’  Starts 
projects  under  these  project  justification 
criteria: 

(1)  As  a  candidate  project  proceeds 
through  engineering,  a  greater  level  of 
commitment  will  be  expected  with 
respect  to  transit  supportive  plans  and 
policies  evaluated  under  the  economic 
development  criterion  and  the  project 
sponsor’s  technical  capacity  to 
implement  the  project. 

(2)  For  any  criteria  under  paragraph 
(b)  of  this  section  that  u.se  incremental 
measures,  the  point  for  comparison  will 
be  the  no-build  alternative. 

(d)  I'TA  may  amend  the  measures  for 
these  project  ju.stification  criteria.  Any 
such  amendment  will  he  included  in 
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policy  guidance  and  subject  to  a  public 
comment  process. 

(e)  From  time  to  time  FTA  may 
publish  through  policy  guidance 
standards  based  on  characteristics  of 
projects  and/or  corridors  to  be  served.  If 
a  proposed  project  can  meet  the 
established  standards,  FTA  may  assign 
an  automatic  rating  on  one  or  more  of 
the  project  justification  criteria  outlined 
in  this  section. 

(f)  The  individual  ratings  for  each  of 
the  criteria  described  in  this  section  will 
be  combined  into  a  summary  project 
justification  rating  of  “high,”  “medium- 
high,”  “medium,”  “medium-low,”  or 
“low,”  through  a  process  that  gives 
comparable,  but  not  necessarily  equal, 
weight  to  each  criterion.  The  process  by 
which  the  project  justification  rating 
will  be  developed,  including  the 
assigned  weights,  will  be  described  in 
policy  guidance. 

§  61 1 .205  New  Starts  local  financial 
commitment  criteria. 

In  order  to  approve  a  grant  under  49 
U.S.C.  5.309  for  a  New  .Starts  project, 

FTA  must  find  that  the  proposed  project 
is  supported  by  an  acceptable  degree  of 
local  financial  commitment,  as  required 
by  49  U.S.C.  5309{d)(4)(iv).  The  local 
financial  commitment  to  a  proposed 
project  will  be  evaluated  according  to 
the  following  measures: 

(a)  The  proposed  share  of  the  project’s 
capital  costs  to  be  funded  from  .sources 
other  than  New  .Starts  funds,  including 
both  the  non-New  Starts  match  required 
by  Federal  law  and  any  additional  state, 
local  or  other  Federal  capital  funding 
(al.so  known  as  “overmatch”): 

(b)  The  current  capital  and  operating 
financial  condition  of  the  project 
spon.sor; 

(c)  The  commitment  of  capital  and 
operating  funds  for  the  project  and  the 
entire  transit  system  including 
consideration  of  private  contributions; 
and 

(d)  The  accuracy  and  reliability  of  the 
capital  and  operating  costs  and  revenue 
estimates  and  the  financial  capacity  of 
the  project  sponsor. 

(e)  From  time  to  time  FTA  may 
publish  through  policy  guidance 
standards  based  on  characteristics  of 
projects  and/or  corridors  to  be  .served.  If 
a  proposcnl  project  can  meet  the 
established  standards,  FTA  may  assign 
an  automatic  rating  on  one  or  more  of 
the  local  financial  commitment  criteria 
outlined  in  this  .section. 

(f)  As  a  candidate  project  proceeds 
through  engineering,  a  greater  level  of 
local  financial  commitment  will  be 
expected. 

(g)  FTA  may  amend  the  measures  for 
the.se  local  financial  i;ommitment 


criteria.  Any  such  amendment  will  be 
included  in  policy  guidance  and  subject 
to  a  public  comment  process. 

(hj  For  each  proposed  project,  ratings 
for  paragraphs  (a)  through  (d)  of  this 
section  will  be  reported  in  terms  of 
descriptive  indicators,  as  follows; 

“high,”  “medium-high,”  “medium,” 
“medium-low,”  or  “low.”  For  paragraph 

(a)  of  this  .section,  the  percentage  of  New 
Starts  funding  sought  from  49  U.S.C. 

5309  will  be  rated  and  used  to  develop 
the  summary  local  financial 
commitment  rating,  but  only  if  it 
improves  the  rating  and  not  if  it  worsens 
the  rating. 

(1)  The  ratings  for  each  measure 
described  in  this  section  will  be 
combined  into  a  summary  local 
financial  commitment  rating  of  “high,” 
“medium-high,”  “medium,”  “medium- 
low,”  or  “low.”  The  process  by  which 
the  summary  local  financial 
commitment  rating  will  be  developed, 
including  the  assigned  W'eights  to  each 
of  the  measures,  will  be  described  in 
policy  guidance. 

§611 .207  Overall  New  Starts  project 
ratings. 

(a)  I  Reserved  I 

(b)  F'TA  will  assign  overall  project 
ratings  to  each  proposed  project  of 
“high,”  “medium-high,  “medium,” 
“medium-low,”  or  “low”  as  required  by 
49  U.S.C.  5309(gK2)(A). 

(IjThese  ratings  will  indicate  the 
overall  merit  of  a  proposed  New  Starts 
project  at  the  time  of  evaluation. 

(2)  Ratings  for  individual  projects  will 
be  develojjed  upon  entry  into 
engineering  and  prior  to  an  FFGA. 
Additionally,  ratings  may  be  updated 
while  a  project  is  in  engineering  if  the 
project  .scope  and  cost  have  changed 
materially  since  the  most  recent  rating 
was  assigned. 

(c)  The.se  ratings  will  be  used  to; 

(1)  Approve  or  deny  advancement  of 
a  proposed  project  into  engineering  ; 

(2)  Approve  or  deny  projects  for 
FSWAs  and  FFGAs;  and 

(3)  Support  annual  funding 
recommendations  to  Congress  in  the 
Annual  Report  on  Funding 
Recommendations  required  bv  49  U.S.C. 
53()9(o)(l). 

(d)  I  Reserved] 

§  61 1 .209  [Reserved] 

§  61 1 .21 1  New  Starts  Before  and  After 
study. 

(a)  During  engineering,  project 
spon.sors  shall  submit  to  FTA  a  plan  for 
collection  and  analysis  of  information  to 
identify  the  characteristics,  costs,  and 
impacts  of  the  New  Starts  project  and 
the  accuracy  of  the  forecasts  prepared 
during  development  of  the  project. 


(1)  The  Before  and  After  study  plan 
shall  consider: 

(1)  Characteristics  including  the 
physical  scope  of  the  project,  the  service 
provided  by  the  project,  any  other 
changes  in  service  provided  by  the 
transit  system,  and  the  schedule  of 
transit  fares; 

(ii)  Costs  including  the  capital  costs  of 
the  project  and  the  operating  and 
maintenance  costs  of  the  transit  system 
in  appropriate  detail;  and 

(iii)  Impacts  including  changes  in 
transit  servdce  quality,  ridership,  and 
fare  levels. 

(2)  The  plan  shall  provide  for: 

(i)  Documentation  and  preservation  of 
the  predicted  scope,  service  levels, 
capital  costs,  operating  costs,  and 
ridership  of  the  project: 

(ii)  Collection  of  “before”  data  on  the 
transit  service  levels  and  ridership 
patterns  of  the  current  transit  system 
including  origins  and  destinations, 
access  modes,  trip  pur{)oses,  and  rider 
characteristics; 

(iii)  Documentation  of  the  actual 
capital  costs  of  the  as-built  project; 

(iv)  Collection  of  “after”  data  two 
years  after  opening  of  the  project, 
including  the  analogous  information  on 
transit  service  levels  and  ridership 
patterns,  plus  information  on  operating 
co,sts  of  the  transit  system  in  appropriate 
detail; 

(v)  Analysis  of  the  costs  and  impacts 
of  the  project:  and 

(vi)  Analysis  of  the  consistency  of  the 
predicted  and  actual  characteristics, 
costs,  and  impacts  of  the  project  and 
identification  of  the  .sources  of  any 
differences. 

(vii)  Preparation  of  a  final  report 
within  three  years  of  project  opening  to 
pre.sent  the  actual  characteristics,  costs, 
and  impacts  of  the  project  and  an 
assessment  of  the  accuracy  of  the 
predictions  of  these  outcomes. 

(3)  For  funding  purposes,  preparation 
of  the  plan  for  collection  and  analysis  of 
data  is  an  eligible  part  of  the  proposed 
project. 

(b)  The  FFGA  will  require 
implementation  of  the  plan  prepared  in 
accordance  with  paragraph  (a)  of  this 
section. 

(1)  .Satisfactory  progress  on 
implementation  of  the  plan  required 
under  paragraph  (a)  of  this  .section  shall 
be  a  prerequisite  to  approval  of  an 
FFGA. 

(2)  For  funding  purposes,  collection  of 
the  “before”  data,  collection  of  the 
“after”  data,  and  the  development  and 
reporting  of  findings  are  eligible  parts  of 
the  nroposed  project. 

(3)  FTA  may  condition  receipt  of 
funding  provided  for  the  project  in  the 
FFGA  upon  .satisfactory  submission  of 
the  nqiort  required  under  this  section. 
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Subpart  C — Small  Starts 

§611.301  Small  Starts  eligibility. 

(a)  To  be  eligible  for  a  project 
development  grant  under  this  part  for  a 
new  fixed  guideway,  an  extension  to  a 
fixed  guideway,  or  a  corridor-based  bus 
rapid  transit  system,  a  project  must; 

(1)  Be  a  Small  Starts  project  as 
defined  in  §.  611.105;  and 

(2)  Be  approved  into  project 
development  by  PTA  pursuant  to 
tj  61 1.309. 

(b)  To  be  eligible  for  a  construction 
grant  under  this  part  for  a  new  fixed 
guidew'ay,  an  extension  to  a  fixed 
guideway,  or  a  corridor-based  bus  rapid 
system,  a  project  must: 

(1)  Be  a  Small  Starts  project  as 
defined  in  §611.105; 

(2)  Receive  a  “medium”  or  better 
rating  on  project  justification  pursuant 
to  §611.303; 

(3)  Receive  a  “medium”  or  better 
rating  on  local  financial  commitment 
pursuant  to  Sec.  611.305;  and 

(4)  Meet  the  other  requirements  of  49 
I  I.S.C.  5.309. 

§  61 1 .303  Small  Starts  project  justification 
criteria. 

(a)  To  perform  the  statutorily  required 
evaluations  and  assign  ratings  for 
project  justification,  FTA  will  evaluate 
information  developed  locally  through 
the  planning.  NEPA  and  project 
development  processes. 

(1 )  The  method  u.sed  by  FTA  to 
ev'aluate  and  rate  projei;ts  will  be  a 
multiple  measure  approach  by  wbich 
the  merits  of  candidate  projects  will  be 
evaluated  in  terms  of  each  of  the  criteria 
specified  by  this  section. 

(2)  The  measures  for  these  criteria  are 
specified  in  Appendix  A  and  elaborated 
on  in  policy  guidance.  This  policy 
guidance,  whic;b  is  subject  to  a  public 
comment  period,  is  issued  periodically 
by  F'l'A  whenever  significant  changes 
are  proposed,  but  not  less  friupiently 
than  everv  two  years,  as  reipiired  by  49 
U.S.C.  53i)9(g){.5). 

(3)  The  measures  will  be  apjilied  to 
projects  defined  by  projer;t  sponsors  that 
are  proposed  to  F  I'A  for  .Small  .Starts 
funding. 

(4)  The  ratings  for  each  of  the  criteria 
in  §611.3()3(b)(l)  through  (6)  will  be 
expressetl  in  terms  of  descriptive 
indicators,  as  follows:  “high,” 
“medium-high,”  “medium,”  “medium- 
low,”  or  “low.” 

(b)  The  project  justification  criteria 
are  as  follow’s: 

(1)  Clost-effectiveness,  as  measured  by 
cost  per  rider. 

(2)  Economic  development  effects. 

(3)  Existing  land  use. 

(4)  Mobility  improvements. 


(5)  Environmental  benefits. 

(6)  Congestion  relief. 

(c)  In  evaluating  proposed  Small 
.Starts  projects  under  the.se  criteria; 

(1)  As  a  candidate  project  proceeds 
through  project  development,  a  greater 
level  of  commitment  will  be  expected 
with  respect  to  transit  supportive  land 
use  plans  and  policies  and  the  project 
sponsor's  technical  capacity  to 
implement  the  project. 

(2)  For  any  c:riteria  under  paragraph 
(b)  of  this  section  that  use  incremental 
measures,  the  point  for  comparison  will 
be  the  no-build  alternative. 

(d)  FTA  may  amend  the  measures  for 
these  project  justification  criteria.  Any 
such  amendment  vvill  be  included  in 
policy  guidance  and  subject  to  a  public 
comment  process. 

(e)  From  time  to  time  FTA  may 
publish  through  policy  guidance 
standards  based  on  characteristics  of 
projects  and/or  corridors  to  be  served.  If 
a  jiroposed  project  can  meet  the 
established  standards,  FTA  may  assign 
an  automatic  rating  on  one  or  more  of 
the  project  justification  criteria  outlined 
in  this  section. 

(f)  The  individual  ratings  for  each  of 
the  criteria  de.scribed^in  this  .section  w’ill 
be  combined  into  a  summary  project 
ju.stification  rating  of  “high,”  “medium- 
high,”  “medium,”  “medium-low’,”  or 
“low”  through  a  process  that  gives 
comparable,  but  not  necessarily  equal, 
weight  to  each  criterion.  The  process  by 
wbich  the  project  justification  rating 
will  be  developed,  including  the 
assigned  weights,  will  be  described  in 
liolicy  guidance. 

§  61 1 .305  Small  Starts  local  financial 
commitment  criteria. 

In  order  to  approve  a  grant  under  49 
U.S.Cl.  5309  lor  a  Small  .Starts  project, 
FTA  must  find  that  the  projiosed  project 
is  supported  by  an  acceptable  degree  of 
local  financial  commitment,  as  required 
by  49  U..S.C.  5309|h)(3]((;).  The  local 
financial  commitment  to  a  proposed 
project  will  be  evaluated  according  to 
the  following  measures; 

(a)  The  proposed  share  of  the  project’s 
capital  costs  to  be  funded  from  sources 
other  than  .Small  .Starts  funds,  including 
both  the  non-Small  .Starts  match 
required  by  Fiuleral  law'  and  any 
additional  state,  local,  or  other  Federal 
capital  funding  (known  as 
“overmatch”); 

(b)  The  current  capital  and  operating 
financial  condition  of  the  project 
sponsor; 

(c)  The  commitment  of  capital  and 
operating  funds  for  the  project  and  the 
entire  transit  .system  including 
consideration  of  private  contributions; 
and 


(d)  The  accuracy  and  reliability  of  the 
capital  and  operating  costs  and  revenue 
estimates  and  the  financial  capacity  of 
the  project  sponsor. 

(e)  From  time  to  time  FTA  may 
publish  through  policy  guidance 
standards  based  on  characteristics  of 
projects  and/or  the  corridors  to  be 
served.  If  a  proposed  project  c;an  meet 
the  established  standards,  FTA  may 
assign  an  automatic  rating  on  one  or 
more  of  the  local  financial  commitment 
criteria  outlined  in  this  section. 

(f)  FTA  may  amend  the  measures  for 
these  local  financial  commitment 
criteria.  Any  such  amendment  will  be 
included  in  policy  guidance  and  subject 
to  a  public  comment  process. 

(g)  As  a  candidate  project  proceeds 
through  project  development,  a  greater 
level  of  local  financial  commitment  will 
be  expected. 

(h)  For  each  proposed  project,  ratings 
for  paragraphs  (a)  through  (d)  of  this 
section  will  be  reported  in  terms  of 
descriptive  indicators,  as  follow's; 

“high,”  “medium-high,”  “medium,” 
“medium-low,”  or  “low’.”  For  paragraph 
(a)  of  this  section,  the  percentage  of 
Small  .Starts  funding  sought  from  49 
IJ.S.C;.  5309  w'ill  be  rated  and  used  to 
develop  the  summary  local  financial 
commitment  rating,  but  only  if  it 
improves  the  rating  and  not  if  it  vvor.sens 
the  rating. 

(i)  The  ratings  for  each  measure 
described  in  this  section  will  be 
combined  into  a  summary  local 
financial  commitment  rating  of  “high." 
“medium-high,”  “medium,”  “medium- 
low’,”  or  “low.”  The  process  by  which 
the  summary  local  financial 
commitment  rating  w'ill  be  developed, 
including  the  assigned  w'eights  to  each 
of  the  measures,  will  be  described  in 
policy  guidance. 

§  61 1 .307  Overall  Small  Starts  project 
ratings. 

(a)  The  summary  ratings  dovelo[>ed 
for  jiroject  ju.stification  and  local 
financial  commitment  (§§611.303(n  and 
611.305(i))  will  form  the  basis  for  the 
overall  rating  for  each  project. 

(b)  FTA  will  a.ssign  overall  [iroject 
ratings  to  each  jrroposed  project  of 
“high,”  “medium-high,  “medium,” 
"medium-low,”  or  “low,”  as  required  by 
49  n..S.C.  53()9(e)(8). 

(1)  These  ratings  will  indicate  the 
overall  merit  of  a  proposed  .Small  .Starts 
project  at  the  time  of  evaluation. 

(2)  Ratings  for  individual  projects  will 
be  developed  prior  to  an  EGA. 

(c)  These  ratings  will  bo  used  to; 

(1)  Apjirove  or  deny  projects  for 
EGAs;  and 

(2)  Sufiport  annual  funding 
recommendations  to  Congress  in  the 
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Annual  Report  on  Funding 
Recommendations  required  by  49  U.S.C. 
5309(k)(l). 

(dj  FTA  will  assign  overall  ratings  for 
proposed  Small  Starts  projects  by 
averaging  the  summary  ratings  for 
project  justification  and  local  financial 
i:ommitment.  When  the  average  of  these 
ratings  is  unclear  (e.g.,  summary  project 
justification  rating  of  “medium-high” 
and  summary  local  financial 
commitment  rating  of  “medium”),  FTA 
will  round  up  the  overall  rating  to  the 
higher  rating  except  in  the  following 
circumstances; 

(1)  A  “medium”  overall  rating 
requires  a  rating  of  at  least  “medium” 
on  both  project  justification  and  local 
financial  commitment. 

(2)  If  a  project  receives  a  “low”  rating 
on  either  project  justification  or  local 
financial  commitment,  the  overall  rating 
will  be  “low'.” 

611 .309  [Reserved] 

Appendix  A  to  Part  611 — Description  of 
Measures  Used  for  Project  Evaluation 

Project  lustiflcation 


New  Starts  Project  justification 

F’'1’A  will  evaluate  candidate  New  Starts 
projects  according  to  the  six  project 
justification  criteria  established  by  49  U.S.C. 
53()9(d)(2){A)(iii).  From  lime  to  time,  but  not 
less  frequently  than  every  two  years  as 
directed  by  49  U.S.C.  SSOQlgK.S),  FTA 
publishes  for  public  comment  policy 
guidance  on  the  application  of  these 
measures,  and  the  agency  expects  it  will 
continue  to  do  .so.  Moreover.  FTA  may 
choose  to  amend  the.se  measures,  pending  the 
residts  of  ongoing  studies  regarding  transit 
benefit  and  cost  evaluation  methods.  In 
addition,  Pl'A  may  establish  warrants  for  one 
or  more  of  these  criteria  through  which  an 
automatic  rating  would  be  assigned  based  on 
the  characteristics  of  the  project  and/or  its 
corridor.  F'I’A  will  develop  these  warrants 
based  on  analysis  of  the  features  of  projects 
and/or  corridor  characteristics  that  wo\dd 
produce  satisfactory  ratings  on  one  or  more 
of  the  criteria.  Such  warrants  would  be 
included  in  policy  guidance  issued  for  public 
comment  before  being  finalized. 

(a)  Definitions.  In  this  Appendix,  the 
follow'ing  definitions  apply: 

(1)  Enrichments  mean  certain 
improvements  to  the  transit  project  desired 
hy  the  grant  recipient  that  are  non-integral  to 
the  basic  functioning  of  the  project,  whose 
benefits  are  not  captured  in  w'hole  by  other 
criteria,  and  are  carried  out  simultaneous 
with  grant  execution  and  may  be  included  in 
the  Federal  grant.  Enrichments  include  but 
are  not  limited  to  artwork,  landscaping,  and 
bic;ycle  and  pedestrian  improvements  such  as 
sidewalks,  paths,  plazas,  site  and  station 
furniture,  site  lighting,  signage,  public 
artwork,  bike  facilities,  and  permanent 
fencing.  Enrichments  also  inc.lude 
sustainable  building  design  features  of  up  to 


2.5  percent  of  the  total  cost  of  the  facilities 
(w'hen  such  facilities  are  designed  to  achieve 
a  third-party  certification  or  to  optimize  a 
building’s  design  to  use  less  energy,  water 
and  reduce  greenhouse  gas  emissions  that 
may  not  lead  directly  to  an  official 
certification). 

(2)  Transit  dependent  person  as  used  in 
this  context  means  either  a  person  from  a 
household  that  owns  no  cars  or  a  person 
whoso  household  income  places  them  in  the 
lowest  income  stratum  of  the  local  travel 
demand  model.  For  those  project  sponsors 
choosing  to  u.se  the  simplified  national 
model  “transit  dependent  persons"  w'ill  be 
defined  as  individuals  residing  in 
households  that  do  not  own  a  car.  Project 
sponsors  that  choose  to  continue  to  u.se  their 
local  travel  model  rather  than  the  kTA 
developed  simplified  national  model  to 
estimate  trips  will  define  transit  dependent 
persons  as  individuals  in  the  lowest 
socioeconomic  stratum  as  defined  in  the 
local  model,  which  is  usually  either 
hou.seholds  with  no  cars  or  households  in  the 
lowest  locally  defined  income  bracket. 

(.3)  Trips  mean  linked  trips  riding  on  any 
portion  of  the  New'  .Starts  or  Small  .Starts 
project. 

(b)  Mohility  Improvements.  (1)  The  total 
number  of  trips  using  the  proposed  project. 
Extra  weight  may  be  given  to  trips  that  would 
he  made  on  the  project  hy  transit  dependent 
persons  in  the  current  year.  and.  at  the 
discretion  of  the  project  sponsor,  in  the 
horizon  year.  The  method  for  assigning  extra 
weight  is  set  forth  in  policy  guidance.  (2)  If 
the  project  sponsor  chooses  to  consider 
project  trips  in  the  horizon  year  in  addition 
to  the  current  year,  trips  will  be  based  on  the 
weighted  average  of  current  year  and  horizon 
year. 

(c)  Environmental  Benefits.  (1)  The 
monetized  value  of  the  anticipated  direct  and 
indirect  benefits  to  human  health,  safety, 
energy,  and  the  air  quality  environment  that 
are  expected  to  result  from  implementation 
of  the  proposed  project  comjiared  to;  (i)  The 
existing  environment  with  the  transit  system 
in  the  current  year  or,  (ii)  at  the  discretion 

of  the  project  sponsor,  both  the  existing 
environment  with  the  transit  sy.stem  in  the 
current  year  and  the  no-build  environment 
and  transit  system  in  the  horizon  year.  The 
monetized  benefits  will  be  divided  by  the 
annualized  capital  and  operating  cost  of  the 
New  Starts  project,  less  the  cost  of 
enrichments. 

(2)  Environmental  benefits  used  in  the 
calculation  would  include: 

(i)  tihange  in  air  quality  criteria  pollutants. 

(ii)  (Change  in  energy  use, 

(iii)  Uhange  in  greenhouse  gas  emissions 
and 

(iv)  Change  in  safety, 

.(3)  If  the  project  sponsor  chooses  to 
consider  environmental  benefits  in  the 
horizon  year  in  addition  to  the  current  year, 
environmental  benefits  will  be  based  on  tbe 
weighted  average  of  current  year  and  horizon 
year. 

(d)  Congestion  Belief.  IReservetl) 

(e)  Cost-effectiveness.  (1)  The  annualized 
cost  per  trip  on  the  project,  where  cost 
includes  changes  in  capital,  operating,  and 
maintenance  costs,  less  the  co.st  of 
enrichments,  compared  to: 


(1)  The  existing  transit  system  in  the 
current  year,  or 

(ii)  At  the  discretion  of  the  project  sponsor, 
both  the  existing  transit  system  in  the  current 
year  and  the  no-build  transit  system  in  the 
horizon  year. 

(2)  If  the  projef:t  sponsor  chooses  to 
consider  cost-effectiveness  in  the  horizon 
year  in  addition  to  the  current  year,  cost- 
effectiveness  will  be  based  on  the  weighted 
average  of  current  year  and  horizon  year. 

(0  Existing  Land  Use.  (1)  Existing  corridor 
and  station  area  development; 

(2)  Existing  corridor  and  station  area 
development  character; 

(3)  Existing  station  area  pedestrian 
facilities,  including  access  for  persons  with 
disabilities; 

(4)  Existing  corridor  and  station  area 
parking  supply;  and 

(5)  Existing  affordable  housing  in  the 
project  corridor. 

(g)  Economic  Development .  (1)  The  extent 
to  which  a  proposed  project  is  likely  to 
enhance  additional,  transit-supportive 
development  based  on  a  qualitative 
assessment  of  the  existing  local  plans  and 
policies  to  support  economic  development 
proximate  to  the  project  including: 

(1)  (irowth  management  plans  and  policies; 

(ii)  Local  plans  and  policies  in  place  to 
support  maintenance  of  or  inr;reases  to 
affordable  housing  in  the  project  c.orridor; 
and 

(iii)  Demonstrated  iierformance  and  impact 
of  policies. 

(2)  At  the  option  of  the  jiroject  sponsor,  an 
additional  quantitative  analysis  (scenario- 
based  estimate)  of  indirect  c;hange.s  in  VMT 
resulting  from  changes  in  development 
patterns  that  are  anticipated  to  occur  with 
implementation  of  the  proposed  project.  The 
resulting  environmental  benefits  from  the 
indirect  VMT  would  be  calculated, 
monetized,  and  compared  to  the  annualized 
capital  and  operating  cost  of  the  New  Starts 
project  in  a  manner  similar  to  that  under  the 
environmental  benefits  criterion.  .Such 
benefits  are  not  included  in  the 
environmental  benefits  measure. 

New'  Starts  Local  Financial  Commitment 
From  time  to  time,  but  not  less  than 
frequently  than  every  two  years  as  directed 
by  IJ.S.Ci.  5309(g)(5).  ITA  publishes  policy 
guidance  on  the  application  of  the.se 
measures,  and  the  agency  expects  it  will 
continue  to  do  so.  Moreover.  FTA  may 
choose  to  amend  these  measures,  pending  the 
results  of  ongoing  studies.  In  addition,  FLA 
may  establish  w'arrants  for  one  or  more  of 
these  criteria  through  which  an  automatic 
rating  would  be  assigned  based  on  the 
charai;teristics  of  the  project  and/or  its 
corridor.  FTA  will  develop  these  warrants 
ba.sed  on  analysis  of  the  features  of  projects 
and/or  corridor  characteristics  that  would 
produce  satisfactory  ratings  on  one  or  more 
of  the  criteria.  .Such  warrants  would  be 
included  in  draft  policy  guidance  issued  for 
comment  before  being  finalized. 

ITA  will  u.se  the  following  measures  to 
evaluate  the  local  financial  commitment  of  a 
proposed  New  Starts  project: 

(a)  The  proposed  share  of  total  project  costs 
from  sources  other  than  New-  Starts  funds. 
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including  other  Federal  transportation  funds 
and  the  local  inatc:h  required  by  Federal  law; 

(b)  The  current  financial  condition,  both 
capital  and  operating,  of  the  project  sponsor; 

(c)  The  commitment  of  funds  for  both  the 
proposed  project  and  the  ongoing  operation 
and  maintenance  of  the  existing  transit 
system  once  the  project  is  built  including 
consideration  of  private  contributions. 

(d)  The  reasonableness  of  the  financial 
plan,  including  planning  assumptions,  cost 
estimates,  and  the  capacity  to  withstand 
funding  shortfalls  or  cost  overruns. 

Small  Starts 

Small  .Starts  Project  Justification 

fTA  will  evaluate  candidate  Small  Starts 
projects  according  to  the  six  project 
justification  criteria  established  by  4fl 
5309{h)(4),  From  time  to  time,  but  not  less 
than  frequently  than  every  two  years  as 
^  directed  by  49  U.S.C.  SSOqlgJJ.S),  FTA 
publishes  for  public  comment  policy 
guidance  on  the  application  of  these 
measures.  Moreover,  FTA  may  choose  to 
amend  these  measures,  pending  the  results  of 
ongoing  studies  regarding  transit  benefit  and 
co.st  evaluation  methods.  In  addition,  FTA 
may  establish  warrants  for  one  or  more  of 
these  criteria  through  which  an  automatic 
rating  would  Ire  assigned  based  on  the 
characteri.stics  of  the  project  and/or  its 
corridor.  Siich  warrants  would  be  included 
in  the  policy  guidanrie  so  that  they  may  be 
subject  to  public  comment. 

(a)  Mobility  Improvements.  (1)  The  total 
numlrer  of  trips  using  the  proposed  project 
with  extra  weight  given  to  trips  that  would 
be  made  on  the  project  by  transit  dependent 
persons  in  the  current  year,  and,  at  the 
discretion  of  the  project  sponsor,  in  the 
horizon  year. 

(2)  If  the  project  sponsor  chooses  to 
consider  project  trips  in  the  horizon  year  in 
addition  to  the  current  year,  trips  will  be 
based  on  the  weighted  average  of  current  year 
and  horizon  year. 

(b)  Environmental  Benefits.  (1)  The 
monetized  value  of  the  anticipated  direct  and 
indirect  benefits  to  human  health,  safety, 
energy,  and  the  air  quality  environment  that 
are  expected  to  result  from  iinprleinentation 
of  the  proposed  projei;t  compared  to: 

(i)  The  existing  environment  with  the 
transit  system  in  the  current  year  or. 

(ii)  At  the  discretion  of  the  project  sponsor, 
both  the  existing  environment  with  the 
transit  system  in  the  current  year  and  the  no¬ 
build  environment  and  transit  system  in  the 


horizon  year.  The  monetized  benefits  will  be 
divided  by  the  annualized  federal  share  of 
the  project. 

(2)  Environmental  benefits  used  in  the 
calculation  would  include: 

(i)  C;hange  in  air  quality  criteria  pollutants, 

(ii)  Change  in  energy  use, 

(iii)  Change  in  greenhouse  gas  emissions, 
and 

(iv)  Change  in  safety 

(3)  If  the  project  sponsor  chooses  to 
consider  environmental  benefits  in  the 
horizon  year  in  addition  to  the  current  year, 
environmental  benefits  will  b*)  ba.sed  on  the 
weighted  average  of  current  year  and  horizon 
year. 

(c)  Congestion  Belief.  IReserved] 

(d)  Cost-effectiveness.  (1)  The  annualized 
federal  share  per  trip  on  the  project  where 
federal  share  includes  funds  from  the  major 
capital  investment  program  as  well  as  other 
federal  funds,  compared  to: 

(1)  The  existing  transit  system  in  the 
current  year,  or 

(ii)  At  the  discretion  of  the  project  sponsor, 
both  the  existing  transit  system  in  the  current 
year  and  the  no-build  transit  system  in  the 
horizon  year. 

(2)  If  the  project  sponsor  chooses  to 
c;onsidnr  cost-effectiveness  in  the  horizon 
year  in  addition  to  the  current  year,  cost- 
effectiveness  will  be  based  on  the  weighted 
average  of  current  year  and  horizon  year. 

(e)  Existing  Land  Use.  (1)  Existing  corridor 
and  station  area  development; 

(2)  Existing  corridor  and  station  area 
development  character; 

(3)  Existing  station  area  pedestrian 
facilities,  including  access  for  persons  with 
disabilities; 

(4)  Exi.sting  corridor  and  station  area 
parking  supply;  and 

(5)  Existing  affordable  housing  in  the 
project  corridor. 

(f)  Economic  Development.  (1)  The  extent 
to  which  a  proposed  project  is  likely  to 
enhance  additional,  transit-supportive 
development  based  on  the  existing  plans  ami 
policies  to  support  economic  development 
proximate  to  the  project  including: 

(1)  Growth  management  plans  and  policies; 

(ii)  Policies  in  plac.e  to  support 
maintenance  of  or  increases  to  the  share  of 
affordable  housing  in  the  project  corridor; 
and 

(iii)  Demon.strated  performance  and  impact 
of  policies. 

(2)  At  the  option  of  the  project  sponsor,  an 
additional  quantitative  analysis  (scenario- 
based  estimate)  to  estimate  indirect  changes 


in  VMT  resulting  from  changes  in 
development  patterns  that  are  anticipated  to 
occur  with  implementation  of  the  proposed 
project.  The  resulting  environmental  benefits 
would  be  calculated,  monetized,  and 
compared  to  the  annualized  federal  share  of 
the  project. 

Small  Starts  Local  Financial  (Commitment 

If  the  .Small  .Starts  project  sponsor  can 
demonstrate  the  following,  the  project  will 
qualify  for  a  highly  simplified  financial 
evaluation: 

(a)  A  reasonable  plan  to  secure  funding  for 
the  local  share  of  capital  costs  or  sufficient 
available  funds  for  the  local  share; 

(b)  The  additional  operating  and 
maintenance  cost  to  the  agency  of  the 
proposed  Small  Starts  project  is  less  than  5 
percent  of  the  project  sponsor’s  existing 
operating  budget;  and 

(c)  The  project  spon.sor  is  in  reasonably 
good  financial  condition,  as  demonstrated  by 
the  past  three  years'  audited  financial 
.statements. 

Small  Starts  projects  that  meet  these 
measures  and  request  greater  than  50  percent 
Small  .Starts  funding  would  receive  a  local 
financial  commitment  rating  of  “Medium.” 
Small  Starts  projects  that  request  50  percent 
or  less  in  Small  .Starts  funding  would  receive 
a  “High”  rating  for  local  financial 
commitment. 

F'FA  will  use  the  following  measures  to 
evaluate  the  local  financial  commitment  to  a 
propo.sed  Small  Starts  project  if  it  cannot 
meet  the  conditions  listed  above: 

(a)  The  proposed  share  of  total  project  costs 
from  sources  other  than  Small  Starts  funds, 
including  other  Federal  transportation  funds 
and  the  local  match  required  by  Federal  law; 

(b)  The  current  financial  condition,  both 
capital  and  operating,  of  the  project  sponsor; 

(c)  The  commitment  of  funds  for  both  the 
proposed  project  and  the  ongoing  operation 
and  maintenance  of  the  project  sponsor’s 
system  once  the  project  is  built. 

(d)  The  reasonableness  of  the  financial 
plan,  including  planning  assumptions,  cost 
estimates,  and  the  capacity  to  withstand 
funding  shortfalls  or  cost  overruns. 

Issued  on:  December  27,  2012. 

Peter  Rogoff, 

Administrator,  Federal  Transit 
Administration. 

(FR  Hoc.  2012-;n.'i40  Filed  11:15  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  611 

[Docket  No.  FT A-201 0-0009] 

Notice  of  Availability  of  Proposed  New 
Starts  and  Small  Starts  Policy 
Guidance 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  availability  of 
proposed  policy  guidance:  reque.st  for 
comments. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  announcing  the 
availability  of  proposed  policy  guidance 
to  sponsors  of  New  Starts  and  Small 
Starts  projects,  and  inviting  comment  on 
this  propo.sed  guidance,  which  has  been 
placed  both  in  the  docket  and  on  the 
agency’s  web  site.  This  proposed  policy 
guidance  will  accompany  the  final  rule 
for  Major  Capital  Investment  Projects 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Specifically,  this 
proposed  policy  guidance  describes  the 
particular  measures  FTA  intends  to 
apply  in  evaluating  projects  seeking 
New  Starts  and  Small  Starts  funding 
and  tlu)  way  these  measures  would  be 
u.sed  in  project  ratings,  if  adopted.  The 
final  rule  establishes  the  framework  for 
the  New  Starts  and  Small  Starts 
evaluation  and  rating  process;  this 
proposed  policy  guidance  complements 
the  final  rule  by  providing  a  deeper 
level  of  detail  about  the  methods  for 
calculating  the  project  justification  and 
local  financial  commitment  criteria 
required  for  New  Starts  and  Small  Starts 
projects. 

DATES:  Comments  must  be  received  on 
or  before  March  11,  2013.  Any 
comments  received  beyond  this 
deadline  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  You  may  submit  comments 
to  DOT  docket  number  FTA-201 0-0009 
by  any  of  the  following  methods: 

Federal  eRulemaking  Portal:  Go  to 
http:// WWW. regulations. gov  and  follow 
the  online  instructions  for  submitting 
comments. 

V.S.  Mail:  Docket  Management 
Facility,  U.S.  Department  of 
Tran.sportation,  1200  New  Jersey 
Avenue  SE.,  West  Building,  Room  Wl2- 
140,  Washington,  DC  20590-0001. 

Hand  Delivery  or  Courier:  U.S. 
Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  West  Building 
Ground  F'loor,  Room  W 12-1 40, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Fax.- 202-49,3-2251. 

Instructions:  You  must  include  the 
agency  name  (Federal  Transit 
Administration)  and  docket  number 
(FTA-2010-0009)  for  this  notice  at  the 
beginning  of  your  comments.  You  must 
submit  two  copies  of  your  comments  if 
you  submit  them  by  mail.  If  you  wish 
to  receive  confirmation  FTA  received 
your  comments,  you  must  include  a 
self-addressed,  stamped  postcard.  Due 
to  security  procedures  in  effect  since 
October  2001,  mail  received  through  the 
U.S.  Postal  Service  may  be  subject  to 
delays.  Parties  submitting  comments 
may  wish  to  consider  using  an  express 
mail  firm  to  ensure  prompt  filing  of  any 
submissions  not  filed  electronically  or 
by  hand. 

All  comments  received  will  be  posted, 
without  change  and  including  any 
personal  information  provided,  to 
http://www.regulations.gov,  where  they 
w'ill  be  available  to  internet  users.  You 
may  review  DOT’s  complete  Privacy  Act 
Statement  published  in  the  Federal 
Register  on  April  11,  2000,  at  65  FR 
19477.  For  access  to  the  docket  to  read 
background  documents  and  comments 
received,  go  to  http://regulations.gov  a\ 
any  time  or  to  the  U..S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  Docket  Management 
Facility,  West  Building  Ground  Floor, 
Room  W12-140,  Washington,  DC  20590 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

program  matters,  Elizabeth  Day,  FTA 
Office  of  Planning  and  Environment, 
telephone  (202)  366-5159  or 
Elizabeth. DaY@(lot.gov.  For  legal 
matters,  Scott  Biehl,  FTA  Office  of  Chief 
Counsel,  telephone  (202)  366-0826  or 
Scott.  BieI}I@dot  .go  v. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  49  U.S.C.  5309(g)(5),  FTA  is  obliged 
to  publish  policy  guidance  on  the 
review  and  evaluation  proce.ss  and 
criteria  for  major  capital  investment 
projects  each  time  the  agency  makes 
significant  changes  to  the  process  and 
criteria,  and  in  any  event,  at  least  once 
every  two  years.  Also,  FTA  is  obliged  to 
invite  public  comment  on  the  guidance, 
and  to  publish  its  respon.se  to 
comments.  In  this  instance,  FTA  is 
proposing  policy  guidance  for  the  New 
Starts  and  Small  Starts  process  and 
criteria  consistent  with  the  regulation  at 
49  CFR  part  611  publi.shed  elsewhere  in 
this  issue  of  the  Federal  Register,  which 
will  take  effect  on  Ajnil  9,  2013.  FTA 
asks  that  comments  on  the  proposed 
policy  guidance  be  submitted  within  60 
days  of  today’s  notice,  so  that  FTA  may 
respond  to  comments  and  make  any 


revisions  to  the  guidance  to  coincide 
with  the  effective  date  of  the  regulation. 

The  proposed  policy  guidance  is 
available  in  its  entirety  on  FTA’s  public 
Web  site  at  http:/ / www.fta.dot .gov ,  and 
in  the  docket  at  http:// 
wi\'U'. regulotons.gov.  It  is  approximately 
30  typewritten  pages  in  length.  The 
proposed  policy  guidance  addresses,  in 
detail,  measures  and  methods  for 
calculating  both  the  local  financial 
commitment  criteria  for  a  New  Starts  or 
Small  Starts  project,  and  the  project 
justification  criteria.  The  propo.sed 
policy  guidance  sets  forth  breakpoints 
for  determining  whether  a  project  rates 
"high,”  “medium-high,”  “medium,” 
“medium-low,”  or  “low”  against  the 
various  criteria  for  both  project 
justification  and  local  financial 
commitment.  Also,  the  propo.sed  policy 
guidance  addresses  the  use  of  time 
horizons  for  calculating  various 
mea.sures  and  the  weighting  of  the 
criteria  and  measures  to  arrive  at  an 
overall  project  rating. 

The  rulemaking  that  led  to  the 
issuance  of  the  new  regulation  at  49 
CFR  part  611  began  in  June  2009,  well 
before  the  enactment  of  the  Moving 
Ahead  for  Progress  in  the  21st  Century 
Act  (“MAP-21”)  in  |idy  2012,  which 
has  reauthorized  the  Federal  transit 
programs  at  49  U.S.C.  Chapter  53  and 
made  a  number  of  significant  changes, 
in  particular,  to  the  discretionary  capital 
investment  program  authorized  at  49 
U.S.C.  5309.  Both  the  new  regulation 
and  the  proposed  policy  guidance 
pertain  only  to  the  evaluation  and  rating 
of  New  Starts  and  Small  Starts  projects 
under  Section  5309;  they  do  not  pertain 
to  the  new  Core  Capacity  Improvement 
program  established  by  MAP-21,  nor 
the  evaluation  of  Programs  of 
Interrelated  Projects,  the  pilot  program 
for  expedited  project  delivery,  or  the 
process  for  expedited  review  of  project 
sponsors’  technical  capacity.  Nor  does 
the  new  regulation  or  the  proposed 
policy  guidance  address  the  procedural 
changes  made  to  the  steps  in  the 
process,  such  as  the  elimination  of  the 
requirement  for  Alternatives  Analysis, 
the  newly  defined  project  development 
phase,  and  the  newly  defined 
engineering  phase,  which  were  enacted 
by  MAP-21.  Those  subjects  will  be 
addressed  through  future  rulemakings 
and  policy  guidance. 

Issued  on:  December  27,  2012. 

Peter  Rogoff, 

Administrator,  Federal  Transit 
Administration. 

|FR  Dck;.  2012-315:1<1  Filod  IM.S  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  71 ,  77,  78,  and  86 

[Docket  No.  APHiS-2009-0091] 

RIN  0579-AD24 

Traceability  for  Livestock  Moving 
Interstate 

agency:  Animal  and  Plant  Health 
Inspection  Service.  U.SDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  establish  minimum 
national  official  identification  and 
documentation  requirements  for  the 
traceability  of  livestock  moving 
interstate.  Under  this  rulemaking, 
unless  specifically  exempted,  livestock 
belonging  to  species  covered  by  the 
regulations  that  are  moved  interstate 
must  be  officially  identified  and 
accompanied  by  an  interstate  certificate 
of  veterinary  inspection  or  other 
documentation.  These  regulations 
specdfv  approved  forms  of  official 
identification  for  each  species  but  allow 
Uie  livestock  covered  under  this 
rulemaking  to  be  moved  interstate  with 
another  form  of  identification,  as  agreed 
upon  by  animal  health  officials  in  the 
shipjiing  and  receiving  States  or  Tribes. 
The  purpose  of  this  rulemaking  is  to 
improve  our  ability  to  trace  livestock  in 
the  event  that  disease  is  found. 

DATES:  Effective  Date:  March  1 1 , 2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neil  Hammerschmidt,  Program 
Manager.  Animal  Disease  Traceability. 
VS,  APHIS.  4700  Kiv'er  Road  Unit  46, 
Riverdale,  MD  20737-1231;  (301)  8.11- 
3.130. 

SUPPLEMENTARY  INFORMATION: 
Background 

I.  Purpose  of  the  Regulatory  Action 

a.  Need  for  the  liegulator}'  Action 

1’reventing  and  controlling  animal 
disea.se  is  the  cornerstone  of  protecting 
American  animal  agriculture.  While 
ranchers  and  farmers  work  hard  tr) 
[)rotect  their  animals  and  their 
livelihoods,  there  is  never  a  guarantee 
that  their  animals  will  be  spared  from 
disea.se.  To  support  their  efforts,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  (USDA)  has  promulgated 
regulations  to  prevent,  control,  and 
eradicate  disease.  Traceability  does  not 
prevent  disease,  but  knowing  where 
diseased  and  at-risk  animals  are,  where 
they  have  been,  and  when,  is 


indispensable  in  emergency  response 
and  in  ongoing  disea.se  control  and 
eradication  programs. 

We  have  clear  indications  that  higher 
levels  of  official  identification  enhance 
tracing  capability.  For  example,  through 
the  National  Scrapie  Eradication 
Program,  92  percent  of  the  cull  breeding 
sheep  are  officially  identified  at 
slaughter,  primarily  using  flock 
identification  eartags.  This  level  of 
official  identification  made  it  po.s.sible 
in  fi.scal  year  2010  to  achieve  traceback 
from  slaughter  of  scrapie-positive  sheep 
to  the  flock  of  origin  or  birth  as  part  of 
the  scrapie  surveillance  program  96 
percent  of  the  time,  typically  in  a  matter 
of  minutes.  Other  diseases,  particularly 
contagious  ones,  require  that  we  trace  to 
more  than  the  birth  premises,  i.e.,  to 
other  premises  where  the  animal  has 
been  after  leaving  the  birth  premises  but 
before  going  to  slaughter,  so  the  scrapie 
model  is  not  a  complete  .solution  for 
such  disea.ses. 

APHIS  believes  that  we  must  improve 
our  tracing  capabilities  now  not  only  to 
address  current  concerns,  including  the 
increasing  number  of  cases  of  bovine 
tuberculosis,  but  also  to  ensure  that  we 
are  well  prepared  to  respond  to  new  or 
foreign  animal  disea.ses  in  the  future. 

On  August  11,  2011,  we  published  in 
the  Federal  Register  (76  FR  50082- 
.10110,  Docket  No.  APHIS-2009-0091)  a 
proposal  *  to  amend  the  regulations  by 
establishing  minimum  national  official 
identification  and  documentation 
requirements  for  the  traceability  of 
livestock  moving  inter.state.  Under  the 
proposed  regidations,  unle.ss 
specifically  exempted,  livestock 
belonging  to  species  i:overed  by  the 
rulemaking  that  are  moved  interstate 
would  have  to  be  officially  identified 
and  accompanied  by  an  interstate 
certificate  of  veterinary  inspection 
(ICVl)  or  comparable  appropriate 
documentation.  The  proposed  rule 
spef;ified  approved  forms  of  official 
identification  for  each  species  but 
allow'ed  the  livestock  covered  under  the 
ndemaking  to  be  moved  interstate  with 
another  form  of  identification,  as  agreed 
upon  by  animal  health  officials  in  the 
shipping  and  receiving  States  or  Tribes. 
The  i)urpo.se  of  the  proposed  ruhi  was 
to  improve  our  ability  to  trace  livestock 
in  the  event  that  disea.se  is  found. 

h.  Legal  Authoritv  for  the  Regulator}' 
Action 

Under  the  Animal  Health  Protection 
Act  (AHPA,  7  U.S.C.  8301  et  seq.),  the 


'  T(i  vinw  the  proposed  rule,  supporting 
documents,  and  the  comments  we  mceived,  go  to 
htlp://\vw\\’.regulatioiis.f>ov/ 

#  >dockelDptaiI;l}=APHIS20()y-n09}. 


Secretary  of  Agriculture  has  the 
authority  to  issue  orders  and  promulgate 
regulations  to  prevent  the  introduction 
into  the  United  States  and  the 
dis.semination  within  the  United  States 
of  any  pest  or  disea.se  of  livestock. 

APHIS’  regulations  in  9  CFR  subchapter 
B  govern  cooperative  programs  to 
control  and  eradicate  communicable 
diseases  of  livestock.  The  regulations  in 
9  CFR  subchapter  C  establish 
requirements  for  the  interstate  ^ 
movement  of  livestock  to  prevent  the 
dissemination  of  di.sea.ses  of  livestock 
within  the  United  States. 

II.  Summary  of  the  Major  Provisions  of 
the  Regulatory  Action 

a.  New  or  Revised  Provisions 

This  section  provides  a  brief  summary 
of  the  more  significant  changes  w(!  are 
making  to  this  final  rule  in  respon.se  to 
comments  on  the  August  2011  proposed 
rule.  Both  the  comments  and  the 
changes  will  be  di.scussed  in  greater 
detail  later  in  this  document.  Th(! 
changes  are  li.sted  ladow  in  the  order 
they  are  discussed  later  in  this 
document. 

•  We  are  extending  the  phase-out 
period  for  manufacturer-coded  .AINs 
from  12  months  to  24  months  to  make 
the  transition  less  burdensome  for 
producers. 

•  We  are  revising  the  definition  of 
official  eartag  and  adding  a  new 
definition  of  official  eartag  shield.  Thesjj 
changes  will  allow  the  use  of  State  or 
Tribal  postal  abbreviation  or  codes 
within  the  U..S.  Route  Shield  in  licni  of 
-U.S.” 

•  We  are  revising  the  language  of  tin; 
exemption  from  the  traceability 
requirements  for  animals  moved 
interstate  to  cu.stom  slaughter  to 
indicate  clearly  that  the  exemption 
applies  to  all  interstate  movement  to  a 
custom  slaughter  facility.  The  proposed 
rule  contained  language  that  implied 
that  the  meat  must  be  crmsumed  bv  the 
per.son  moving  the  animal  to  custom 
slaughter.  This  was  not  the  intent  of  the 
proposed  rule.  A  signifit;ant  number  of 
backyard  povdtry  growers  commented 
and  expressed  concerns  about  the 
official  identification  requirement  for 
movement  of  poultry  to  a  custom 
slaughter  facility. 

•  We  are  reducing  the  requirenuMit  for 
the  maintenance  of  inter.state  movement 
records  for  poultry  and  swine  from  .1 
years  to  2  because,  as  noted  by 
numerous  commenters  representing 
those  industries,  poultry  and  swine 
have  shorter  lifespans  than  do  the  other 
livestock  species  covered  by  this 
rulemaking.  The  requirement  will 
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remain  5  years  for  cattle  and  bison, 
sheep  and  goats,  cervids,  and  equines. 

•  In  addition  to  eartags,  in  this  final 
rule,  we -are  recognizing  brands,  w'heii 
accompanied  by  an  official  brand 
inspection  certificate  as  means  of 
official  identification  for  cattle  when  the 
shipping  and  receiving  States  or  Tribes 
are  in  agreement.  VVe  are  making  this 
change  in  resjionse  to  the  many 
comments  we  received  on  this  issue 
advocating  that  we  retain  brands  as  a 
means  of  official  identification  for 
cattle.  Additionally,  we  are  allowing 
similar  provisions  for  tattoos  and  breed 
registry  certificates. 

•  In  response  to  many  commenters 
from  the  cattle  industry,  we  will  make 
feeder  cattle  (cattle  under  18  months  of 
age)  subject  to  our  official  identification 
rijquirements  in  a  separate  rulemaking 
rather  than  in  this  one. 

•  We  will  continue  to  allow  hariktags 
to  be  used  in  lieu  of  official 
identification  on  direct-to-slaughter 
cattle  rather  than  eventually  requiring 
official  identification,  as  we  had 
originally  proposed  to  do.  We  are 
stipulating,  however,  that  for  backtags  to 
be  used  on  such  animals,  the  animals 
will  have  to  be  slaughtered  within  3 
(lavs  of  their  movement  to  the  slaughter 
plant. 

•  We  are  no  longer  requiring  that 
cattle  and  hison  moved  interstate  to  an 
approved  tagging  site  be  officially 
identified  at  tin;  site  |)rior  to 
commingling  with  cattle  or  hison  from 
other  premises.  Under  this  final  rule, 
commingling  can  occur  prior  to  official 
identification  provided  that  other 
practices  are  used  that  will  ensure  that 
the  identity  of  the  animal’s  consignor  is 
accurately  maintained  until  the  animal 
is  tagged  with  an  official  eartag.  We  are 
making  this  change  in  response  to 
numerous  comments  expressing 
concerns  that  operations  at  approveil 
tagging  sites  could  be  slowed  during 
busy  periods. 

•  VVe  are  clarifying  the  circumstances 
under  which  multiple  official 
identification  methods,  including 
official  eartags,  may  be  used  on  the 
same  animal. 

•  We  are  exempting  poultrv  growers 
that  are  not  participating  in  the  National 
Poultry  Improvement  Plan  (NPIP)  and 
that  receive  chicks  from  a  hatchery  or 
redistrihutor  from  the  official 
identification  requirements,  wdth  the 
stipulation  that  the  producers  maintain 
certain  records,  e.g.,  of  the  supplier  of 
the  birds.  Many  backyard  poultry 
growers  noted  that  group/lot 
identification  of  these  birtis  was  not 
applicable  and  that  individual 
identification  of  these  chicks  w'as 
impractical. 


•  We  are  allowing  the  use  of  other 
interstate  movement  documentation,  in 
lieu  of  an  KiV^I,  as  agreed  to  by  the 
shipping  and  receiving  States  or  Tribes, 
for  cattle  and  bison  of  all  ages.  The 
proposed  rule  only  allowed  such  an 
exemption  for  cattle  and  hison  under  18 
month  of  age. 

•  We  are  providing  additional 
exemptions  from  the  ICVl  requirement 
for  equines  moving  interstate  under 
certain  conditions. 

h.  New  Part  Number 

In  the  Augu.st  2011  proposed  rule,  the 
new  traceability  regulations  were 
contained  in  a  new  9  C.FR  part  90.  In 
this  final  rule,  w'e  are  placing  them  in 
a  new  part  80  instead.  The  discussion 
below  of  the  comments  and  our 
responses  to  them  will  reflect  this 
change  in  numbering.  When  citing 
specific  changes  we  are  making  in  this 
final  rule  to  the  regulatory  text,  we  refer 
to  part  80. 

III.  Costs  and  Benefits 

While  this  rvdemaking  applies  to 
cattle  and  hison,  horses  and  other 
(iquine  species,  poultry,  sheep  and 
goats,  swine,  and  captive  cervids,  the 
focus  of  this  analysis  is  on  expected 
economic  effects  for  the  beef  and  dairy 
cattle  industries.  These  enterprises  are 
likely  to  be  most  affected  operationally 
by  the  rule.  For  the  other  species, 

APHIS  will  largely  maintain  and  build 
on  the  identification  requirements  of 
existing  disease  program  regulations. 

There  are  two  main  cost  components 
for  this  rule:  Using  eartags  to  identify 
cattle  and  having  ICVls  for  cattle  moved 
interstate.  The  comhined  annual  costs  of 
the  rule  for  cattle  operations  of  official 
identification  and  movement 
documentation  will  range  between 
$14. ."i  million  and  $34.3  million, 
assuming  official  identification  will  be 
undertaken  separately  from  other 
routine  management  practices;  or 
between  $10.9  million  and  $23.5 
million,  a.ssuming  that  tagging  will  be 
combined  with  other  routine 
management  practices  that  require 
working  cattle  through  a  chute. 

Direct  benefits  of  improved 
traceability  include  the  public  and 
private  cost  savings  expected  to  be 
gained  under  the  rule.  Ca.se  studies  for 
bovine  tuberculosis,  bovine  brucello.sis, 
and  BSE  illustrate  the  inefficiencies 
currently  often  faced  in  tracing  di.sease 
occurrences  due  to  inadecpiate  animal 
identification  and  the  potential  gains  in 
terms  of  cost  savings  that  may  derive 
from  the  rule. 

The  benefits  of  this  rulemaking  are 
expected  to  exceed  the  costs  overall. 


IV.  Discussion  of  Comments 

We  solicited  comments  concerning 
our  proposal  for  90  days  ending 
November  9,  2011.  We  reopened  and 
extended  the  deadline  for  comments 
until  December  9,  2011,  in  a  document 
published  in  the  Federal  Register  on 
October  7.  2011  (Docket  No.  APHIS- 
2009-0091,  76  FR  62313).  We  received 
1,618  comments  by  that  date.  They  were 
from  cattle  and  other  livestock 
producers  and  producers’  as.sociations, 
livestock  marketers  and  mark(4ing 
associations,  representatives  of  State 
and  Tribal  governments,  and 
individuals.  They  are  discusstKl  ladow 
by  topic. 

Rationale  for  and  Scope  of  the 
Rulemaking 

.Some  commenters  viewed  our 
proposed  animal  traceability  regulations 
as  a  one-size-fits-all  approach  to  animal 
disea.se  management.  It  was  suggested 
that  a  risk-based  approach  focusing  on 
specific  animal  disea.ses  w'ould  he  more 
effective  than  an  overarching  animal 
traceability  program. 

'Traceability  is  a  common 
epidemiological  need,  regardless  of  the 
disea.se.  If  APHIS  relied  only  on  the 
traceability  provided  by  disea.se  control 
and  eradication  programs,  there  would 
he  a  void  when  the  programs  were 
concluded.  That,  in  fact,  is  the  case 
today  with  our  progress  tow’ard 
successful  eradication  of  many  disea.ses. 
For  example,  as  we  noted  in  tin: 
preamble  to  the  August  2011  proposed 
rule,  the  success  of  our  brucello.sis 
eradication  program,  while  certainly  a 
positive  development,  has  resulted  in  a 
steep  decline  in  the  number  of  cattle 
required  to  be  officially  identified.  As  a 
result  of  decreasing  levels  of  official 
identification  in  cattle,  the  time 
required  to  conduct  other  disease 
investigations  has  been  increasing.  An 
improved  traceability  system  would 
help  address  the  risk  of  new,  emerging, 
foreign,  or  reoccurring  disea.ses.  Our 
new  approach  to  animal  di.sease 
traceability  provides  a  flexible  solution 
that  is  endorsed  hy  the  animal  health 
officials  who  conduct  disease  control 
programs. 

Other  commenters  offered  criticisms 
of  our  approach  from  the  opposite 
perspective.  A  commenter  stated  that  to 
ensure  adequate  traceability,  the  rule 
should  apply  to  all  livestock  sold 
commercially,  and  not  just  livestock 
moving  interstate.  The  commentei: 
further  stated  that  covering  all 
commercial  livestock  under  our 
regulations  can  be  justified  under  the 
commerce  clause  of  the  U.S. 
Constitution.  A  commenter  representing 
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a  foreign  government  stated  that  our 
proposed  traceability  system  was  not 
sufficiently  comprehensive  in  that  it 
would  cover  only  animals  moving 
interstate,  would  exempt  animals  being 
slaughtered  for  personal  consumption 
from  the  requirements,  and  would  allow 
different  States  to  have  their  own 
traceability  systems.  Another 
commenter  emphasized  the  latter  point, 
stating  that  an  overarching  national 
system  would  be  more  beneficial  for 
traceability  purposes  than  would 
allowing  States  to  enact  their  own 
requirements. 

We  are  not  making  any  changes  to  the 
final  rule  in  response  to  these 
comments.  Our  statutory  authority  to 
regulate  livestock  movement  derives 
from  the  Animal  Health  Protection  Act 
(7  U.S.C.  8305),  which  authorizes  the 
Secretary  “to  prohibit  or  restrict  the 
movement  in  interstate  commerce  of 
any  animal,  article,  or  means  of 
conveyance,  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction. of 
dissemination  of  any  pest  or  disea.se  of 
livestock.”  Interstate  commerce  is 
defined  in  the  Act  as  “trade,  traffic,  or 
commerce  between  a  place  in  a  State 
and  a  place  in  another  State.”  The 
question  of  when  or  where  that  trade  or 
traffic  begins  is  subject  to  interpretation, 
and  it  is  possible  that  some  intrastate 
livestock  movements  may  be  regulated 
under  the  authority  of  the  Act. 
Regulating  the  intrastate  movement  of 
live.stock,  however,  would  be  contrarv 
to  the  Secretary’s  vision,  laid  out  on 
February  5,  2010,  for  the  animal  disease 
traceability  system.  The  Secretary’s 
approach,  which  called  for  the 
establishment  of  minimum  uniform 
national  traceability  standards,  was 
nevertheless  intended  to  be  sufficiently 
flexible  to  allow  State  and  Tribal  animal 
health  officials  to  implement,  with  the 
cooperation  of  industry',  the  traceability 
systems  that  worked  best  for  them;  it 
was  not  intended  to  be  a  top-down 
system  under  Federal  control. 
Additionally,  it  was  not  the  intent 
behind  the  propo.sed  rule  to  provide  for 
a  full-scale  farm-to-plate  traceability 
system,  which  would  be  beyond  the 
scope  of  our  statutory  authority. 
Regarding  the  comments  on^the  need  for 
greater  standardization,  as  we  have 
noted,  the  proposed  rule  did  provide  for 
a  uniform  set  of  minimum  national 
standards  for  States  and  Tribes  to 
follow.  This  rulemaking  allows  States 
and  tribes  to  adapt  their  individual 
traceability  systems  to  meet  local  needs, 
but  those  systems  will  need  to  comply 
with  these  traceability  regulations  and 
will  need  to  satisfy  the  traceability 


performance  standards  that  will  be  set 
forth  in  future  rulemaking. 

Many  commenters  expressed  concern 
about  the  possible  impact  on  small 
producers  of  the  proposed  regulations, 
suggesting  that  the  traceability 
requirements  could  be  more 
burdensome  to  small  entities  than  to 
large  ones.  It  was  recommended  by 
some  commenters  that  we  exempt  small 
producers.  Specific  recommendations 
included  exempting  producers  with  less 
than  300  or  500  mature  livestock  and 
producers  who  are  sole  proprietors  of 
their  operations. 

We  note  that  the  size  of  the  herd  or 
flock  is  not  the  only  factor  contributing 
to  the  risk  of  the  spread  of  animal 
diseases.  Much  more  important  is  the 
degree  to  which  the  animals  are  moved 
interstate  and  commingled  with  other 
animals.  Herds  with  no  movement 
across  State  lines  are  exempt  from  these 
traceability  requirements,  regardless  of 
the  size  of  the  operation,  though  the 
States  and  Tribes  may  have  their  own 
requirements.  Additionally,  we  do 
exempt  certain  interstate  movements 
where  the  risk  of  disease  spread  is 
minimal  or  where  tracing  such  animals 
is  easily  achieved  without  additional 
requirements,  e.g.,  movement  of 
livestock  to  a  custom  slaughter  facility. 

A  commenter  recommended  that  we 
exempt  registered  heritage  livestock 
from  the  proposed  traceability 
requirements.  The  commenter  stated 
that  there  already  are  adequate 
identification  standards  in  place  for 
such  animals. 

We  agree  in  part  with  this  comment. 
Specifically,  we  do  agree  that  the 
identification  provided  by  purebred 
registries  may  be  adequate  for  disease 
traceability  of  heritage  live.stock. 
Nothing  in  these  regulations  would 
preclude  the  use  of  means  of 
identification  commonly  employed  on 
such  animals.  Our  definition  of  official 
identification  device  or  method  is  broad 
enough  to  allow  for  the  use  of  tattoos 
and  identification  methods  acceptable 
to  a  breed  association  for  registration 
purposes  when  accompanied  by  a  breed 
registration  certificate,  provided  that 
those  methods  are  determined  to  be 
official  by  the  receiving  State  or  Tribal 
animal  health  authorities.  We  do  not 
believe,  however,  that  heritage  livestock 
moving  interstate  should  be 
categorically  exempt  from  all  Federal 
identification  and  movement 
documentation  requirements. 

A  commenter  recommended  that  we 
exempt  horses  from  the  proposed 
traceability  regulations  and  stated  that 
interstate  movements  of  equines  should 
not  have  to  be  reported.  According  to 
the  commenter,  an  adequate  traceability 


and  notification  system,  which  includes 
brand  inspections,  certificates  of 
veterinary  inspection,  and  permits, 
already  exists  for  equines,  rendering 
additional  Federal  requirements 
unnecessary. 

We  do  not  agree  that  horses  or  other 
equines  should  be  categorically  exempt 
from  traceability  requirements; 
however,  we  believe  that  most  horse 
owners  are  already  in  compliance  with 
these  provisions  and  need  take  no 
further  action.  A  considerable  amount  of 
time  in  the  last  few  years  has  been 
related  to  equine  diseases,  e.g., 
contagious  equine  metritis,  equine 
herpes  virus,  equine  infectious  anemia, 
and  equine  piroplasmosis.  Additionally, 
we  do  not  view  our  traceability 
requirements  as  excessively  onerous  for 
equine  owners,  since,  under  these 
regulations,  methods  of  identification 
and  movement  documentation  that  are 
already  employed  in  the  equine 
industry,  e.g.,  written  de.scriptions, 
digital  photographs,  and  electronic 
identification  methods,  and  are 
approved  by  State  and  Tribal  animal 
health  officials  will  be  recognized  as 
official. 

It  was  recommended  by  commenters 
that  APHIS  recognize  existing  export 
verification  programs  as  satisfying  the 
requirements  of  the  proposed  rule  and 
that  livestock  in  such  programs  should 
not  be  subject  to  the  animal  traceabilitv 
requirements. 

While  APHIS  does  support  the  use  of 
official  animal  identification  methods 
for  various  programs,  including  age  and 
source  verification  programs  used  for 
export  purposes,  not  all  systems  that 
verify  age,  source,  or  management 
processes  for  marketing  animal  products 
are  necessarily  designed  to  address  the 
needs  of  animal  disease  traceability. 
Official  identification  methods  used  in 
these  programs  now  can  be  used  on 
animals  moving  interstate  under  these 
regulations  if  those  methods  meet  our 
requirements  for  officially  identifying 
.such  animals.  Options  to  ensure  that 
export  verification  programs  cover 
disease  traceability  requirements  more 
uniformly  in  the  future  will  be 
developed  in  collaboration  between 
APHIS  and  the  USDA’s  Agricultural 
Marketing  Service  (AMS).  States  and 
Tribes  currently  have  the  flexibility 
under  these  traceability  regulations  to 
accept  the  identification  and 
documentation  such  programs  provide 
in  lieu  of  official  identification  and 
ICVIs  for  animals  moving  into  their 
jurisdictions. 

Our  overall  justification  for  the 
proposed  regulations  was  questioned  by 
some  commenters.  It  was  stated  that  we 
did  not  explain  or  document  how  the 


Federal  Register/ Vol.  78,  No.  6 /Wednesday,  January  9,  2013 /Rules  ahd  Regvdations 


2043 


proposed  rule  would  correct  problems 
that  have  occurred  in  previous  traceback 
investigations.  It  was  further  stated  that 
the  lack  of  identification  on  individual 
animals  was  not  the  sole  source  of  our 
problems  in  conducting  tuberculosis 
traceback  investigations  in  the  pa.st. 

The  Regulatory  Impact  Analysis  (RIA) 
accompanying  the  proposed  rule 
provided  several  actual  scenarios  where 
the  lack  of  traceability  resulted  in 
significant  costs  to  producers  and  the 
public  in  general.  We  agree  that  the  lack 
of  identification  on  individual  animals 
is  not  the  only  issue  related  to 
tuberculosis  traceback  investigations, 
but  it  is  an  ongoing  and  significant 
issue.  There  is  general  consensus  among 
animal  health  officials  that  insufficient 
traceability  has  helped  to  prevent  the 
successful  completion  of  the 
tuberculosis  eradication  program,  which 
began  in  1917. 

A  commenter  representing  a  Tribal 
Government,  while  generally  supportive 
of  the  proposed  rule,  cautioned  that  the 
proposed  regulations  shoidd  not  contain 
language  diminishing  or  implying  a 
waiver  of  Tribal  sovereignty.  Tribal 
lands  have  defined  borders  that  cannot 
be  bisected  by  State  borders. 

We  agree  with  this  comment,  but  on 
further  review,  we  were  unable  to 
identify  any  language  in  the  proposed 
rule  implying  a  waiver  of  Tribal 
sovereignty,  nor  did  the  commenter  cite 
any  specific  problem  areas.  Therefore, 
we  are  not  making  any  changes  to  the 
final  rule  in  response  to  this  comment. 

Dafinilions 

In  the  August  2011  proposed  rule, 
definitions  were  contained  in  §  90.1;  in 
this  final  rule,  they  are  contained  in 
§80.1. 

The  August  2011  propo.sed  rule 
included  a  new  definition  of  animal 
identification  number  (AIN)  that  was 
similar  to  the  one  being  used  elsew’here 
in  the  regulations  at  the  time,  albeit 
with  one  important  difference.  The 
proposed  definition  stated  that  the  AIN 
consists  of  1.1  digits,  with  the  first  3 
being  the  country  code  (840  for  the 
United  States),  except  that  the  alpha 
characters  U.SA  or  the  numeric  code 
assigned  to  the  manufacturer  of  the 
identification  device  by  the 
International  Committee  on  Animal 
Recording  may  be  usc;d  as  alternatives  to 
the  840  prefix  until  1  year  after  the 
effective  date  of  the  final  rule  for  this 
proposal.  Existing  definitions  of  animal 
identification  number  (AIN)  in  the 
rccgulations  contained  the  same 
formatting  recjuirements  but  did  not 
specify  a  sunset  date  for  the  use  of  AINs 
beginning  with  the  characters  USA  or 
the  manufacturer’s  code.  We  proposed 


to  phase  out  those  two  AIN  formats  in 
order  to  achieve  greater  standardization 
of  this  numbering  sy.stem,  wdiile 
providing  producers  with  adecpiate 
notice  of  the  change  to  enable  them  to 
work  through  existing  inventories  of 
eartags. 

Some  comrnenters  suggested  that 
phasing  out  AINs  with  manufacturers’ 
codes  would  economically  harm  many 
producers  and  that  we  should  instead 
continue  to  recognize  such  AINs  as 
official  under  certain  circumstances. 
Specifically,  it  was  suggested  that 
manufacturer-coded  AIN  tags  should  be 
recognized  as  official  if  the  cattle 
bearing  them  have  been  enrolled  in  a 
process  verified  program  (PVP)  or  a 
Quality  System  As.sessment  (QSA) 
program  recognized  by  the  AMS;  if 
producers  provide  li.stings  of  the  AINs 
to  their  State  or  Tribal  animal  health 
official;  or  if  a  system  were  developed 
whereby  private  organizations  or 
marketing  entities,  in  cooperation  with 
State  and  Tribal  animal  health  officials, 
could  coordinate  the  application, 
recording,  and/or  management  of  the 
manufacturer-coded  AIN  tags. 

APHIS  does  support  the  u.se  of  official 
identification  devices  for  management 
and  marketing  purposes  and  is  sensitive 
to  the  concerns  about  additional  cost  if 
such  systems  are  not  compatible  with 
our  traceability  regulations.  While  the 
comrnenters  did  not  specifically  state 
what  additional  cost  would  result  from 
the  transition  to  840  AINs,  as  provided 
for  in  the  proposed  rule,  we  have 
evaluated  factors  that  could  potentially 
increase  costs.  Low  frequency  radio 
frequency  identification  (RUD)  AIN  tags 
are  based  on  ISO  11784  and  11785;  thus, 
the  manufacturing  of  tags  in  regards  to 
technology  would  be  unchanged. 
Likewise,  electronic  reading 
infrastructure  currently  in  place  would 
not  need  to  be  replaced.  We 
acknowledge  that  retagging  animals  that 
already  have  been  tagged  with  AIN  tags 
using  manufacturers’  codes  would 
increase  costs  to  producers.  The  phasing 
out  of  such  tags  over  time  was  intended 
to  allow  producers  to  avoid  the  need  to 
retag  animals.  AIN  tags  with 
manufacturers’  codes  that  are  applied  to 
animals  before  the  840  requirement 
becomes  effective  will  be  recognized  as 
official  for  the  remainder  of  the  animal’s 
life,  ('.attle  enrolled  in  PVP  and  QSA 
programs  are  primarily  feeder  cattle, 
and  these  animals  will  be  exempt  from 
official  identification  requirements 
under  this  rulemaking;  therefore,  the 
need  for  jiroducers  of  such  cattle  to 
transition  to  840  AINs  and  possibly 
incur  additional  costs  is  further 
minimized.  Future  official  identification 
options  for  feeder  cattle,  including 


options  used  in  PVP  and  QSA  programs, 
can  be  evaluated  prior  to  initiating 
rulemaking  to  subject  feeder  cattle  to  the 
official  identification  requirements. 

We  do  recognize  that  some  producers 
may  have  larger  inventories  of 
manufacturer-t;oded  tags  that  may  not 
be  used  by  the  date  previously  proposed 
for  the  phase-out  to  be  completed.  To 
address  the  possible  economic  burden 
on  these  producers  resulting  from  the 
transition,  we  are  amending  the 
definition  of  animal  identification 
number  (AIN)  in  this  final  rule  to  extend 
by  12  additional  months  the  phase-out 
period  for  manufacturer-coded  AINs. 

The  amended  definition  states  that  the 
provision  under  which  the  840  AIN  will 
be  the  only  one  recognized  as  official 
wdll  become  effective  on  March  11, 

2015.  Tamper-evident  AIN  tags  with  a 
manufacturer  code  or  USA  prefix  that 
are  applied  to  animals  before  that  date 
will  be  recognized  as  official 
identification  for  the  life  of  the  animals. 

‘  In  that  the  date  of  tagging  cannot  always 
be  known  or  documented,  we  will 
continue  to  be  flexible  through  the 
transition  period,  realizing  that  breeding 
animals  with  manufacturer-coded  tags 
may  be  in  the  population  for  several 
years. 

APHIS  does  not  oppose  the  other 
options  suggested  by  the  commenters  of 
having  producers  provide  listings  of  the 
manufacturer-coded  AINs  to  their  State 
or  Tribal  animal  health  official  or 
having  private  organizations  or 
marketing  entities,  in  cooperation  with 
.State  and  Tribal  animal  health  officials, 
coordinate  the  application,  recording, 
and/or  management  of  the 
manufacturer-coded  AIN  tags.  The.se 
alternatives  are  best  implemented  at  the 
local  level  between  the  State  and  Tribal 
animal  health  officials  and  the 
producers  in  their  area.  If  the  shipping 
.State  continues  to  allow  tin;  use  of 
manufacturer-coded  AIN  tags  after 
APHLS  no  longer  recognizes  them  as 
official,  the  receiving  .State  can  refuse 
shipments  of  animals  identified  with 
such  tags. 

We  are  akso  making  a  change  to  the 
AIN  definition  in  this  final  rule  based 
on  another  comment  we  received.  A 
comment  from  an  association 
representing  Puerto  Rican  cattle 
producers  noted  that  Puerto  Rico  has  a 
unique  country  code  under  ISO  (PR, 

PRI,  or  639).  The  commenter  requested 
that  we  amend  the  definition  of  AIN  in 
the  final  rule  to  allow  producers  in 
Puerto  Rico  to  u.se  the  630  code  on  RFID 
tags.  We  support  this  recommendation 
and  are  amending  the  definition  of  the 
AIN  in  this  final  rule  to  allow  Puerto 
Rico  and  other  U.S.  territories  to  use 
their  country  codes  instead  of  the  840 
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code  issued  to  the  United  States. 
However,  the  territories  may  continue  to 
use  840  AJN  tags  if  they  prefer.  We  are 
also  updating  the  Animal  Disease 
Traceability  General  Standards 
document  to  reference  these  country 
codes. 

Finally,  we  are  making  a  minor 
change  to  the  wording  of  the 
requirement,  contained  in  the  proposed 
definition  of  the  AIN,  that  840  AIN  tags 
be  used  only  on  animals  born  in  the 
United  States.  The  amended  provision 
states  that  840  AIN  tags  may  not  be 
applied  to  animals  known  to  have  been 
born  in  another  country.  This  change 
reflects  our  view  that  we  cannot 
reasonably  expect  that  the  person 
responsible  for  tagging  an  animal,  or 
having  it  tagged,  will,  in  every  instance, 
possess  documentation  that  verifies  a 
U.S.  birth  location  for  the  animal.  In 
many  ca.ses,  our  import  requirements  for 
live  animals  in  9  CFR  part  93  lessen  the 
need  for  such  documentation.  For 
example,  the  overwhelming  majority  of 
cattle  imported  into  the  United  States 
come  from  Clanada  or  Mexico  and  are 
required  to  have  a  brand  denoting  their 
country  of  origin.  This  requirement 
ensures  that  almost  all  cattle  of  non-U. S. 
origin,  i.e.,  cattle  ineligible  for 
identification  with  840  AIN  tags,  are 
clearly  identified  as  such. 

Some  commenters  suggested  that  we 
should  expand  the  proposed  definition 
of  approved  tagging  site  to  include  any 
location  in  the  receiving  State  where 
tagging  can  be  completed  prior  to 
commingling,  as  verified  by  the  State 
animal  health  official. 

The  definition  contained  in  the 
August  2011  proposed  rule  provides  for 
locations  to  become  tagging  sites  when 
authorized  by  APHIS,  State,  or  Tribal 
animal  health  officials.  It  is  important 
that  such  locations  are  approved  by 
animal  health  officials  to  ensure  that  the 
exemption  from  official  identification 
requirements  at  time  of  movement 
interstate  to  an  approved  tagging  site  is 
properly  administered.  While  livestock 
markets  are  frequently  referenced  as 
being  potential  approved  tagging  sites, 
other  locations,  such  as  feedlots,  could 
become  approved  tagging  sites  under 
our  definition.  Therefore,  it  is  not 
necessary  to  make  any  changes  to  the 
definition  of  approved  tagging  site  in 
this  final  rule  for  the  commenters’ 
suggestion  to  be  adopted. 

In  the  August  2011  proposed  rule,  we 
defined  commuter  herd  as  a  herd  of 
cattle  or  bison  moved  interstate  during 
the  cour.se  of  normal  livestock 
management  operations  and  without 
change  of  ownership  directly  between 
two  premises,  as  provided  in  a 
commuter  herd  agreement.  Under  the 


proposed  rule,  cattle  or  bison  moving 
interstate  as  part  of  a  commuter  herd 
were  to  be  exempted  from  both  official 
identification  and  ICVI  requirements. 

One  commenter  recommended  that 
we  amend  the  definition  so  that 
shipments  of  feeder  cattle  that  are 
infrequently  consigned  or  leased  as 
rodeo  stock  could  be  moved  interstate  as 
commuter  herds.  The  commenter  stated 
that  the  commuter  herd  exemptions 
could  be  justified  for  such  feeder  cattle 
because  they  are  not  associated  with  the 
same  level  of  disease  risk  as  are  cattle 
regularly  used  for  rodeos  or  exhibitions. 

We  do  not  agree  with  this  comment.  < 
Cattle  that  move  interstate,  commingle 
with  animals  from  other  locations,  and 
then  return  to  the  original  location  pose 
a  risk  for  disease  transmission.  We 
recently  experienced  an  outbreak  of  a 
disease  of  horses  that  was  disseminated 
from  a  regional  rodeo  to  several  States. 
Cattle  diseases  can  also  be  spread  in  a 
similar  manner. 

Some  commenters  viewed  our 
proposed  definition  of  dairy  cattle  (all 
cattle,  regardless  of  age  or  sex  or  current 
use,  that  are  of  a  hreed{s)  typically  used 
to  produce  milk  or  other  dairy  products 
for  human  consumption)  as  vague  and 
overly  broad,  stating  that  they  thought  it 
would  create  significant  problems  for 
small-scale  and  diversified  dairy 
operations.  In  particular,  commenters 
stated  that  the  definition  lacked  clarity 
regarding  dual-purpose  breeds, 
potentially  creating  confusion  about 
which  cattle  are  subject  to  the  more 
stringent  dairy  cattle  requirements. 

After  considering  these  comments,  we 
determined  that  greater  precision  in  the 
definition  of  dairy'  cattle  would  be 
desirable.  In  this  final  rule,  therefore, 
we  are  adding  to  the  definition  of  dairy 
cattle  a  list  of  some  common  dairy 
breeds  to  .serve  as  examples. 

Specifically,  we  define  dairy  cattle  as  all 
cattle,  regardless  of  age  or  sex  or  current 
u.se,  that  are  of  a  breed(s)  used  to 
produce  milk  or  other  dairy  products  for 
human  consumption,  including,  but  not 
limited  to,  Ayrshire,  Brown  Swiss, 
Holstein,  Jersey,  Guern.sey,  Milking 
Shorthorn,  and  Red  and  Whites.  The  list 
of  representative  dairy  breeds  we  are 
incorporating  into  this  definition  comes 
from  the  Purebred  Dairy  Cattle 
A.ssociation.  As  noted  in  the  definition, 
however,  the  category  of  dairy  cattle  is 
not  limited  to  the  listed  breeds.  While 
we  believe  that  this  new  definition  of 
dairy  cattle  is  clearer  than  the  original 
one  we  proposed.  State,  Tribal,  or 
Federal  animal  health  officials  may  still 
be  called  upon  at  times  to  exercise  their 
judgments  as  to  whether  the  cattle  in  a 
shipment  are  indeed  dairy  cattle,  taking 


into  account  such  factors  as  the 
intended  use  of  the  animals. 

It  was  also  suggested  that  we  should 
amend  the  definition  of  dairy  cattle  to 
exclude  dairy  steers  and  spayed  heifers, 
as  such  animals  will  not  be  in  the  U.S. 
herd  for  an  extended  period  and 
therefore  do  not  pose  a  major  disease 
risk. 

We  di.sagree  with  this  comment.  Dairy 
steers  and  spayed  heifers  are  part  of  an 
industry  that  has  been  identified  as 
posing  a  high  risk  for  disease 
transmission.  Many  dairy  heifers  and 
bull  calves  are  moved  from  the  dairy  to 
calf-raising  facilities,  while  some  calves, 
mostly  bull  calves,  are  marketed 
privately  or  through  livestock  markets. 
This  degree  of  movement  and 
commingling  at  young  ages  and  as 
yearlings  makes  them  “animals  of 
interest”  regardless  of  whether  they 
become  herd  replacements  or  feeder 
cattle.  Furthermore,  dairy  steers 
typically  are  in  feeding  channels  longer 
than  beef  cattle  due  to  the  length  of  time 
required  for  the  former  to  reach 
finishing  weight.  Dairy  steers  and 
heifers  may  also  undergo  more  changes 
of  ownership  and  movements  where 
commingling  occurs  than  beef  calves 
that  typically  stay  with  their  dams  until 
they  are  weaned. 

Some  commenters  took  issue  with  our 
proposed  definition  of  directly  as 
“without  unloading  en  route  if  moved 
in  a  means  of  conveyance  and  without 
being  commingled  with  other  animals, 
or  without  stopping,  except  for  stops  of 
less  than  24  hours  that  are  needed  for 
food,  water,  or  rest  en  route  if  the 
animals  are  moved  in  any  other 
manner.”  A  commenter  representing  the 
pork  industry  stated  that  while  these 
restrictions  were  acceptable  for  swine 
moving  for  other  purposes,  swine 
considered  to  be  in  slaughter  market 
channels  should  be  exempted.  Another 
commenter,  noting  that  the  proposed 
definition  did  not  allow  the  animals  to 
he  unloaded  from  a  conveyance  even  if 
they  aren't  commingled,  recommended 
modifying  the  definition  to  address  “the 
real  risk  factor”  of  commingling. 

After  reviewing  these  comments,  we 
have  decided  to  revise  the  definition  of 
directly  in  this  final  rule  to  clarify  that 
it  will  allow  for  necessary  stops  while 
addressing  the  risk  factor  of 
commingling.  We  are  defining  directly 
as  “moved  in  a  means  of  conveyance, 
without  stopping  to  unload  while  en 
route,  except  for  stops  of  less  than  24 
hours  to  feed,  water,  or  rest  the  animals 
being  moved,  and  with  no  commingling 
of  animals  at  such  .stops.” 

A  commenter  representing  an  egg 
producers’  association  stated  that  we 
should  clarify  the  definition  of  group/lot 
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idontification  number  (GIN)  to  allow  for 
its  use  on  poultry  managed  together  as 
a  group  throughout  the  production 
sy.stem  even  if  initial  placement  of  birds 
may  occur  over  a  more  extended  period 
than  a  single  day.  The  proposed 
definition  .stated  that  a  GIN  may  be 
applied  to  a  group  of  animals  managed 
t»)gether  as  one  group  throughout  the 
preliarvo.st  production  chain.  The 
commenter  stated  that  the  propo.sed 
definition  c;ould  be  interpreted  to  mean 
that  a  group  of  birds  must  be  assembled 
in  one  day  in  order  to  be  eligible  for 
official  identification  by  means  of  a  GIN. 
The  commenter  viewed  such  a 
rtapiirement  as  being  problematic  for  the 
commercial  egg  industry  because  it  is  a 
common  practice  at  {ximmerc.ial  egg 
farms  to  place  hens  in  a  laying  house 
over  a  period  of  days. 

The  GIN  formatting  requirements 
contained  in  the  Animal  Disease 
Traceability  General  Standards 
document  do  lend  .some  support  to  the 
commenter’s  concerns  over  the 
proposed  definition.  Those  formatting 
standards  specify  that  the  GIN  must 
include  a  six-digit  representation  of  the 
date  on  which  the  groiqj  or  lot  was 
a.ssembled  (MM/DD/YY). 

We  agree  with  the  commenter  on  the 
need  to  recognize  current  practices  in 
the  commercial  egg  indu.stry.  While  w'e 
do  not  judge  it  to  b(f  necessary  to  amend 
the  definition  of  group/lot  identification 
number  (GIN)  in  the  regulations,  we  are 
amending  the  GIN  formatting  standards 
in  the  Animal  Disease  Traceability 
General  Standard.s  document  to  sp(;cify 
that  the  six-digit  date  component  of  the 
GIN  may  represent  either  the  date  on 
which  the  group  or  lot  of  animals  was 
assembled  or  the  date  when  the 
assembly  of  the  group  was  initiated. 

Another  commenter  sugge.sted  that  we 
modify  the  definition  of  group/lot 
identification  number  (GIN)  as  it  applies 
to  cattle  to  recognize  that  a  GIN  may  bo 
effectively  used  for  some  classes  of 
livestock  that  may  move  from  one 
location  to  another  but  are  not  managed 
as  a  group  throughout  the  production 
.  system. 

We  do  not  agree  with  this  comment. 
The  GIN  is  intended  to  provide  a 
method  of  livestock  identification  that  is 
cost  effective  without  sacrificing 
traceability.  Due  to  the  current  gaps  in 
animal  disease  traceability  in  the  cattle 
sector,  allowing  the  formation  of 
marketing  “groups”  using  a  GIN, 
meaning  that  a  GIN  could,  for  example, 
be  used  when  a  group  of  animals  is 
move(l.from  or  assembled  at  one 
premises  but  then  split  and/or 
commingled  in  sub.sequent  movements, 
would  be  unwise  from  an 
epidemiological  perspective. 


In  the  August  2011  proposed  nde,  we 
defined  interstate  certificate  of 
veterinary  inspection  (ICVI)  as  an 
official  document  issued  by  a  Federal, 
.State,  Tribal,  or  accredited  veterinarian 
at  the  location  from  which  animals  are 
shipped  interstate.  The  proposed 
definition  also  listed  information 
requirements  for  the  IGVl.  A  commenter 
representing  a  pork  industry  association 
expressed  concern  that  the  proposed 
definition  could  be  misconstrued  tt) 
require  the  IGVl  to  be  physically  issued 
by  the  veterinarian  at  the  shipping 
location.  The  comnumter  stated  that  it  is 
common  in  the  indu.stry  for  livestock  to 
be  inspeetjid  at  veterinary  offices  and  an 
KWl  issued  while  the  animals  are  in 
transport  from  origin  to  destination,  a 
practice  that  provides  a  savings  to  the 
j)roducer  by  supporting  timely 
movement  and  clear  identification  of 
animals  involved  in  inter.state 
transportation. 

The  proposed  definition  of  the  IGVl 
did  not  prohibit  the  issuance  of  an  IGVl 
at  a  veterinary  clinic.  The  interstate 
movement  could  very  well  begin  at  a 
veterinary  clinic,  with  prior  movements 
to  the  clinic  considered  to  be 
“intrastate”  and  not  covered  by  these 
regulations.  In  order  to  clarify  that  IGVls 
may  be  issued  at  veterinary  clinics, 
however,  as  well  as  the  prerni.ses  at 
which  they  originated  and  other 
locations,  we  are  amending  the 
definition  of  interstate  certificate  of 
veterinary'  inspection  (ICVI)  in  this  final 
rule.  The  amended  definition  states  that 
the  IGVl  is  an  official  document  i.ssued 
by  a  Federal.  .State,  Tribal,  or  accreilited 
veterinarian  certifying  the  inspection  of 
animals  in  preparation  for  interstate 
movement. 

A  commenter  stated  that  our 
definition  of  livestocI<.  as  “all  farm- 
raised  animals”  is  vague  and  open  tej 
problems  of  interpretation.  It  was  stated 
that,  rather  than  tying  our  definition  to 
a  farm,  we  should  define  livestock  by 
species. 

As  we  noted  in  the  preamble  to  tin? 
August  2011  proposed  rule,  our 
definition  of  livestock  was  incorporated 
directly  from  the  Animal  Health 
Protection  Act.  As  we  also  noted  then, 
the  definition  is  a  broad  one  covering 
species  that  are  not  included  in  this 
rulemaking  but  that  could  be 
commingled  at  verniers,  such  as 
approved  livestock  facilities,  with  those 
species  that  are.  Along  with  the 
definition  of  livestock,  we  included  in 
the  proposed  rule  a  separate  definition 
of  covered  livestock  that  listed  the 
species  subject  to  the  requirements  of 
the  propo.sed  new  CFR  traceability  part. 
We  included  the  latter  definition  in  the 
proposed  rule  to  remove  any  possible 


ambiguity  regarding  which  species  were 
covered  under  the  rulemaking. 

Therefore,  we  are  not  making  any 
changes  to  the  final  rule  in  respon.se  to 
this  comment. 

In  the  August  2011  proposed  rule,  we 
defined  official  eartag  as  an 
identification  tag  approved  by  APHIS 
that  bears  an  official  identification 
number  for  individual  animals.  The 
propo.sed  (hifinition  further  stated  that 
i)eginning  1  year  after  the  effective  date 
of  the  final  rule,  all  official  eartags 
applied  to  animals  would  have  to  bear 
the  U..S.  shield.  Previously,  the 
definition  of  official  eartag  used 
el.sewhere  in  the  regulations,  e.g.,  in 
§  71.1,  required  that  the  U.S.  shield  bo 
used  only  on  official  eartags  bearing  an 
840  AIN.  We  proposetl  to  broaden  the 
I  J..S.  shield  re(juirement  to  all  official 
eartags  in  order  to  achieve;  gn;ater 
standardization  of  this  type  of  official 
identification  device. 

.Some  commenters  objected  to  the 
projjosed  U.S.  shield  requirement  for  all 
official  eartags.  It  was  stated  that  the 
proposed  requirement  effectively 
mandated  that  private  property  be 
identified  with  a  U.S.  shield.  Some 
commenters  recommended  that  we 
allow  official  eartags  to  bear  a  State  .seal 
rather  than  the  U.S.  shield  or  that  we 
allow  States  and  Tribes  to  issue  their 
own  official  identification  tags  without 
the  U.S.  shield,  as  long  as  combining  the 
tag  number  and  State  identifier  resulted 
in  a  unique  number.  It  was  claimed  that 
a  .State  code  on  an  eartag  actually 
provides  the  most  important 
information  enabling  traceback. 

After  considering  these  comments,  we 
have  decided  to  amend  the  definition  of 
official  eartag  in  this  final  rule  in  a  w’^ay 
that  will  allow  the  imprinting  of  a  State 
postal  abbreviation  or  I'ribal  alpha  code 
w’ithin  the  shield  in  lieu  of  “U.S.” 

Instead  of  a  U..S.  shield,  official  eartags 
w'ill  have  to  bear  an  official  eartag 
shield.  This  final  rule  includes  a  nev\' 
definition  of  official  eartag  shield  in 
§8().l,  as  well  as  in  «^§71.1.  77.2,  and 
78.1.  We  define  official  eartag  shield  as 
the  shield-shaped  graphic:  of  the  U..S. 
Route  Shield,  with  “U.S”  or  the  .State 
po.stal  abbreviation  or  a  Tribal  alpha 
code  imprinted  within  the  shield.  The 
alpha  codes  for  Tribes,  published  in  the 
Animal  Disease  Traceability  General 
.Standards  document,  may  be  used  by 
Tribes  that  admini.ster  their  own 
traceability  system.s.  The  States  or 
Tribes  will  have  the  di.scrc;tion  to 
request  that  their  po.stal  abbreviations  or 
alpha  codes  be  imprinted  on  tags  they 
obtain  from  approved  manufacturers. 
Additionally,  to  ea.se  the  transition  for 
producers,  the  revised  definition  will 
state  that  bciginning  on  March  11,  2013, 
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all  official  eartags  manufactured  will 
have  to  bear  the  official  eartag  shield, 
but  all  official  eartags  applied  to 
animals  will  not  have  to  bear  that 
official  eartag  shield  until  March  11, 

2015. 

We  believe  that  these  changes  are 
responsive  to  the  issues  raised  by  the 
commenters,  while  .still  achieving 
greater  standardization  of  official  eartags 
without  lessening  traceability  or 
increasing  costs. 

A  commenter  representing  a  cattle 
producers’  a.s.sociation  favored  altering 
the  proposed  definition  of  official 
identification  device  or  method,  which 
stated  that  such  devices  or  methods 
were  means  of  applying  an  official 
identification  number  to  an  animal  or 
group  of  animals  or  otherwi.se  officially 
identifying  an  animal  or  group  of 
animals.  The  commenter  wanted  the 
definition  to  be  broadened  so  that  it 
would  not  preclude!  the  use  of  other, 
non-nunierical  means  of  identification, 
such  as  brands. 

The  proposed  definition  alloweid  for 
the  use  of  brands  or  tattoos  or  other 
methods  in  lieu  of  official  identification 
devices  wh(!n  agreed  to  by  the  .States  or 
Tribtis  involved  in  the  movement. 
Nevertheless,  as  discus.sed  in  greater 
detail  beh)W,  we  are  making  changes  in 
this  final  rule  to  recognize  brands, 
tattoos,  and  other  methods  as  means  of 
official  identification  for  cattle  and 
bison. 

The  .same  commenter  also  suggested 
that  we  add  a  definition  to  the  final  rule 
of  official  identification  as  “any  means 
of  identification  agreed  upon  by  animat 
health  officials  in  the  shipping  and 
niy.eivjing  States  or  'I’ribes.”  Other 
commenters  took  a  similar  view,  though 
they  did  not  recommend  adding  that 
specific  definition. 

It  is  our  view  that  recognizing  any 
identification  method  agreed  to  by  the 
shipping  and  receiving  States  or  Tribes 
as  official  would  expand  the  rajige  of 
identification  methods  that  would  be  so 
recognized  to  an  unacceptable  degree!, 
thereby  hindering  traceability.  However, 
in  keejiing  with  our  goal  of  having  a 
flexible  traceability  .sy.stem,  we  will 
allow  for  the  u.se  of  other  ojitions 
deemed  adequate  at  the  local  level  by 
n!taining  in  this  final  rule  the  provision 
that  the  shipping  and  receiving  States  or 
Tribes  may  agree  to  accept  any  other 
fonn  of  identification  in  lieu  of  official 
identification. 

We  are  making  a  change  to  the 
definition  of  recognized  slaughtering 
establishment  in  9  Cf’R  parts  77.  78,  and 
80  of  this  final  rule.  In  the  proposed 
rule,  recognized  slaughtering 
establishment  was  defined  as  any 
slaughtering  facility  operating  under  the 


Federal  Meat  Inspection  Act  12>U.S.C. 
fiOl  et  seq.),  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.),  or 
State  meat  or  poultry  inspection  acts. 
Under  the  existing  regulations  in  9  CP’R 
71.21,  slaughtering  establishments  may 
receive  animals  moved  in  interstate 
commerce  only  if  they  have  been 
approved  for  that  purpose  by  the 
Administrator.  The  amended  definition 
of  recognized  slaughtering 
establishment  in  this  final  rule  states 
that,  in  addition  to  meeting  the 
requirements  listed  above,  the 
establishment  must  be  approved  in 
accordance  with  §71.21. 

Finally,  while  we  are  issuing  a  revised 
version  of  the  Animal  Disease 
Traceability  Standards  document 
concurrently  with  this  final  rule,  we  are 
niinoving  the  definition  of  that 
document  from  the  definitions  section 
because  it  is  not  used  elsewhere  in  the 
regulatory  text. 

liecordk  eep  i  ng  Requi rem  en  ts 

Recordkeeping  requirements,  which 
were  contained  in  §90. .3  of  the  August 
2011  proposed  rule,  are  contained  in 
§80.3  of  this  final  rule. 

Many  t:ommenters  expressed  the  view 
that  the  reejuirements  in  the  proposed 
rule  for  maintaining  official 
identification  device  distribution 
recortls  and  interstate  movement 
records  woulil  be  burdensome  for 
veterinarians,  sale  barns,  livestot.k 
markets  and/or  small  producers.  Under 
the  propiosed  rule,  any  State.  Tribe, 
accredited  veterinarian,  or  other  person 
or  entity  who  distributes  official 
identification  devices  was  required  to 
maintain  for  5  years  a  record  of  the 
names  and  addresses  of  anyone  to 
whom  the  devices  w'ore  distributed. 
Approved  live.stock  facilities  were 
required  to  keep)  for  at  least  5  years  any 
ICVIs  or  alternate  documentation  that  is 
required  under  the  regulations  for  the 
interstate  movement  of  any  cov(!red 
livestock  entering  the  facility.  It  was 
stated  that  the  propKxsed  requirements 
w'er(!  excessive  for  traceability  needs  in 
the  pouJtry  industry,  since  mo.st  broilers 
are  slaughtered  by  about  8  w’eeks  of  age. 
A  commenter  representing  a  pioultry 
association  recommended  that  the 
requirement  be  for  2  years  for  poidtrv. 
rhe  5-year  requirement  w'as  also 
deemed  by  some  commenters  to  be 
excessive  for  feeder  cattle,  given  their 
relatively  short  life  sp)ans.  It  w'as  also 
suggested  that  the  requirement  should 
be  2  years  for  swine. 

We  agree  with  the  commenters  who 
stated  that  the  requirements  for 
maintaining  movement  records  should 
reflect  animal  life  cycles  and  industry 
practices.  The  lifesp:)ans  of  poultry  and 


svvine  are  relatively  short  compared  , 
with  those  of  other  species  of  covered 
livestock.  We  are  therefore  reducing  the 
requirement  for  maintaining  movement 
records  to  2  years  for  poultry  and  swine. 

In  this  final  rule,  however,  we  are 
retaining  the  5-year  requirement  for  the 
maintenance  of  official  identification 
device  distribution  records.  This 
requirement  is  warranted,  as  many  of 
the  spiecies  typically  identified  with 
eartags  are  those  with  the  longer 
lifespans,  with  the  exception  of  swine. 
Also,  many  official  eartag  distribution 
records  do  not  include  a  species 
indicator;  thus,  having  tag  distribution 
records  maintained  specifically  by 
species  w'ould  often  not  be  practical. 
Increasingly,  these  records  will  be 
maintained  in  electronic  information 
systems,  ratber  than  on  paper,  making 
the  recordkeepiing  requirement  less 
burden.some. 

It  was  also  stated  that  the  records  that 
w'ould  be  required  under  the  proposed 
rule  are  maintained  by  States  already, 
making  our  piropiosed  requirements 
dup)licative  and  burdening  States 
unnece.ssarily. 

Many  States  and  Trib(!S  do  already 
have  recordkeeping  requirements  at  the 
lof;al  level.  For  States  and  Tribes  w'ith 
requirements  that  meet  or  exceed  those 
included  in  this  rule,  ther*!  w'ould  be  no 
additional  burden.  For  States  and  Tribes 
that  do  not  meet  the  minimum 
requirements,  additional  administrative 
processes  may  be  needed  or  new  rides 
may  need  to  be  piromulgated  at  the  State 
or  Tribal  level.  .States  and  fribes  receive 
Fi!deral  assistance  through  cooperative 
agreements  for  data  pirocessing  and 
recordkeepjing  for  animal  di.sease 
traceahility,  lessening  their  financial 
burdens.  We  have  the  endorsement  of 
the  United  .States  Animal  Health 
Association,  which  has  repiresentation 
from  all  State  animal  health  officials,  for 
our  recordkeepiing  reijuirements  and  for 
this  ndemaking  overall. 

Contrarv  to  the  sentiments  voiced  by 
many  of  the  commenters,  a  few 
questioned  whether  a  5-year 
recordkeepiing  requirement  was 
adequate,  given  the  long  incubation 
pjeriod  of  such  animal  disea.ses  as 
bovine  spongiform  encephalopathy 
(BSE).  One  commenter  stated  that 
movement  records  should  be  kepit  for 
the  entire  life  span  of  an  individual 
animal. 

We  w'ill  not  be  making  any  changes  to 
this  final  rule  as  a  result  of  the.se 
comments.  As  States  and  Tribes  convert 
from  paper-based  to  electronic 
recordkeeping  systems,  the  length  of 
time  that  records  need  to  be  stored 
becomes  less  of  an  issue.  We  believe,  in 
fact,  that  those  electronic  records  will  be 
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maintained  well  beyond  the  minimum 
requirements.  At  the  present  time,  we 
believe  that  the  requirements  we 
include  in  this  rulemaking  achieve  a 
good  balance  between  what  is  needed 
and  what  is  cost  effective  to  achieve. 

Official  Identification  Requirements 

Official  identification  requirements 
for  covered  livestock,  which  were 
contained  in  §90.4  of  the  August  2011 
proposed  rule,  are  contained  in  §  86.4  of 
this  final  rule. 

Cattle  and  Bison 

The  August  201 1  proposed  rule 
included  a  schedule  for  the  phasing  in 
gf  official  identification  requirements 
for  cattle  and  bison.  We  proposed  that, 
beginning  on  the  effective  date  of  this 
final  rule,  the  requirements  would  cover 
all  sexually  intact  cattle  and  bison  aged 
18  months  and  over;  dairy  cattle  of  any 
age;  and  cattle  and  bison  of  any  age  used 
for  rodeos,  recreational  events,  shows, 
or  exhibitions.  We  deemed  it  essential 
to  apply  the  official  identification 
requirements  immediately  to  those 
categories  because  they  tend  to  live 
longer  than  feeder  cattle,  move  around 
more,  and  have  more  opportunities  for 
commingling,  thus  presenting  a  great 
risk  of  spreading  disease  via  interstate 
movement.  We  further  proposed  to 
initiate  a  second  implementation  phase, 
in  which  we  would  extend  the 
requirements  to  cover  all  other  cla.sses 
of  cattle  and  bison,  including  feeders, 
after  conducting  an  assessment  and 
determining  that  the  requirements  were 
being  implemented  effectively 
througbout  the  production  chain  for  the 
cattle  and  bison  covered  under  the 
initial  pha.se. 

Many  conimenters  objected  to  our 
plans  to  im:lude  feeder  cattle  (cattle 
under  18  months  of  age)  in  the  second 
phase  of  our  implementation  of  the.se 
traceability  regulations.  It  was  stated 
that  it  was  unnecessary  to  include 
feeder  cattle  because  most  of  them  are 
destined  for  slaughter  before  the  age  of 
2  years  and  hence  do  not  pose  much 
risk  of  spreading  disea.se.  Other 
commenters  stated  that  the  sheer 
number  of  animals  that  will  be  required 
to  be  identified  and  tracked  under  these 
regulations  will  make  including  feeder 
cattle  very  costly  for  producers, 
veterinarians,  sale  barns,  and  State 
agencies  and  that  the  volume  of 
information  that  will  need  to  be 
generated  may  swamp  the  whole 
system,  for  no  significant  benefit.  The 
eartagging  requirement  for  feeder  t;attle 
was  viewed  by  some  commenters  as 
particularly  burdensome  for  producers 
and  others,  and  it  was  .stated  that 


identifying  feeder  cattle  will  not  help  in 
disease  control. 

We  view  the  inclusion  of  feeder  cattle 
in  the  traceability  regulations  as  an 
essential  component  of  an  effective 
traceability  system  in  the  long  term. 
Typical  cattle  management  systems  do 
not  isolate  feeder  cattle  from  exposure 
to  diseases.  The  epidemiological  factors 
that  support  a  complete,  overarching 
traceability  system  in  the  United  States 
require  that  all  ages  and  classes  of  cattle 
be  included  in  the  animal  disease 
traceability  framework. 

Many  otner  commenters,  including 
several  representing  cattle  producers’ 
organizations,  recognized  the  necessity 
of  adding  feeder  cattle  to  the  traceability 
system  but  stated  that  such  cattle  should 
be  added  in  a  separate  rulemaking  for 
maximum  transparency.  Some  of  these 
commenters  stated  that  they  could  not 
support  the  proposed  rule  as  written  if 
feeder  cattle  were  not  added  in  a 
separate  rulemaking  rather  than  under 
the  notice-based  process  that  we 
proposed. 

After  reviewing  these  comments,  we 
have  concluded  that  the  inclusion  of 
feeder  cattle  within  the  traceability 
framework  can  best  be  achieved  through 
a  separate  future  rulemaking,  as  the 
commenters  recommended. 

As  noted  above,  we  indicated  in  the 
August  2011  proposed  rule  that  we 
would  apply  the  official  identification 
requirements  to  feeder  cattle  only  after 
coirducting  an  assessment  and 
determining  that  the  requirements  were 
being  implemented  effectively 
throughout  the  production  chain  for 
those  classes  of  cattle  and  bison  covered 
under  the  initial  implementation  phase. 
Many  industry  commenters  offered 
suggestions  for  an  alternative 
assessment  model  to  the  one  we 
described  in  the  propo.sed  rule.  While 
feeder  i;attle  w'ill  be  subject  to  the 
offTcial  identification  requirements  in  a 
future  rulemaking  rather  than  the 
current  one,  APHl.S  still  recognizes  the 
merits  of  conducting  such  an 
assessment  as  that  future  rulemaking  is 
being  considered.  APHIS  plans  to 
consult  closely  with  representatives 
from  States,  Tribes,  and  industry, 
including  indivitjuals  from  stocker/ 
feeder  sectors  most  affected  by  applying 
the  official  identification  requirements 
to  feeder  cattle  and  mo.st  knowledgeable 
about  the  practical  issues  and  concerns 
that  can  arise  as  a  result. 

(3ne  commenter  expressed  the 
concern  that  by  requiring  individual 
identification  for  sexually  intact  cattle 
over  18  months  in  the  current 
rulemaking,  we  will  inadvertently  be 
including  feeder  heifers  that  were  never 
intended  to  go  into  a  breeding  herd  hut 


that  are  being  shipped  to  feedlots  out  of 
State. 

When  this  final  rule  becomes 
effective,  sexually  intact  beef  heifers 
less  than  18  months  of  age  will  be 
exempt  from  the  official  identification 
requirements,  thus  avoiding  potential 
conflicts  in  determining  if  the  animal  is 
in  feeder  channels  or  being  used  for 
breeding  purposes. 

Some  commenters,  including  the  one 
who  wrote  to  express  concerns  about 
including  feeder  heifers  in  this 
rulemaking,  advocated  increasing  the 
age  for  the  category  of  feeder  cattle.  It 
was  stated  that  the  identification 
requirements  should  apply  to  sexually 
intact  cattle  24  months  and  older  rather 
than  18  months  and  older.  Another 
commenter  from  the  same  State 
indicated  that  24  months  would  better 
represent  the  age  of  feeder  cattle  in  that 
State,  as  under  common  operating 
conditions,  calves  after  weaning  may 
remain  on  pasture  or  grass  until  2  years 
of  age  before  being  sold  as  feeder  cattle. 

We  recognize  the  management  and 
marketing  challenges  the  18-month  age 
limit  may  cause,  but  emphasize  the 
importance  of  retaining  it  based  on  the 
need  to  identify  cattle  and  bison  for 
di%ease  control  purposes.  The  18-month 
age  threshold  has  been  used 
successfully  in  the  brucellosis 
eradication  program  to  define  test- 
eligible  cattle.  Age,  when  not 
documented,  can  more  accurately  be 
determined  for  cattle  at  18  months  of 
age,  as  thev  would  have  lost  their  first 
pair  of  temporary  incisors,  than  it  can  at 
24  months.  The  need  to  officially 
identify  this  cla.ss  and  age  category  is 
further  demon.strated  when  we  note  that 
since  199.6,  the  number  of  heifers 
vaccinated  for  brucellosis  has  declined 
bv  approximately  50  percent,  and  the 
trend  continues.  Today,  fewer  than  20 
percent  of  heifers  are  vaccinated  for 
brucellosis.  This  low  level  of  official 
identification  is  concerning,  in 
particular  for  a  class  of  animals  of 
which  many  will  he  part  of  the  breeding 
herd.  For  those  heifers  that  w'ere 
vaccinated  for  brucellosis,  the  official 
eartag  applicul  to  meet  the  identification 
recjuirements  for  vaccinates  would  inecit 
the  need  for  official  identification 
required  by  this  rule.  We  have  noted 
.several  limes  that  the  States  and  Tribes 
have  the  option  to  recognize  alternative 
forms  of  identification  when  both  the 
shijiping  and  rec:eiving  animal  health 
officials  agree.  This  flexibility  allows 
unique  and/or  regional  issuers  to  be 
considered  at  the  local  level.  In  the 
scenario  provided  by  the  commenters. 
we  belicn'e  that  the  alternatives  to  the 
official  identification  requirement  for 
interstate  movement  of  feeder  heifers 
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over  18  months  of  age  to  feedlots  can 
best  be  administered  by  the  shipping 
and  receiving  State  and  Tribe. 

Exempting  all  heifers  over  18  months  of 
age  would  hinder  traceability 
nationwide;  thus,  in  these  regulations, 
we  are  maintaining  the  18-month  age 
cut-off  for  the  official  identification 
requirement.  Under  these  regulations, 
however,  calves  that  remain  after 
weaning  on  pasture  or  grass  until  2 
years  of  age  before  being  sold  as  feeder 
cattle  will  not  have  to  be  officially 
identified  before  24  months  because 
they  are  not  moving  interstate  until 
then. 

Use  of  Brands  as  Official  Identification 
for  Cattle 

One  aspect  of  the  August  2011 
proposed  ride  that  generated  many 
comments  was  our  decision  to  recognize 
only  official  eartags  as  a  means  of 
officially  identifying  individual  cattle. 
Many  commenters  expressed  the  view 
that  brands  should  continue  to  be 
recognized  as  an  official  method  of 
identification  for  cjittle  and  bison  when 
the  shipping  and  receiving  States  and 
Tribes  agreed.  Many  of  these 
commenters  also  maintained  that  we 
should  continue  to  recpgnize  tattoos  as 
official.  Commenters  pointed  out  that 
brands  have  worked  effectively  in  brand 
States  for  many  years  and  that  they 
provide  a  permanent  method  of 
identification,  whereas  eartags  can  be 
removed  or  lost.  It  was  further  stated  by 
one  commenter  that  electronic  brand 
inspection  certificates  are  a  great  aid  to 
traceability,  as  they  can  provide 
traceback  to  the  premises  of  origin  for 
individual  animals  in  le.ss  than  30 
minutes.  It  was  also  claimed  that  the 
delisting  of  brands  as  a  means  of  official 
identification  would  strip  from  States 
and  Tribes  the  option  of  continuing  to 
rely  upon  the  brand  accompanied  by  a 
brand  certificate.  A  commenter  further 
claimed  that  removing  brands  from  the 
regulations  as  a  means  of  official 
identification  for  cattle  would 
discriminate  against  producers  in  States 
that  require  brand  inspection  as  a 
condition  of  leaving  a  brand  inspection 
area  because  such  producers  woidd 
have  to  pay  for  both  the  brand 
inspection  and  for  other  identification 
as  well,  as  required  by  the  proposed 
rule. 

APHIS  recognizes  that  brands  and 
brand-certificate  information  can 
provide  timely  information  that  may 
enhance  disease  trai:eback 
investigations.  The  original  intent  of  the 
proposed  official  identification 
riiquirements  was  to  define  as  official 
identification  devices  and  methods 
those  that  could  easily  bo  administered 


by  all  States  and  Tribes,  since  all  States 
and  Tribes  would  be  required  to  accept 
all  official  identification  devices  and 
methods  listed  in  the  regulations  for 
each  species.  As  we  noted  in  the 
preamble  to  the  propo.sed  rule,  we  did 
not  view  brands  as  suitable  for  listing  as 
a  means  of  official  identification  for 
cattle  because  36  States  currently  do  not 
have  brand  inspection  authorities.  The 
option  for  .States  and  Tribes  to  accept 
other  identification  methods,  such  as 
brands,  in  lieu  of  official  identification 
was  provided  for  in  the  proposed  ride. 

Some  commenters  provided 
recommendations  for  alternative  text 
that  would  maintain  the  initial  intent  of 
the  proposed  requirements,  while 
achieving  the  recognition  of  brands  as 
an  official  identification  method  under 
specific  conditions.  Several  commenters 
suggested  that  brands  be  accepted  as 
official  identification  via  bilateral  or 
multilateral  agreements  or 
momorandum(s)  of  understanding 
between  or  among  agreeing  shipping 
and  receiving  States  or  Trilies. 

APHIS  appreciates  and  supports  the 
suggested  text  revisions,  and  in  this 
final  rule,  we  are  modifying  §  86.4(a)(1) 
to  add  to  the  list  of  official  identification 
devices  and  methods  for  cattle  brands 
registered  with  a  recognized  brand 
inspection  authority  and  accompanied 
by  an  official  brand  inspection 
certificate  if  the  shipping  and  receiving 
State  or  Tribal  animal  health  authorities 
agree  to  recognize  them  as  such.  We  are  - 
also  amending  the  paragraph  to 
recognize  as  official  identification 
tattoos  and  other  identification  methods 
acceptable  to  a  breed  association  for 
registration  purposes,  provided  that  the 
animals  are  accompanied  by  a  breed 
registration  certificate  and  that  the 
shipping  and  receiving  .States  or  Tribes 
agree  to  recognize  them  as  such. , 

Some  commenters  cited  as  a  concern 
the  possible  effects  of  the  proposed 
official  identification  requirements  for 
cattle  on  our  import  requirements.  A 
commenter  stated  that  in  the  in  an 
earlier  rulemaking  (70  FR  459-5.63, 
Docket  No.  03-080-3)  in  which  we 
e.stablished  requirements  for  the 
importation  of  animals  and  animal 
products  from  minimal-ri.sk  regions  for 
BSE,  we  cited  brands  as  a  permanent 
form  of  identification  and 
acknowledged  that  eartags  may  be  lost. 
Under  that  rulemaking,  imported 
bovines  had  to  be  identified  with  both 
brands  and  eartags.  Another  commenter 
stated  that  since  cattle  imported  from 
(Canada  and  Mexico  are  currently 
required  to  have  a  hot-iron  brand,  if  we 
were  to  stop  recognizing  hot-iron  brands 
as  official  identification  for  domestic 
cattle,  those  nations  could  claim  that  the 


United  .States  is  imposing  a  higher 
standard  on  their  producers  than  on 
domestic  producers.  The  commenter 
stated  that  we  may  not  be  able  to  keep 
the  branding  requirement  in  effect  for 
imported  cattle. 

This  rulemaking  does  not  affect  our 
import/export  requirements.  While 
brands  may  be  used  as  official 
identification  for  cattle  moving 
interstate  in  accordance  with  the 
provisions  of  this  final  rule,  the 
branding  of  imported  cattle  from  Canada 
and  Mexico  is  not  intended  to  provide 
official  individual  identification,  but  is 
rather  a  permanent  mark  used  to 
designate  the  country  that  exported  the 
animal. 

One  commenter  stated  that  brands,  » 
accompanied  by  a  certificate  from  a 
recognized  brand  inspection  authority, 
should  be  allowed  as  a  group/lot 
identifier.  It  was  claimed  that  brands  are 
more  effective  than  any  other  means  of 
group/lot  identification  provided  for  in 
the  proposed  rule  and  are  the  only 
means  that  would  enable  a  traceback  of 
a  group/lot  that  inadvertently  becomes 
separated  from  a  herd  and  for  which  the 
paperwork  is  lost  or  destroyed. 

The  CIN  provides  a  uniform  standard 
for  identifying  groups  of  animals  that 
are  managed  together  throughout  the 
preharvest  production  chain.  In  such  a 
situation,  the  group  is  identified  in  its 
entirety  as  it  moves  from  location  to 
location  with  the  GIN.  The  Animal 
Disease  Traceability  General  Standards 
document  provides  the  format 
specifications  for  the  GIN.  This  standard 
number  format  is  needed  to  establish 
and  maintain  compatibility  of 
information  systems. 

Animats  that  are  not  maintained  with 
the  group  will  need  to  be  identified  with 
an  official  eartag  or  as  otherwise  agreed 
to  by  the  animal  health  officials  of  the 
shipping  and  receiving  .State  or  Tribe. 
The  revi.sed  definition  of  official 
identification  device  or  method 
recognizes  brand  certificates  as  official 
when  agreed  to  by  the  shipping  and 
receiving  .State  and  Tribe.  While  we  will 
be  maintaining  the  numbering  format 
specification  for  the  GIN,  States  and 
Tribes  have  the  option  to  accept  other 
methods  of  identification,  including 
tho.se  of  groups  of  animals. 

Finally,  in  contra.st  to  the  general 
trend  of  the  comments  on  branding,  one 
commenter  supported  the  deli.sting  of 
brands  as  a  means  of  individual 
identification  because  of  the  cost  to 
producers  of  brand  inspections  and 
health  papers  in  brand-inspection 
.States. 

We  are  not  making  any  changes  to  this 
final  rule  in  response  to  this  comment. 
Health  papers  and  brand  inspection  are 
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two  different  activities.  States  that  have 
elected  to  administer  brand  inspections 
have  done  .so  for  purposes  of 
determining  ownership  and  preventing 
theft.  Health  papers,  such  as  ICVls, 
provide  documentation  that  an 
accredited  veterinarian  has  examined 
the  health  of  the  animals. 

Identification  of  Direct-to-Slaughter 
Cattle 

Many  commenters  favored  exempting 
all  direct-to-slaughter  cattle  from  any 
identification  requirements.  It  was 
stated  that  the  risks  to  animals  and  the 
personnel  that  would  be  tasked  with 
tagging  them,  along  with  the  costs  of 
tagging  and  reading  tags,  outweigh  the 
benefits  of  tagging.  * 

We  agree  that  cattle  moving  directly 
to  slaughter  pose  less  of  a  disease  risk 
than  do  other  cattle,  and  we  did  allow 
in  the  August  2011  proposed  rule  for  the 
use  of  backtags  in  lieu  of  official 
identific.ation  for  cattle  moving  directly 
to  slaughter.  We  view  exempting  such 
animals  from  any  identification 
requirements  as  a  hindrance  to 
traceability,  however. 

In  the  August  2011  propo.s(!d  rule,  we 
indicated  that  our  recognition  of 
backtags  in  lieu  of  official  identification 
for  direct-to-slaughter  cattle  was  to  be 
phased  out.  Many  commenters  opposed 
the  pha.se-out  of  backtags  for  identifying 
slaughter  catth;.  It  was  stated  that  while 
bar:ktags  have  a  poor  r«;putation  when 
placed  improperly  and  when  not 
collected  bv  USUA’s  P’ood  Safety  and 
Inspection  Service  (FSIS)  or  plant 
personnel  at  slaughter,  w'hen  they  are 
properly  placed,  carefully  collected,  and 
njcorded,  backtags  are  an  economit:ally 
efficient,  easily  readable,  and  recordable 
form  of  identification  for  slaughter 
cattle. 

After  reviewing  thf:se  comments,  we 
have  decided  to  amend  §  86.4(b)(1)  in 
this  final  rule  to  allow'  permanently  the 
use  of  backtags  in  lieu  of  official 
identification,  albeit  with  some  new' 
stipulations.  One  conimenter  who 
supported  the  proposed  phase-out  of  the 
use  of  backtags  in  lieu  of  official 
identification  for  direct-to-slaughter 
animals  thought  the  pha.se-out 
appropriate  because  some  slaughter 
establishments  put  some  cattle  on  feed 
after  they  arrive  at  the  plant  for 
conditioning  purposes.  After  this 
extended  period  of  time,  the  backtags 
are  unlikely  to  be  on  the  animals  w'hen 
the  animals  are  harvested.  Thertdore,  w'e 
are  stipulating  that  the  exemption  from 
the  requirement  for  official 
identification  only  applies  when  the 
animals  going  directly  to  slaughter  are 
harvested  w'ithin  3  days  of  their 
movement  to  the  slaughter  plant.  This 


exemption  is  intended  to  apply  only  to 
cattle  that  are  moving  directly  to  a 
slaughter  plant  to  be  slaughtered  shortly 
after  arrival.  We  agree  with  the 
commenter’s  concern  about  the 
practicality  of  using  backtags  for 
slaughter  animals  when  the  animals  are 
not  going  to  be  slaughtered  shortly  after 
their  arrival.  We  believe  that  the  3-day 
timeframe  adequately  address  that 
concern,  (iattle  moved  to  slaughter  will 
typically  be  slaughtered  within  3  days 
of  that  movement.  If  they  are  not 
slaughtered  w'ithin  3  days,  the 
movement  is  not  considered  to  be 
directly  to  slaughter,  and  permanent 
official  identification  is  required  to 
ensure  that  proper  identification  is 
maintained  until  slaughter.  If  the 
determination  to  hold  animals  for  more 
than  3  days  is  made  after  the  animals 
arrive  at  the  slaughter  establishment,  the 
animals  must  be  officially  identified 
w'ith  an  official  identification  device. 
Such  identification  w'ill  be  considered  a 
retagging  event  in  accordance  w'ith 
§86.4(d)(4)(ii). 

Another  conimenter  stated  that 
backtags  used  on  slaughter  cattle  can 
sometimes  be  lost  during  high-pressure 
washing  prior  to  slaughter.  To  address 
this  issue,  we  have  amended  §  86.4(d)(2) 
in  this  final  rule  to  account  for  the  cro.ss 
referencing  of  all  animals,  as  w'ell  as 
their  i;arcasses,  with  backtags  or  other 
identification  received  by  the  slaughter 
plant.  Requiring  the  cross-refereiiciiig  of 
the  devices  with  the  live  animals,  and 
not  ju.st  their  carcasses,  will  help  to 
ensure  that  traceback  capability  is  not 
lost  between  arrival  at  the  plant  and 
slaughter. 

Approved  fagging  Sites 

In  the  August  2011  propostid  rule,  w'e 
provided  an  exemption  to  the 
requirement  that  cattle  and  bison  must 
be  officially  identified  prior  to  interstate 
movement  if  the  cattle  or  bison  w'ere 
moved  directly  to  an  approved  tagging 
site  and  officially  identified  prior  to 
commingling  with  cattle  and  bison  from 
other  premises.  Some  commenters 
favored  allow'ing  approved  tagging  sites 
to  tag  cattle  moved  interstate  w'ith  a 
back  tag  prior  to  commingling,  which 
then  could  be  correlated  with  the 
official  eartag  once  the  cattle  ffire  sold 
and  sorted  and  before  further 
movement.  It  was  suggested  that  such 
an  approach  would  enable  markets  that 
become  approved  tagging  sites  to  better 
manage  the  flow'  of  cattle  in  and  out  of 
the  sites  on  a  sale  day,  since  having  to 
tag  cattle  and  bison  with  an  eartag  prior 
to  commingling  could  prevent  such 
facilities  from  operating  at  the  speed  of 
commerce. 


We  recognize  that  applying  the 
official  eartag  on  cattle  or  bison  received 
at  approved  tagging  sites  before  they  are 
commingled  can  be  problematic;  in  some 
situations.  Therefore,  this  final  rule 
allows  the  u.se  of  backtags  prior  to 
commingling,  as  well  as  other  prac;tices 
that  will  enable  approved  tagging  sitc^s 
to  efficiently  manage  livestcjck  while 
ensuring  that  the  identity  of  each  animal 
is  accurately  maintained  until  tagging  so 
that  official  eartags  may  be  correlated  to 
the  person  n;spnnsible  for  shipping  the 
animals  to  the  tagging  site. 

Commutc:r  Herds 

Another  exemption  from  the  official 
identific.aticm  rcjquirements  was 
provided  for  cattle  and  biscjn  moving 
interstate  as  part  of  a  commuter  herd 
W'ith  a  copy  of  the  commuter  herd 
agreement.  It  was  recf.)mmended  that  we 
also  allow  the  use  of  other 
documentation  or  forms  as  agreed  to  by 
the  States  or  Tribes  involved  in  these 
movements  that  may  not  specifically  be 
labeled  or  (;alled  commuter  herd 
agreements.  We  agree  with  this 
c;omment,  as  it  is  in  keeping  with  our 
approach  to  developing  a  trac.eability 
system  that  w'ill  allow  States  and  Tribes 
to  use  the  methods  that  w'ork  best  for 
them,  and  we  are  amending  §  86.4(b)(1) 
accordingly. 

Use  of  Multiple  Eartags 

In  the  Augu.st  2011  proposed  rule,  w'e 
prohibited  the  use  ot  multiple  official 
identification  devices  on  a  single  animal 
with  the  follow'ing  exceptions; 

.  •  A  State  or  Tribal  animal  health 
official  or  an  area  veterinarian  in  charge 
could  approve  the  application  of  a 
.second  official  identifi(;ation  device  in 
spe(;ific  cases  when  the  need  to 
maintain  the  identity  of  an  animal  is 
intensifi*(d,  such  as  for  export 
shipments,  quarantined  herds,  field 
trials,  experiments,  or  disease  surveys, 
but  not  merely  for  convenience  in 
identifying  animals. 

•  An  eartag  with  an  AIN  beginning 
with  the  840  prefix  (either  RFID  or 
visual-only  tag)  may  be  applied  to  an 
animal  that  is  already  officially 
identified  w'ith  an  eartag  w'ith  a  NIJES 
number,  as  AIN  devices  are  (;ommonly 
used  for  herd  management  purposes.  . 

•  A  brucellosis  vaccination  eartag 
W'ith  a  NUES  number  could  be  applied 
for  management  purposes  in  a{;cordance 
with  the  existing  brucellosis  regulations 
to  an  animal  that  is  already  officially 
identified  under  the  traceability 
regulations. 

Many  commenters  opposed  the 
proposed  restrictions,  with  some 
questioning  our  rationale  that  the  use  of 
multiple  official  identification  devices 
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on  the  .same  animal  can  cause  confusion 
and  impede  efforts  to  track  the 
movements  of  that  animal.  Some  of 
these  commenters  stated  that,  contrary 
to  our  view,  using  multiple  official 
identification  devices  on  the  same 
animal  can  create  redundancies  and 
thereby  aid  traceability.  Other 
commenters  requested  clarification  of 
the  requirements,  suggesting  that  if 
brands  or  tattoos  were  to  be  allowed  as 
official  identification  for  cattle  in  the 
final  rule,  then  the  prohibition  on 
multiple  official  identification  devices 
would  seem  to  preclude  tbe  use  of 
earlags  on  branded  or  tattooed  cattle. 

As  .stated  in  the  preamble  of  the 
August  2011  proposed  rule,  the  use  of 
multiple  official  eartags  with  multiple 
official  identification  numbers  for  a 
single  animal  can  cause  confusion  and 
impede  efforts  to  track  the  movements 
of  that  animal.  This  problem  has 
primarily  occurred  when  the  same 
animal  had  multiple  National  Uniform 
Eartagging  System  (NUES)  eartags, 
sometimes  as  many  as  three  or  more.  We 
acknowledge  that  having  more  than  one 
NUES  tag  may  provide  additional  points 
of  reference  for  the  animal’s  location. 

P'or  example,  if  the  animal  with 
multiple  NUES  tags  is  the  index  animal 
that  has  tested  positive  for  the  disea.se 
under  investigation,  the  multiple  NUES 
tag  numbers  for  that  animal  are  all 
recorded  when  the  traceback 
investigation  is  initiated.  While 
apf)lying  an  additional  NUES  eartag 
effectively  identifies  the  cattle  in  the 
shipment,  however,  the  animals  become 
difficult  to  trace  when  the  official 
number  on  the  new  official  eartag  is  not 
recorded  or  aligned  with  the  initial  or 
existing  NUES  tag  number.  An 
investigating  animal  health  officer  often 
sees  tag  numbers  on  epidemiological 
reports  of  suspect  animals  that  need  to 
be  located  for  te.sting.  Without  being 
able  to  cross-reference  the  multiple 
official  identification  numbers,  the 
animal  health  official  can  only  assume 
that  each  official  identification  number 
that  becomes  part  of  the  investigation 
represents  a  different  animal  that  must 
each  be  traced.  This  increases  the 
complexity  of  the  traceback  and 
lengthens  the  investigation. 

After  reviewing  the  comments  on  this 
issue,  we  considered  requiring 
recording  the  initial  number(s)  when 
applying  an  additional  official  eartag  to 
align  the  official  identification  numbers 
of  the  new  tag  and  the  tag{s)  already 
attached  to  the  animal  and  reflect  that 
both  the  existing  eartagfs)  and  the  new 
eartag  are  on  the  same  animal.  However 
we  determined  it  was  more  practical  to 
adhere  to  the  general  approach  we  took 
in  the  proposed  rule,  which  was  to 


prohibit  the  application  of  additional 
official  identification  devices  to  a  single 
animal  unless  warranted  by  a  specific 
situation.  We  are,  however,  clarifying 
that  the  restriction  applies  to  official 
eartags  only.  As  noted  above,  under  the 
provisions  of  this  final  rule,  brands, 
tattoos,  and  breed  registry  certificates 
may  be  recognized  as  official  by 
shipping  and  receiving  States  and 
Tribes.  Because  only  the  u.se  of  multiple 
official  eartags  will  be  restricted,  it  will 
be  permissible  to  tag  animals  already 
identified  with  brands  or  tattoos. 

Adjusting  for  instancies  where 
.stakeholders  have  indicated  that 
additional  official  eartags  would 
provide  herd  management  advantages, 
we  are  also  clarifying  the  language  of 
the  above-li.sted  exceptions,  including 
information  recording  requirements, 
and  adding  an  exception  that  will  allow 
the  use  of  multiple  official  eartags  with 
the  .same  official  identification  number 
on  a  single  animal.  Producers  often  use 
AIN  tags  to  manage  herds  becau.se  the 
tags  are  large  enough  to  contain  both 
management  numbers  and  the  AIN.  Tag 
manufacturers,  at  the  request  of 
producers,  have  provided  sets  of  two  or 
three  tags  with  the  same  AIN.  This 
allows  the  AIN  eartag  to  be  applied  in 
each  ear;  in  some  situations,  a  .smaller 
button  or  RFID  tag  with  the  same 
number  is  applied  to  one  of  the  ears. 

AIN  tags  with  the  same  number  thus 
may  be  applied  to  the  same  animal. 
While  metal  NUES  tags  have  not  been 
provided  in  sets,  this  option  will  apply 
to  any  official  eartag  produced  with  the 
same  number  and  attached  to  the  same 
animal. 

Removal  or  Loss  of  Official 
Identification  Dcnices 

Some  cattle  producers  stated  that 
traceability  considerations  are  often 
ignored  by  slaughterhouses,  and  the 
trac:eability  of  an  animal  is  lost  and 
open  to  fraud  once  an  animal  is 
dismembered  and  its  tags  separated 
from  the  meat.  It  w’as  suggested  that 
.such  noncompliance  cmuld  continue  to 
hinder  trac'eability  even  after 
traceability  program  is  implementcKl. 
Many  of  these  commenters  stated  that 
before  the  proposed  rule  is  finalized, 
APHIS  must  have  a  defined  plan  and 
agreement  ♦n  place  with  FSIS  and/or  the 
harve.sting  establishments  relative  to  the 
collection  and  recording  of  retired  tags 
at  slaughter.  Such  recording  and 
retirement  is  necessary  for  a  bookend 
system  to  function. 

We  recognize  that  compliance  with  all 
the  regulations  is  important  to  support 
traceability  and  plan  to  work  with  P’SIS 
and  slaughter  plants  to  ensure  the 
collection  of  identification  devices.  A 


memorandum  of  understanding  (MOD) 
will  be  established  between  APHIS  and 
FSIS  regarding  the  responsibilities  of 
the  tw'o  agencies  for  the  collection  of 
identification  at  the  slaughter  plants. 

We  are  also  amending  §  86.4(d)(2)  to 
state  explicitly  that  collecting 
identification  devices  at  slaughter  and 
providing  them  to  APHIS  and  FSIS  is 
the  responsibility  of  the  slaughter  plant. 
Additionally,  this  rulemaking  req^uires 
that  a  cross  reference  of  the  carcass  and 
the  animal’s  identification  be 
maintained  through  carcass  inspection. 
Maintaining  the  identity  past  that 
inspection  is  outside  the  scope  of  these 
regulations,  however.  When  the  carca.ss 
passes  inspection,  the  collected 
identification  devices  are  to  be  provided 
to  APHIS,  w’hich  will  be  respon.sible  for 
the  admini.stration  of  tag  and  animal 
termination  recording. 

Replacement  of  Official  Eartags 

Some  commenters  stated  that  our 
propo.sed  process  for  replacing  lo.st  tags 
w'ould  necessitate  additional 
recordkeeping  and  place  an  unrealistic 
burden  on  small  producers.  It  was 
recommended  that  producers  be 
exempted  from  the  .S-year  recordkeeping 
requirement  associated  with  applying  a 
new  device  after  one  has  been  lo.st. 

The  vast  majority  of  the  records  that 
support  the  traceability  regulations  will 
be  maintained  by  individuals  other  than 
producers.  Since  producers  mav  retag 
animals  that  lose  their  official  eartags, 
they  may  be  the  only  ones  that  have 
such  information.  Therefore,  the.se 
records  must  be  maintained  by  the 
producer.  While  tag  loss  is  expected,  the 
percentage  of  animals  that  lo.se  their 
eartags  is  a  small  percentage  of  all 
animals  tagged.  Therefore,  the  volume 
of  records  any  producer  will  need  to 
maintain  for  this  requirement  is 
expected  to  be  quite  low. 

Some  commenters  requested  that  we 
amend  the  final  rule  to  allow  producers 
to  obtain  a  replacement  AIN  tag  with  the 
same  840  AIN  when  a  tag  has  been  lo.st 
or  is  no  longer  a  viable  tag.  It  w'as  stated 
that  because  these  tags  are  already  u.sed 
for  management  purposes  in  many 
dairies  and  some  beef  operations, 
allowing  producers  to  replace  AIN/840 
tags  with  duplicates  would  avoid 
unnecessary  confusion  that  could  be 
caused  by  assigning  an  animal  more 
than  one  number  and  thus  help  to 
maintain  the  viability  and  integrity  of 
the  national  traceability  system. 

We  agree  with  this  comment.  In  fact, 
while  the  proposed  rule  did  not  include 
regulatory  text  allowing  for  the  issuance 
of  such  duplicate  tags,  it  did  not 
expressly  prohibit  such  issuance  either. 
The  existing  Animal  Identification 
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Management  System  (AIMS)  has  had  a 
tag  reporting  option  established  for  AIN 
device  manufacturers  for  reporting  the 
distribution  of  duplicate  AIN  eartags. 
Additionally,  ISO  11784.  which  AIN 
radio  frequency  tags  adhere  to,  provides 
for  the  encoding  of  a  portion  of  the  code 
for  the  administration  of  duplicate 
replacement  tags.  Nonetheless,  we  are 
amending  §  86.4(d)(4)  in  this  final  rule 
to  allow'  for  both  the  retagging  of 
animals  w’ith  tags  imprinted  witli 
different  official  identification  numbers 
from  the  ones  being  replaced  and 
retagging  of  animals  with  replacement 
or  duplicate  tags  that  have  the  same 
official  identification  number  as  was 
imprinted  on  the  animal’s  initial  official 
eartag.  While  the  commenters 
referenced  the  issuance  of  duplicate 
replacement  eartags  for  840  AIN  tags 
only,  the  amended  text  allow's  for  the 
use,  as  well,  of  other  animal  numbering 
systems  that  can  readily  be  produced 
with  the  animal's  original  number.  The 
protocol  for  the  admini.stration  of 
duplicate  replacement  eartags  is 
provided  for  in  the  Animal  Disease 
Traceability  General  Standards 
document,  a  revised  version  of  w'hich  is 
being  released  in  conjunction  with  this 
final  rule. 

Other  Issues  Pertaining  to  the  Use  of 
Offic-.ial  Eartags  on  Cattle 

Some  commenters  recommended  that 
the  final  rule  should  allow  the  u.se  of 
ow’ner-shipper  tags,  for  feeder  cattle 
only,  at  receiving  locations  for  cattle 
owners  or  shippers  w'ho  lack,  tagging 
facilities  and  who  sell  directly  to  buyer 
in  another  State.  A  few  of  these 
commenters,  while  supporting  the 
recommendation,  .stated  that  this  tagging 
option  should  be  allow'ed  only  at  an 
approved  tagging  site. 

While  markets  are  likely  to  be  the 
most  common  locations  that  become 
approved  tagging  sites,  animal  health 
officials  may  approve  feedlots  to  tag 
animals  on  behalf  of  the  producer  that 
shipped  or  sold  the  animals.  This 
exemption  from  the  requirement  for 
official  identification  prior  to  interstate 
movement,  however,  is  limited  to 
locations  that  are  approved  tagging  sites. 
Producers  that  elect  to  use  a  tagging  site 
may  choose  to  obtain  the  official  eartags 
and  provide  them  to  the  personnel  of 
the  tagging  site  to  have  those  official 
tags  applied  to  their  animals.  We 
consider  the  option  of  officially 
identifying  animals  at  any  destination  to 
be  too  broad,  potentially  leading  to 
deficiencies  in  the  maintenance  of 
identification  records.  The  approval 
process  for  tagging  sites  allows  for 
oversight  of  these  locations  to  ensure 
that  necessary  records  are  properly 


maintained  and  provides  adequate 
flexibility  to  allow  States  and  Tribes  to 
determine  the  extent  to  which  tagging 
sites  are  utilized. 

.Some  commenters  suggested  that  w'e 
should  require  a  State  code  to  he 
imprinted  on  official  eartags.  It  was 
claimed  that  a  State  code  provides  the 
most  important  information  needed  to 
enable  traceback. 

While  the  numbering  system  for  the 
NUES  utilizes  State  and  Tribal  codes, 
the  840  AIN  does  not.  States  that  obtain 
AIN  devices  may  elect  to  have  the  State 
abbreviation  imprinted  on  the  AIN 
eartags,  and  several  States  are  doing  so 
when  they  obtain  the  tags.  Unlike  NUES 
lags,  the  AIN  tags  are  available  in  many 
tag  types,  currently  exceeding  40.  The 
inventorying  of  multiple  tag  types  by 
States  and  Tribes  creates  significant 
logistical  challenges,  and  to  minimize 
the  options  would  les.sen  the  flexibility 
currently  provided.  While  States  and/or 
producers  that  obtain  the  tags  may  have 
their  State  or  Tribal  codes  imprinted  on 
them,  we  determined  that  requiring  it  to 
be  imprinted  on  the  tag  or  to  be  part  of 
the  AIN  w'ould  cause  tag  distribution 
inefficiencies  that  outweighed  the 
potential  advantages.  For  example, 
because  the  distribution  of  AIN  tags  is 
not  limited  to  direct  shipment  from  the 
manufacturer  to  the  producer’s  farm  at 
the  time  of  manufacture,  the  State  where 
the  farm  receiving  the  tags  is  located 
may  be  unknown.  Additionally, 
maintaining  distribution  records  of  both 
NUES  tags  and  AIN  tags  in  electronic 
.systems  is  imperative  for  timely 
retrieval  of  tag  distribution  data  for 
traceback  investigations,  as  the  .State 
designations  alone  are  typically  not 
specific  enough  for  this  purpose. 

Our  reliance  on  eartags  for  official 
identification  in  the  propo.sed 
traceability  regulations  was  questioned 
by  .some  commenters  on  the  grounds 
that  tagging  is  not  necessarily 
synonymous  with  effective  traceability. 

We  agree  that  official  identification  in 
itself  is  not  sufficient  for  an  effective 
traceability  system.  When  combined, 
however,  with  the  information  obtained 
from  the  records  of  tag  distribution  and 
the  availability  of  management  records 
and  movement  documents  with 
nationally  unique  numbers,  earfags  have 
been  and  will  continue  to  be  invaluable 
to  traceback  inv'estigations. 

In  our  earlier  discussion  of  the 
definition  of  official  eartag,  we  noted 
that  .some  commenters  opposed  the  U..S. 
shield  requirement,  and  we  amended 
the  definition  in  response  to  those 
comments.  Some  of  those  commenters 
recommended  that  we  allow  States  and 
Tribes  to  issue  tbeir  own  official 
identification  tags  without  the  U.S. 


shield,  as  long  as  combining  the  tag 
number  and  State  identifier  resulted  in 
a  unique  number. 

A  standardized  way  of  marking  all 
official  tags  is  considered  critical  to  help 
clarify  the  confusion  that  currently 
exists  relative  to  eartags  being  official. 
Standardization  will  support  a  more 
user-friendly  system  and  help  increase 
the  level  of  compliance.  We  believe  it  is 
important  to  have  a  simple  and 
standardized  means  of  determining  if  a 
tag  is  official.  The  .standardization  of 
numbers  also  allow's  for  automated  error 
checking,  resulting  in  greater  data 
integrity  in  information  systems.  The 
addition  of  the  definition  of  official 
eartag  shield,  discussed  above,  to  the 
regulations  allows  the  States  and  Tribes 
to  imprint  their  postal  abbreviations  or 
alpha  codes  instead  of  “US”  on  the  tag. 
.States  and  Tribes  will  be  able  to 
administer  their  ow'n  official  eartags, 
provided  that  those  eartags  adhere  to 
our  definition  of  official  eartag. 

A  commenter  questioned  how  a 
producer  or  organization  would  request 
printed  AIN  tags  for  a  location  without 
a  national  premises  identification 
number  (PIN).  The  commenter 
recommended  allowing  AIN  eartags  to 
be  ordered  with  a  State  location 
identifier  in  lieu  of  a  national  PIN. 

In  this  rulemaking,  while  continuing 
to  allow  for  the  use  of  the  PIN,  we  also 
provide  for  the  use  of  a  location 
identification  (LID)  number,  which  w'e 
define  as  a  nationally  unique  number 
issued  by  a  State,  Tribal,  and/or  Federal 
animal  health  authority  to  a  location  as 
determined  by  the  State  or  Tribe  in 
W'hich  it  is  issued.  As  noted  in  SecUwi 
B  of  the  Animal  Disease  Traceability,  j 
General  Standards  document,  producers 
may  obtain  AIN  tags  provided  they  have 
either  a  PIN  or  an  LID. 

.Some  commenters  recommended  that 
we  add  language  to  the  final  rule  to 
provide  a  method  for  the  u.se  of 
electronic  identification  of  cattle  that 
are  currently  located  in  the  United 
.States  but  that  originated  in  another 
country. 

APHIS  does  recognize  that  limiting 
the  use  of  840  AINs  to  cattle  born  in  the 
United  .States  and  the  transition  from 
accepting  manufacturer-coded  AINs  as 
official  will  cau.se  a  void  in  the 
availability  of  official  RFID  tags  for 
imported  livestock.  The  use  of  the 
manufacturer-coded  RFID  AIN  tags  will 
provide  an  option  for  the  identification 
of  such  cattle  until  the  date  such  tags 
are  no  longer  recognized  as  official  at 
time  of  application.  Consideration  of  a 
long-term  solution  to  this  i.s.sue  is  being 
given,  and  any  resulting  changes  w'ill  be 
reflected  in  future  updates  of  the 
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Animal  Disease  Traceability  General 
Standards  document. 

A  commenter  recommended  that  we 
require  official  840  RFID  tags  for  all 
female  dairy  cattle  and  those  male  dairy 
cattle  used  for  reproductive  purposes 
and  that  we  require  an  official  840 
“brite”  or  RFID  tag  for  those  male  dairy 
cattle  (bull  calves)  used  for  meat 
purposes,  i.e.,  fed  veal  or  dairy  beef 
steers. 

In  keeping  with  the  vision  for  the 
animal  disease  traceability  system  set 
out  by  the  Secretary  on  February  .5, 

2010,  we  have  elected  not  to  specify 
which  eartag  is  required  for  any  sector 
of  the  cattle  population,  as  it  is  our 
thinking  that  this  decision  is  best  made 
by  the  producers  and  animal  owners. 

A  commenter  stated  that  we  should 
not  allow  exemptions  from  official 
identification  requirements  for  cattle 
and  bi.son  moving  to  approved  live.stock 
facilities,  as  he  believed  we  did  in  the 
August  201 1  proposed  rule.  The 
commenter  stated  that  such  facilities 
may  be  high-risk  facilities  due  to  the 
possibility  of  commingling  of  animals 
on  the  premises. 

In  the  proposed  rule,  we  provided  an 
exemption  from  the  official 
identification  requirements  for  cattle 
and  bison  moving  interstate  to  an 
approved  tagging  site.  This  exemption 
was  intended  to  allow  producers  to  have 
their  animals  tagged  at  such  a  site  when 
they  were  unable  to  tag  the  animals 
themselves.  We  did  not  propose  to 
exempt  cattle  and  bi.son  moving 
interstate  to  an  approved  livestock 
facility  from  the  official  identification 
rt?quirements.  The  exemption  for 
movement  to  an  approved  livestock 
facility  applies  to  the  ICVI  and  was 
provided  because  livestock  markets  are 
the  approved  facilities  where  accredited 
veterinarians  are  typically  available  on 
sale  days  to  conduct  the  necessary 
inspections  and  issue  the  ICVIs. 

Miscellaneous  Cattle  Identification 
Issues 

Under  the  August  2011  proposed  rule, 
beef  cattle  under  the  age  of  18  months 
did  not  have  to  be  officially  identified 
prior  to  interstate  movement  during  the 
initial  phase  of  the  implementation 
process,  but  dairy  cattle,  regardless  of 
age  or  sex  or  current  use,  were  required 
to  be  officially  identified.  Some  dairy 
producers  stated  that  the  age  for 
requiring  official  identification  prior  to 
interstate  movement  should  be  the  same 
for  dairy  and  beef  cattle. 

We  do  not  agree  with  this  comment. 
Dairy  calves  are  raised  much  differently 
than  calves  in  the  beef  sector,  which 
typically  stay  with  their  dams  until 
weaning.  The  significant  movement  of 


dairy  calves  and  yearlings  and  their 
commingling  with  cattle  from  multiple 
dairies  increases  the  risk  of  disease 
spread,  justifying  their  inclusion  in  the 
current  rulemaking.  As  we  have  already 
noted,  we  now  intend  to  subject  feeder 
cattle  to  the  official  identification 
requirements  in  a  separate  future 
rulemaking. 

A  commenter  requested  clarification 
on  whether  steers  of  dairy  origin  would 
be  exempted  from  identification 
requirements  when  this  final  rule 
became  effective. 

Under  the  proposed  rule,  all  dairy 
cattle  were  to  be  subject  to  the  official 
identifir.ation  requirements  beginning 
on  the  effective  date  of  this  final  rule. 
Upon  further  consideration,  we  have 
concluded  that  there  would  be  minimal 
value  in  officially  identifying  for  the 
first  time  older  dairy  steers  that  may 
have  already  moved  interstate  before  the 
effective  date  of  this  final  rule.  While 
the  identification  of  animals  in  the  dairy 
sector  is  important,  in  particular  at 
young  ages,  we  have  determined  it  to  be 
appropriate,  at  this  point,  to  apply  the 
official  identification  requirements  only 
to  male  dairy  animals  born  after  the 
effective  date  of  this  final  rule.  We  have 
revised  the  provision  pertaining  to  the 
official  identification  of  dairy  cattle  for 
interstate  movement  to  state  that 
beginning  on  March  11,  2013,  all  dairy 
females,  regardless  of  age,  and  all  male 
dairy  animals  that  are  born  after  that 
date  will  be  required  to  be  officially 
identified  prior  to  interstate  movement. 

A  commenter  requested  that  we 
include  third-party  traceability 
programs,  such  as  the  above-mentioned 
AMS-recognized  programs,  currently 
used  by  numerous  cattle  producers  to 
verify  the  age  and  source  of  livestock  as 
an  official  identification  method. 

The  use  of  the  official  identification 
devices  or  methods  allowed  for  cattle 
under  these  regulations  can  easily 
support  such  programs  if  the  eartags 
used  in  the  programs  bear  numbers  that 
meet  our  definition  of  official 
identification  number.  The  AMS 
programs  referred  to  earlier  require  a 
unique  number  only  within  their 
certified  programs,  however.  Since  there 
are  a  number  of  other  systems  that 
verify  processes,  feeding  claims, 
exports,  quality  system  assessment,  or 
product  label  claims,  relying  only  on 
sy.stem-specific  or  proprietary  numbers 
would  cause  problems  in  traceability 
systems  that  require  nationally  unique 
numbers.  Therefore,  we  are  not  making 
any  changes  to  the  final  rule  in  response 
to  this  comment.  However,  as  noted 
earlier,  APHIS  will  work  with  AMS  to 
establish  greater  standardization,  in 
particular  for  animal  numbering 


systems,  to  ensure  that  identification 
methods  meet  the  requirements 
necessary  for  both  programs. 

A  commenter  stated  that  the  cattle 
Industry  cannot  afford  to  have 
individual  tags  read  and  that  APHIS 
should  allow  tags  or  brands  to  be  used 
to  identify  groups  of  cattle. 

These  traceability  regulations  do 
allow  for  the  use  of  group  identification 
when  the  animals  move  through  the 
preharve.st  production  chain  as  one 
group.  In  such  a  situation,  the  group  can 
be  identified  in  its  entirety.  However, 
when  individual  animals  are  moved  and 
commingled  with  cattle  from  other 
premises,  the  determination  of  which 
animal  was  at  what  location  can  no 
longer  be  achieved  with  a  group 
identifier;  therefore,  we  cannot  allow  for 
the  broad  use  of  group  identification  for 
cattle  that  the  commenter  recommends. 
APHIS  does  recognize  the  complexity  of 
recording  official  identification  numbers 
on  the  ICVI  and  has  limited  that 
requirement  in  this  rulemaking  to  those 
cattle  and  bison  that  will  be  covered  by 
the  official  identification  requirements 
on  the  date  when  this  final  rule  becomes 
effective. 

A  commenter  took  the  position  that 
APHIS  should  allow  one  PIN  to  apply 
to  all  cattle  at  various  ranches  owned  hy 
a  single  operation. 

Location  identifiers  are  administered 
by  the  States  and  Tribes.  The  use  of  one 
location  identifier  is  often  appropriate 
when  cattle  typically  move  among  those 
locations.  Allowing  the  use  of  a  single 
location  identifier  to  designate  multiple 
premises  or  locations,  however,  can  be 
problematic  if  there  are  large  distances 
between  the  various  locations.  For 
example,  consider  an  operation  with  a 
home  location  and  one  or  more 
locations  at  various  distances,  one  of 
which  is  20  miles  from  the  home 
premises.  In  this  example,  suppose  that 
a  disea,se  is  traced  to  the  home  farm  and 
a  10-mile  quarantine  zone  is  placed 
around  it.  If  at  the  time  of  quarantine, 
the  animal  health  official  is  only  aware 
of  the  location  of  the  home  premises 
(because  all  locations  are  reported  as 
one),  the  operations  outside  the  10-mile 
zone  would  initially  be  left  out  of  the 
investigation.  As  the  inve.stigation  is 
further  conducted,  the  quarantine  zone 
will  be  extended,  but  having  knowledge 
of  those  additional  locations  early  on 
helps  animal  health  officials  quickly 
determine  the  scope  of  the  disease  and 
reduces  the  time  and  expense  of  the 
investigation.  Since  States  and  Tribes 
administer  location  identifiers,  it  is  their 
prerogative  to  determine  how  to  issue 
them  in  such  situations. 

It  was  suggested  by  a  commenter  that 
APHIS  should  require  the  approval  of 
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both  the  sending  and  receiving  Slates  or 
Tribes  for  use  of  group/lot  identification 
with  cattle.  A  location-based  GIN  would 
appear  to  Iw  most  useful  in  identifying 
calves  from  the  ranch  of  origin  to  the 
backgrounding  feedlot,  according  to  the 
commenter.  A  location-based  GIN, 
particularly  when  a.ssociated  with  a 
registered  brand,  would  provide  a  level 
of  traceability  that  is  cost-effective  for 
the  producer,  and  would  likely  yield  the 
level  of  granularity  that  animal  health 
officials  seek  when  conducting  a  disease 
traceback  investigation. 

While  State  and  Tribes  have  the 
option  to  agree  on  other  methods  of 
group/lot  identification,  for  such 
identifu;ation  to  be  recognized  under 
these  regulations  as  official,  the  animals 
in  a  shipment  must  meet  our  criteria  for 
recognition  as  a  group  or  lot,  i.e.,  they 
must  be  of  the  same  species  and  must 
comprise  a  “unit”  that  is  managed  as 
one  group  throughout  the  preharvest 
production  chain.  In  such  a  situation, 
the  entire  group  of  animals  is  being 
traced,  and  one  number  for  the  entire 
group  is  very  adequate  for  traceability. 

It  is  the  view  of  APHIS  that  these 
criteria  for  a  group  or  lot  of  animals 
should  be  uniformly  applied,  so  that, 
while  States  and  Tribes  may  agree  on 
alternative  forms  of  group/lot 
identification,  if  they  do  not  agree,  a 
receiving  State  or  Tribe  will  not  be 
required  to  accept  shipments  of  animals 
that  do  not  meet  the  criteria. 

Some  commenters  stated  that  what 
they  termed  “event  cattle,"  meaning 
cattle  that  may  be  used  for  a  single 
event,  are  not  a  high-risk  group  like 
rodeo  cattle  and,  therefore,  should  not 
be  grouped  with  the  classes  of  cattle  and 
bison  subject  to  the  official 
identification  requirements  on  that  date 
that  this  final  rule  becomes  effective.  It 
was  further  suggested  that  event  cattle 
should  not  have  to  be  individually 
identified  and.  even  if  they  were,  that 
their  identification  numbers  should  not 
have  to  be  recorded  on  an  ICVI. 

We  do  not  agree  with  these 
comments.  The  commingling  of  cattle 
with  rodeo  stock,  even  for  a  short  period 
of  time,  increases  the  risk  of  disease 
exposure.  Additionally,  due  to  the 
frequent  movement  of  such  animals,  the 
documentation  of  individual  animal 
numbers  is  important. 

It  was  suggested  that  when  commuter 
herds'are  approved  for  movement  of 
animals  between  States  or  Tribes 
without  meeting  the  requirements  of  the 
proposed  regulations,  language  should 
be  added  indicating  that  if  any  of  these 
animals  are  shipped  to  a  different  State 
not  included  in  the  commuter  herd 
agreement,  then  these  animals  must  be 


officially  i‘dentified  and  documented  to 
the  original  State  of  origin. 

We  agree  with  this  comment  and  are 
incorporating  it  into  § 86.4(b)(l)(i)(A)  in 
this  final  rule. 

Official  Identification  Requirements  for 
Poidtry 

Many  commenters  opposed  our 
proposed  poultry  identification 
requirements.  It  was  stated  that  the 
proposed  regulations  would  allow 
vertically  integrated  operations  to  use 
group  identification  for  thousands  of 
birds,  while  mandating  individually 
numbered  leg  bands  for  any  bird  that 
c:ros.ses  State  lines  and  is  not  kept  in  an 
isolated  group  “throughout  the 
preharvest  chain.”  Such  leg  bands  are 
impractical,  according  to  the 
commenters,  and  requiring  them  could 
b(!  devastating  for  many  pastured 
j)oultry  and  backyard  poultry  owners.  It 
was  also  maintained  that  since  many 
pastured  poultry  operations  and 
backyard  poultry  owners  order  day-old 
chicks  from  hatcheries  scattered  around 
the  country,  the  proposed  regulations 
would  apply  to  many  people  who  never 
take  their  birds  across  State  lines  after 
that  first  shipment. 

We  have  reviewed  these  comments 
and  are  revising  this  final  rule  to  take 
into  account  the  situation  of  poultry 
growers  that  are  not  part  of  the  National 
Poultry  Improvement  Plan  (NPIP)  Init 
that  receive;  r:hicks  from  a  hatchery  and/ 
or  re-distributor  (feed  store,  etc.). 

Poultry  b(;longing  to  such  growers  will 
be  exempted  from  the  official 
identification  requirenumts  under  this 
final  rule,  but  we  will  require  that  the 
persons  responsible  for  the  animals 
received  from  the  hatchery  and/or 
redistributor  maintain  a  record  of  where 
they  obtained  the  birds.  Redistributors 
will  be  required  to  maintain  a  record  of 
where  they  received  chicks  and  which 
growers  received  the  birds.  Most 
growers  already  retain  these  records,  so 
the  recordkeeping  requirement  should 
not  cause  an  additional  burden. 

It  was  suggested  by  some  commenters 
that  we  .substitute  for  the  proposed 
poultry  identification  provisions  a 
statement  that  interstate  movement  of 
poultry  would  be  governed  by  the  NPIP. 
The  existing  NPIP  program  has  worked 
well,  according  to  the  commenters,  and 
there  is  no  reason  to  add  new,  onerous 
tagging  requirements. 

While  the  voluntary  NPIP  meets  our 
traceability  requirements  and  has 
worked  well  for  those  States  that  require 
it,  we  acknowledge  that  not  all  poultry 
growers  and  sectors  of  the  industry 
participate  in  NPIP.  We  believe  it  is 
important  to  maintain  poultry,  a  major 
commodity  group,  as  a  covered  spetaes 


in  these  regulations  and  have  done  so. 

We  continue  to  maintain  reference  to 
NPIP,  but  as  noted  above,  we  are 
amending  this  final  rule  to  address  the 
primary  concerns  raised  by  the 
“backyard”  poultry  growers. 

.Some  commenters  also  .stated  that 
existing  poultry  numbering  systems 
have  been  working  well  and  should  be 
recognized  in  this  rulemaking  as  group 
or  flock  identifiers. 

This  final  ride  e.stablishes  a  standard 
for  identifying  groujis  or  flocks  of 
poultry  by  means  of  the  GIN.  Shipping 
and  receiving  States  or  Tribiis  may  also 
agree,  however,  to  recognize  alternate 
methods  of  identification  in  lieu  of 
official  identification  for  animals  moved 
from  the  shipping  State  or  Tribe  into  the 
receiving  one,  thus  allowing  for  the  use 
of  other  numbering  systems  that  have 
been  working  effectively  as  group  or 
(lock  identifiers. 

Commenters  representing  the  poultry 
industry  also  stated  that  requiring 
identification  of  chickens  moved  to  a 
custom  slaughter  facility  would  cause  a 
significant  and  unwarranted  economic 
burden  for  producers. 

In  the  proposed  rule,  we  did  exem[)t 
from  the  requirements  of  these 
regulations  any  covered  live.stock 
moving  interstate  to  a  custom  slaughter 
facility  in  accordance  with  Federal  and 
State  regulations  for  preparation  of  meat 
for  personal  consumption.  To  alleviate 
concerns  exjjressed  by  the  commenters, 
we  are  clarifying  the  intent  of  the 
exemption  in  this  final  rule  by  removing 
the  phrase  “for  personal  consumption." 
Therefore,  under  §  86. 2(e)(2)  of  this  final 
rule,  all  livestock  moved  to  a  cu.stom 
slaughter  facility  will  be  exempted  from 
the  traceability  regulations.  '*■ 

Some  commenters  suggested  that  ' 
commuter  herd  provisions,  which 
exempt  cattle  and  bison  meeting  tin; 
commuter  herd  recpiirements  from 
official  identification  retjuirements, 
should  be  extended  to  include 
commercial  poultry  flocks  as  well.  One 
of  the  commenters  stated  that  the 
commercial  broiler  industry  should  be 
allowed  to  form  agreements  with  .States 
to  ensure  traceability. 

Our  commuter  herd  provisions  were 
intended  to  address  a  sjjecific  need  in 
the  cattle  industry,  where  cattle  move 
across  Stale  lines  under  retained 
ownership  for  grazing  purposes. 

What  the  commenter  is  asking  for 
more  closely  resembles  the  provisions 
in  9  CFR  71.19  that  provide  for  the 
movement  of  .swine  within  a  production 
system.  We  do  not  believe  that  changes 
are  necessary  in  this  final  rule  in  regards 
to  expanding  the  concept  of  commuter 
herds  to  the  commercial  poultry 
industry,  as  the  NPIP  guidelines,  which 
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are  well-established  in  the  commercial 
poultry  indu.stry,  have  provided  very 
good  traceability  solutions. 

Additionally,  the  proposed  rule  did 
provide  for  States  and  Tribes  to  use 
other  methods  of  identification  and 
movement  documentation  for  poultry. 
That  is  still  the  case  under  this  final 
rule;  thus.  States  and  Tribes  may  enter 
into  agreements  with  the  commercial 
broiler  industry,  as  suggested  by  the 
commenter. 

Official  Identification  Requirements  for 
Equines 

Many  commenters  stated  that  a 
physical  description  of  the  animal 
should  qualify  as  official  identification 
for  equines  without  that  description 
having  to  be  approved  by  an  official  of 
the  receiving  State  or  Tribe,  as  provided 
for  in  the  proposed  rule. 

That  proposed  requirement  was 
intended  to  apply  only  to  those 
situations  where  the  person  examining 
the  equine’s  identity  had  questions 
regarding  the  de.scription  provided. 
Where  such  uncertainty  existed,  an 
animal  health  official  in  the  receiving 
State  or  Tribe  was  to  determine  if  the 
description  was  sufficient  or  not.  In  this 
final  rule,  §  86.4(a)(2)  has  been  revised 
to  provide,  as  an  option,  that  the  animal 
health  official  at  the  destination  may 
make  the  determination  when  called 
upon,  but  the  use  of  the  animal  health 
official  is  not  required.  For  example,  the 
accredited  veterinarian  or  authority  at 
an  equine  exhibition  may  elect  to  make 
the  determination  of  the  equine’s 
identity  without  review  by  the  animal 
health  official. 

A  commenter  suggested  that  we 
should  provide  for  additional 
identification  methods  for  equines,  such 
as  existing  microchips  and  biometric 
measurements. 

The.se  traceability  regulations  do 
provide  for  various  methods  of 
identification,  including  physical 
descriptions,  electronic  identification, 
digital  photographs  or  other  methods 
agreed  to  by  the  shipping  and  receiving 
States  or  Tribes.  Most  of  these  methods 
are  already  in  use,  though  biometrics  is 
relatively  new.  Adding  a  .second 
microchip  that  is  ISO  compliant  to  an 
equine  that  already  has  an  existing  non- 
ISO  injectable  transponder  is  not 
practical.  We  are,  however,  amending 
§  86.4(a)(2)  of  this  final  rule  to  add  an 
option  to  recognize  the  non-ISO 
transponders  as  official  for  tho.se 
applied  to  the  equine  on  or  prior  to 
March  11,  2014.  We  are  also  adding  a 
reference  to  biometric  measurements  as 
official  identification. 

Additionally,  in  response  to  other 
commenters  who  viewed  our  proposed 


equine  official  identification  * 
requirements  as  burdensome,  we  are 
adding  some  exemptions  from  the 
official  identification  requirements. 

Mo.st  of  these  parallel  the  exemptions 
allowed  for  cattle  and  bi.son.  One, 
however,  reflects  the  unique  nature  of 
equines.  Equines  moving  interstate 
would  be  exempted  from  the  official 
identification  requirements  if  used  as  a 
mode  of  transportation,  e.g.,  for  riding 
or  to  pull  a  buggy,  provided  they  then 
return  to  the  original  location.  These 
exemptions  will  also  be  added  to  the 
ICVI  requirements  for  equines  in 
§  86.5(0. 

A  commenter  questioned  the  need  for 
imposing  additional  identification  and 
veterinary  inspection  requirements  for 
equines  when  current  requirements  for 
Coggins  tests  are  being  met. 

Hor.se  owners  who  are  meeting 
vaccination  and  Coggins-test 
requirements  would  likely  satisfy  the 
requirements  for  official  identification 
and  ilocumentation  of  equines  under 
these  regulations.  Documentation 
completed  in  accordance  with  the 
equine  infectious  anemia  (lilA) 
rerpiirements  in  9  CFR  part  75  may  be 
used  in  lieu  of  ICVls.  Identification 
previously  used  on  EIA  test  reports  may 
he  accepted  by  the  animal  health  official 
in  the  receiving  State  or  Tribe. 

Official  Identification  Requirements  for 
Swine 

Some  commenters  repre.senting  the 
swine  industry  expressed  concern  that 
allowing  for  the  use  of  LlDs  in  lieu  of 
PINs  defeats  the  purpo.s(;  of  a  single 
nationally  .standardized  number  and 
may  lead  to  unnecessary  confusion  and 
difficulties  in  implementation.  The 
commenters  state  that  the  PIN  has 
hecome  the  preferred  location  identifier 
for  the  pork  indicstry,  with  more  than  95 
percent  of  swine  premises  having 
registered  with  the  standard  PIN  to  datd. 
Members  of  the  industry  strongly 
supported  our  maintaining  the  National 
Premises  Allocator,  National  Premises 
Information  Repository,  and  the  data 
elements  that  are  currently  included  in 
the  repository.  One  comment  from  a 
pork  producer  stated  that  the  use  of  the 
PIN  should  be  mandatory  on  tags 
applied  to  sows  going  to  cull  markets. 

This  rulemaking  does  not  di.sallow  the 
u.se  of  a  PIN,  nor  does  it  prohibit  an 
industry  from  adopting  it  as  a  standard. 
We  are  simply  providing  additional 
flexibility  for  States  or  Tribes  that  offer 
an  acceptable  alternative  means  of 
identifying  locations  where  livestock  are 
raised. 

Commenters  representing  the  pork 
indu.stry  also  expressed  concern  about 
our  modifying  some  current  definitions 


in  the  CFR  by  removing  the  data  '  ! 
.standards  for  GINs  and  PINs  and 
defining  them  in  the  Animal  Disea.se 
Traceability  General  Standards 
document.  The  commenters  stated  that 
while  the  proposed  changes  would 
allow  for  flexibility  in  defining  various 
location  identifiers  and  for  the  u.se  of 
the  LID  as  a  component  of  a  GIN,  they 
will  lead  to  unnece.ssary  confusion.  To 
avoid  that  confusion,  these  industry 
commenters  requested  that  APHIS 
recognize  the  data  standards  defined  in 
§  71.1  for  the  PIN  and  GIN  as  the  official 
data  standards  for  the  pork  industry. 

We  do  not  agree  that  it  is  the  role  of 
APHIS  to  establish  industry  standards; 
rather,  it  is  to  set  minimum  standards 
for  States  and  Tribes  that  pro'vide 
flexibility  at  the  local  level.  If  an 
indu.stry  chooses  to  adopt  a  specific 
standard,  that  is  its  prerogative  as  long 
as  the  standard  meets  the  minimum 
guidelines  of  these  regulations  or  is 
agreed  to  by  animal  health  officials 
involved  in  the  interstate  movement. 

f’ork  industry  commenters  further 
stated  that,  to  avoid  any  possible 
conflicts  that  might  arise  between  the 
requirements  set  out  in  this  rulemaking 
and  the  currently  applif;able  .sections  of 
the  regidations  that  deal  with  the 
identification  of  swine  in  interstate 
cominerc:e,  veterinary  inspection,  and 
issuance  of  ICVFs,  APHIS  should  clearly 
indicate  in  this  final  rule  that  the 
requirements  of  §  71.19  are  the  ones  that 
govern  the  interstate  movement  of 
swine. 

We  agnie  with  this  comment.  The 
August  2011  propo.sed  rule  did.  in  fact, 
state  that  swine  moving  interstate  were 
.subject  to  the  retpiirements  of  §  71.19, 
and  this  final  rule  does  so  as  well. 

Official  Identification  Requirements  for 
Gaptive  G.ervids 

A  commenter  stressed  the  importance 
of  flexibility  in  identification 
requirements  for  cervids.  It  was  stated 
that  such  identification  methods  as 
l)rands,  tattoos,  and  microchips,  may  be 
more  appro{)riate  than  eartags  for  some 
markets  within  the  cervid  industry. 

This  rulemaking  does  not  change  the 
recjuirements  for  official  identification 
of  captive  cervids.  which  are  currently 
contained  in  9  CFR  part  77.  Those 
existing  regulations  provide  for  various 
official  identification  methods, 
including  tattoos  and  electronic: 
implants. 

Official  Identification  Rciquirements  for 
Sheep  and  Goats 

A  commenter  representing  sheep  and 
goat  producers  stated  that,  if  in  the 
future,  APHIS  should  determine  that 
identification  for  sheep  is  needed 
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beyond  what  is  currently  required  for 
the  scrapie  program,  then  group 
identification  should  be  allowed. 

Group/lot  identification  is  allowed 
under  this  rulemaking.  Group/lot 
identification  is  not  species-specific  and 
will  be  available  as  an  option  for  sheep 
and  goat  producers,  as  well  as  other 
livestock  producers. 

Miscellaneous  Identification  Issues 

A  commenter  questioned  how  the  LID 
is  different  from  the  PIN  and  stated  that 
having  two  different  numbering  systems 
for  the  identification  or  premises  may  be 
unnecessarily  complex  and  expensive* 
The  option  of  allowing  a  State  or 
Tribe  to  issue  a  location  identifier 
resulted  from  the  strong  negative 
feedback  we  received  from  livestock 
owners  opposed  to  the  premises 
registration  component  of  the  NAIS. 
While  having  location  information  on 
where  livestock  are  raised  is  critical  to 
trat;eability,  it  is  recognized  that  States 
may  have  their  own  systems  to  maintain 
information  on  such  locations.  The  LID 
option  was  established  to  provide  that 
flexibility.  Data  standards  for  both  LIDs 
and  PINs  are  contained  in  the  Animal 
Di.sease  Traceability  General  Standards 
document. 

A  commenter  questioned  why  the 
proposed  regulations  allowed  the  use  of 
other  identification  methods  and 
devices,  if  agreed  to  by  the  shipping  and 
receiving  States  or  Tribes,  in  lieu  of  the 
official  identification  devices  for  the 
various  species  of  covered  livestock.  In 
the  commenter’s  view,  allowing  the  use 
of  other  identification  devices  would 
result  in  a  lack  of  standardization  of 
official  identification  devices  and  would 
be  detrimental  to  traceability. 

The.se  traceability  regulations  li.st 
official  identification  devices  and 
methods  for  each  species  of  covered 
livestock.  The  diversification  of  animal 
agriculture  across  the  United  States  is 
tremendous,  and,  taking  into  account  all 
the  feedback  we  received  over  the  last 
few  years,  w'e  recognized  that  "one  size 
does  not  fit  all.”  Thus  we  designed 
these  regulations  to  sujiport  the  efforts 
of  States  and  Tribes  to  work  with 
producers  at  the  local  level  to 
implement  traceability  .solutions  that 
work  best  for  all  concerned. 

A  commenter  stated  that  allowing 
group/lot  identification  of  animals 
managed  together  as  one  group  through 
the  production  chain  would  give  a 
competitive  advantage  to  vertically 
integrated  operations  over  smaller 
producers. 

The  group/lot  identification  option  is 
based  on  the  need  to  have  adequate 
information  available  to  .State,  Tribal, 
and  Federal  animal  health  officials  to 


conduct  traceback  investigations. 
Requiring  there  to  be  individual 
identification  on  each  animal  that 
moved 'through  the  preharvest 
production  chain  would  not  improve 
the  traceability  of  those  animals.  Thus, 
group/lot  identification  is  a  justified 
option  in  those  situations,  regardless  of 
the  size  of  the  group. 

A  commenter  stated  that  there  should 
be  a  uniform  requirement,  with  no 
exemptions,  that  all  livestock  in 
interstate  commerce  be  individually 
officially  identified  before  moving 
interstate,  as  is  now  the  case  with 
horses,  according  to  the  commenter. 

We  do  not  agree  with  this  comment. 
We  recognize  that  there  are 
circumstances  where  official 
identification  and/or  ICVIs  for  interstate 
movement  of  animals  are  not  warranted 
from  a  disease-risk  perspective  or  that 
the  traceability  of  animals  moving 
interstate  may  be  possible  without 
requiring  official  identification  of 
individual  animals.  For  example, 
livestock  moved  interstate  to  a  custom 
slaughter  facility  are  already  identified 
to  the  person  responsible  for  bringing 
the  animal  to  the  facility.  An  official 
eartag  would  not  make  the  animal  more 
traceable:  thus,  we  exempted  such 
livestock  from  the  traceability 
requirements. 

It  was  the  view  of  some  commenters 
that  we  should  allow  States  and  Tribes 
to  choose  the  identification  methods 
that  work  be.st  for  them  and  to  select  the 
level  of  traceability  that  works  best  for 
them,  based  on  their  needs  and 
infrastructure  constraints. 

State  and  Tribes  may  use  the  forms  of 
identification  they  prefer  in  lieu  of 
official  identification  when  the 
receiving  .States  or  Tribes  agree  to  accept 
that  method  of  identification  for  animals 
moving  into  its  jurisdiction.  Likewise, 
the  level  of  traceability  States  nr  Tribes 
(establish  within  their  jurisdictions  is  at 
their  discretion. 

Documentation  Requirements 

Documentation  requirements,  which 
were  contained  in  StH)..*!  of  the  August 
2011  proposed  rule,  are  contained  in 
§  of  this  final  rule. 

Many  cattle  organizations 
recommended  that  a  fully  electronic 
1CV9  system  be  in  place  in  all  the  .States 
and  Tribes  as  a  prerequisite  to 
expanding  the  official  identification 
recjuirements  to  include  cattle  and  bison 
exempted  in  this  rulemaking. 

The  conditions  for  initiating  a  second 
rulemaking  to  cover  those  additional 
classes  of  cattle  and  bison  have  yet  to 
be  determined.  The  merits  of  electronic 
IGVls  are  fully  recognized  by  APHl.S, 
and  we  believe  their  adoption  is 


important  to  increase  admini.strative 
efficiencies  and  to  support  timely 
traceability.  APHIS  provides  an 
electronic  ICVI  system  that  all  States 
and  Tribes  may  utilize  and  supports 
options  for  third-party  developed  and 
supported  systems.  We  have  established 
data  standards  that  third-party  system 
providers  need  to  incorporate  so  that 
their  systems  and  ours  will  be 
compatible. 

Some  commenters  took  the  argument 
further,  stating  that  paper  copies  of 
ICVIs  are  not  needed  at  all  and  that 
electronic  copies  are  not  only  sufficient 
for  traceability  needs  but  should  be 
required.  It  was  also  stated  that  the 
regulations  need  to  allow  for  the  use  of 
electronic  ICVI  addenda. 

We  agree  that  electronit;  ICVIs  have 
inherent  benefits  in  terms  of  data 
retrieval,  readability,  and  ease  of 
execution,  but  disagree  that  paper  ICVIs 
have  no  place  in  our  traceability 
program.  Although  all  States  currently 
have  the  electronic  ICVIs  available  for 
use,  full  implementation  by  the  majority 
of  accredited  veterinarians  will  take 
time.  We  have  areas  of  the  country 
where  electronic  issuance  of  certificates 
that  are  Web-based  is  not  possible  at  the 
locations  where  they  are  needed.  While 
moving  to  increased  u.se  of  electronic 
ICVIs  is  important,  paper-based  ICVIs 
will  have  a  role  in  the  foreseeable 
future.  Additionally,  even  as  the  u.se  of 
elec:tronic  ICVI  systems  become  more 
widespread,  it  will  still  be  nece.s.sary  for 
enforcement  purposes  for  the  printouts 
of  such  certificates  to  accompany  the 
livestock  in  transit. 

Some  commenters  stated  that  the 
propo.sed  ICVI  requirements  would  be 
burdensome  for  producers.  Because 
there  are  not  enough  veterinarians 
available  in  all  States  to  conduct  the  . 
necessary  inspections  on  animals 
preparing  to  move  interstate,  having  to 
obtain  an  ICVI  would  require  some 
producers  to  pen  their  calves  longer  to 
arrange  for  those  inspections.  The  result 
would  be  greater  stress  on  the  animals 
and  reduced  profits  for  the  producers. 

We  acknowledge  that  there  may  be 
situations  where  the  issuance  of  an  IC^VI 
is  an  economic  burden.  For  that  rea.son, 
we  allow  .States  or  Tribe.<fto  issue 
alternative  movement  documentation  in 
lieu  of  ICVIs  when  agreed  to  by  the 
States  or  Tribes  involved  in  the 
interstate  movement.  In  this  final  rule, 
we  are  extending  this  exemption  to 
include  breeding  cattle  over  18  months 
of  age,  which  would  have  been  required 
to  be  accompanied  by  an  ICVI  under  the 
propo.sed  rule. 

A  number  of  commenters  viewed  the 
lirojiosed  requirement  for  the  recording 
of  individual  identification  numbers  on 
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the  ICVI  as  burdensome  to  producers 
and  market  operators,  stating  that  the 
benefits  of  such  recording  would  not 
outweigh  the  costs.  It  was  suggested  that 
.State  officials  should  bo  allowed  to 
waive  the  recording  of  individual 
identification  numbers  on  ICVIs. 

An  ICVI  is  a  certification  that  a 
veterinarian  has  inspected  specific 
animals.  The  requirement  for  recording 
the  animals’  identification  numbers  on 
the  ICVI  ensures  that  the  inspections 
have  actually  taken  place  for  those 
specific  animals.  State  and  Tribal 
animal  health  officials  use  the  ICVIs  to 
help  in  animal  disease  investigations.  If 
the  animals’  identification  numbers  are 
not  listed  on  the  ICVI,  it  is  more 
difficult  to  determine  which  animals 
were  moved.  To  limit  any  possible 
burdens  resulting  from  the  recording 
requirements,  the  only  animals  we 
require  to  be  listed  on  the  ICVI  are  those 
we  have  determined  to  be  associated 
with  a  highin  risk  of  di.sea.se  spread. 

.Some  commenters  .stated  that  we 
should  allow  for  the  stapling  of  a 
printed  list  of  RFID  tag  numbers  to  a 
paper  ICVI  rather  than  requiring  the 
writing  down  of  the  numbers  on  the 
ICVI  itself. 

We  tigree  with  this  comment  and  are 
amending  the  ICVI  definition  in  this 
final  rule  to  allow  for  State-approved 
addenda  that  would  include  an  option 
for  an  attached  printout  of  official 
identification  numbers  generated  by 
computer  or  other  means.  The  amended 
definition  will  also  note,  however,  that 
such  addenda  or  attachments  may  only 
be  used  if  agreed  to  by  the  receiving 
Stale  or  Tribe. 

.Some  commenters  took  the  opposite 
view,  stating  that  when  official 
identification  is  required,  the 
identification  numbers  should  always 
be  recorded  on  the  ICVI.  Attaching 
another  sheet  of  paper  to  the  ICVI  was 
not  seen  as  adequate  because  that  other 
sheet  .seldom  accompanies  the  ICVI  to 
the  State  of  destination. 

While  this  final  rule  will  allow  for  the 
u.se  of  attachments  to  the  ICVI,  as  noted 
above,  .States  and  Tribes  are  not 
required  to  accept  them  if  they  do  not 
view  that  method  of  recording  official 
identification  numbers  as  sufficient  to 
meet  their  traceability  needs. 

.Some  commenters  stated  that  we 
should  allow  for  greater  fiexibility  than 
we  originally  proposed  in  the  use  of 
alternative,  .State-approved  methods  of 
1(]V1  addenda.  It  was  stated  that  we 
should  allow  for  the  listing  of  a  series 
or  range  of  numbers  included  in  a 
shipment  rather  than  the  exact 
identification  tag  numbers  for  each 
animal  in  the  shipment. 


The  ability  to  find  individual  animals 
quickly  and  determine  what  other 
animals  they  had  contact  with  is  key  to 
effective  epidemiological  investigations. 
If  ICVIs  did  not  have  individual 
identification  numbers  listed  for  the 
animals  in  a  shipment,  the  ability  of 
State,  Tribal,  and  Federal  animal  health 
officials  to  conduct  traceback 
investigations  on  those  animals  woidd 
be  hampered.  Alternative  methods  can 
only  be  used  if  States  or  Tribes  involved 
in  the  interstate  movement  have  agreed 
to  them. 

Some  commenters  stated  that  to  avoid 
placing  undue  burdens  on  small 
entities,  there  should  be  a  farm, 
busine.ss,  or  herd  size  threshold  for 
exemption  from  the  ICVI  requirement. 
Traceability  is  more  related  to  the 
number  of  animals  that  move  interstate 
than  it  is  to  herd  size.  Regardless  of  size, 
herds  that  do  not  move  animals 
interstate  are  exempt.  Furthermore, 
APHIS  has  no  intent  to  monitor  the  size 
of  herds,  require  the  reporting  of 
inventory,  or  conduct  any  activity  along 
those  lines  that  would  be  necessary  to 
establish  herd  size  exemptions. 

A  commenter  stated  that  there  is  no 
need  to  require  an  ICVI  for  equines 
moving  interstate  because  the 
movement  documents  already  required 
for  equine  species  are  adequate  for 
traceback  purposes. 

We  will  not  be  making  any  changes  to 
the  final  rule  in  response  to  this 
comment.  It  is  true  that  mo.st  States 
already  have  movement  requirements 
for  equines.  This  rulemaking  helps  to 
make  existing  requirements  more 
uniform  throughout  the  nation.  The  EIA 
test  chart,  commonly  required  for 
interstate  movement,  certifies  that  a 
hor.se  is  not  infected  with  the  disease, 
but  does  not  document  the  origin  and 
destination  of  an  interstate  movement. 
The  ICVI,  issued  by  a  veterinarian,  does 
provide  the  ship-from  and  ship-to 
locations.  These  regulations  also 
provide  that  .States  and  Tribes  may  u.se 
other  methods  of  movement 
documentation,  which  may  include  an 
EIA  test  •;:hart,  when  agreed  upon  by  the 
animal  health  officials  in  the  States  or 
Tribcjs  involved  in  the  interstate 
movement. 

.Some  commenters  .stated  that  an 
exemption  from  the  ICVI  requirements 
in  the  proposed  rule  for  cattle  and  bison 
moving  interstate  to  a  veterinary  clinic 
and  then  returning  to  their  farm  of 
origin  without  a  change  in  ownership 
should  be  also  be  allowed  for  eejuines 
and  other  species  as  well. 

We  acknowledge  the  support  for  the 
exemption,  which  was  included  in  the 
proposed  rule  for  ])oultry  as  well  as  for 
cattle  and  bison.  In  this  final  rule,  we 


are  adding  the  same  exemption  for 
equines. 

Under  the  proposed  rule,  individual 
identification  numbers  of  cattle  and 
bison  moving  interstate  were  required  to 
be  recorded  on  the  ICVI  with  certain 
exceptions.  Exempted  categories  were 
sexually  intact  cattle  and  bison  under  18 
months  of  age  or  .steers  or  spayed 
heifers,  excluding  sexually  intact  dairy 
cattle  of  any  age  or  cattle  or  bison  used 
for  rodeos,  exhibitions,  or  recreational 
purposes.  Many  cattle  organizations 
strongly  supported  maintaining  those 
exemptions  from  the  ICVI  recording 
requirements  rather  than  phasing  them 
out,  as  they  claimed  we  proposed  to  do. 

We  agree  with  those  comments.  The 
proposed  rule  did  not  in  fact  contain 
language  suggesting  that  we  intended  to 
phase  out  these  exemptions. 

Many  commenters  stated  that  we 
should  allow  the  use  of  other  movement 
documents  in  lieu  of  the  ICVI  for  all 
ages  of  cattle  and  hi.son  when  the 
shipping  and  receiving  States  or  Tribes 
agree.  The  potential  burden  to 
producers  of  the  ICVI  requirement, 
resulting  from  a  decline  in  the 
availability  of  veterinary  coverage 
around  the  country,  was  cited  as  a 
reason  for  this  recommended  change 
from  the  proposed  rule,  which  only 
allowed  such  an  exemption  for  cattle 
and  bison  under  18  months  of  age. 

We  agree  with  the  commenters  on  the 
need  for  flexibility  and  alternatives  in 
areas  of  the  country  where  obtaining  an 
ICVI  would  impose  an  economic 
hardship  on  producers.  We  are, 
therefore,  amending  §  86.5(c)(6)  in  this 
final  rule  to  allow  for  the  use  of 
alternative  movement  documentation 
for  all  ages  of  cattle  and  bison  when 
agreed  to  by  the  animal  health  officials 
in  the  shipping  and  receiving  States  or 
Tribes.  ■ 

It  was  recommended  that  the  ICVI 
exemption  contained  in  the  propo.sed 
rule  for  poultry  moved  directly  to  a 
recognized  slaughtering  establishment 
should  be  expanded  to  cover  poultry 
moved  directly  to  rendering 
e.stablishments  as  well. 

We  agree  that  the  exemption  is 
appropriate  for  poultry  moving  directly 
to  either  destination  and  are  amending 

86.5(g)(2)  of  this  final  rule  accordingly. 

While  we  received  many  comments 
recommending  exemptions  to  the  ICVI 
requirements,  we  also  received  one 
stating  that  we  should  allow  no 
exemptions  and  no  use  of  alternative 
forms  of  documentation.  The  ICVI,  the 
commenter  stated,  should  he  used  for  all 
interstate  movements  because  standard 
documentation  is  necessary  for  an 
effective  traceability  i)rogram. 
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We  dn  not  agree  with  this  comment. 
Hue  to  the  lack  of  large-animal 
veterinarians  in  some  areas  of  the 
country,  allowing  only  the  ICVl  to  he 
used  for  interstate  movement  could 
re.sult  in  significant  economic  hardship 
for  some  produc(jrs.  We  view  a  more 
flexible  approach,  one  which  allows  the 
use  of  alternative  movement 
documentation  when  agreed  to  by  the 
animal  health  officials  in  the  shipping 
and  receiving  States  or  Tribes,  as  more 
effective  and  le.ss  burdensome. 

.Some  coinmenters  stated  that  we 
should  allow  an  ICVl  to  he  valid  for  a 
period  of  time,  e.g.,  30  days,  for  brief 
and  frtiquent  out-of-State  movements 
not  involving  a  change  of  ownership  of 
the  livestock.  One  commenter 
recommended  issuing  an  alternative 
document  called'an  “event  passport"  for 
eqnines  for  this  purpose.  It  was  stated 
that  allowing  an  ICVl  to  be  valid  for  a 
period  of  time  would  alleviate  burdens 
on  livest«)ck  owners  and  veterinarians. 

We  realize  that  there  are  many  ways 
in  which  livestock  move  interstate. 

The.se  Include  movements  in  which 
animals  return  to  their  original  location 
and,  in  some  cases,  move  again  a  few 
days  later  to  another  location.  While  a 
new  ICVl  for  each  movement  would  aid 
in  traceability,  we  realize  that  in  some 
situations,  other  options  are  more 
practical  for  both  the  animal  owner  and 
accredited  veterinarian.  However,  to 
account  sf)ecifically  for  each  variable  in 
the  regulation  would  likely  create 
significant  confusion.  The  rule,  as 
propo.sed,  provided  the  local  officials 
with  the  authority  to  utilize  other 
tnovement  documents  when  agreed  to  at 
the  local  level  by  the  State  and  Tribes 
involved.  While  not  specifically 
refenuiced,  such  documents  could 
include  an  event  passport.  We  have 
maintained  these  options  in  the  final 
rule  to  support  the  use  of  other 
movement  documentation  as  agreed  to 
hv  the  involved  State  or  Tribe  animal 
health  officials.  Yet,  we  do  believe  that 
a  standard  and  uniform  definition  for 
the  ICVl  and  standard  and  uniform 
requirements  for  its  administration  are 
critical,  and  w'e  have  maintained  those 
as  propo.sed. 

It  was  stated  by  a  commenter 
representing  a  swine  industry 
association  that  the  ICVl  requirements 
contained  in  the  proposed  rule  included 
some  data  not  currently  required  for 
swine  and  f;ould  cause  some  confusion 
regarding  issuance.  Specifically,  the 
commenter  que.stioned  why  it  was 
necess'ary  for  an  accredited  veterinarian 
to  indicate  on  the  ICVl  the  purpose  for 
which  the  animals  are  being  moved 
interstate. 


As  we  explained  in  the  preamble  to 
the  August  2011  propo.sed  rule,  the 
information  requirements  for  the  1C\9 
were  closely  modeled  on  the 
requirements  for  certificates  in  the 
brucellosis  regulations.  The  requirement 
for  the  accredited  veterinarian  to  state 
the  purpose  of  the  interstate  movement 
is  to  differentiate  between  temporary 
movements  (shows,  exhibitions,  etc.) 
and  permanent  movements  (sales, 
retained  ownership,  etc.).  On  monv 
existing  State-issued  ICVls.  there  is  a 
box  that  can  be  checked  indicating  the 
purpose  of  the  movement.  In  any  event, 
the  establishment  of  these  traceability 
regulations  does  not  affect  the 
documentation  requirements  for  the 
interstate  movement  of  swine,  which 
will  continue  to  he  govejned  by  ^71.10. 

A  commenter  representing  the  swine 
industry  .stated  that  while  swine  moved 
directly  to  slaughter  are  not  currently 
reiju’ired  to  have  an  ICVl,  under  the 
propo.sed  rule,  the  requirements  w'ould 
liecome  more  stringent,  since  only 
animals  moved  to  cu.stom  slaughter 
would  be  exempt.  The  commenter 
requested  that,  in  the  final  rule,  w'e 
reference  exemptions  for  IC^Vls  for 
sw'ine  going  into  official  slaughter 
channels. 

rhis  rulemaking  does  not  alter  the 
documentation  requirements  for  swine 
moving  interstate  for  slaughter  or  other 
purposes.  .Such  swine  will  continue  to 
be  subject  to  the  documentation 
requirements  of  §  71.19.  Swine  that  are 
not  moving  within  a  swine  production 
system  and  that  are  covered  by  the 
pseudorabies  regulations  in  part  83  will 
continue  to  be  subject  to  the 
documentation  requirements  of  that 
part. 

It  was  stated  by  comment ers  that  we 
needed  to  bo  clearer  regarding  tin; 
location  at  which  the  ICVl  must  be 
issued  and  when  the  5-day  period  for 
forwarding  the  ICVl  begins. 

The  ICVl  is  required  to  show  the 
address  at  which  the  animals  in  a 
shipment  are  loaded  for  interstate 
movement.  As  we  noted  (earlier, 
however,  we  are  amending  this  final 
rule  to  clarify  that  veterinary  inspection 
of  the  animals  and  is.suance  of  the  ICVl 
do  not  have  to  be  done  at  that  address. 
The  inspection  may  take  place  at  an 
alternate  site,  such  as  a  veterinary 
clinic,  and  the  actual  completion  of  the 
ICVl  may  take  place  at  another  location, 
such  as  the  office  of  the  issuing  ■ 
veterinarian.  To  clarify  the  forwarding 
requirements,  we  are  also  amending 
§  8f).5(b)  of  this  final  rule  to  specify  that 
the  ICVl  or  other  document 
accompanying  the  covered  livestock 
mu.st  be  forwarded  by  the  person  issuing 
it  to  the  State  or  I'rihal  animal  health 


official  in  .State  or  Tribe  of  origin  within 
7  calendar  days  from  the  date  of 
issuance  and  that  that  official  must  then 
forward  it  to  the  State  or  Tribe  of 
destination  within  7  calendar  days  of 
having  received  it. 

Additionally,  to  close  a  potential  gap 
in  the  movement  recordkee[)ing 
requirements,  we  are  adding  a  new 
88. 5(b)(2)  to  this  final  rule  stating  that 
an  animal  health  official  or  accredited 
veterinarian  who  issues  or  receives  an 
ICVl  or  other  interstate  movement 
document  in  accordance  with  the 
paragraph  above  must  retain  a  copy  of 
the  ICVl  or  other  document.  The 
timeframes  are  the  .same  as  tho.se  for 
approved  livestock  facilities:  .Such 
documents  must  he  retained  for  2  years 
for  poultry  and  swine  and  5  years  for 
cattle  and  bison,  eqnines,  cenvids,  and 
sheep  and  goats. 

A  commenter  express(;d  concern 
about  the  provision  in  the  propo.sed  rule 
that  stated  that  the  person  directly 
responsible  for  animals  leaving  a 
pnunises  would  be  responsible  for 
ensuring  that  the  animals  are 
accompanied  by  the  ICVl  or  other 
interstate  movement  document.  The 
commenter  indicated  that  it  is  common 
in  the  pork  industry  for  the  production 
system  veterinarian  to  be  the  person 
responsible  for  writing  the  ICVl  or  other 
documents  used  for  interstate 
movennmts.  It  is  also  common  for 
movements  to  be  arranged  by  a 
designated  person  in  the  production 
system.  In  the  view'  of  the  commenter, 
we  needed  to  better  define  or  explain 
w'hat  we  meant  by  “directly 
responsible." 

It  is  not  our  intention  to  single  out  the 
accredited  veterinarian  or  any  other 
individual  as  being  the  primary 
responsible  party  in  all  cases.  To  avoid 
this,  and  to  eliminate  any  possible 
ambiguity,  we  are  revising  the  language 
of  this  provision  slightly.  .Specifically, 
we  are  in.serting,  in  §  88.5(a)  of  this  final 
rule,  the  words  “the  persons 
responsible"  in  place  of  “the  person 
directly  respon.sible." 

.Some  cornmenters  stated  that  we 
should  include  fitness-to-travel 
requirements  in  the  ICVl  process  and 
should  require  ICVls  to  show  the 
estimated  travel  times  and  stops.  It  was 
further  stated  that  the  ICVl  should 
include  a  certification  of  intent  to 
comply  with  the  28-hour  law’,  which 
states  that  animals  should  not  be  driven 
for  more  than  28  hours  without  food  or 
re.st. 

Although  these  comments  may  have 
merit,  the  suggested  requirements  are 
beyond  the  scope  of  this  rule,  which  is 
designed  to  improve  animal  disease 
traceability,  and  of  our  statutory 
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authority  under  the  Animal  Health 
Protection  Act. 

A  few  commenters  expressed  the 
view,  contrary  to  that  of  most,  that  there 
is  no  justification  for  the  exemption 
from  ICVI  requirements  of  direct-to- 
slaughter  cattle. 

We  do  not  agree  with  this  comment. 
Cattle,  upon  arrival  at  a  recognized 
slaughtering  e.stablishment,  are 
inspected  ante  mortem  and  throughout 
the  slaughtering  process  under  the 
veterinary  supervision  of  FSIS  or  State 
employees.  When  animals  are  shipped 
directly  to  slaughter,  the  location  the 
animals  were  shipped  from  is  known, 
and  if  there  is  any  disease  found  at 
slaughter,  it  can  easily  be  traced  to  that 
location.  A  requirement  to  have  a 
veterinarian  come  to  a  farm  to  issue  an 
ICVI  for  animals  that  are  destined  for 
immediate  slaughter  is  unwarranted. 

P'inally,  a  commenter  stated  that  we 
should  allow  for  greater  flexibility  in 
documentation  by  allowing  inventory 
verification  by  a  third  party  or  at  a 
shipment’s  destination  rather  than  only 
its  origin. 

We  disagree  with  this  comment. 
Movement  documentation  is  an 
essential  part  of  our  animal  disease 
tracing  capability.  Allowing  animals  to 
move  without  documentation  and 
relying  instead  on  the  destination  to 
verify  the  identity  of  animals,  would 
require  a  complex  and  expensive  system 
of  reporting  and  compliance.  Although 
we  are  aware  that  at  certain  times  of  the 
year,  handling  of  animals  can  be 
difficult,  with  added  risk  to  animal 
health,  there  are  management 
techniques  and  procedures  that  can 
minimize  the  time  required  to  identify 
animals  and  reduce  the  strain  of 
preparing  them  for  interstate  movement. 

Regulatory'  Impact  Analysis 
Costs 

It  was  claimed  by  some  commenters 
that  the  regulatory  impact  analysis  (RIA) 
we  published  in  conjunction  with  the 
August  2011  proposed  rule  gro.ssly 
underestimated  the  economic  cost  to  be 
borne  by  U.S.  cattle  producers.  Some 
commenters  expressed  the  view  that  we 
did  not  properly  account  for  the  cost  of 
expanding  the  official  identification 
requirements  to  cover  feeder  cattle. 

In  the  RIA,  we  attempted  to  estimate 
the  new  costs  that  will  be  associated 
with  the  provisions  of  the  rulemaking. 
We  acknowledged  the  significant 
portion  of  the  cattle  industry  that 
already  uses  some  method  of 
identification,  as  reported  in  the 
National  Animal  Health  Monitoring 
System  2007  and  2008  surveys.  In  the 
RIA,  we  noted  that  two-thirds  of  the 


beef  operations  and  90  percent  of  dairy 
operations  u.se  .some  method  of 
identification.  Additionally,  within  beef 
operations,  over  60  percent  of  the  calves 
had  some  form  of  individual 
identification.  Consideration  of  these 
existing  practices  is  important  when 
estimating  new  co.sts  that  may  be 
attributed  to  the  new  traceability 
requirements,  as  we  believe  that  official 
eartags,  in  many  cases,  will  likely  be 
applied  at  the  same  time  at  which  cattle 
are  already  being  tagged  or  worked 
through  chutes  for  other  management 
purposes.  Additionally,  with  an  array  of 
official  eartags,  producers  may  choose  a 
single  eartag  that  meets  both 
management  and  official  identification 
needs.  This  option  would  make  the 
additional  cost  of  official  eartags  quite 
small.  Likewise,  we  believe  that 
producers  will  continue  to  develop 
tagging  practices  that  minimize  the  cost 
of  applying  official  eartags.  Producers 
that  are  not  able  to  tag  their  own  cattle 
may  find  a  tagging  site  to  be  the  most 
practical  option  for  meeting  the  official 
identification  requirements.  We  believe 
that  the  RIA  accurately  identified 
tagging  costs  that  may  occur  at  tagging 
sites.  We  acknowledge  that  our 
estimates  for  the  number  of  animals 
moved  interstate  that  would  require 
official  identification  is  based  on  several 
assumptions  and  that  the  estimation  of 
costs  involves  many  variables.  The 
range  of  $12.5  million  to  $30.5  million 
anpually  for  official  identification  costs 
to  producers  resulting  from  this 
rulemaking  is  our  be.st  estimate  at  this 
time. 

Regarding  ICVI  costs,  we  noted  that 
most  States  already  require  ICVls  for 
many  interstate  movements.  Thus,  we 
do  not  believe  the  overall  volume  of 
ICVls  issued  will  increase  significantly 
as  a  result  of  this  rule.  In  this  final  rule, 
the  exemption  that  allowed  other 
documentation  to  be  used  in  lieu  of  an 
ICVI,  provided  that  the  shipping  and 
receiving  States  or  Tribes  agreed,  for 
cattle  and  bison  under  18  months  of  age 
moving  interstate  has  been  extended  to 
cover  all  ages  and  classes  of  cattle  and 
bison.  This  revision  will  likely  make  the 
potential  increase  in  the  volume  of 
ICVls  issued  less  than  originally 
anticipated. 

One  commenter,  citing  a  study  on  the 
cost  of  tagging,  asserted  that  the  likely 
cost  of  the  proposed  rule  to  producers 
would  range  from  $1.2  billion  to  $1.9 
billion. 

The  commenter  cited  testimony 
before  the  U.S.  International  Trade 
Commission  (ITC).  We  believe  that  the 
costs  described  in  that  testimony 
included  activities  not  associated  with 
the  provisions  of  the  proposed  rule.  The 


estimated  costs  per  calf  cited  in  the  U.S. 
ITC  testimony  included  $5  for  tags,  data 
management,  and  verification;  $7  for 
working  calves,  tag  placement,  and 
documentation;  and  $8  for  feedlot  and 
harvest  data  collection  and  chute  fees. 
The  U.S.  ITC  testimony  cited  e.stimated 
losses  due  to  shrinkage  as  $10  to  $20  in 
lo.st  income  potential  per  calf.  The  U.S. 
ITC  testimony  was  also  based  on  an 
electronic  animal  identification  system 
involving  data  management  and 
verification  activities  at  the  producer 
level. 

We  are  not  disputing  the  cost  factors 
for  the  practices  referenced  in  the  U.S. 
ITC  report.  However,  we  do  not  believe 
they  reflect  management  practices 
necessary  for  producers  to  comply  with 
the  identification  requirements  of  the 
traceability  rule  and,  therefore,  do  not 
believe  those  cost  factors  are  applicable 
in  our  economic  analysis. 

(Commenters  stated  that  we  ignored 
the  cost  to  distribute  official 
identification  devices  and  collect  and 
maintain  data  on  people  receiving  them 
and  animals  moved  with  them.  It  w'as 
stated  that  we  also  ignored  the  costs  of 
official  tags  bearing  the  required 
emblem,  the  costs  of  replacing  existing 
tag  systems  with  official  tags,  the  costs 
of  equipment  to  read  the  tags,  the  costs 
of  configuring  corrals  and  handling 
facilities  to  allow  for  collection  of 
identification  information,  and  the  costs 
associated  with  technology  problems 
when  tags  are  not  read. 

We  included  information  in  the  RIA 
about  the  cost  of  the  tags,  the  cost  of  the 
labor  to  work  the  cattle  in  chutes  and 
apply  the  tags,  and  the  cost  of  the  ICVI 
when  the  official  identification 
information  is  recorded.  Since  the  U.S. 
Shield  has  been  imprinted  on  the  NUES 
tags  obtained  by  APHIS  for  disease- 
control  programs  for  many  years,  we  do 
not  agree  that  the  standardized  use  of 
the  official  eartag  shield  will  increase 
the  cost  of  official  eartags.  This 
rulemaking  is  designed  to  allow 
producers  to  use  tags  that  do  not  require 
any  electronic  or  special  equipment  to 
read  the  official  eartags. 

As  described  in  the  RIA.  States  and 
Tribes  would  bear  responsibility  for  the 
collection,  maintenance,  and  retrieval  of 
data  on  interstate  livestock  movements. 
Federal  funding,  as  available,  would  be 
allocated  to  assist  States  and  Tribes  in 
meeting  program  goals.  Additionally, 
APHIS  continues  to  provide  information 
systems  that  States  and  Tribes  may  elect 
to  use  at  no  charge. 

Some  commenters  stated  that  we 
underestimated  the  cost  to  produces  of 
the  rulemaking  because  we  did  not 
factor  in  the  costs  of  buying  chutes  in 
calculating  the  costs  of  tagging. 
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As  stated  previously,  in  the  RIA,  we 
attempted  to  determine  only  the  costs 
and  benefits  that  were  associated  with 
the  provisions  of  the  proposed  rule. 
While  we  included  estimated  costs  for 
chute  operations  for  tagging,  we  did  not 
include  the  entire  costs  of  buying  or 
renting  chutes  bec;ause  we  were  only 
trying  to  determine  the  costs  associated 
with  the  rule.  If  an  operation  does  not 
currently  own  equipment  needed  for 
tagging,  such  as  chutes,  we  note  that 
tagging  may  take  place  at  an  approved 
tagging  site.  We  do  realize  that  some 
operations  may  elect  to  purchase  a 
chute  that  will  allow  them  to  tag  their 
own  animals.  However,  we  do  not 
believe  the  investment  in  the  chute  will 
be  made  solely  for  applying  the  official 
eartags  to  the  operation’s  cattle.  Rather, 
the  chute  is  liTcefy  to  be  used  for  many 
other  management  practices.  Therefore, 
we  believe  that  analyzing  the  cost  of 
tagging  animals  at  tagging  sites  provides 
a  more  reliable  basis  for  a  reasonable 
estimate  of  producer  costs  for  tagging 
animals  than  would  including  the  entire 
costs  of  buying  or  renting  chutes  in  such 
an  estimate. 

Commenters  stated  that  we  did  not 
adequately  account  for  the  added  costs 
to  producers,  sale  barns,  veterinarians, 
and  veterinary  clinics  that  would  be 
associated  with  our  proposed  ICVI 
requirements. 

As  mentioned  previously,  many 
States  already  require  ICVIs  for 
interstate  movements  of  live.stock 
covered  in  the  traceability  rule. 
Therefore,  we  do  not  believe  the  volume 
of  ICVIs  issued  is  likely  to  change 
significantly.  We  did,  however  attempt 
to  account  for  an  increase  in  these  co.st 
to  producers,  which  was  projected  to  be 
,$2.0  million  to  $3.8  million.  In  this  final 
rule,  as  we  have  already  noted,  the 
exemption  allowing  the  u.se  of  other 
documentation  in  lieu  of  ICVIs  has  been 
extended  to  all  ages  and  classes  of  cattle 
and  bi.son  when  agreed  to  by  the 
receiving  and  shipping  States  and 
Tribes,  thus  limiting  the  increa.se  in  the 
number  of  ICVIs  issued.  If  sale  barns 
and  veterinarians  are  providing  services 
associated  with  the  rulemaking,  we 
anticipate  that  they  would  charge  an 
appropriate  price  for  those  services. 
Costs  that  could  be  incurred  by 
producers  as  a  result  were  estimated  in 
the  RIA. 

One  commenter  stated  that  our  RIA 
grossly  underestimated  the  costs  of 
ICVIs  for  horse  owners.  Another  stated 
that  the  increased  costs  for  the  ICVI 
would  place  a  greater  burden  on  the 
hor.se  industry  than  on  the  cattle 
industry  because  horses  move  more 
regularly. 


The  RIA  included  information  about 
estimated  costs  for  equines.  We 
estimated  the  incremental  cost  of  an 
ICVI  for  most  horses  moved  interstate  to 
range  between  $4.00  and  $7.50,  based 
on  the  cost  of  testing  for  EIA.  We 
estimated  that  the  total  additional  cost 
for  the  equine  industry  could  range  from 
$8.8  million  to  $16.5  million,  given  the 
current  number  of  EIA  tests  per  year. 

Many  commenters  expressed 
concerns  about  the  potential  economic 
burdens  on  small  producers  and 
livestock  markets,  arguing  that  the 
rulemaking  favored  larger,  vertically 
integrated  entities. 

While  APHIS  is  .sensitive  to  these 
concerns,  many  commenters  did  not 
provide  specific  information  to  support 
these  claims  or  provide  traceability 
solutions  that  would  be  more  cost 
effective.  While  larger,  vertically 
integrated  entities  may  realize  economic 
benefits  from  the  size  of  their 
operations,  those  benefits  result  from 
market  forces  and  are  not  due  to  specific 
provisions  of  this  rulemaking.  However, 
in  this  final  rule,  we  did  add 
exemptions  in  response  to  comments 
from  small  poultry  producers  for  certain 
movements,  so  as  not  to  put  such 
producers  at  a  disadvantage.  In 
particular,  we  exempted  from  the 
official  identification  requirements 
chicks  moving  interstate  from  a 
hatchery  to  a  poultry  producer  or 
redistributor. 

It  was  .stated  that  the  rulemaking 
would  disadvantage  U..S.  producers 
because  they  would  be  required  to  meet 
our  traceability  requirements  when 
moving  cattle  across  State  lines,  while 
we  would  place  no  such  requirement  on 
foreign  producers. 

The  official  identification  and 
documentation  requirements  for 
imported  livestock  are  well  e.stablished 
through  9  CFR  part  93  and  are  not 
affected  by  this  rulemaking.  The 
requirements  in  part  93  are  at  least 
equivalent  to  those  specified  in  this 
rulemaking,  so  domestic  producers  will 
not  he  placed  at  a  competitive 
disadvantage. 

It  was  stated  that  the  proposed  rule 
was  unfair  in  that  it  would  only  regulate 
interstate  movement.  As  a  residt, 
producers  may  choose  to  take  cattle  to 
in-State  markets  that  are  farther  away, 
thus  incurring  increased  transportation 
costs,  in  order  to  avoid  the  cost  and 
burden  of  the  proposed  requirements. 
Producers  and  markets  located  in  the 
interiors  of  States  may  be  given  an 
unfair  competitive  advantage  by  not 
having  to  comply. 

We  realize  tnere  are  many  factors  that 
producers  will  consider  when  marketing 
their  animals.  While  the  cost  of 


officially  identifying  animals  moved 
interstate  to  a  market  may  be 
considered,  there  are  many  other 
economic  factors  associated  with 
marketing  decisions,  including,  but  not 
limited  to,  transportation  costs  and  the 
availability  of  local  and  out-of-State 
buyers.  Therefore,  we  cannot  conclude 
that  this  final  rule  favors  livestock 
markets  based  on  their  geographic 
location  or  distance  from  State  borders. 

Many  commenters  viewed  the 
proposed  traceability  program  as  an 
unfunded  mandate.  For  example,  it  was 
said  that  State  agencies  would  have  to 
build  database  .storage,  management, 
and  retrieval  systems,  which  could 
strain  their  budgets.  It  was  suggested 
that  we  provide  funds  to  help  States 
modernize  and  upgrade  their  data 
systems  and  train  people  to  use  them. 

The  RIA  discussed  the  e.stimated 
Federal  funding  available  to  support 
animal  disease  traceability.  A  significant 
portion  of  the  budgeted  funds  are 
targeted  to  field  implementation. 
However,  APHIS  has  taken  the  position 
that  it  will  not  fund  the  development  of 
duplicative  information  systems,  as 
such  investments  cannot  be  justified. 
Rather,  APHIS  will  provide  information 
systems  that  the  States  and  Tribes  may 
use  at  no  charge.  If  a  State  or  Tribe 
elects  to  develop  its  own  system, 
however,  it  will  have  to  cover  the  cost. 
Federal  funds,  however,  may  be  used  for 
the  overall  administration  of  the  local 
traceability  activities. 

It  was  stated  that  our  proposed 
traceability  system  would  enhance  the 
bargaining  power  of  packers  at  the 
expense  of  producers. 

The  commenters  who  expressed  this 
view  did  not  describe  how  the  propo.sed 
rule  would  alter  the  relative  bargaining 
power  of  packers  at  the  expense  of 
producers,  and  we  are  unable  to 
determine  how  this  point  is  applicable 
to  the  rulemaking. 

Many  commenters  noted  that  our  RIA 
did  not  include  a  cost  analysis  for 
poultry  producers. 

The  RIA  noted  that  there  would  be  no 
additional  costs  for  poultry  enterprises 
that  participate  in  the  NPIP.  As  noted 
earlier,  a  primary  concern  about  the  cost 
of  identifying  individual  birds,  in 
particular  chicks  shipped  from 
hatcheries,  has  been  accounted  for  in 
the  exemption  from  the  official 
identification  requirements  for  such 
poultry  shipments.  Likewise,  it  has  been 
clarified  that  interstate  movements  to  a 
custom  slaughter  facility  are  exempt 
from  these  traceability  regulations. 
Poultry  moved  interstate  to  live  bird 
markets  would  need  to  have  an  ICVI  or 
other  documentation  as  agreed  to  by  the 
States.  States  have  the  option  of 


2060 


Federal  Register/ Vol.  78,  No.  6 / Wednesday,  january  9,  2013 /Rules  and  Regulations 


maintaining  current  requirements  for 
movement  documentation,  in  which 
case  no  additional  costs  will  be 
incurred. 

Benefits 

It  was  stated  by  some  commenters 
that  the  RIA  indicated  that  the  primary 
benefits  of  this  rulemaking  would  be  to 
minimize  losses  and  enable  the 
reestablishment  of  foreign  and  domestic- 
markets.  This  rationale  was  questioned. 
A  commenter  requested  more  detailed 
information  on  tuberculosis  traceouts  in 
the  last  5  years  and  how  animal 
identification  has  contributed  to 
successful  or  unsuccessful  traceouts. 

The  commenter  also  requested  data  on 
foreign  market  access  lost  due  to 
tuberculosis  and  brucellosis.  Some  other 
commenters  stated  that  the  discussion 
of  benefits  focused  too  much  on  the 
benefits  of  exports.  It  was  maintained 
that,  while  exporters  would  likely 
btmefit  from  the  proposed  rule,  the  costs 
would  mainly  be  borne  by  domestic 
producers  and  related  busines.ses. 

The  ability  of  U.S.  producers  to  export 
affects  all  producers,  even  those  who  do 
not  directly  sell  to  an  international 
market.  Trade  restrictions  lead  to 
products  intended  for  the  export  market 
being  diverted  to  the  domestic  market. 
An  increase  in  the  supply  of  a  product 
that  otherwise  may  have  been  exported 
on  the  domestic  market  may  lead  to 
lower  prices  in  the  short  run.  In  the 
event  that  exports  cannot  be  re¬ 
established,  the  likely  result  is  a  smaller 
domestic  herd. 

A  commenter  stated  that  since  the 
potential  cost-benefit  ratio  of  the  rule, 
could  not  be  determined,  the  costs 
should  be  borne  by  the  Federal 
Government. 

The  RIA  provided  our  estimate  of  who 
would  bear  the  costs  and  the  amount  of 
those  costs.  In  cases  where  we  cannot 
quantify  benefits  or  costs,  we  have 
described  those  benefits  and  costs 
qualitatively.  The  benefits  of  an  efficient 
system  for  tracing  animal  disease 
occurrences,  as  set  forth  in  the  proposed 
rule  and  in  this  document,  would 
accrue  directly  to  the  livestock  and  meat 
industries  and  indirectly  to  other  sectors 
of  the  economy. 

Performance  Standards 

Many  commenteip?  stated  that  we 
should  not  finalize  the  proposed  rule 
until  the  actual  traceability  performance 
standards  that  States  and  Tribes  would 
have  to  meet  are  established  through 
rulemaking.  In  a  system  that  would  be 
so  dependent  upon  the  performance 
levels  achieved  by  the  States  and  Tribes, 
the  current  lack  of  performance 


measures,  it  was  suggested,  could  be  a 
barrier  to  successful  implementation. 

We  do  not  agree  with  these 
comments,  as  we  believe  that  it  would 
be  premature  to  enact  traceability 
performance  requirements  in  this 
rulemaking.  As  noted  in  the  preamble  to 
the  August  2011  proposed  rule,  our 
current  thinking  is  that  we  will  measure 
the  performance  of  States  and  Tribes  by 
evaluating  their  ability  to  carry  out,  in 
a  timely  manner,  certain  activities  that 
animal  health  officials  would  typically 
conduct  during  a  trace  investigation  of 
covered  livestock  that  have  moved 
interstate.  The  establishment  of  actual 
traceability  performance  standards, 
however,  can  only  be  done  following 
review  and  analysis  of  actual  data 
compiled  from  animal  movement 
records  after  these  regulations  have  been 
implemented.  Without  such 
information,  the  establishment  of 
performance  standards  would  be  too 
subjective.  7'herefore.  we  maintain  our 
initial  position:  We  will  establish  the 
traceability  performance  standards  at  a 
later  date  to  ensure  we  have  necessary 
data  to  objectively  define  and  establish 
those  performance  standards.  As  the 
rule  is  implemented,  we  will  continue 
to  work  with  States  and  Tribes  to 
measure  tracing  capabilities  resulting 
from  these  regulations.  Comparing  the 
results  obtained  earlier  on  and  over  time 
will  help  document  the  progress  being 
made. 

One  commenter  stated  that  the 
discussion  of  the  performance  standards 
in- the  preamble  to  the  proposed  rule  did 
not  adequately  address  possible 
consequences  for  States  with 
traceability  systems  that  do  not  meet  our 
goals.  Several  others  stated  that  it  would 
be  counterproductive  to  place 
additional  restrictions  on  producers 
from  States  that  do  not  comply  with  our 
traceability  standards,  as  was  discussed 
in  the  preamble. 

This  rulemaking  does  not  contain  any 
traceability  performance  standards  or 
provisions  for  additional  restrictions 
based  on  non-compliance.  The 
discussion  in  the  preamble  to  the 
August  2011  proposed  rule  was 
presented  as  our  “current  thinking,” 
with  the  understanding  that  any 
performance  and  compliance  measures 
will  be  developed  with  input  from 
individuals  and  organizations  that 
would  be  affected.  We  made  it  clear  in 
that  discussion  that  the  performance 
measures  will  be  developed  in  a 
separate  rulemaking  process. 

One  commenter  stated  that  the 
performance  standards  we  ultimately 
implement  should  be  more  rigorous 
than  the  ones  we  discussed  in  the 
preamble  to  the  proposed  rule. 


Specifically,  the  commenter  stated  that 
3  years  is  too  long  a  time  to  allow  States 
to  come  into  compliance  with  our 
requirements. 

As  noted  above,  the  discussion  in  the 
preamble  to  the  proposed  rule  reflects 
our  current  thinking  on  performance 
standards.  That  thinking  is  likely  to 
evolve  as  we  accumulate  more  data  after 
this  final  rule  becomes  effective. 

Preemption 

Provisions  related  to  preemption  of 
Stale  and  local  requirements,  which 
were  contained  in  §  90.8  of  the  August 
2011  proposed  rule,  are  contained  in 
§  86.8  of  this  final  rule. 

Some  commenters  stated  that  APHIS 
should  not  preempt  any  State’s 
identification  requirements. 

It  is  our  view  that  the  minimal 
preemption  provisions  provided  in 
these  regulations  are  necessary  to  ensure 
that  no  one  State  or  Tribe  can  establish 
certain  requirement  for  having  livestock 
moved  into  their  State  or  Tribe.  For 
example,  we  do  not  believe  a  State 
should  be  able  to  require  that  all  cattle 
entering  its  jurisdiction  have  an  RFID 
eartag,  nor  should  a  receiving  State  be 
able  to  require  a  method  of 
identification  that  is  not  li.sted  as  official 
in  our  regulations  unless  agreed  to  by 
the  shipping  State. 

It  was  stated  that  APHIS  should 
preempt  States’  or  Tribes’  identification 
requirements,  except  when  those 
requirements  are  stricter  than  ours. 
States  and  Tribes  should  be  able  to 
impose  more  strict  requirements  than 
ours,  e.g.,  requiring  the  official 
identification  of  fejeder  cattle  during  the 
time  they  are  exempt  from  the  Federal 
regulation. 

These  regulations  only  preempt  the 
specific  items  noted  in  the  preemption 
clause  in  §  86.8.  A  State  or  Tribe  may 
require  official  identification  for 
livestock  to  enter  its  jurisdiction  when 
these  regulations  do  not,  so  long  as  that 
State  or  Tribe  does  not  specify  a 
particular  official  identification  device 
or  method  to  be  u.sed  if  multiple  ones 
are  allow'ed  under  these  regulations,  or 
to  impose  requirements  that  would 
otherwise  cause  the  shipping  State  or 
Tribe  to  have  to  develop  a  particular 
kind  of  traceability  system  or  modify  its 
existing  one. 

A  commenter  representing  a  State 
government  expressed  concern  that  that 
State’s  stricter  existing  official 
identification  requirements,  e.g., 
requiring  official  identification  of  all 
.sexually  intact  beef  cattle  as  well  as  all 
classes  of  dairy  and  rodeo  cattle  prior  to 
importation,  could  be  preempted  under 
this  rulemaking. 
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As  noted  above,  there  is  no  provision 
in  these  regulations  that  would  prevent 
a  State  from  requiring  official 
identification  for  cattle  that  are 
exempted  under  this  rulemaking. 

While  we  are  not  making  any 
substantive  changes  to  the  preemption 
provisions  as  a  result  of  the  comments 
we  received,  we  are  making  some 
editorial  changes  for  the  sake  of  clarity. 

Miscellaneous  Comments 

Some  commenters  stated  that  the 
proposed  rule  did  not  address  the  two 
main  reservoirs  of  cattle  disease  in  the 
United  States:  The  introduction  of 
tuberculosis  from  imported  Mexican 
cattle  and  the  spread  of  brucellosis  and 
tuberculosis  from  wildlife  to  live.stock. 

A  number  of  these  commenters  further 
stated  that  it  was  unfair  for  IJ.S.  cattle 
producers  to  be  burdened  with 
additional  requirements  and  costs  when 
a  principal  cause  of  the  resurgence  of 
cattle  diseases  is  cattle  imported  from 
Mexico. 

This  rulemaking  is  not  intended  to 
provide  methods  of  disease  prevention 
or  establish  policy  for  international 
trade  or  wildlife  issues.  Having  these 
traceability  regulations  in  place  will 
help  us  to  build'a  uniform  infrastructure 
of  animal  di.sease  traceability  that  will 
aid  us  in  disease  response. 

This  rulemaking  is  intended  to  put 
the  recordkeeping  responsibility  and 
data  in  the  hands  of  States  and  Tribes. 
States  and  Tribes  may  choose  to  use  the 
data  systems  already  developed  by 
APHIS,  but  the  data  contained  in  those 
systems  are  controlled  at  the  local  level. 
Maintenance  of  distribution  records  of 
official  identification  devices  is  shared 
among  States/Tribes,  APHIS,  and  the 
private  sector.  For  instance,  the 
distribution  of  official  AIN  eartags 
purchased  by  private  individuals  is 
recorded  in  an  APHIS  system  by  the  tag 
manufacturers  and  distributors.  Other 
official  eartags  purchased  with  State  or 
Tribe  resources  are  recorded  in 
databases  or  logs  at  the  discretion  of  the 
State  or  Tribe.  While  APHIS  provides 
NUES  tags  to  States  and  Tribes,  the 
States  and  Tribes  also  may  obtain 
official  identification  tags  from 
approved  manufacturers. 

Many  commenters  faulted  the 
proposed  rule  for  not  addressing 
potential  liabilities  to  producers  and 
associated  individuals  and  entities 
under  our  traceability  system.  It  was 
stated  that  under  the  bookend  system 
we  are  attempting  to  implement,  the 
person  applying  an  identification  tag 
would  be  the  primary  suspect  in  any 
disease  traceback  investigation,  even  if 
the  animal  was  sold  by  that  person  well 
before  detection  of  the  disease. 


Our  animal  disease  programs  are  not 
designed  to  find  fault  or  assign  blame 
for  disease,  but  to  find  and  control 
disease.  With  a  bookend  system  of 
traceability,  the  point-of-origin 
identification  merely  provides  a  starting 
point  for  an  epidemiological 
investigation  to  trace  an  animal  forward. 
The  identification  collected  at  slaughter 
is  a  starting  point  for  tracing  the  animal 
backward.  Good  identification  and 
recordkeeping  at  the  farm  level  can 
actually  reduce  the  impact  of  a  disease 
investigation  on  producers,  livestock 
markets,  and  other  entities.  For 
example,  if  a  producer  has  a  record  that 
the  animal  of  interest  in  an  investigation 
was  tested  prior  to  movement  or  that  a 
herd  test  was  conducted,  the  amount  of 
time  Federal,  State,  or  Tribal  officials 
may  be  required  to  spend  at  the  farm 
could  be  minimized,  thereby 
minimizing  the  effect  on  the  producer’s 
operations. 

It  was  stated  by  one  commenter  that 
our  proposed  traceability  system  would 
eliminate  redundancies  built  into 
current  systems  and  actually  degrade, 
rather  than  enhance,  traceability.  The 
commenter  did  not  offer  any  evidence  to 
support  that  claim,  however. 

Tne  same  commenter  also  stated  that 
APHIS  lacks  the  constitutional  and 
statutory  authority  to  establish  a 
traceability  system.  According  to  the 
commenter,  the  language  of  the  Animal 
Health  Protection  Act  does  not  confer 
broad  authority  to  mandate  overt  action 
by  producers  in  the  form  of  an  animal 
traceability  system.  The  commenter 
claimed  that  our  assertion  of  such  broad 
powers  is  contrary  to  Article  1,  Section 
8  of  the  U.S.. Constitution. 

We  do  not  agree  with  this  comment. 
The  Animal  Health  Protection  Act 
authorizes  the  Secretary  “to  prohibit  or 
restrict  the  movement  in  interstate 
commerce  of  any  animal,  article,  or 
means  of  conveyance,  if  the  Secretary 
determines  that  the  prohibition  or 
restriction  is  necessary  to  prevent  the 
introduction  of  dissemination  of  any 
pest  or  disease  of  livestock.”  The 
promulgation  of  regulations  establishing 
an  animal  disease  traceability  system  is 
clearly  within  APHIS’  statutory 
authority. 

It  was  also  maintained  that  the 
proposed  rule  represented  an 
unauthorized  attempt  by  APHIS  to 
implement  OIE  codes  and  standards 
domestically. 

We  do  not  agree  with  this  comment. 

In  this  rulemaking,  we  are  promulgating 
regulations  that  improve  traceability 
nationally  and  yet  allow  the  flexibility 
at  the  local  level  for  States  and  Tribes 
to  implement  traceability  solutions  that 
work  best  for  them. 


One  commenter  noted  that  horses  are 
not  cla.ssified  as  livestock  by  the  Food 
and  Drug  Administration  and  .stated  that 
agencies  need  to  decide  on  a  single 
classification  before  traceability 
requirements  for  horses  go  into  effect. 

We  will  not  be  making  any  changes  to 
the  final  rule  in  response  to  this 
comment.  Horses  are  cla.ssified  as 
livestock  under  the  Animal  Health 
Protection  Act,  from  which  we  derive 
our  authority  to  regulate  to  protect 
animal  health. 

A  commenter  pointed  out  a  possible 
discrepancy  in  the  regulations  regarding 
cervid  herd  tuberculosis  testing  and 
reaccreditation  intervals.  In  current  and 
proposed  §§77.25,  77.27,  and  77.29, 
reference  is  made  to  requirements  for 
testing  within  24  months  of  interstate 
movement.  In  §  77.35,  however,  there  is 
a  reference  to  a  36-month  interval  for 
herd  testing  for  reaccreditation. 

While  we  did  not  propose  any 
changes  to  the  requirements  for  testing 
intervals  in  these  .sections,  we  note  that 
the  differing  intervals  to  which  the 
commenter  refers  are  associated  with 
testing  for  different  purposes. 

A  commenter  representing  a 
community  of  Old  Order  Amish 
opposed  the  proposed  rule  on  religious 
grounds. 

The  commenter  would  only  be  subject 
to  the  traceability  regulations  if  moving 
livestock  interstate,  and  the  availability 
of  alternate  tagging  sites  would  make  it 
possible  for  identification  practices  to 
which  he  might  object  to  be  carried  out 
after  a  change  of  ownership  of  the 
livestock.  While  we  respect  the 
commenter’s  religious  beliefs,  we  do 
need  to  be  able  to  trace  animals  to 
prevent  the  spread  of  livestock  pests 
and  diseases.  Congress  has  authorized 
the  Secretary  to  regulate  animals 
moving  interstate  when  necessary  to 
prevent  the  spread  of  disease. 

A  commenter  representing  a  .State 
Government  stated  that  the  proposed 
rule  did  not  explain  whether  an 
approved  livestock  facility  would  be 
treated  the  same  as  the  approved 
livestock  markets  in  the  existing 
regulations.  The  commenter  maintained 
that  cattle  buying  stations  should  be 
considered  to  be  approved  live.stock 
facilities. 

The  regulations  in  §  71.20  use  the 
term  “approved  livestock  facility,”  and 
we  use  the  term  in  these  regulations  to 
provide  consistency  and  a  source  of 
reference.  Cattle  buying  stations  could 
be  recognized  as  approved  livestock 
facilities  if  thev  are  approved  under 
§71.20. 

A  commenter  stated  that  a  concern  in 
Pennsylvania  about  the  proposed  rule 
was  that  the  proposed  traceability  plan 
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would  revert  to  older,  more 
conventional  technologies,  such  as 
metal  tags  and  paper.  Pennsylvania 
already  uses  RFID  technology  and  has  a 
rather  sophisticated  electronic  database 
system.  The  commenter  questioned  how 
APHIS’  proposed  system  wovdd  mesh 
with  the  electronic  system  that  currently 
works  very  well  in  the  State. 

This  rulemaking  does  not  prohibit  the 
use  of  RFID  technology  and  electronic 
records.  No  State  can  deny  entry  to 
animals  identified  with  electronic 
eartags  and  accompanied  by  electronic 
records  if  they  met  the  standards 
provided  for  in  these  regulations.  The 
regulations  do,  how^ever,  prohibit  a  State 
or  Tribe  from  mandating  the  use  of  RFID 
or  electronic  records,  or  any  other 
specific  technology,  for  animals  moving 
into  their  jurisdiction. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Fxecii/ive  Orders  12(i66  and  13563  and 
Regulatory  Flexibility  Act 

This  final  rule  has  been  determined  to 
be  significant  for  the  purposes  of 
Executive  Order  128()U  and.  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  have  prepared  an  economic 
analysis  for  this  rule.  The  economic 
analysis  provides  a  cost-benefit  analysis, 
as  required  by  Executive  Orders  128G8 
and  13.')G3,  which  direct  agencies  to* 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  lU’ce.s.sarv,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  .safety 
effects,  and  equity).  Executive  Order 
135(»3  emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  The 
economic  analysis  also  provides  a  final 
regulatory  flexibility  analysis  that 
examines  the  potential  economic  effects 
of  this  rule  on  small  entities,  as  required 
by  the  Regulatory  Flexibility  Act.  The 
economic  analysis  is  summarized 
.bfilow.  Oopies  of  th(‘  full  analysis  are, 
available  on  the  Regulations.gov  Web 
site  (see  footnote  1  in  this  document  for 
a  link  to  Regulations.gov)  or  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

We  are  e.stablishing  general 
traceability  regulations  for  certain 
livestock  moving  interstate.  The 
purpose  of  this  rulemaking  is  to 
improve  APHIS’  ability  to  trace  such 
live.stock  in  the  event  di.sease  is  found. 


The  benefits  of  this  rulemaking  are 
expected  to  exceed  the  co.sts  overall. 

While  the  rule  applies  to  cattle  and 
bison,  horses  and  other  equine  species, 
poultry,  sheep  and  goats,  swine,  and 
captive  cervids,  the  focus  of  this 
analysis  is  on  expected  economic  effects 
for  the  beef  and  dairy  cattle  industries. 
The.se  enterprises  are  likely  to  be  most 
affected  operationally  by  the  rule.  For 
the  other  species,  APHIS  will  largely 
maintain  and  build  on  the  identification 
requirements  of  existing  disease 
program  regulations. 

Costs  for  cattle  producers  are 
estimated  in  terms  of  activities  that  will 
need  to  be  conducted  for  official  animal 
identification  and  is.suance  of  an  ICVl, 
or  other  movement  documentation,  for 
live.stock  moved  interstate.  Incremental 
co.sts  incurred  are  expected  to  vary 
depending  upon  a  number  of  factors, 
including  whether  an  enterprise  does  or 
does  not  already  use  eartags  to  identify 
individual  cattle.  For  many  operators, 
costs  of  official  animal  identification 
and  ICVIs  will  be  similar,  respectively, 
to  costs  associated  with  lairrent  animal 
identification  practices  and  the 
inshipment  documentation  currently 
requinul  by  individual  States.  Existing 
expenditures  for  the.se  activities 
represent  cost  baselines  for  the  private 
sector.  To  the  extent  that  official  animal 
identification  and  IC’.VIs  will  simply 
replace  current  requirements,  the 
incremental  costs  of  the  rule  for  private 
enterprises  will  be  minimal. 

There  are  two  main  cost  components 
for  this  rule:  Using  eartags  to  identify 
cattle  and  having  ICVIs  for  cattle  moved 
interstate.  Approximately  20  percent  of 
cattle  are  not  currently  eartagged  as  part 
of  routine  management  practices,  and  an 
estimated  45  percent  of  cattle  are 
identified  for  management  purposes 
other  than  by  using  official 
identification.  Annual  incremental  costs 
of  official  identification  for  cattle 
enterpri.ses  are  estimated  to  total  from 
$12.5  million  to  $30.5  million,  assuming 
producers  who  are  not  already  using 
official  identification  will  tag  their  cattle 
as  an  activity  separate  from  other 
routine  management  practices.  More 
likely,  some  producers  who  are  not 
already  using  official  eartags  caji  be 
expected  to  combine  tagging  with  other 
routine  activities  such  as  vaccination  or 
de-worming.  thereby  avoiding  the  costs 
associated  with  working  cattle  through 
a  chute  an  additional  time.  Under  this 
second  scenario,  the  total  incremental 
cost  of  official  identification  will  range 
from  $8.9  million  to  $19.7  million.  After 
considering  public  comments,  we  have 
increased  the  estimated  cost  of  this 
second  scenario.  We  recognize  that  all 
producers  may  not  combine  tagging 


with  other  management  activities  and 
therefore  some  will  continue  to  incur 
higher  costs. 

All  States  currently  require  a 
certificate  of  veterinary  inspection, 
commonly  referred  to  as  a  health 
certificate,  for  the  inshipment  from 
other  States  of  breeder  cattle,  and  48 
States  require  one  for  feeder  cattle. 
Annual  incremental  costs  of  the  rule  for 
ICVI’s  are  estimated  to  range  between  $2 
million  and  $3.8  million.  If  States 
currently  requiring  documentation  other 
than  ICVIs,  such  as  owner-shipper 
statements  or  brand  certificates, 
continue  to,accept  these  documents  in 
lieu  of  an  ICVI,  as  permitted  by  this 
rule,  the  ICVI  requirement  in  this  rule 
will  not  result  in  any  additional  costs. 

The  combined  annual  costs  of  the  rule 
for  cattle  operations  of  official 
identification  and  movement 
documentation  will  range  between 
$14.5  million  and  $34.3  million, 
assuming  official  identification  will  be 
undertaken  separately  from  other 
routine  management  practices;  or 
between  $10.9  million  and  $23.5 
million,  assuming  that  some  producers 
will  combine  tagging  with  otlmr  routine 
management  practices  that  require 
working  cattle  through  a  chute. 

Currently,  States  and  Tribes  bear 
responsibilities  for  the  c:ollection, 
maintenance,  and  retrieval  of  data  on 
interstate  livestock  movements.  These 
responsibilities  will  be  maintained 
under  this  rulemaking,  but  the  way  they 
are  administered  will  likelv  change. 
Based  on  availability.  Federal  funding 
will  be  allocated  to  assist  States  and 
Tribes  as  necessary  in  automating  data 
collection,  maintenance,  and  retrieval  to 
advance  animal  disease  traceabilitv. 

Direct  benefits  of  improved 
traceability  include  the  public  and 
private  cost  savings  expected  to  be 
gained  under  the  rule.  Case  studies  for 
bovine  tuberculosis,  bovine  brucellosis, 
and  BSE  illustrate  the  inefficiencies  • 
currently  often  faced  in  tracing  di.sea.se 
occurrences  due  to  inadequate  animal 
identification  and  the  potential  gains  in 
terms  of  cost  savings  that  may  derive 
from  the  rule. 

Benefits  of  the  traceability  system  are 
for  the  most  part  potential  benefits  that 
re.st  on  largely  unknown  probabilities  of 
disease  occurrence  and  reactions  by 
domestic  and  foreign  markets.  The 
primary  benefit  of  the  regulations  will 
be  the  enhanced  ability  of  the  United 
States  to  regionalize  and 
compartmentalize  animal  health  issues 
more  quickly,  minimizing  lo.sses  and 
enabling  reestablishment  of  foreign  and 
domestic  market  acce.ss  with  minimum 
delay  in  the  wake  of  an  animal  disease 
event. 
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Having  a  traceability  system  in  place 
w'ill  allow  the  United  States  to  trace 
animal  disease  more  quickly  and 
efficiently,  thereby  minimizing  not  only 
the  spread  of  disease  but  also  the  trade 
impacts  an  outbreak  may  have.  The 
value  of  IJ.S.  exports  of  live  cattle  in 
2010  was  $131.8  million,  and  the  value 
of  U.S.  beef  exports  totaled  $2.8  billion. 
'I'he  value  of  U.S.  c;attle  and  calf 
production  in  2009  was  $31.8  billion. 

The  estimated  incremental  costs  of  the 
rule  for  cattle  enterprises — between 
$14.5  million  and  $34.3  million, 
assuming  official  identification  is  a 
separately  performed  activity,  and 
between  $10.9  million  and  $23.5 
million,  assuming  some  official 
identification  is  combined  by  some 
operations  with  other  routine 
management  practices  that  require 
working  cattle  through  a  chute — 
nq)resent  about  one-tenth  of  one  percent 
of  the  value  of  domestic  cattle  and  calf 
production.  If  there  were  an  animal 
disease  outbreak  in  the  United  States 
that  affected  our  domestic  and 
international  beef  markets,  preservation 
of  only  a  very  small  proportion  of  these 
markets  would  justify  estimated  private 
secttir  costs  attributable  to  the  animal 
disease  traceability  program. 

Most  cattle  operations  in  the  United 
States  are  small  entities.  LISDA  will 
ensure  the  rule’s  workability  and  cost 
effectiveness  by  collaborating  in  its 
impiementation  with  representatives 
from  States,  Tribes,  and  affected 
industries. 

Executive  Order  12372 

riiis  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
INecutive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

h'xei  utive  Order  13175 

In  accordance  w»1th  Executive  Order 
13175,  APHIS  has  consulted  with  Tribal 
Oovernment  officials.  A  tribal  summary 
impact  statement,  published 
concurrently  with  the  August  2011 
proposed  rule,  includes  a  suniinarv  of 
Tribal  officials’  concerns  and  of  how 
APHIS  has  attempted  to  address  them. 

('.opies  of  the  tribal  impact  .summary 
statement  are  available  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  on  the 
Regulations.gov  Web  site  (see  footnote  1 
in  this  document  for  a  link  to 
Regulations.gov). 

Executive  Order  12338 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 


justice  Reform.  This  rule:  (1)  Preempts 
State  and  local  laws  and  regulations  that 
are  in  conflict  with  this  rule,  as 
provided  in  §86.8;  (2)  has  no  retroactive 
effect;  and  (3)  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  tw'o 
information  collection  requirements  that 
were  not  included  in  the  proposed  rule. 
Specifically,  in  response  to  comments 
we  received  on  the  proposed  rule,  this 
final  ride  allows  States  and  Tribes  to  use 
eartags  with  their  State  or  Tribal  code 
printed  inside  an  official  eartag  shield. 
'I'he  rule  also  includes  an  ICVI-related 
recordkeeping  requirement  for 
accredited  veterinarians  that  w'as  not 
noted  in  the  proposed  rule. . 
Notwithstanding  these  additional 
requirements,  the  total  paperwork 
burden  is  reduced  from  what  we 
determined  it  to  be  in  the  proposed  rule 
because  w'e  did  not  adequately  account 
for  the  increasing  use  by  .States  of 
electronic  recordkeeping  for  ICVls  and, 
as  a  result,  overestimated  the  ICVI 
reporting  burden  for  the  States.  In 
accordance  with  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  information 
collection  requirement  has  been 
submitted  for  approval  to  the  Office  of 
Management  ami  Budget  (OMB).  When 
OMB  notifies  us  of  its  decision,  we  will 
publish  a  document  in  the  Federal 
Register  providing  notice  of  the 
assigned  OMB  control  number  or,  if 
approval  is  denied,  providing  notice  of 
what  action  we  plan  to  take. 

List  of  Subjects 

y  CFR  Parts  71.  77.  and  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Livestock,  Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Tuberculosis. 

y  CFR  Part  86 

Animal  diseases,  Bi.son,  Cattle, 
Interstate  movement.  Livestock.  Official 
identification.  Reporting  and 
re(  ;o  rd  keep  i  n  g  reij  u  i  re  me  n  t  s , 
Trac;eahility. 

Accordingly,  we  are  amending  9  CFR 
chapter  1  as  follows: 

PART  71— GENERAL  PROVISIONS 

■  1.  Th(!  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317:  7  CTR 
2.22,  2.80,  and  371.4. 


■  2.  Section  71.1  is  amended  by  revising 
the  definitions  of  animal  identification 
number  (AIN),  group/lot  identification 
number  (GIN),  livestock,  official  eartog, 
official  identification  device  or  method, 
and  premises  identification  number 
(PIN),  removing  the  definitions  of 
moved  (movement)  in  interstate 
commerce  and  United  States 
Department  of  Agriculture  Backtag,  and 
adding  definitions  of  flock-based 
number  system,  flock  identification 
number  (FIN),  move.  National  Uniform 
Eartagging  System  (NUES),  official 
eartag  shield,  official  identification 
number,  and  United  States  Department 
of  Agriculture  (USDA)  approved  backtag 
in  alphabetical  order  to  read  as  follows> 

§71.1  Definitions. 

it  ic  -k  fc  it 

Animal  identification  number  (AIN). 

A  numbering  system  for  the  official 
iflentification  of  individual  animals  in 
the  United  States  that  provides  a 
nationally  unique  identification  number 
for  each  animal.  The  AIN  consi.sts  of  15 
digits,  with  the  first  3  being  the  country 
code  (840  for  the  United  States  nr  a 
unique  country  code  for  any  U.S. 
territory  that  has  such  a  code  and  elects 
to  u.se  it  in  place  of  the  840  code).  The 
alpha  characters  USA  or  the  numeric 
code  assigned  to  the  manufacturer  of  the 
identification  device  by  the 
International  Committee  on  Animal 
Recording  may  be  used  as  an  alternative 
to  the  840  or  other  prefix  representing 
a  U.S  territory;  however,  only  the  AIN 
beginning  with  the  840  or  other  prefix 
repre.senting  a  U..S.  territory  will  be 
recognized  as  official  for  use  on  AIN 
tags  applied  to  animals  on  or  after 
March  11.  2015.  The  AIN  beginning 
with  the  840  prefix  may  not  be  applied 
to  animals  known  to  have  been  born 
outside  the  United  States. 

it  *  *  it  *  t 

Flock-based  number  system.  The 
flock-based  number  system  combines  a 
flock  identification  number  (FIN)  w’ith  a 
jiroducer’s  unique  live.stock  production 
numbering  system  to  provide  a 
nationally  unique  identification  number 
for  an  animal. 

Flock  identification  number  (FIN).  A 
nationally  unique  number  assigned  by  a 
State,  Fribal,  or  Federal  animal  bealth 
authority  to  a  group  of  animals  that  are 
managed  as  a  unit  on  one  or  more 
premises  and  are  under  the  same 
owmership. 

Group/lot  identification  number 
(GIN).  The  identification  number  used 
to  uniijuely  identify  a  “unit  of  animals” 
of  the  same  species  that  is  managed 
together  as  one  group  throughout  the 
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preharvest  production  chain.  When  a 
GIN  is  used,  it  is  rec.orded  on 
documents  accompanying  the  animals 
moving  interstate;  it  is  not  nei.essary  to 
have  the  GIN  attached  to  each  animal. 

★  «  *  *  * 

Livestock.  All  farm-raised  animals. 
***** 

Move.  To  carry,  enter,  import,  mail, 
ship,  or  transport;  to  aid,  abet,  cause,  or 
induce  carrying,  entering,  importing, 
mailing,  shipping,  or  transporting;  to 
offer  to  carry,  enter,  import,  mail,  ship, 
or  transport;  to  receive  in  order  to  carry, 
enter,  import,  mail.  ship,  or  transport;  or 
to  allow  any  of  these  activities. 

Nationai  Uniform  Eartagging’ System 
(NIJES).  A  numbering  system  for  the 
official  identification  of  individual 
animals  in  the  United  States  that 
provides  a  nationally  unique 
identification  number  for  each  animal. 
***** 

Official  eartag.  An  identification  tag 
approved  by  APHIS  that  bears  an 
official  identification  number  for 
individual  animals.  Beginning  March 
1 1,  2014,  all  official  eartags 
manufactured  must  bear  an  official 
eartag  shield.  Beginning  March  11. 

2015,  all  official  eartags  applied  to 
animals  must  bear  an  official  eartag 
shield.  The  design,  size,  shape,  color, 
and  other  characteristics  of  the  official 
eartag  will  depend  on  the  needs  of  the 
users,  subject  to  the  approval  of  the 
Administrator.  The  official  eartag  must 
he  tamper-resistant  and  have  a  high 
retention  rate  in  the  animal. 

Official  eartag  shield.  The 
shield-shaped  graphic  of  the  U.S.  Route 
Shield  with  “U.S.”  or  the  State  postal 
abbreviation  or  Tribal  alpha  code 
imprinted  within  the  shield. 

Official  identification  device  or 
method.  A  means  approved  by  the 
Administrator  of  applying  an  official 
identification  number  to  an  animal  of  a 
specific  species  or  a.ssociating  an  official 
identification  number  with  an  animal  or 
group  of  animals  of  a  specific  species. 

Official  identification  number.  A 
nationally  unique  number  that  is 
permanently  associated  with  an  animal 
or  group  of  animals  and  that  adheres  to 
one  of  the  following  systems: 

(1)  National  Uniform  Eartagging 
System  (NUES). 

(2)  Animal  identification  number 
(AIN). 

(3)  Location-based  number  system. 

(4)  Flock-based  number  system. 

(5)  Any  other  numbering  system 
approved  by  the  Admini.strator  for  the 
official  Identification  of  animals. 
***** 

Premises  identification  number  (PIN). 
A  nationally  unique  number  assigned  by 


a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  premises  that  is,  in 
the  judgment  of  the  State,  Tribal,  and/ 
or  Federal  animal  health  authority  a 
geographically  distinct  location  from 
other  premises.  The  PIN  may  be  used  in 
conjunction  with  a  producer’s  own 
unique  livestock  production  numbering 
system  to  provide  a  nationally  unique 
and  herd-unique  identification  number 
for  an  animal.  It  may  be  used  as  a 
component  of  a  group/lot  identification - 
number  (GIN). 

***** 

United  States  Department  of 
Agriculture  (USD A)  approved  backtag. 

A  backtag  issued  by  APHIS  that 
provides  a  temporary  unique 
identification  for  each  animal. 

§  71.18  [Removed  and  Reserved) 

■  3.  Section  71.18  is  removed  and 
reserved. 

§71.19  [Amended] 

■  4.  In  §  71.19,  paragraphs  (b)(2)  and  (d) 
introductory  text  are  amended  by 
removing  the  words  “United  States 
Department  of  Agriculture  backtags” 
and  adding  the  words  “United  States 
Department  of  Agriculture  (USDA) 
a[)proved  backtag”  in  their  place  each 
time  they  occur. 

§  71 .22  [Removed  and  Reserved] 

■  5.  Section  71 .22  is  removed  and 
reserved. 

PART  77— TUBERCULOSIS 

■  6.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  7  U  .S.C.  8301-8317;  7  CF'K 
2.22,  2.80,  and  371.4. 

■  7.  Section  77.2  is  amended  by  revising 
the  definitions  of  animal  identification 
number  (AIN),  livestock,  official  eartag, 
and  premises  identification  number 
(PIN),  removing  the  definitions  of 
certificate,  moved,  moved  directly,  and 
premises  of  origin  identification,  and 
adding  definitions  of  directly,  interstate 
certificate  of  veterinary  inspection 
(ICVI),  location-based  numbering 
syittem,  location  identification  (LID) 
number,  move,  National  Uniform 
Eartagging  System  (NUES),  official 
eartag  shield,  official  identification 
number,  recognized  slaughtering 
establishment,  and  United  States 
Department  of  Agriculture  (USDA) 
approved  backtag  in  alphabetical  order 
to  read  as  follows: 

§  77.2  Definitions. 
***** 

Animal  identification  number  (AIN). 
A  numbering  system  for  the  official 


identification  of  individual  animals  in 
the  United  States  that  provides  a 
nationally  unique  identification  number 
for  each  animal.  The  AIN  consi.sts  of  15 
digits,  with  the  first  3  being  the  country 
code  (840  for  the  United  States  or  a 
unique  country  code  for  any  U.S. 
territory  that  has  such  a  code  and  elects 
to  use  it  in  place  of  the  840  code).  The 
alpha  characters  USA  or  the  numeric  . 
code  assigned  to  the  manufacturer  of  the 
identification  device  by  the 
International  Committee  on  Animal 
Recording  may  be  used  as  an  alternative 
to  the  840  or  other  prefix  representing 
a  U.S  territory;  however,  only  the  AIN 
beginning  with  the  840  or  other  prefix 
representing  a  U.S.  territory  will  be 
recognized  as  official  for  use  on  AIN 
tags  applied  to  animals  on  or  after 
March  11,  2015.  The  AIN  beginning 
with  the  840  prefix  may  not  be  applied 
to  animals  known  to  have  been  born 
outside  the  United  .States. 
***** 

DirectIv.  Moved  in  a  means  of 
conveyance,  without  .stopping  to  unload 
while  en  route,  except  for  stops  of  less 
than  24  hours  to  feed,  water,  or  rest  the 
animals  being  moved,  and  with  no 
commingling  of  animals  at  such  stops. 
***** 

Interstate  certificate  of  veterinarv 
inspection  (ICVI).  An  official  document 
i.ssued  by  a  Federal,  State,  Tribal,  or 
accredited  veterinarian  certifying  the 
inspection  of  animals  in  preparation  for 
interstate  movement. 

(a)  The  ICVI  must  show  the  species  of 
animals  covered  by  the  I(A3;  the 
number  of  animals  covered  by  the  ICVI; 
the  purpose  for  which  the  animals  are 
to  be  moved;  the  address  at  which  the 
animals  w'ere  loaded  for  interstate 
movement;  the  address  to  which  the 
animals  are  destined;  and  the  names  of 
the  consignor  and  the  consignee  and 
their  addresses  if  different  from  the 
address  at  which  the  animals  were 
loaded  or  the  address  to  which  the 
animals  are  destined.  Additionally, 
unless  the  species-specific  requirements 
for  ICVls  provide  an  exception,  the  ICVI 
must  list  the  official  identification 
number  of  each  animal,  except  as 
provided  in  paragraph  (b)  of  this 
definition,  or  group  of  animals  moved 
that  is  required  to  be  officially 
identified,  or,  if  an  alternative  form  of 
identification  has  been  agreed  upon  by 
the  sending  and  receiving  States,  the 
ICVI  must  include  a  record  of  that 
identification.  If  animals  moving  under 
a  GIN  also  have  individual  official 
identification,  only  the  GIN  must  be 
listed  on  the  ICVI.  An  ICVI  may  not  be 
issued  for  any  animal  that  is  not 
officially  identified  if  official 
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identification  is  required.  If  the  animals 
are  not  required  by  the  regulations  to  be 
officially  identified,  the  ICVI  must  state 
the  exemption  that  applies  (e.g.,  the 
cattle  and  bison  do  not  belong  to  one  of 
the  classes  of  cattle  and  bi.son  to^  which 
the  official  identification  requirements 
of  9  CF'R  part  86  apply).  If  the  animals 
are  required  to  be  officially  identified 
but  the  identification  number  does  not 
have  to  be  recorded  on  tbe  KWl.  tbe 
ICVI  must  state  that  all  animals  to  be 
moved  under  the  KAM  are  officially 
identified. 

(b)  As  an  alternative  to  typing  or 
writing  individual  animal  identification 
on  an  ICVI,  if  agreed  to  by  the  receiving 
State  or  Tribe,  another  document  may 
be  used  to  provide  this  information,  but 
only  under  the  following  conditions: 

f  i)  The  document  must  be  a  State 
form  or  APHIS  form  that  requires 
individual  identification  of  animals  or  a 
printout  of  official  identification 
numbers  generated  by  computer  or  other 
moans; 

(2)  A  legible  copy  of  the  document 
must  be  stapled  to  the  original  and  each 
cony  of  the  KA^l; 

(.3)  Each  copy  of  the  document  must 
identify  each  animal  to  be  moved  with 
the  ICVI.  but  any  information  pertaining 
to  other  animals,  and  any  unused  space 
on  the  document  for  recording  animal 
identification,  must  be  crossed  out  in 
ink;  and 

(4)  The  following  information  must  be 
written  in  ink  in  the  identification 
column  on  the  original  and  eai.h  copy 
of  the  ICVI  and  must  be  circled  or 
boxed,  also  in  ink.  so  that  no  additional 
information  can  be  added: 

(i)  The  name  of  the  document;  and 

(ii)  Either  the  unique  .serial  number  on 
the  document  or.  if  the  document  is  not 
imprinted  with  a  serial  number,  both 
the  name  of  the  person  who  prepared 
the  document  and  the  date  the 
document  was  signed. 

Livestock.  All  farm-raised  animals. 

Ix)cation-based  numbering  system. 
The  location-based  number  system 
combines  a  State  or  Tribal  issued 
location  identification  (LID)  number  or 
a  premises  identification  number  (FIN) 
with  a  producer’s  unique  livestock 
production  numbering  system  to 
provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal. 

Location  identification  (LID)  number. 
A  nationally  unique  number  issued  by 
a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  location  as 
determined  by  the  State  or  Tribe  in 
which  it  is  issued.  The  LID  number  may¬ 
be  used  in  conjunction  with  a 
producer’s  own  unique  livestock 
production  numbering  system  to 


provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal.  It  may  also  be  used  as  a 
component  of  a  group/lot  identification 
number  (CilN). 

Move.  To  c;arry.  enter,  import,  mail, 
ship,  or  transport;  to  aid,  abet,  cause,  or 
induce  carrying,  entering,  importing, 
mailing,  shipping,  or  transporting;  to 
offer  to  carry,  enter,  import,  mail,  ship, 
or  transport;  to  receive  in  order  to  carry, 
enter,  import,  mail,  ship,  or  transport;  or 
to  allow  any  of  these  activities. 

National  Uniform  Eartagging  System 
(NIJES).  A  numbering  system  for  the 
official  identification  of  individual 
animals  in  the  United  States  that 
provides  a  nationally  unique 
identification  number  for  each  animal. 

Official  eating.  An  identification  tag 
approved  by  APHIS  that  bears  an 
official  identification  number  for 
individual  animals.  Beginning  March 
11, 2014,  all  official  eartags 
manufactured  must  bear  an  official 
eartag  shield.  Beginning  March  11, 

2015.  all  official  eartags  applied  to 
animals  must  hear  an  official  eartag 
shield.  The  design,  size,  shape,  color, 
and  other  characteristics  of  the  official 
eartag  will  depend  on  the  needs  of  the 
users,  subject  to  the  approval  of  the 
Administrator.  The  official  eartag  must 
be  tamper-resistant  and  have  a  high 
retention  rate  in  the  animal. 

Official  eartag  shield.  The 
shield-shaped  graphic  of  tbe  U..S.  Route 
Shield  with  “U.S.”  or  the  .State  postal 
abbreviation  or  3’ribal  alpha  code 
imprinted  within  the  shield. 

Official  identification  number.  A 
nationally  unique  number  that  is 
permanently  associated  with  an  animal 
or  group  of  animals  and  that  adheres  to 
one  of  the  following  systems; 

(1)  National  Uniform  Eartagging 
System  (NUE.S). 

(2)  Animal  identification  number 
(AIN). 

(3)  Flock-based  number  system. 

(4)  Location-based  number  system. 

(5)  Any  other  numbering  system 
approved  by  the  Administrator  for  the 
official  identification  of  animals. 

■k  it  *  *  * 

Premises  identification  number  (PINI. 
A  nationally  unique  number  assigned  by 
a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  premises  that  is,  in 
the  judgment  of  the  State,  Tribal,  and/ 
or  Federal  animal  health  authority  a 
geographically  di.stinct  location  from 
other  premises.  The  PIN  may  be  used  in 
conjunction  with  a  producer’s  own 
livestock  production  numbering  system 
to  provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal.  It  may  be  u.sed  as  a  component 


of  a  group/lot  identification  number 
(CIN). 

liecognized  slaugh tering 
establishment.  Any  slaughtering  facility 
operating  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  el  seq.], 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.),  or  State  meat  or 
poultry  inspection  acts  tliat  is  approved 
in  accordance  with  9  CFR  71.21. 
***** 

United  States  Depart mgnt  of 
Agriculture  (LISDA)  approved  backing. 
A  backtag  issued  by  APHIS  that 
provides  a  temporary  uniijue 
identification  for  each  animal. 


■  8.  Section  77.5  is  amended  by 
removing  the  definition  of  approved 
slaughtering  establishment  and  adding  a 
definition  of  recognized  slaughtering 
establishment  in  alphabetical  order  to 
read  as  follows: 

§77.5  Definitions. 

Recognized  slaughtering 
establishment.  Any  slaughtering  facility 
operating  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.), 
the  Poultry  Products  Insjiection  Act  (21 
U.S.C.  451  et  seq.),  or  State  meat  or 
poultry  inspection  acts  that  is  approved 
in  accordance  with  9  (3’R  71.^1. 

■  9.  Section  77.8  is  revised  to  read  as 
follows; 

§  77.8  Interstate  movement  from 
accredited-free  States  and  zones. 

Cattle  or  bi,son  that  originate  in  an 
accredited-free  State  or  zone  may  be 
moved  interstate  in  accordance  with  9 
CFR  part  86  without  further  restriction 
under  this  part. 

■  10.  Section  77.10  is  revised  to  read  as 
follows: 

§77.10  Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

(iattle  or  bison  that  originate  in  a 
modified  accredited  advanced  State  or 
zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  in  accordance  with  9  CFR  part  86 
and,  if  moved  anywhere  other  than 
directly  to  slaughter  at  a  recognized 
slaughtering  establishment,  under  one 
of  the  following  additional  conditions: 

(a)  'I’he  cattle  or  bison  are  .sexually 
intact  heifers  moved  to  an  approved 
feedlot,  or  are  .steers  or  spayed  heifers, 
and  are  officially  identified. 

(b)  The  cattle  or  bison  are  from  an 
accredited  herd,  are  officially  identified, 
and  are  accompanied  by  an  ICVI  .stating 
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that  the  accredited  herd  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  1  year  prior 
to  the  date  of  movement. 

(c)  The  cattle  or  bison  are  sexually 
intact  animals;  are  not  from  an 
accredited  herd;  are  officially  identified; 
and  are  accompanied  by  an  ICVI  stating 
that  they  were  negative  to  an  official 
tuberculin  test  conducted  within  BO 
days  prior  to  the  date  of  movement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0146, 
0579-0220, and  0579-0229) 

■  11.  Section  77.12  is  revised  to  read  as 
follows: 

§  77.1 2  Interstate  movement  from  modified 
accredited  States  and  zones. 

Cattle  or  bison  that  originate  in  a 
modified  accredited  State  or  zone,  and 
that  are  not  known  to  be  infected  with 
or  exposed  to  tuberculosis,  may  be 
moved  interstate  only  in  accordance 
with  9  CFR  part  86  and.  if  moved 
anywhere  other  than  directly  to 
slaughter  at  a  recognized  slaughtering 
e.stablishnient,  under  one  of  the 
following  additional  conditions: 

(a)  The  cattle  or  bison  are  sexually 
intact  heifers  moved  to  an  approved 
feedlot,  or  are  steers  or  spayed  heifers; 
are  officially  identified,  and  are 
accompanied  by  an  ICVI  stating  that 
they  were  classified  negative  to  an 
official  tuberculin  te.st  conducted  within 
60  days  prior  to  the  date  of  movement. 

(b)  The  cattle  or  bison  are  from  an 
accredited  herd,  are  officially  identified, 
and  are  accompanied  by  an  ICVI  stating 
that  the  accredited  herd  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  1  year  prior 
to  the  date  of  movement. 

(c)  The  cattle  or  bison  are  sexually 
intact  animals;  are  not  from  an 
accredited  herd;  are  officially  identified: 
and  are  accompanied  by  an  ICVI  stating 
that  the  herd  from  which  they 
originated  was  negative  to  a  whole  herd 
test  conducted  within  1  year  prior  to  the 
date  of  movement  and  that  the 
individual  animals  to  be  moved  were 
negative  to  an  additional  official 
tuberculin  test  conducted  within  60 
days  prior  to  the  date  of  movement, 
except  that  the  additional  testis  not 
required  if  the  animals  are  moved 
interstate  within  60  days  following  the 
whole  herd  test. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0146) 

■  12.  Section  77.14  is  revised  to  read  as 
follows: 


§  77.1 4  Interstate  movement  from 
accreditation  preparatory  States  and  zones. 

Cattle  or  bison  that  originate  in  an 
accreditation  preparatory  State  or  zone, 
and  that  are  not  known  to  be  infected 
with  or  exposed  to  tubercidosis.  may  be 
moved  interstate  only  in  accordance 
with  9  CFR  part  86  and,  if  moved 
anywhere  other  than  directly  to 
slaughter  at  a  recognized  slaughtering 
establishment,  under  one  of  the 
following  additional  conditions: 

(a)  The  cattle  or  bison  are  .sexually 
intact  heifers  moved  to  an  approved 
feedlot,  or  are  steers  or  spayed  heifers; 
are  officially  identified;  and  are 
accompanied  by  an  ICVI  stating  that  the 
herd  from  which  they  originated  was 
negative  to  a  whole  herd  test  conducted 
within  1  year  prior  to  the  date  of 
movement  and  that  the  individual 
animals  to  be  moved  were  negative  to  an 
additional  official  tuberculin  test 
conducted  within  60  days  prior  to  the 
date  of  movement;  Except  that:  The 
additional  test  is  not  required  if  the 
animals  are  moved  interstate  within  6 
months  following  the  whole  herd  test. 

(b)  The  cattle  or  bison  are  from  an 
accredited  herd;  are  officially  identified: 
and  are  accompanied  by  an  K^Vl  stating 
that  the  accredited  herd  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  1  year  prior 
to  the  date  of  movement  and  that  the 
animals  to  be  moved  were  negative  to  an 
official  tuberculin  test  conducted  within 
60  days  prior  to  the  date  of  movement. 

(c)  The  cattle  or  bison  are  sexually 
intact  animals;  are  not  from  an 
accredited  herd;  are  officially  identified: 
and  are  accompanied  by  an  ICVI  stating 
that  the  herd  from  which  they 
originated  was  negative  to  a  whole  herd 
test  conducted  within  1  year  prior  to  the 
date  of  movement  and  that  the 
individual  animals  to  be  moved  were 
negative  to  two  additional  official 
tuberculin  tests  conducted  at  least  60 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  60  days  prior  to  the  date  of 
movement:  Except  that:  The  second 
additional  test  is  not  required  if  the 
animals  are  moved  interstate  within  60 
days  following  the  whole  herd  test. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0146) 

§77.16  [Amended] 

■  13.  Section  77.16  is  amended  by 
removing  the  words  “an  approved”  and 
adding  the  words  “a  recognized”  in 
their  place. 

§77.17  [Amended] 

■  14.  Section  77.17  is  amended  as 
follows: 


■  a.  In  paragraphs  (a)  introductory  text 
and  (b)  introductory  text,  by  removing 
the  words  “an  approved”  and  adding 
the  words  “a  recognized”  in  their  place. 

■  b.  In  paragraph  (a)(4),  by  removing  the 
w’ords  “transportation  document”  and 
adding  the  words  “VS  Form  1-27”  in 
their  place. 

■  c.  In  paragraph  (c),  by  removing  the 
words  “to  an  approved  slaughtering 
e.stabli.shment”  and  adding  the  w'ords 
“to  a  recognized  slaughtering 
establishment  in  accordance  with  9  CFR 
part  86”  in  their  place. 

■  15.  Section  77.23  is  revised  to  read  as 
follows: 

§77.23  Interstate  movement  from 
accredited-free  States  and  zones. 

Notwithstanding  any  other  provisions 
of  this  part,  captive  cervids  that 
originate  in  an  accredited-free  State  or 
zone  may  be  moved  interstate  in 
accordance  with  9  CFR  part  86  and 
without  further  restriction  under  this 
part. 

■  16.  Section  77.25  is  revised  to  read  as 
follows: 

§  77.25  Interstate  movement  from  modified 
accredited  advanced  States  and  zones. 

Captive  cervids  that  originate  in  a 
modified  accredited  advanced  State  or 
zone,  and  that  are  not  known  to  be 
infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  in  accordance  with  9  CF'R  part  86 
and,  if  moved  anywhere  other  than 
directly  to  slaughter  at  a  recognized 
slaughtering  establishment,  under  one 
of  the  following  additional  conditions: 

(a)  The  captive  cervids  are  from  an 
accredited  herd,  qualified  herd,  or 
monitored  herd:  are  officially  identified; 
and  are  accompanied  by  an  ICVI  stating 
that  the  herd  completed  the 
requirements  for  accredited  herd, 
qualified  herd,  or  monitored  herd  status 
within  24  months  prior  to  the  date  of 
movement. 

(b)  The  captive  cervids  are  officially 
identified  and  are  accompanied  by  an 
ICVI  stating  that  they  were  negative  to 
an  official  tuberculin  test  conducted 
within  90  days  prior  to  the  date  of 
movement, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0146) 

■  17.  Section  77.27  is  revised  to  read  as 
follow's: 

§  77.27  Interstate  movement  from  modified 
accredited  States  and  zones. 

Except  for  captive  cervids  from  a 
qualified  herd  or  monitored  herd,  as 
provided  in  §§  77.36  and  77.37, 
respectively,  captive  cervids  that 
originate  in  a  modified  accredited  State 
or  zone,  and  that  are  not  known  to  be 
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infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  in  accordance  with  9  CFR  part  86 
and,  if  moved  anywhere  other  than 
directly  to  slaughter  at  a  recognized 
slaughtering  establishment,  under  one 
of  the  following  additional  conditions: 

(a)  The  captive  cervids  are  from  an 
accredited  herd,  are  officially  identified, 
and  are  accompanied  by  an  ICVI  stating 
that  the  accredited  herd  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  24  months 
prior  to  the  date  of  movement. 

(b)  The  captive  cervids  are  .sexually 
intact  animals;  are  not  from  an 
accredited  herd;  are  officially  identified; 
and  are  accompanied  by  an  ICVI  stating 
that  the  herd  from  which  they 
originated  was  negative  to  a  whole  herd 
test  conducted  within  1  year  prior  to  the 
date  of  movement  and  that  the 
individual  animals  to  be  moved  were 
negative  to  an  additional  official 
tuberculin  test  conducted  within  90 
days  prior  to  the  date  of  movement; 
Except  that:  The  additional  test  is  not 
required  if  the  animals  are  moved 
interstate  within  6  months  following  the 
whole  herd  test. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0.579-0146) 

■  18.  Section  77.29  is  revised  to  read  as 
follows: 

§  77.29  Interstate  movement  from 
accreditation  preparatory  States  and  zones. 

Except  for  captive  cervids  from  a 
qualified  herd  or  monitored  herd,  as 
provided  in  §§  77.36  and  77.37, 
respectively,  captive  cervids  that 
originate  in  an  accreditation  preparatory 
State  or  zone,  and  that  are  not  known 
to  be  infected  with  or  exposed  to 
tuberculosis,  may  be  moved  interstate 
only  in  accordance  with  9  CFR  part  86 
and,  if  moved  anywhere  other  tlian 
directly  to  slaughter  at  a  recognized 
slaughtering  establishment,  under  one 
of  the  following  additional  conditions: 

(a)  The  captive  cervids  are  from  an 
aixredited  herd;  are  officially  identified; 
and  are  accompanied  by  an  I(;VI  stating 
that  the  accredited  herd  completed  the 
testing  necessary  for  accredited  status 
with  negative  results  within  24  months 
prior  to  the  date  of  movement  and  that 
the  individual  animals  to  be  moved 
w'ere  negative  to  an  official  tuberculin 
test  conducted  within  90  days  prior  to 
the  date  of  movement. 

(b)  The  captive  cervids  are  sexually 
intact  animals;  are  not  from  an 
accredited  herd;  are  officially  identified; 
and  are  accompanied  by  an  ICVI  stating 
that  the  herd  from  which  they 
originated  was  negative  to  a  whole  herd 
te.st  conducted  within  1  year  prior  to  the 


date  of  movement  and  that  the 
individual  animals  to  be  moved  were 
negative  to  two  additional  official 
tuberculin  tests  conducted  at  least  90 
days  apart  and  no  more  than  6  months 
apart,  with  the  second  test  conducted 
within  90  days  prior  to  the  date  of 
movement;  Except  that:  The  second 
additional  test  is  not  required  if  the 
animals  are  moved  interstate  within  6 
months  following  the  whole  herd  test. 

(Approved  by  tbe  Office  of  Management  and 
Budget  under  control  number  0579-0146) 

§77.31  [Amended] 

■  19.  Section  77.31  is  amended  by 
removing  the  words  “an  approved”  and 
adding  the  words  “a  recognized”  in 
their  place. 

§77.32  [Amended] 

■  20.  Section  77.32  is  amended  as 
follows: 

■  a.  In  paragraph  (a),  by  removing  the 
words  “§§  77.25(a).  77.27(a).  77.29(a). 
and  77.31(d)”  and  adding  the  words  “9 
CFR  part  86”  in  their  place. 

■  b.  In  paragraph  (c),  by  removing  the 
words  “accompanied  by  a  certificate” 
and  adding  the  words  “officially 
identified  and  accompanied  by  an  ICVI” 
in  their  place. 

■  21 .  In  §  77.35.  paragraph  (b)  is  revised 
to  read  as  follows: 

§77.35  Interstate  movement  from 
accredited  herds. 

A  *  *  ■*  A 

(b)  Movement  allowed.  Except  as 
provided  in  §  77.23  with  regard  to 
captive  cervids  that  originate  in  an 
accredited-free  State  or  zone,  and  except 
as  provided  in  §  77.31  with  regard  to 
captive  cervids  that  originate  in  a  ' 
nonaccredited  State  or  zone,  a  captive 
cervid  from  an  accredited  herd  may  be 
moved  interstate  without  further 
tuberculosis  testing  only  if  it  is  officially 
identified  and  is  accompanied  by  an 
ICVI,  as  provided  in  §  77.32(c),  that 
includes  a  statement  that  the  captive 
cervid  is  from  an  accredited  herd.  If  a 
group  of  captive  cervids  from  an 
accredited  herd  is  being  moved 
interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  under  one  ICVI. 

A  A  A  A  A 

■  22.  In  §  77.36,  paragraphs  (b)(2),  (b)(3), 
and  (b)(4)  are  revised  to  read  as  follows: 

§  77.36  Interstate  movement  from  qualified 
herds. 

A  A  A  A  A 

(b)‘  *  * 

(2)  The  captive  cervid  is  officially  • 
identified  and  is  accompanied  by  an 
IC^VI,  as  provided  in  §  77.32(c),  that 


includes  a  statement  that  the  captive 
cervid  is  from  a  qualified  herd.  Except 
as  provided  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section,  the  ICVI  must  also 
state  that  the  captive  cervid  has  tested 
negative  to  an  official  tuberculosis  test 
conducted  within  90  days  prior  to  the 
dale  of  movement.  If  a  group  of  captive 
cervids  from  a  qualified  herd  is  being 
moved  interstate  together  to  the  same 
destination,  all  captive  cervids  in  the 
group  may  be  moved  under  one  ICVI. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natural  additions  to  the 
qualified  herd  or  that  were  born  in  and 
originate  from  a  cla.ssified  herd  may 
move  without  testing,  provided  that 
they  are  officially  identified  and  that  the 
ICVI  accompanying  them  states  that  the 
captive  cervids  are  natural  additions  to 
the  qualified  herd  or  were  born  in  and 
originated  from  a  classified  herd  and 
have  not  been  exposed  to  captive 
cervids  from  an  unclassified  herd. 

(4)  Captive  cervids  being  moved 
interstate  for  the  purpose  of  exhibition 
only  may  be  moved  without  testing, 
provided  they  are  returned  to  the 
premises  of  origin  no  more  than  90  days 
after  leaving  the  premises,  have  no 
contact  with  other  live.stock  during 
movement  and  exhibition,  are  officially 
identified,  and  are  accompanied  by  an 
ICVI  that  includes  a  statement  that  the 
captive  cervid  is  from  a  qualified  herd 
and  will  otherwise  meet  the 
requirements  of  this  paragraph. 

A  A  A  A  A 

■  23.  In  §  77.37,  paragraphs  (b)(2)  and 
(b)(3)  are  revised  to  read  as  follows: 


A  A  A  A  A 

(b)*  *  * 

(2)  The  captive  cervid  is  officially 
identified  and  is  accompanied  by  an 
ICVI,  as  provided  in  §  77.32(c),  that 
includes  a  statement  that  the  captive 
cervid  is  from  a  monitored  herd.  PJxcept 
as  provided  in  paragraph  (b)(3)  of  this 
section,  the  ICVI  must  also  state  that  the 
captive  cervid  has  tested  negative  to  an 
official  tuberculosis  test  conducted 
within  90  days  prior  to  the  date  of 
movement.  If  a  group  of  captive  cervids 
from  a  monitored  herd  is  being  moved 
interstate  together  to  the  same 
de.stination,  all  captive  cervids  in  the 
group  may  be  moved  under  one  ICVI. 

(3)  Captive  cervids  under  1  year  of  age 
that  are  natural  additions  to  the 
monitored  herd  or  that  were  born  in  and 
originate  from  a  cla.ssified  herd  may 
move  without  testing,  provided  that 
they  are  officially  identified  and  that  the 
ICVI  accompanying  them  states  that  the 
captive  cervids  are  natural  additions  to 
the  monitored  herd  or  were  born  in  and 


§  77.37  Interstate  movement  from 
monitored  herds. 
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originated  from  a  classified  herd  and 
have  not  been  exposed  to  captive 
cervids  from  an  unclassified  herd. 

*  *  ★  *  * 

§77.40  [Amended] 

■  24.  In  §  77.40,  paragraph  (a){3)  is 
amended  by  removing  the  words  “an 
approved”  and  adding  the  words  “a 
recognized”  in  their  place. 

PART  78— BRUCELLOSIS 

■  25.  The  authority  citation  for  part  78 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  8301-8317;  7  CFR 
2.22,  2.80,  and  371.4. 

■  20.  Section  78.1  is  amended  by 
revising  the  definitions  of  animal 
identification  number  (AIN),  dairy 
cattle,  directly,  market  cattle 
identification  test  cattle,  official  eartag, 
officially  identified,  and  recognized 
slaughtering  establishment,  removing 
the  definitions  of  certificate,  official 
identification  device  or  method,  and 
rodeo  bulls,  and  adding  definitions  of 
commuter  herd,  commuter  herd 
agreement,  interstate  certificate  of 
veterinary'  inspection  (ICVI),  location- 
based  numbering  system,  location 
identification  (LID)  number.  National 
Uniform  Eartagging  System  (NUES), 
official  eartag  shield,  official 
identification  number,  and  rodeo  cattle 
in  alphabetical  order  to  read  as  follows; 

§78.1  Definitions. 

*  1c  -k  it  ie 

Animal  identification  number  (AIN). 

A  numbering  system  for  the  official 
identification  of  individual  animals  in 
the  United  States  that  provides  a 
nationally  unique  identification  number 
for  each  animal.  The  AIN  consists  of  15 
digits,  with  the  first  3  being  the  country 
code  (840  for  the  United  States  or  a 
unique  country  code  for  any  U.S. 
territory  that  has  such  a  code  and  elects 
to  u.se  it  in  place  of  the  840  code).  The 
alpha  characters  USA  or  the  numeric 
code  a.ssigned  to  the  manufacturer  of  the 
identification  device  by  the 
International  Committee  on  Animal 
Recording  may  be  used  as  an  alternative 
to  the  840  or  other  prefix  representing 
a  U.S  territory:  however,  only  the  AIN 
beginning  with  the  840  or  other  prefix 
representing  a  U.S.  territory  will  be 
rec:ognized  as  official  for  use  on  AIN 
tags  applied  to  animals  on  or  after 
March  11,  2015.  The  AIN  beginning 
with  the  840  prefix  may  not  be  applied 
to  animals  known  to  have  been  born 
outside  the  United  States. 
***** 

Commuter  herd.  A  herd  of  cattle  or 
bison  moved  interstate  during  the 


course  of  normal  livestock  management 
operations  and  without  change  of 
ownership  directly  between  two 
premises,  as  provided  in  a  commuter 
herd  agreement. 

Commuter  herd  agreement.  A  written 
agreement  between  the  owneT(s)  of  a 
herd  of  cattle  or  bison  and  the  animal 
health  officials  for  the  States  or  Tribes 
of  origin  and  destination  specifying  the 
conditions  required  for  the  interstate 
movement  from  one  premises  to  another 
in  the  course  of  normal  livestock 
management  operations  and  specifying 
the  time  period,  up  to  1  year,  that  the 
agreement  is  effective.  A  commuter  herd 
agreement  may  be  renewed  annually. 

*  *  *  *  * 

Dairy  cattle.  All  cattle,  regardless  of 
age  or  sex  or  current  use,  that  are  of  a 
breed(s)  used  to  produce  milk  or  other 
dairy  products  for  human  consumption, 
including,  but  not  limited  to,  Ayrshire, 
Brown  Swiss,  Holstein,  Jersey. 

Guern.sey,  Milking  Shorthorn,  and  Red 
and  Whites. 

*  *  *  *  * 

Directly.  Moved  in  a  means  of 
conveyance,  without  stopping  to  unload 
while  en  route,  except  for  stops  of  less 
than  24  hours  to  feed,  w'ater  or  rest  the 
animals  being  moved,  and  with  no 
commingling  of  animals  at  such  stops. 
***** 

Interstate  certificate  of  veterinary 
inspection  (ICVI).  An  official  document 
issued  by  a  Federal,  State,  Tribal,  or 
accredited  veterinarian  certifying  the 
in.spection  of  animals  in  preparation  for 
interstate  movement. 

(1)  The  ICVI  must  show'  the  species  of 
animals  covered  by  the  ICVI;  the 
number  of  animals  covered  by  the  ICVI; 
the  purpose  for  which  the  animals  are 
to  be  moved;  the  address  at  which  the 
animals  were  loaded  for  interstate 
movement;  the  address  to  which  the 
animals  are  destined;  and  the  names  of 
the  consignor  and  the  consignee  and 
their  addresses  if  different  from  the 
address  at  which  the  animals  were 
loaded  or  the  address  to  which  the 
animals  are  destined.  Additionally, 
unless  the  species-specific  requirements 
for  ICVIs  provide  an  exception,  the  ICVI 
must  li.st  the  official  identification 
number  of  each  animal,  except  as 
provided  in  paragraph  (2)  of  this 
definition,  or  group  of  animals  moved 
that  is  required  to  be  officially 
identified,  or,  if  an  alternative  form  of 
identification  has  been  agreed  upon  by 
the  sending  and  receiving  States,  the 
ICVI  mu.st  include  a  record  of  that 
identification.  If  animals  moving  under 
alilN  also  have  individual  official 
identification,  only  the  GIN  must  be 
listed  on  the  ICVI.  An  ICVI  may  not  be 


issued  for  any  animal  that  is  not 
officially  identified  if  official 
identification  is  required.  If  the  animals 
are  not  required  by  the  regulations  to  be 
officially  identified,  the  ICVI  must  state 
the  exemption  that  applies  (e.g.,  the 
cattle  and  bison  do  not  belong  to  one  of 
the  classes  of  cattle  and  bison  to  which 
the  official  identification  requirements 
of  9  CFR  part  86  apply).  If  the  animals 
are  required  to  be  officially  identified 
but  the  identification  number  does  not 
have  to  be  recorded  on  the  ICVI,  the 
ICVI  must  state  that  all  animals  to  be 
moved  under  the  ICVI  are  officially 
identified. 

(2)  As  an  alternative  to  typing  or 
writing  individual  animal  identification 
on  an  ICVI,  if  agreed  to  by  the  receiving 
State  or  Tribe,  another  document  may 
be  used  to  provide  this  information,  but 
only  under  tbe  following  conditions; 

(i)  The  document  must  be  a  State  form 
or  APHIS  form  that  requires  individual 
identification  of  animals  or  a  printout  of 
official  identification  numbers 
generated  by  computer  or  other  means; 

(ii)  A  legible  copy  of  the  document 
must  be  stapled  to  the  original  and  each 
copy  of  the  ICVI; 

(iii)  Each  copy  of  the  document  must 
identify'  each  animal  to  be  moved  with 
the  ICVI,  but  any  information  pertaining 
to  other  animals,  and  any  unused  space 
on  the  document  for  recording  animal 
identification,  must  be  crossed  out  in 
ink;  and 

(iv)  The  following  information  must 
be  written  in  ink  in  the  identification 
column  on  the  original  and  each  copy 
of  the  ICVI  and  must  be  circled  or 
boxed,  also  in  ink,  so  that  no  additional 
information  can  be  added: 

(A)  The  name  of  the  document:  and 

(B)  Either  the  unique  serial  numher  on 
the  document  or,  if  the  document  is  not 
imprinted  with  a  serial  number,  both 
the  name  of  the  person  who  prepared 
the  document  and  the  date  the 
document  was  signed. 

Location-based  number  system.  The 
location-based  number  system  combines 
a  State  or  Tribal  issued  location 
identification  (LID)  number  or  a 
premises  identification  number  (PIN) 
with  a  producer’s  unique  livestock 
production  numbering  system  to 
provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an  . 
animal. 

Locjition  identification  (LID)  number. 
A  nationally  unique  number  issued  by 
a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  location  as 
determined  by  the  State  or  Tribe  in 
which  it  is  issued.  The  LID  number  may 
be  used  in  conjunction  with  a 
producer’s  own  unique  livestock 
production  numbering  system  to 
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provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal.  It  may  also  be  used  as  a 
component  of  a  group/lot  identification 
number  (GIN). 

Market  cattle  identification  test  cattle. 
Cows  and  bulls  18  months  of  age  or  over 
which  have  been  moved  to  recognized 
slaughtering  establishments,  and  test- 
eligible  cattle  which  are  subjected  to  an 
official  test  for  the  purposes  of 
movement  at  farms,  ranches,  auction 
markets,  stockyards,  quarantined 
feedlots,  or  other  assembly  points.  Such 
cattle  must  be  identified  with  an  official 
identification  device  as  specified  in 
§  86.4(a)  of  this  chapter  prior  to  or  at  the 
first  market,  stockyard,  quarantined 
feedlot,  or  slaughtering  establishment 
they  reach. 

***** 

National  Uniform  Eartagging  System 
(NUES).  A  numbering  system  for  the 
official  identification  of  individual 
animals  in  the  United  States  that 
provides  a  nationally  unique 
identification  number  for  each  animal. 
***** 

Official  eartag.  An  identification  tag 
approved  by  APHIS  that  bears  an 
official  identification  number  for 
individual  animals.  Beginning  March 
11,  2014,  all  official  eartags 
manufactured  must  bear  an  official 
eartag  .shield.  Beginning  March  11, 

2015,  all  official  eartags  applied  to 
animals  must  bear  an  official  eartag 
shield.  The  design,  size,  shape,  color, 
and  other  characteristics  of  the  official 
eartag  will  depend  on  the  heeds  of  the 
users,  subject  to  the  approval  of  the 
.Administrator.  The  official  eartag  must 
be  tamper-resistant  and  have  a  high 
retention  rate  in  the  animal. 

Official  eartag  shield.  The 
shield-shaped  graphic  of  the  U.S.  Route 
Shield  with  “U..S.”  or  the  State  postal 
abbreviation  or  Tribal  alpha  code 
imprinted  within  the  shield. 
***** 

Official  ideritification  number.  A 
nationally  unique  number  that  is 
permanently  a.ssociated  with  an  animal 
or  group  of  animals  and  that  adheres  to 
one  of  the  following  systems: 

(1)  National  Uniform  Eartagging 
System. 

(2)  Animal  identification  number 
(AIN). 

(3)  Location-based  number  .system. 

(4)  Flock-based  number  system. 

(5)  Any  other  numbering  sy.stem 
approved  by  the  Administrator  for  the 
official  identification  of  animals. 

Officially  identified.  Identified  by 
means  of  an  official  identification 


device  or  method  approved  by  the 
Administrator. 

***** 

Recognized  slaughtering 
establishment.  Any  slaughtering  facility 
operating  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.), 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  451  et  seq.},  or  State  meat  or 
poultry  inspection  acts  that  is  approved 
in  accordance  with  9  CFR  71.21. 

Rodeo  cattle.  Cattle  used  at  rodeos  or 
competitive  events. 
***** 

■  27.  Section  78.2  is  revised  to  read  as 
follows: 

§  78.2  Handling  of  certificates,  permits, 
and  “S”  brand  permits  for  interstate 
movement  of  animals. 

(a)  Any  ICVI,  other  interstate 
movement  document  used  in  lieu  of  an 
ICVI,  permit,  or  “S”  brand  permit 
required  by  this  part  for  the  interstate 
movement  of  animals  shall  be  delivered 
to  the  person  moving  the  animals  by  th'e 
shipper  or  shipper’s  agent  at  the  time 
the  animals  are  delivered  for  movement 
and  shall  accompany  the  animals  to 
their  destination  and  be  delivered  to  the 
consignee  or  the  person  receiving  the 
animals. 

(b)  The  APHIS  representative,  State 
representative.  Tribal  representative,  or 
accredited  veterinarian  issuing  an  ICVI 
or  other  interstate  movement  document 
used  in  lieu  of  an  ICVI  or  a  permit, 
except  for  permits  for  entry  and  “,S” 
brand  permits,  that  is  required  for  the 
interstate  movement  of  animals  under 
this  part  shall  forward  a  copy  of  the 
ICVI,  other  interstate  movement 
document  used  in  lieu  of  an  ICVI,  or 
permit  to  the  State  animal  health  official 
of  the  State  of  origin  within  5  working 
days.  The  State  animal  health  official  of 
the  State  of  origin  shall  forward  a  copy 
of  the  ICVI,  other  interstate  movement 
document  used  in  lieu  of  an  ICVI,  or 
permit  to  the  State  animal  health  official 
of  the  State  of  destination  within  5 
working  days. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nunilier  0579-0047) 

■  28.  Section  78.5  is  revised  to  read  as 
follows: 

§78.5  General  restrictions. 

Cattle  may  not  be  moved  interstate 
except  in  compliance  with  this  subpart 
and  with  9  CFR  part  86.  Cattle  moved 
interstate  under  permit  in  accordance 
with  this  subpart  are  not  required  to  be 
accompanied  by  an  interstate  certificate 
of  veterinary  inspection  or  owner- 
shipper  .statement. 

■  29.  Section  78.6  is  revised  to  read  as 
follows; 


§  78.6  Steers  and  spayed  heifers. 

Steers  and  spayed  heifers  may  be 
moved  interstate  in  accordance  with  9 
CFR  part  86  and  without  further 
restriction  under  this  subpart. 

■  30.  Section  78.9  is  amended  as 
follows: 

■  a.  In  the  introductory  text,  by  revising 
the  first  sentence  to  read  as  set  forth 
below. 

■  b.  By  revising  paragraphs  (a)(3)(ii), 

(a)(3)(iii),  (b)(3)(i),  (b)(3)(ii),  (b)(3)(iv), 

(c)(l)(i),(c)(l)(ii),(c)(l)(iv)(A), 
(c)(l)(vi)(A),(c)(2)(ii)(A),(c)(3)(i), 

(c) (3)(ii),  (c)(3)(iv),(d)(l)(i),(d)(l)(ii), 

(d) (t)(iv)(A),  (d)(l)(vi)(A),  (d)(2)(ii)(A), 
and  (d)(3)  to  read  as  set  forth  below. 

§  78.9  Cattle  from  herds  not  known  to  be 
affected. 

Male  cattle  which  are  not  test  eligible 
and  are  from  herds  not  known  to  be 
affected  may  be  moved  interstate 
without  further  restriction  under  this 
subpart.  *  *  * 

(a)  *  *  * 

(3)  *  *  * 

(ii)  Such  cattle  are  moved  interstate  as 
part  of  a  commuter  herd  in  accordance 
with  a  commuter  herd  agreement  or 
other  documents  as  agreed  to  by  the 
shipping  and  receiving  States  or  Tribes. 

(iii)  Such  cattle  are  moved  interstate 
accompanied  by  an  ICVI  which  states, 
in  addition  to  the  items  specified  in 

§  78.1,  that  the  cattle  originated  in  a 
Class  P’ree  State  or- area. 

(b)  *  *  * 

(3)*  *  * 

(i)  Such  cattle  originate  in  a  certified 
brucellosis-free  herd  and  are 
accompanied  interstate  by  an  ICVI 
which  states,  in  addition  to  the  items 
specified  in  §  78.1,  that  the  cattle 
originated  in  a  certified  brucellosis-free 
herd;  or 

(ii)  Such  cattle  are  negative  to  an 
official  test  within  30  days  prior  to  such 
interstate  movement  and  are 
accompanied  interstate  by  an  ICVI 
which  .states,  in  addition  to  the  items 
specified  in  §  78.1,  the  test  dates  and 
results  of  the  official  tests;  or 
***** 

(iv)  Such  cattle  are  moved  as  part  of 
a  commuter  herd  in  accordance  with  a 
commuter  herd  agreement  or  other 
documents  as  agreed  to  by  the  shipping 
and  receiving  States  or  Tribes.. 

(c) *  *  * 

(1)  *  *  *  (i)  Such  cattle  may  be 
moved  interstate  from  a  farm  of  origin 
or  a  nonquarantined  feedlot  directly  to 
a  recognized  slaughtering  establishment 
without  further  restriction  under  this 
subpart. 

(ii)  Such  cattle  may  be  moved 
interstate  from  a  farm  of  origin  directly 
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to  an  approved  intermediate  handling 
facility  without  further  restriction  under 
this  subpart. 

***** 

(iv)  *  *  * 

(A)  They  are  negative  to  an  official 
test  conducted  at  the  specifically 
approved  .stockyard  and  are 
accompanied  to  slaughter  by  an  ICVl  or 
“S”  brand  permit  which  states,  in 
addition  to  the  items  specified  in  §  78.1, 
the  test  dates  and  results  of  the  official 
tests;  or 

***** 

(vi)  *  *  * 

(A)  They  are  negative  to  an  official 
test  within  30  days  prior  to  such 
interstate  movement  and  are 
accompanied  by  an  ICVI  or  “S”  brand 
permit  which  states,  in  addition  to  the 
items  specified  in  §  78.1 ,  the  test  dates 
and  results  of  the  official  tests;  or 
***** 

(2)*  *  * 

(ii)  *  *  * 

(A)  They  are  negative  to  an  official 
t(!.st  within  30  days  prior  to  such 
movement  and  are  accompanied  by  an 
ICVl  which  states,  in  addition  to  the 
items  specified  in  §  78.1,  the  test  dates 
and  results  of  the  official  tests;  or 
***** 

(3)*  *  * 

(i)  Such  cattle  originate  in  a  certified 
brucellosis-free  herd  and  are 
accompanied  interstate  by  an  ICVl 
which  states,  in  addition  to  the  items 
specified  in  §  78.1,  that  the  cattle 
originated  in  a  certified  brucellosis-free 
herd;  or 

(ii)  Suf;h  cattle  are  negative  to  an 
official  test  within  30  days  prior  to 
interstate  movement,  have  been  issued  a 
permit  for  entry,  and  are  accompanied 
interstate  by  an  KA^I  which  states,  in 
addition  to  the  items  specified  in  §  78.1, 
the  test  dates  and  results  of  the  official 
tests:  or 

***** 

(iv)  Such  cattle  are  moved  interstate 
as  part  of  a  commuter  herd  in 
accordance  with  a  commuter  herd 
agreement  or  other  documents  as  agreed 
to  by  the  shipping  and  receiving  States 
or  Tribes,  and 

(A)  The  cattle  being  moved  originate 
from  a  herd  in  which: 

(1)  All  the  cattle  vvijre  negative  to  a 
herd  blood  test  within  1  year  prior  to 
the  interstate  movement; 

(2)  Any  cattle  added  to  thelierd  after 
such  herd  blood  test  were  negative  to  an 
official  te.sl  within  30  days  prior  to  the 
date  the  cattle  were  added  to  the  herd; 

(,7)  None -of  the  cattle  in  the  herd  have 
come  in  contact  with  any  other  cattle; 
and  (B)  The  cattle  are  accompanied 
interstate  by  a  document  which  states 


the  dates  and  results  of  the  herd  hlood 
test  and  the  name  of  the  laboratory'  in 
which  the  official  tests  were  conducted 
***** 

(d)*  *  * 

(1) *  *  *  (i)  Such  cattle  may  be 
moved  interstate  from  a  farm  of  origin 
or  a  nonquarantined  feedlot  directly  to 
a  recognized  slaughtering  establishment 
without  further  restriction  under  this 
suhpart. 

(ii)  Such  cattle  may  be  moved 
interstate  from  a  farm  of  origin  directly 
to  an  approved  intermediate  handling 
facility  without  further  restriction  under 
this  subpart. 

***** 

(iv)  *  *  * 

(A)  They  are  negative  to  an  official 
te.st  conducted  at  the  specifically 
approved  stockyard  and  are 
accompanied  by  an  ICVl  or  “S”  brand 
permit  which  states,  in  addition  to  the 
items  specified  in  §  78.1,  the  test  dates 
and  results  of  the  official  tests;  or 

(vi)  *  *.  * 

(A)  They  are  negative  to  an  official 
test  within  30  days  prior  to  such 
interstate  movement  and  are 
accompanied  by  an  ICVl  or  “S”  brand 
permit  which  states,  in  addition  to  the 
items  specified  in  §  78.1,  the  test  dates 
and  results  of  the  official  tests;  or 
***** 

(2) *  *  * 

(ii)  *  *  * 

(A)  They  are  negative  to  an  official 
test  within  30  days  prior  to  such 
movement  and  are  accompanied  by  an 
ICVl  which  states,  in  addition  to  the 
items  specified  in  ^  78.1,  the  test  dates 
and  results  of  the  official  tests;  or 
***** 

(3)  Movement  other  than  in 
accordance  with  paragraphs  (d)(  1 )  or  (2) 
of  this  section.  Such  cattle  may  be 
moved  interstate  other  than  in 
a(x:ordance  with  paragraphs  (d)(1)  or  (2) 
of  this  section  only  if  such  cattle 
originate  in  a  certified  brucellosis-free 
herd  and  are  accompanied  interstate  by 
an  ICVl  which  states,  in  addition  to  the 
items  specified  in  §  78.1,  that  the  cattle 
originated  in  a  certified  brucellosis-free 
herd. 


§78.12  [Amended] 

■  31.  Section  78.12  is  amended  as 
follows: 

■  a.  In  the  introductory  text,  by  adding 
the  words  9  CFR  part  86,”  after  the 
citation  “§  78.10”. 

■  b.  In  paragraph  (a),  by  adding  the 
word  “further”  after  the  word 
“without”. 


■  c.  In  paragraphs  (d)(l  )(i).  (d)(2)(i),  and 
(d)(3)(ii),  by  removing  the  words  “a 
certificate”  and  adding  the  words  “an 
ICVl”  in  their  place  each  time  they 
occur. 

■  32.  Section  78.14  is  revised  to  read  as 
follows: 

§78.14  Rodeo  cattle. 

(a)  Rodeo  cattle  that  are  test-eligible 
and  that  are  from  a  herd  not  known  to 
be  affected  may  be  moved  interstate  if: 

(1)  They  are  classified  as  brucellosis 
negative  ba.sed  upon  an  official  test 
conducted  less  than  365  days  before  the 
date  of  interstate  movement:  Provided, 
however.  That:  The  official  test  is  not 
required  for  rodeo  cattle  that  are  moved 
only  between  Class  Free  States; 

(2)  The  cattle  are  identified  with  an 
official  eartag  or  any  other  official 
identification  device  or  method 
approved  by  the  Administrator  in 
accordance  with  §  78.5; 

(3)  There  is  no  change  of  ownership 
since  the  date  of  the  last  official  test; 

(4)  An  ICVl  accompanies  each 
interstate-movement  of  the  cattle;  and 

(5)  A  permit  for  entry  is  issued  for 
each  interstate  movement  of  the  cattle. 

(b)  Cattle  that  would  qualify  as  rodeo 
cattle,  but  that  are  used  for  breeding 
purposes  during  the  365  days  following 
the  date  of  being  tested,  may  be  moved 
interstate  only  if  they  meet  the 
requirements  for  cattle  in  this  sub[)art 
and  in  9  CFR  part  86. 

(Approved  by  the  Office  of  Managenufnt  and 
Buclget  under  control  number  0579-0047) 

§78.20  [Amended] 

■  33.  Section  78.20  is  amended  bv 
adding  the  w'ords  “and  with  9  CFR  jrart 
86”  after  the  word  "subpart”. 

§78.21  [Amended] 

■  34.  Section  78.21  is  amended  by 
adding  the  word  “further”  after  the 
w'ord  “w'ithout”. 

■  35.  Section  78.23,  paragraph  (c) 
introductory  text,  is  revised  to  read  as 
follows: 

§  78.23  Brucellosis  exposed  bison. 

(c)  Movement  other  than  in 
accordance  with  paragraphs  (a)  or  (b)  of 
this  section.  Brucellosis  exposed  bison 
which  are  from  herds  know'n  to  be 
affected,  but  which  are  not  part  of  a 
herd  being  depopulated  under  part  51  of 
this  chapter,  may  move  without  further 
restriction  under  this  subpart  if  the 
bison: 

***** 

§  78.24  [Amended] 

■  36.  Section  78.24  is  amended  as 
follows: 
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■  a.  In  paragraphs  (a)  and  (b),  by  adding 
the  word  “further”  after  the  word 
"without”  each  time  it  occurs. 

■  h.  In  paragraphs  (d)(1),  (d)(2).  (d)(3), 
and  (d)(4),  by  removing  the  words  "a 
certincate”  and  adding  the  words  “an 
ICVI”  in  their  place  each  time  they 
<»ccur. 

■  37.  A  now  part  86  is  added  to 
subchapter  C’-  to  read  as  follows: 

PART  86— ANIMAL  DISEASE 
TRACEABILITY 


Hti.l  Definitions. 

80.2  (General  retpiireinents  for  traceability. 

80.3  Kec.ordkeeping  rw^uirements. 

80.4  Official  identification. 

80.5  Documentation  refjiiirements  for 
interstate  inovtjinent  of  covered 
livestm:k. 

80.0  (Reserc’edl 
8f).7  (Reserved] 

80.8  Frr’ernption. 

Authority:  7  II.S.C.  8301-8317;  7  C.KR 
2.22.  2.80,  and  .371.4. 

§86.1  Definitions. 

Animal  identification  number  (AIN). 

A  numbering  system  for  the  official 
identification  of  individual  animals  in 
the  United  States  that  provides  a 
nationally  unique  identification  numln^r 
for  each  animal.  The  AIN  consists  of  1.5 
digits,  with  the  first  3  being  the  country 
c(>de  (840  for  the  United  .States  or  a 
unique  country  code  for  any  U..S. 
territory'  that  has  such  a  code  and  elects 
to  use  it  in  place  of  the  840  code).  The 
alpha  characters  U.SA  or  the  numeric 
code  a.ssigned  to  the  manufacturer  of  the 
identification  device  by  the 
International  Otmmittee  on  Animal 
Recording  may  be  used  as  an  alternative 
to  the  840  or  other  prefix  rejtresenting 
a  LI  .S.  territory:  however,  only  t)ie  AIN 
l)eginning  with  the  840  or  other  prefix 
representing  a  U.S.  territory  will  be 
nx  ognized  as  official  for  use  on  AIN  . 
tags  applied  to  animals  on  or  after 
March  1 1,  2015.  The  .AIN  beginning 
with  the  840  prefix  may  not  be  applied 
to  animals  known  to  have  been  born 
outside  the  United  .States. 

Approved  livestock  facilitv.  A 
stockyard,  livestock  market,  buying 
station,  concentration  point,  or  any 
other  premises  under  .State  or  Federal 
veterinary'  inspiiction  where  livestoc  k 
are  asscmblt'd  and  that  has  been 
approved  under  ^  71.20  of  this  chapter. 

Approved  fogg/'/ig  .s//e.  A  prcunises, 
authorized  by  Al’HI.S,  State,  or  Tribal 
animal  health  officials,  where  livestock 
may  be  officially  identified  on  behalf  of 
their  owner  or  the  person  in  po.ssession, 
care,  or  control  of  the  animals  when 
they  are  brought  to  the  premises. 


Commuter  herd.  A  herd  of  cattle  or 
bison  moved  interstate  during  the 
course  of  normal  livestock  management 
operations  and  w'ithout  change  of 
ownership  directly  between  tw'o 
premi.ses,  as  provided  in  a  commuter 
herd  agreement. 

Commuter  herd  agreement.  A  written 
agreencent  betwc;en  the  owner(s)  of  a 
herd  of  t;attle  or  bison  and  the  animal 
hccalth  officials  for  the  States  or  Tribes 
of  origin  and  de.stination  specifying  the 
conditions  required  for  the  intcmstate 
movement  from  one  premi.ses  to  another 
in  the  course  of  normal  livestock 
management  opcsrations  and  specifying 
the  time  period,  up  to  1  year,  that  the 
agreement  is  effective.  A  commuter  herd 
agreement  may  be  renewed  annually. 

Covered  livestock.  Cattle  and  bison, 
horses  and  other  ecjuine  species, 
poultry,  sheep  and  goats,  swine,  and 
captive  cerv'ids. 

Dairy  cattle.  All  cattle,  regardless  of 
age  or  sex  or  current  use,  that  are  of  a 
breed(s)  used  to  produce  milk  or  other 
dairy  products  for  human  consumption, 
including,  but  not  limited  to,  Ayrshire, 
Brown  .Sw'iss,  Holsteiu,  Jersey, 

Guernsey.  Milking  .Shorthorn,  and  Red 
and  Whites. 

Directly.  Moved  in  a  means  of 
convevance,  witliout  stopping  to  unload 
while  en  route,  except  for  stops  of  less 
than  24  hours  to  feed,  water,  or  rest  the 
animals  being  moved,  and  with  no 
commingling  of  animals  at  such  stops. 

Flock-based  number  system.  The 
flock-ba.sed  number  system  combines  a 
flock  identification  number  (FIN)  with  a 
producer's  unique  livestock  production 
numbering  system  to  provide  a 
tiationally  unique  identification  number 
for  an  animal. 

Flock  identification  number  (FIN).  A 
nationally  unique  number  assigned  by  a 
Stale,  Tribal,  or  Federal  animal  health 
authority  to  a  group  of  animals  that  are 
managed  as  a  unit  on  one  or  more 
premises  and  are  under  the  same 
(jwnership. 

Croup/lot  identification  number 
(CIN).  The  identification  number  used 
to  uniquely  identih'  a  “unit  of  animals” 
of  the  same  species  that  is  managed 
together  as  one  group  throughout  the 
preharvest  production  chain.  When  a 
GIN  is  used,  it  is  recorded  on 
documents  accompanying  the  animals 
moving  interstate;  it  is  not  nece.ssary  to 
have  the  GIN  attached  to  each  animal. 

Interstate  certificate  of  veterinary 
inspection  (ICVI).  An  official  document 
issued  by  a  Federal,  .Slate,  Tribal,  or 
accnuiited  veterinarian  certifying  the 
inspection  of  animals  in  preparation  for 
interstate  movement. 

(a)  The  IGVl  must  show'  the  species  of 
animals  covered  by  the  ICVM;  the 


number  of  animals  covered  by  the  IGVI; 
the  purpose  for  which  the  animals  are 
to  be  moved;  the  address  at  which  the 
animals  w’ere  loaded  for  interstate 
movement;  the  address  to  which  the 
animals  are  destined;  and  the  names  of 
the  consignor  and  the  consignee  and 
their  addresses  if  different  from  the 
address  at  which  the  animals  were 
loaded  or  the  address  to  which  the 
animals  are  destined.  Additionally, 
unless  the  species-specific  requirements 
for  IGVIs  provide  an  exception,  the  IGVl 
must  list  the  official  identification 
number  of  each  animal,  except  as 
provided  fn  paragraph  (b)  of  this 
definition,  or  group  of  animals  moved 
that  is  required  to  be  officially 
identified,  or,  if  an  alternative  form  of 
idcmtification  has  been  agreed  upon  by 
the  .sending  and  receiving  States,  the 
IGVl  must  include  a  record  of  that 
identification.  If  animals  moving  under 
a  GIN  ahso  have  individual  official 
identification,  only  the  GIN  must  be 
listed  on  the  IGVl.  An  IGVl  may  not  be 
issued  for  any  animal  that  is  not 
officially  identified  if  official 
identification  is  required.  If  the  animals 
are  not  required  by  the  regulations  to  be 
officially  identified,  the  IG.VI  must  state 
the  exemption  that  applies  (e.g.,  the 
cattle  and  bison  do  not  belong  to  one  of 
the  classes  of  cattle  and  bison  to  w  hich 
the  official  identific.3tion  requirements 
of  this  part  apply).  If  the  animals  are 
required  to  be  officially  identified  but 
tbe  identification  number  does  not  have 
to  be  recorded  on  the  IGVl,  the  ICVI 
must  state  that  all  animals  to  be  moved 
under  the  ICVI  are  officially  identified. 

()))  As  an  alternative  to  typing  or 
w'riting  individual  animal  identification 
on  an  IGVl,  if  agreed  to  by  tbe  receiving 
.State  or  Tribe,  another  document  may 
be  used  to  provide  this  information,  but 
only  tinder  tbe  following  conditions: 

( 1 )  The  document  must  be  a  .State 
fr/rm  or  APHl.S  form  that  requires 
individual  identification  of  animals  or  a 
printout  of  official  identification 
numbers  generated  by  computer  or  other 
means; 

(2)  A  legible  copy  of  the  document 
must  be  slajiled  to  the  original  and  each 
cony  of  the  ICVI; 

(.3)  Fach  copy  of  the  document  must 
identify  each  animal  to  be  moved  with 
the  ICVI,  but  any  information  pertaining 
to  other  animals,  and  any  unused  space 
on  the  document  for  recording  animal 
identification,  must  be  crossed  out  in 
ink;  and 

(4)  The  following  information  mu.st  be 
w'ritten  in  ink  in  the  identification 
column  on  the  original  and  each  copy 
of  the  ICVI  and  must  be  circled  or 
boxed,  also  in  ink,  so  that  no  additional 
informatirm  can  be  added; 
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(i)  The  name  of  the  document;  and 

(ii)  Either  the  unique  .serial  number  on 
the  document  or,  if  the  document  is  not 
imprinted  with  a  serial  number,  both 
the  name  of  the  person  who  prepared 
the  document  and  the  date  the 
document  was  signed. 

Interstate  movement.  From  one  State 
into  or  through  any  other  State. 

Livestock.  All  farm-raised  animals. 

Location-based  numbering  system. 

The  location-based  number  system 
combines  a  State  or  Tribal  issued 
location  identification  (LID)  number  or 
a  premi.ses  identification  number  (PIN) 
with  a  producer’s  unique  livestock 
production  numbering  system  to 
provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal. 

Location  identification  (LID)  nund)er. 

A  nationally  unique  number  issued  by 
a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  location  as 
determined  by  the  .State  or  Tribe  in 
which  it  is  issued.  The  I.ID  number  may 
be  used  in  conjunction  with  a 
producer’s  own  unicpie  livestock 
production  numbering  system  to 
provide  a  nationally  uniqui;  and  herd- 
unique  identification  number  for  an 
animal.  It  may  al.so  be  used  as  a 
component  of  a  group/lot  identification 
number  (GIN). 

Move.  To  carry,  enter,  import,  mail, 
ship,  or  transport:  to  aid,  abet,  cau.se,  or 
induce  carrying,  entering,  importing, 
mailing,  shipping,  or  transporting;  to 
offer  to  carry,  enter,  import,  mail,  ship, 
or  transport:  to  receive  in  order  to  carry, 
enter,  import,  mail.  ship,  or  transport;  or 
to  allow  any  of  these  activities. 

National  Uniform  Eartagging  System 
(NIJFS).  A  numbering  system  for  the 
official  identification  of  individual 
animals  in  the  United  .States  that 
provides  a  nationally  unique 
identification  number  for  each  animal. 

Official  eartag.  An  identification  tag' 
approved  by  APHIS  that  bears  an 
official  identification  number  for 
individual  animals.  Beginning  March 
11,  2014,  all  official  eartags 
manufactured  must  bear  an  official 
(*artag  shield.  Beginning  March  11, 

201. “i,  all  official  eartags  applied  to 
animals  must  bear  an  official  eartag 
shield.  The  design,  size,  shape,  color, 
and  other  characteristics  of  the  official 
eartag  w'ill  depend  on  the  needs  of  the 
users,  subject  to  the  approval  of  the 
Administrator.  The  official  eartag  must 
be  tamper-resistant  and  have  a  high 
retention  rate  in  the  animal. 

Official  eartag  shield.  The 
shield-shaped  graphic  of  the  ILS.  Route 
.Shield  with  “IJ.S.”  or  the  .State  postal 
abbreviation  or  Tribal  alpha  code 
imprinted  within  the  shield. 


Official  identification  device  or 
method.  A  means  approved  by  the 
Administrator  of  applying  an  official 
identification  number  to  an  animal  of  a 
specific  spec,ies  or  a.ssociating  an  official 
identification  number  with  an  animal  or 
group  of  animals  of  a  specific  species  or 
otherwi.se  officially  identifying  an 
animal  or  group  of  animals. 

Official  identification  number.  A 
nationally  unique  number  that  is 
permanently  associated  with  an  animal 
or  groiq)  of  animals  and  that  adheres  to 
one  of  the  following  systems: 

(1)  National  Uniform  Eartagging 
System  (NUES). 

(2)  Animal  identification  number 
(AIN). 

(3)  Location-bas(!d  number  system. 

(4)  Flock-based  number  system. 

(5)  Any  other  numbering  system 
approved  by  the  Administrator  for  the 
official  identification  of  animals. 

Officiallv  identified.  Identified  bv 
means  of  an  official  identification 
device  or  method  approved  by  the 
Administrator. 

Owner-shipper  statement.  A  statement 
signed  by  the  owner  or  shipper  of  the 
livestock  lieing  moved  stating  the 
location  from  whic:h  the  animals  are 
moved  interstate;  the  destination  of  the 
animals;  the  number  of  animals  covered 
by  the  statement;  the  species  of  animal 
covered;  the  name  and  address  of  the 
owner  at  the  time  of  the  movement;  the 
name  and  address  of  the  shipper;  and 
the  identification  of  each  animal,  as 
required  by  the  regulations,  unless  the 
regulations  specifically  provide  that  the 
identification  does  not  have  to  be 
recorded. 

Person.  Any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  or  joint  stock  company,  or  other 
legal  entity. 

Premises  identification  number  (PIN). 
A  nationally  unique  number  assigned  by 
a  State,  Tribal,  and/or  Federal  animal 
health  authority  to  a  premises  that  is.  in 
the  judgment  of  the  .State,  Tribal,  and/ 
or  Federal  animal  health  authority  a 
geographically  distinct  location  from 
other  premises.  The  PIN  may  be  us(;d  in 
conjunction  with  a  producer’s  own 
livestock  production  numbering  system 
to  provide  a  nationally  unique  and  herd- 
unique  identification  number  for  an 
animal.  It  may  be  used  as  a  component 
of  a  group/lot  identification  number 
(GIN). 

Recognized  slaughtering 
establishment.  Any  slaughtering  facility 
operating  under  the  Federal  Meat 
Inspection  Act  (21  LI.S.C.  601  et  seq.), 
the  Poultry  Products  Inspection  Act 
(21  U.S.C.  451  et  seq.),  or  State  meat 
or  poultry  inspection  acts  that  is 


approved  in  accordance  with  9  CFR 
71.21. 

United  States  Department  of 
Agriculture  (USDA)  approved  backtag. 

A  hacktag  issued  by  APHIS  that  , 
provides  a  temporary  unique 
identification  for  each  animal. 

§86.2  General  requirements  for 
traceability. 

(a)  The  regulations  in  this  part  apply 
only  tf)  covered  livestock,  as  defined  in 
§86.1. 

(b)  No  j)erson  may  move  covered 
liv'estock  interstate  or  receive  such 
livestock  moved  interstate  unless  the 
livestock  meet  all  applicable 
requirements  of  this  part. 

(c)  The  regulations  in  this  part  will 
apply  to  the  movement  of  covered 
livestqck^onto  and  from  Tribal  lands 
only  when  the  movement  is  an 
interstate  movement;  i.e.,  when  the 
movement  is  across  a  .State  line. 

(d)  In  addition  to  meeting  all 
applicable  requirements  of  this  part,  all 
covenul  livestock  moved  interstate  must 
be  moved  in  com{)liance  with  all 
applicable  provisions  of  APHIS  [)rogram 
disease  regulations  (subchapter  C  r)f  this 
t;hapter). 

(e)  The  interstate  movement 
requirements  in  this  part  do  not  apply 
to  the  movement  of  covered  livestock  if: 

(1)  The  movement  occurs  entirely 
w'ithin  Tribal  land  that  straddles  a  State 
line  and  the  Tribe  has  a  separate 
traceability  system  from  the  States  in 
which  its  lands  are  located:  or 

(2)  The  movement  is  to  a  cu.stom 
slaughter  facility  in  accordance  with 
Federal  and  .State  regulations  for 
preparation  of  meat. 

§  86.3  Recordkeeping  requirements. 

(a)  Official  identification  device 
distribution  records.  Any  .State,  Tribe, 
accredited  veterinarian,  or  other  person 
or  entity  who  distributes  official 
identification  devices  must  maintain  for 
5  years  a  record  of  the  names  and 
addresses  of  anyone  to  whom  the 
devices  were  distributed. 

(b)  Interstate  movement  records. 
Approved  livestock  facilities  must  keep 
any  ICVls  or  alternate  documentation 
that  is  required  by  this  part  for  the 
interstate  movement  of  f:overed 
live.stock  that  enter  the  facility  on  or 
after  March  11,  2013.  For  poultry  and 
swine,  such  documents  micst  be  kept  for 
at  least  2  years,  and  for  cattle  and  bison, 
sheep  and  goats,  cervids,  and  equines,  5 
years. 

§86.4  Official  identification. 

[af  Official  identification  devices  and 
methods.  I’he  Administrator  has 
approved  the  following  official 
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identification  devices  or  methods  for  the 
spec.ies  listed.  The  Administrator  may 
authorize  the  use  of  additional  devices 
or  methods  for  a  specific  species  if  he 
Of  she  determines  that  such  additional 
devices  or  methods  will  provide  for 
adequate  traceability. 

(1)  Cattle  and  bison.  Cattle  and  bison 
that  are  required  to  he  officially 
identified  for  interstate  movement 
under  this  part  must  be  identified  by 
means  of; 

(1)  An  official  eartag;  or 

(ii)  Brands  registered  w'ith  a 
recognized  brand  inspection  authority 
and  accompanied  by  an  official  brand 
inspection  certificate,  when  agreed  to  by 
the  shipping  and  rec:eiving  State  or 
Tribal  animal  bealth  authorities;  or 

(iii)  Tattoos  and  other  identification 
methods  acceptable  to  a  breed 
as.sociation  for  registration  purposes, 
accxunpanied  by  a  breed  registration 
certificate,  when  agreed  to  by  the 
shipping  and  receiving  State  or/Tribal 
animal  health  authorities;  or 

(iv)  Group/lot  identification  when  a 
group/lot  identification  number  (GIN) 
may  be  used. 

(2)  Horses  and  other  equine  species. 
Horses  and  other  equine  species  that  are 
rriquired  to  be  officially  identified  for 
interstate  movement  under  this  part 
must  be  identified  by  one  of  the 
following  methods: 

(i)  A  description  sufficient  to  identify 
the  individual  equine  including,  but  not 
limited  to,  name,  age,  breed,  color, 
gender,  distinctive  markings,  and 
unique  and  permanent  forms  of 
identification  when  pre.sent  (e.g., 
brands,  tattoos,  scars,  cowlicks, 
blemishes  or  biometric  measurements). 
When  the  identity  of  the  equine  is  in 
question  at  the  receiving  de.stination, 
the  State  or  Tribal  animal  health  official 
in  the  State  or  Tribe  of  destination  or 
APHIS  representative  may  determine  if 
the  description  provided  is  sufficient;  or 

(ii)  Electronic  identification  that 
complies  with  ISO  117H4/11785;  or 

(iii)  Non-ISO  electronic  identification 
injected  to  the  equine  on  or  before 
March  11,  2014;  or 

(iv)  Digital  photographs  sufficient  to 
identify  the  individual  equine;  or 

(v)  For  equines  being  commercially 
transported  to  slaughter,  a  device  or 
method  authorized  by  88  of  this  chapter. 

(3)  Poultry.  Poultry  that  are  required 
to  be  officially  identified  for  interstate 
movement  under  this  part  must  be 
identified  by  one  of  the  following 
methods: 

(i)  Sealed  and  numbered  leg  bands  in 
the  manner  referenced  in  the  National 
Poultry  Improvement  Plan  regulations 
(parts  M.'i  through  147  of  this  chapter); 
or  - 


(ii)  Group/lot  identification  when  a 
group/lot  identification  number  (GIN) 
may  be  used. 

(4)  Sheep  and  goats.  Sheep  and  goats 
that  are  required  to  be  officially 
identified  for  interstate  movement 
under  this  part  must  be  identified  by  a 
device  or  method  authorized  by  part  79 
of  this  chapter. 

(5)  Swine.  Swine  that  are  required  to 
be  officially  identified  for  interstate 
movement  under  this  part  must  be 
identified  by  a  device  or  method 
authorized  by  §  71.19  of  this  chapter. 

(6)  Captive  cervids.  Captive  cervids 
that  are  required  to  be  officially 
identified  for  interstate  movement 
under  this  part  must  be  identified  by  a 
device  or  method  authorized  by  part  77 
of  this  chapter. 

(h)  Official  identification 
requirements  for  interstate  movement — 
(1)  Cattle  and  bison,  (i)  All  cattle  and 
bison  listed  in  paragraphs  (b)(l)(iii)(A) 
through  (b)(l)(iii)(D)  of  this  section  must 
be  officially  identified  prior  to  the 
interstate  movement,  using  an  official 
identification  device  or  method  listed  in 
paragraph  (a)(1)  of  this  section  unless: 

(A)  Tne  cattle  and  bison  are  moved  as 
a  commuter  herd  with  a  copy  of  the 
commuter  herd  agreement  or  other 
documents  as  agreed  to  by  the  shipping 
and  receiving  States  or  Tribes.  If  any  of 
the  cattle  or  bison  are  shipped  to  a  State 
or  Tribe  not  included  in  thejc:ommuter 
herd  agreement  or  other  documentation, 
then  these  cattle  or  bison  must  be 
officially  identified  and  documented  to 
the  original  State  of  origin. 

(B)  The  cattle  and  bison  are  moved 
directly  from  a  location  in  one  State 
through  another  State  to  a  second 
location  in  the  original  State. 

(C)  The  cattle  and  bison  are  moved 
interstate  directly  to  an  approved 
tagging  site  and  are  officially  identified 
before  commingling  with  cattle  and 
bison  from  other  premises  or  identified 
by  the  use  of  backtags  or  other  methods 
that  will  ensure  that  the  identity  of  the 
animal  is  accurately  maintained  until 
tagging  so  that  the  official  eartag  can  be 
correlated  to  the  person  responsible  for 
shipping  the  animal  to  the  approved 
tagging  site. 

(D)  The  cattle  and  bison  are  moved 
between  shipping  and  receiving  States 
or  Tribes  with  another  form  of 
identification,  as  agreed  upon  by  animal 
health  officials  in  the  shipping  and 
receiving  States  or  Tribes. 

(ii)  Cattle  and  bi.son  may  also  be 
moved  interstate  without  official 
identification  if  they  are  moved  directly 
to  a  recognized  slaughtering 
establishment  or  directly  to  no  more 
than  onft  approved  livestock  facility  and 
then  directly  to  a  recognized 


slaughtering  establishment,  where  they 
are  harvested  within  3  days  of  arrival; 
and. 

(A)  They  are  moved  interstate  with  a 
USDA-approved  backtag;  or 

(B)  A  IJSDA-approved  backtag  is 
applied  to  the  cattle  or  bison  at  the 
recognized  slaughtering  establishment 
or  federally  approved  livestock  facility. 

(C)  If  a  (letermination  to  hold  the 
cattle  or  bison  for  more  (.han  3  days  is 
made  after  the  animals  arrive  at  the 
slaughter  establishment,  the  animals 
must  be  officially  identified  in 
accordance  with  §  8t).‘4(d)(4)(ii). 

(iii)  Beginning  on  March  11,  2013,  all 
cattle  and  bison  listed  below  are  subject 
to  the  official  identiiicatioti 
requirements  of  this  section; 

(^A)  All  .sexually  intact  cattle  and 
bison  18  months  of  age  or  over; 

(B)  All  female  dairy  cattle  of  any  age 
and  all  dairy  males  born  after  March  11, 
2013; 

(C)  Cattle  and  bison  of  any  age  used 
for  rodeo  or  recreational  events;  and 

(D)  Cattle  and  bison  of  any  age  used 
for  show's  or  exhibitions. 

(2)  Sheep  and  goats.  Sheep  and  goats 
moved  inter.state  must  be  officially 
identified  prior  to  the  interstate 
movement  unless  they  are  exempt  from 
official  identification  requirements 
under  9  CFR  part  79  or  are  officially 
identified  after  the  interstate  movement, 
as  provided  in  9  C’FR  part  79. 

(Tl)  Swine.  Swine  moving  interstate 
must  be  officially  identified  in 
accordance  with  §  71.19  of  this  chapter. 

(4)  Horses  and  other  equines.  Horses 
and  other  equines  moving  interstate 
moved  interstate  must  be  officially 
identified  prior  to  the  interstate 
movement,  using  an  official 
identification  device  or  method  listed  in 
paragraph  (a)(2)  of  this  section  unless: 

(i)  They  are  used  as  the  mode  of 
transportation  (horseback,  horse  arnl 
buggy)  for  travel  to  another  location  and 
then  return  direct  to  the  original 
location. 

(ii)  They  are  moved  from  the  farm  or 
stable  for  veterinary  medical 
examination  or  treatment  and  returned 
to  the  same  location  without  change  in 
ownership. 

(iii)  They  are  moved  directly  from  a 
location  in  one  State  through  another 
State  to  a  .second  location  in  the  original 
State. 

(iv)  They  are  moved  between  shipping 
and  receiving  States  or  Tribes  with 
another  form  of  identification  as  agreed 
upon  by  animal  health  officials  in  the 
shipping  and  receiving  States  or  Tribes. 

(5)  Poultry.  Poultry  moving  interstate 
must  be  officially  identified  prior  to 
interstate  movement  unless: 

(i)  The  shipment  of  poultry  is  from  a 
hatchery  to  a  redistributor  or  poultry 
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grower  and  the  person  responsible  for 
receiving  the  shipment  maintains  a 
record  of  the  supplier;  or 

(ii)  The  shipment  is  from  a 
redistributor  to  a  poultry  grower  and  the 
person  responsible  for  ret;eiving  the 
chicks  maintains  a  record  of  the 
supplier  of  the  chicks;  or 

(iii)  The  poultry  are  identified  as 
agreed  upon  by  the  States  or  Tribes 
involved  in  the  movement. 

(6)  Captive  cen’ids.  Captive  cervids 
moving  interstate  mu.st  be  officially 
identified  prior  to  interstate  movement 
in  accordance  with’part  77  of  this 
chapter. 

(c)  Use  of  more  than  one  official 
eartag.  Beginning  on  March  13,  2013,  no 
more  than  one  official  eartag  may  be 
applied  to  an  animal,  except  that: 

(1)  Another  official  eartag  may  be 
applied  providing  it  bears  the  same 
official  identification  number  as  an 
existing  one. 

(2)  In  specific  cases  when  the  need  to 
maintain  the  identity  of  an  animal  is 
intensified  (e.g..  such  as  for  export 
shipments,  ciuarantined  herds,  field 
trials,  experiments,  or  di.sease  surveys), 
a  State  or  Tribal  animal  health  official 
or  an  area  veterinarian  in  charge  may 
approve  the  application  of  an  additional 
official  eartag  to  an  animal  that  already 
has  one  or  more.  The  person  applying 
the  additional  official  eartag  must 
record  the'  following  information  about 
the  event  and  maintain  the  record  for  .S 
years:  The  date  the  additional  official 
eartag  is  added;  the  reason  for  the 
additional  official  eartag  device;  and  the 
official  identification  numbers  of  both 
the  new  official  eartag  and  the  one(s) 
already  attached  to  the  animal. 

(3)  An  eartag  with  an  animal 
identification  number  (AIN)  beginning 
with  the  840  prefix  (either  radio 
freijuency  identification  or  visual-only 
tag)  may  be  applied  to  an  animal  that  is 
already  officially  identified  wdth  one  or 
more  National  Uniform  Eartagging 
System  tags  and/or  an  official 
vaccination  eartag  used  for  bnicellosis. 
The  person  applying  the  AIN  eartag 
mu.st  record  the  date  the  AIN  tag  is 
added  and  the  offic;ial  identification 
numbers  of  both  official  eartags  and  , 
must  maintain  those  records  for  5  years. 

(4)  A  brucellosis  vaccination  eartag 
with  a  National  Uniform  Eartagging 
Sy.stem  number  may  be  applied  in 
accordance  with  part  78  of  this  chapter 
to  an  animal  that  is  already  officially 
identified  with  one  or  more  official 
eartags  under  this  part.  The  person 
applying  the  vaccination  eartag  mu.st 
record  the  date  the  tag  is  added  and  the 
official  identification  numbers  of  both 
the  existing  official  eartag(s)  and  the 


vaccination  eartag  and  must  maintain 
those  records  for  5  years. 

(d)  Removal  or  loss  of  official 
identification  devices.  (1)  Official 
identification  devices  are  intended  to 
provide  permanent  identification  of 
livestock  and  to  ensure  the  ability  to 
find  the  source  of  animal  disease 
outbreaks.  Removal  of  these  devices, 
including  devices  applied  to  imported 
animals  in  their  countries  of  origin  and 
recognized  by  the  Administrator  as 
official,  is  prohibited  except  at  the  time 
of  slaughter,  at  any  other  location  upon 
the  death  of  the  animal,  or  as  otherwise 
approved  by  the  .State  or  Tribal  animal 
health  official  or  an  area  veterinarian  in 
charge  when  a  device  needs  to  be 
replaced, 

(2)  All  man-made  identification 
devices  affixed  to  covered  livestock 
unloaded  at  slaughter  plants  after 
moving  interstate  must  be  removed  at 
the  slaughter  facility  by  slaughter- 
facility  personnel  with  the  devirses 
correlated  with  the  animal  and  its 
carcass  through  final  inspection  or 
condemnation  by  means  approved  by 
the  Food  Safety  Inspection  .Service 
(FSIS).  If  diagnostic  samples  are  taken, 
the  identification  devices  must  be 
packaged  with  the  samples  and  be 
correlated  with  the  carcasses  through 
final  inspection  or  condemnation  by 
means  approved  by  FSIS.  Devices 
collected  at  slaughter  must  be  made 
available  to  APHIS  and  F.SIS  by  the 
slaughter  plant. 

(3)  All  official  identification  devices 
affixed  to  covered  livestock  carcasses 
moved  interstate  for  rendering  must  be 
removed  at  the  rendering  facility  and 
made  available  to  APHIS. 

(4)  If  an  animal  lo.ses  an  official 
identification  device  and  needs  a  new 
one:  (i)  A  replacement  tag  with  a 
different  official  identification  number 
may  be  applied.  The  person  applying  a 
new  official  identification  device  with  a 
different  official  identification  number 
must  record  the  following  information 
about  the  event  and  maintain  the  record 
for  5  years:  The  date  the  new  official 
identification  device  was  added;  the 
official  identification  number  on  the 
device;  and  the  official  identification 
nuinbor  on  the  old  device  if  known. 

(ii)  Replacement  of  a  temporary 
identification  device  with  a  new  official 
identification  device  is  considered  to  be 
a  retagging  event,  and  all  applicable 
information  must  be  maintained  in 
accordance  with  paragraph  (d)(4)(i)  of 
this  section. 

(iii)  A  duplicate  replacement  eartag 
with  the  offic:ial  number  of  the  lost  tag 
may  be  applied  in  accordance  with 
APHIS’  protocol  for  the  administration 
of  such  tags. 


(e)  Replacement  of  official 
identification  devices  for  reasons  other 
than  loss. 

(l)  Circumstances  under  which  a 
State  or  Tribal  animal  health  official  or 
an  area  veterinarian  in  charge  may 
authorize  replacement  of  an  official 
identification  device  include,  but  are 
not  limited  to: 

(1)  Deterioration  of  the  device  such 
that  loss  of  the  device  appears  likely  or 
the  number  can  no  longer  be  read; 

(ii)  Infection  at  the  site  where  the 
device  is  attached,  necessitating 
application  of  a  device  at  another 
location  (e.g.,  a  slightly  different 
location  of  an  eartag  in  the  ear); 

(iii)  Malfunction  of  the  electronic 
component  of  a  radio  frequency 
identification  (RFID)  device:  or 

(iv)  Incompatibility  or  inoperability  of 
the  electronic  component  of  an  RFID 
device  with  the  management  system  or 
unacceptable  functionality  of  the 
management  system  due  to  use  of  an 
RFID  device. 

(2)  Any  time  an  official  identification 
device  is  replaced,  as  authorized  by  the 
State  or  Tribal  animal  health  official  or 
area  veterinarian  in  charge,  the  person 
replacing  the  devit;e  must  record  the 
following  information  about  the  event 
and  maintain  the  record  for  .'i  years: 

(i)  The  date  on  which  the  device  was 
removed ; 

(ii)  Contact  information  for  the 
location  where  the  device  was  removed; 

(iii)  The  official  identification  number 
(to  the  extent  possible)  on  the  device 
removed; 

(iv)  The  type  of  device  removed  (e.g., 
metal  eartag,  RFID  eartag); 

(v)  The  reason  for  the  removal  of  the 
dew  ice; 

(vi)  The  now  official  identification 
number  on  the  replacement  device;  and 

(vii)  The  type  of  replacement  device 
applied. 

(f)  Sale  or  transfer  of  official 
identification  devices.  Official 
identification  devices  are  not  to  be  .sold 
or  otherwise  transferred  from  the 
preini.ses  to  which  they  were  originally 
issued  to  another  premises  without 
authorization  by  the  Administrator  or  a 
.State  or  Tribal  animal  health  official. 

§86.5  Documentation  requirements  for 
interstate  movement  of  covered  livestock. 

(a)  The  p(;rsons  responsible  for 
animals  leaving  a  premi.ses  for  interstate 
movement  must  ensure  that  the  animals 
are  accompanied  by  an  interstate 
certificate  of  veterinary  inspection 
(ICVl)  hr  other  document  required  by 
this  part  for  the  interstate  movement  of 
animals. 

(b) (1)  The  APHI.S  rejjresentativ'e,  .State 
or  Tribal  representative,  or  accredittul 
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veterinarian  issuing  an  ICVI  or  other 
document  required  for  the  interstate 
movement  of  animals  under  this  part 
must  forward  a  copy  of  the  ICVI  or  other 
document  to  the  State  or  Tribal  animal 
health  official  of  the  State  or  Tribe  of 
origin  within  7  calendar  days  from  the 
date  on  which  the  ICVI  or  other 
document  is  issued.  The  State  or  Tribal 
animal  health  official  in  the  State  or 
Tribe  of  origin  must  forward  a  copy  of 
the  ICVI  or  other  document  to  the  State 
or  Tribal  animal  health  official  the  State 
or  Tribe  of  destination  within  7  calendar 
days  from  date  on  which  the  ICVI  or 
other  document  is  received. 

(2)  The  animal  health  official  or 
accredited  veterinarian  issuing  or 
receiving  an  ICVI  or  other  interstate 
movement  document  in  accordance 
with  paragraph  (bKl)  of  this  section 
must  keep  a  copy  of  the  ICVI  or 
alternate  documentation.  For  poultry 
and  swine,  such  documents  must  be 
kept  for  at  least  2  years,  and  for  cattle 
and  bison,  sheep  and  goats,  cervids,  and 
equines,  5  years. 

(c)  Cattle  and  bison.  Cattle  and  bison 
moved  interstate  must  be  accompanied 
bv  an  ICVI  unless: 

(1)  They  are  moved  directly  to  a 
recognized  slaughtering  establishment, 
or  directly  to  an  approved  livestock 
facility  and  tlien  directly  to  a  recognized 
slaughtering  establishment,  and  they  are 
accompanied  by  an  owner-shipper 
statement. 

(2)  They  are  moved  directly  to  an 
approved  livestock  facility  with  an 
owner-shipper  statement  and  do  not  - 
move  interstate  from  the  facility  unless 
accompanied  by  an  ICV'I. 

(3)  Tney  are  moved  from  the  farm  of 
origin  for  veterinary  medical 
examination  or  treatment  and  returned 
to  the  farm  of  origin  w'ithont  change  in 
ownership. 

(4)  rhey  are  moved  directly  from  one 
State  through  another  State  and  back  to 
the  original  State. 

(5)  They  are  moved  as  a  commuter 
herd  w'ith  a  copy  of  the  commuter  herd 
agreement  or  other  document  as  agreed 
to  by  the  States  or  Tribes  involved  in  the 
movement. 

((3)  Additionally,  cattle  and  bison  may 
be  moved  between  shipping  and 
receiving  States  or  Tribes  with 
documentation  other  than  an  ICVI,  e.g., 
a  brand  insjiection  certificate,  as  agreed 


upon  by  animal  health  officials  in  the 
shipping  and  receiving  .States  or  Tribes. 

(7)  The  official  identification  number 
of  cattle  or  bison  must  be  recorded  on 
the  ICVI  or  alternate  documentation 
unless: 

.(i)  The  cattle  or  hison  are  moved  from 
an  approved  livestock  facility  directly  to 
a  recognized  slaughtering  establishment; 
or 

(ii)  The  cattle  and  bison  are  sexually 
intact  cattle  or  bi.son  under  18  months 
of  age  or  steers  or  spayed  heifers;  Except 
that:  This  exception  does  not  apply  to 
sexually  intact  dairy  cattle  of  any  age  or 
to  cattle  or  bison  used  for  rodeo, 
exhibition,  or  recreational  purposes. 

(d)  Sheep  and  goats.  Sheep  and  goats- 
moved  interstate  must  be  accompanied 
by  documentation  as  required  by  part  79 
of  this  chapter. 

(e)  Swine.  Swine  moved  interstate 
mu.st  be  accompanied  by  documentation 
in  accordance  with  §  7 1 . 19  of  this 
chapter  or,  if  apnlicahle,  wdth  part  85. 

(f)  Horses  ana  other  equines.  Horses 
and  other  equines  moved  interstate 
must  be  accompanied  by  an  ICVI  unless; 

{1 )  They  are  used  as  the  mode  of 
transportation  (horseback,  horse  and 
buggy)  for  travel  to  another  location  and 
then  return  direct  to  the  original 
location. 

(2)  They  are  moved  from  the  farm  or 
stable  for  veterinary  medical 
examination  or  treatment  and  returned 
to  the  same  location  without  change  in 
ownership. 

(3)  They  are  moved  directly  from  a 
location  in  one  State  through  another 
.State  to  a  second  location  in  the  original 
State. 

(4)  Additionally,  equines  may  be 
moved  betw'een  shipping  and  receiving 
Slates  or  Tribes  with  documentation 
other  than  an  IC.Vl,  e.g.,  an  equine 
infectious  anemia  test  chart,  as  agreiMl  to 
by  the  shipping  and  receiving  States  or 
Tribes  involved  in  the  movement. 

(5)  Equines  moving  commercially  to 
slaughter  must  be  accompanied  by 
documentation  in  accordance  with  part 
88  of  this  chapter.  Equine  infectious 
anemia  reactors  moving  interstate  must 
be  accompanied  by  documentation  as 
required  by  part  75  of  this  chapter. 

(g)  Poultry.  Poultry  moved  interstate 
must  be  accompanied  by  an  KWl  unless: 

(1)  They  are  from  a  flock  participating 
in  the  National  Poultry  Improvement 


Plan  (NPIP)  and  are  accompanied  by  the 
documentation  required  under  the  NPIP 
regulations  (parts  145  through  147  of 
this  chapter)  for  participation  in  that 
program;  or 

(2)  They  are  moved  directly  to  a 
recognized  slaughtering  or  rendering 
e.stablishment;  or 

(3)  3’hey  are  moved  from  the  farm  of 
origin  for  veterinary  medit;al 
examination,  treatment,  or  diagnostic 
purposes  and  either  returned  to  the  farm 
of  origin  without  change  in  ownership  . 
or  euthanized  and  disposed  of  at  the 
veterinary  facility;  or 

(4)  They  are  moved  directly  from  one 
State  through  another  State  and  back  to 
the  original  State;  or 

(5)  They  are  moved  between  shipping 
and  receiving  .States  or  Tribes  with  a  VS 
Form  9-3  or  documentation  other  than 
an  ICVI,  as  agreed  upon  by  animal 
health  officials  in  the  shipping  and 
receiving  States  or  Tribes. 

(B)  3'hey  are  moved  under  permit  in 
accordance  with  part  82  of  this  chapter. 

(h)  Captive  cer\dds.  Captive  cervids 
moved  interstate  must  be  accompanied 
by  documentation  as  required  by  part  77 
of  this  chapter. 

§86.6  [Reserved] 

§  86.7  [Reserved] 

§86.8  Preemption. 

Stale,  Tribal,  and  local  laws  and 
regulations  may  not  specify  an  official 
identification  device  or  method  that 
would  have  to  be  used  if  multiple 
devices  or  methods  may  he  used  under 
this  part  for  a  particular  s])ecies,  nor 
may  the  .State  or  Tribe  of  destination 
impose  requirements  that  would 
otherwise  cause  the  State  or  Tribt^  from 
which  the  shijnnents  originate  to  have 
to  develop  a  particular  kind  of 
traceability  system  or  change  its  existing 
system  in  order  to  meet  the 
requirements  of  the  State  or  Tribe  of 
destination. 

Done  in  Washington,  D(3,  this  lUlh'clay  of 
December  2012. 

Fdward  Avalos. 

Under  Secretory  for  Marketing  and  Regulatory 
Programs. 

(FR  Doc.  2012-31114  Filed  l-R-13;  8:45  ainl 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-25;  FCC  12-144] 

Implementation  of  the  Local 
Community  Radio  Act  of  2010; 

Revision  of  Service  and  Eligibility 
Rules  for  Low  Power  FM  Stations 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  modifies  its  rules  in  order 
to  implement  provisions  of  the  Local 
Community  Radio  Act  of  2010 
(“LCRA”).  It  also  proposes  changes  to 
its  rules  intended  to  promote  the  low 
power  FM  service’s  localism  and 
diversity  goals,  reduce  the  potential  for 
licensing  abuses,  and  clarify  certain 
rules. 

DATES:  Effective  February  8,  2013, 
except  for  amendments  to  §§  73.807, 
73.810,  73.827,  73.850,  73.853,  73.855, 
73.860,  73.872  which  contain 
information  collection  requirements  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(“OMB”).  TheiFCC  will  seek  Paperwork 
Reduction  Act  comments  via  a  separate 
notice  in  the  Federal  Register.  The  FCC 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  those  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Doyle  (202)  418-2789. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Sixth 
Report  and  Order  {“Sixth  RB-O”),  P'CC 
No.  12-144,  adopted  November  30, 

2012.  The  full  text  of  the  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street  SW.,  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  httj}://wH'w.fcc.gov. 

Summary  of  Sixth  Report  and  Order 

1.  On  March  19,  2012,  we  relea.sed  a 
Fourth  Further  Notice  of  Proposed  Rule 
Making  [“Fourth  FNPRM”)  in  this 
proceeding,  seeking  comment  on 
propo.sals  to  amend  the  rules  to 
implement  provisions  of  the  LCRA  and 
to  promote  a  more  sustainable 
^  community  radio  service.  These 
proposed  changes  were  intended  to 
advance  the  LCRA’s  core  goals  of 
localism  and  diversity  while  preserving 
the  tec  hnical  integrity  of  all  of  the  FM 
servioes.  We  also  sought  comment  on 
proposals  to  reduce  the  potential  for 
licensing  abuses. 


2.  In  this  Sixth  R&'O,  we  adopt  an 
LPFM  service  standard  for  second- 
adjacent  channel  spacing  waivers 
(“second-adjacen*  waivers”),  in 
accordance  with  section  3(b)(2)(A)  of 
the  LCRA.  We  also  specify  the  manner 
in  which  a  waiver  applicant  can  satisfy 
this  standard  and  the  manner  in  which 
we  will  handle  complaints  of 
interference  caused  by  LPFM  stations 
operating  pursuant  to  second-adjacent 
waivers.  As  specified  in  section  7  of  the 
LCRA,  we  establish  separate  third- 
adjacent  channel  interference 
remediation  regimes  for  short-spaced 
and  fully-spaced  LPFM  stations.  Finally, 
as  mandated  by  section  6  of  the  LCRA, 
we  modify  our  rules  to  address  the 
potential  for  predicted  interference  to 
FM  translator  input  signals  from  LPFM 
stations  operating  on  third-adjacent 
channels. 

3.  We  also  make  a  number  of  other 
changes  to  our  rules  to  better  promote 
the  core  localism  and  diversity  goals  of 
LPFM  service.  Specifically,  we  modify 
our  rules  to  clarify  that  the  localism 
requirement  set  forth  in  §  73.853(b) 
applies  not  just  to  LPf'M  applicants  but 
also  to  LPFM  permittees  and  licensees. 
We  revise  our  rules  to  permit  cross¬ 
ownership  of  an  LPFM  station  and  up 
to  two  FM  translator  stations,  but  we 
adopt  a  number  of  restrictions  on  such 
cross-ownership  in  order  to  ensure  that 
the  LPFM  service  retains  its  extremely 
local  focus.  lit  the  interests  of  advancing 
the  Commi.ssion’.s  efforts  to  increase 
ownership  of  radio  stations  by  federally 
recognized  American  Indian  Tribes  and 
Alaska  Native  Villages  (“Tribal 
Nations”)  or  entities  owned  or 
controlled  by  Tribal  Nations,  we  revise 
our  rules  to  explicitly  provide  for  the 
licensing  of  LPFM  .stations  to  Tribal 
Nations  or  entities  owned  and 
controlled  by  Tribal  Nations 
(collectively,  “Tribal  Nation 
Applicants”),  and  to  permit  Tribal 
Nation  Applicants  to  own  or  hold 
attributable  interests  in  up  to  two  LPFM 
stations.  In  addition,  we  modify  the 
point  system  that  we  use  to  select  from 
among  MX  LPFM  applications. 
Specifically,  we  revise  the  established 
community  presence  criterion;  retain 
the  local  program  origination  criterion; 
and  add  new  criteria  to  promote  the 
establishment  and  staffing  of  a  main 
studio,  radio  service  propo.sals  by  Tribal 
Nation  Applicants  to  serve  Tribal  lands, 
and  new  entry  into  radio  broadcasting. 
Given  these  changes,  we  revise  the 
existing  exception  to  the  cross- 
ownership  rule  for  student-run  stations. 
We  also  modify  the  way  in  which 
involuntary  time  sharing  works,  shifting 
from  sequential  to  concurrent  licen.se 


terms  and  limiting  involuntary  time 
sharing  arrangements  to  three 
applicants.  We  adopt  mandatory  time 
sharing,  which  previously  applied  to 
full-service  NCE  stations  but  not  LPFM 
stations,  for  the  LPFM  service.  We  also 
revise  our  rules  to  eliminate  the  LPlO 
class  of  LPFM  facilities  and  eliminate 
the  intermediate  frequency  (“I.F.”) 
protection  requirements  applicable  to 
LPFM  stations.  Finally,  we  briefly 
discuss  administrative  aspects  of  the 
upcoming  filing  window  for  LPFM 
stations. 

A.  Waiver  of  Second-Adjacent  Channel 
Minimum  Distance  Separation 
Requirements 

4.  Section  3(b)(2)(A)  of  the  LCRA 
explicitly  grants  the  Commission  the 
authority  to  waive  the  second-adjacent 
channel  spacing  requirements  set  forth 
in  §  73.807  of  the  rules.  It  permits 
second-adjacent  waivers  where  an 
LPFM  station  e.stablishes.  “using 
methods  of  predicting  interference 
taking  into  account  all  relevant  factors, 
including  terrain-sensitive  propagation 
models,”  that  its  proposed  operations 
“will  not  result  in  interference  to  any 
authorized  radio  service.”  In  the  Fourth 
FNPRM,  we  tentatively  concluded  that 
this  waiver  standard  supersedes  the 
interim  waiver  processing  policy 
adopted  by  the  Commis.sion  in  2007.  We 
.sought  comment  on  this  tentative 
conclusion.  The  three  commenters  that 
addressed  this  tentative  conclusion 
agreed  with  it.  As  we  noted  in  the 
Fourth  FNPRM,  the  interim  waiver 
processing  policy  requires  the 
Q)mmission  to  “balance  the  potential 
for  new  interference  to  the  full-service 
station  at  is.sue  against  the  potential  loss 
of  an  LPF'M  station.”  This  balancing  is 
inconsi.stent  with  the  language  of 
sectibn  3(b)(2)(A)  of  the  L(]RA  described 
above,  which  does  not  contemplate  such 
a  balancing.  Accordingly,  we  affirm  our 
tentative  conclusion  that  the  waiver 
standard  set  forth  in  the  LCRA  and 
discussed  herein  supersedes  the  interim 
waiver  processing  policy  previously 
adopted  by  the  Comnriission. 

5.  In  the  Fourth  FNPRM,  we  sought 
comment  on  the  factors  relevant  to  and 
showings  appropriate  for  second- 
adjacent  waiver  reque.sts.  Some 
commenters  express  support  for  a 
requirement  that  waiver  applicants 
demonstrate  there  are  no  fully-spaced 
channels  available,  a  potential  w'aiver 
.standard  about  which  we  specifically 
sought  comment.  One  commenter — the 
National  As.sociation  of  Broadcasters 
(“NAB”) — proposes  additional 
requirements  for  second-adjacent 
waivers.  These  commenters  argue  that 
the  plain  language  of  the  LCRA  and  its 


Federal  Register/ Vol.  78,  No.  6 /Wednesday.  lanuary  9,  201 3 /Rules  and  Regulations 


2079 


U^gislative  history  require  that  the 
Commission  grant  second-adjacent 
waivers  “only  in  strictly  derined 
circumstances.”  In  contra.st,  Prometheus 
and  others  argue  that  “(hleyond  a 
showing  of  non-interference  as  required 
hy  the  statute,  no  other  showing  should 
he  required  for  LPFM  applicants  seeking 
waivers."  Prometheus  states  that  “Itlhe 
(Commission  is  bound  by  the  LCRA’s 
terms”  and  cannot  “infer  a  wade  range 
of  additional  limitations  or 
pniscriptions  that  a|)|)ear  now’here  in 
the  statute." 

().  We  have  reviewed  both  the  text  of 
the  LCRA  and  tlie  legislative  history. 

The  plain  language  of  section  3(1)){2)(A) 
of  the  LCCRA  permits  the  Commission  to 
grant  sj^cond-adjacent  w’aivers  where  a 
waiver  applicant  demonstrates  that  its 
proposed  operations  “will  not  result  in 
interference  to  any  authorized  radio 
.service.”  Nothing  in  the  LCRA  or  its 
Legislative  history  suggests  that  Congre.ss 
intended  to  require  that  waiver 
applicants  make  any  additional 
.showings.  The  statute  does  not  mandate 
any  further  conditions  on  the  grant  of 
such  waivers,  and  it  does  not  prescribe 
the  burden  of  proof.  We  conclude  that 
(Congress  intended  to  ensure  that  LPFM 
stations  operating  pursuant  to  .second- 
adjacent  waivers  do  not  cause 
interference  to  full-service  FM  and  other 
authorized  radio  .stations.  We  find  that 
additional  limitations  are  not  needed  to 
achieve  this  goal.  Indeed,  to  require 
additional  showings  of  waiver 
applicants  would  impo.se  requirements 
that  go  beyond  those  established  in  the 
LCRA  that  we  do  not  believe  are  either 
necessary  to  the  implementation  of  its 
interference  protection  goals  or 
consistent  w'ith  the  localism  and 
diversity  goals  underlying  the  LPFM 
service.  Accordingly,  we  will  not  further 
restrict  the  availability  of  second- 
adjacent  waivers.  Likewise,  we  will  not 
consider  any  of  the  other  factors 
proposed  in  the  Fourth  FNPRM  in 
determining  whether  to  grant  a  waiver 
reque.st,  none  of  which  rtjceived  any 
.support  in  the  comments. 

7.  We  find  unconvincing  the  policy 
arguments  made  by  supporters  of 
recjuiring  addHional  showings  of  waiver 
applicants.  For  instance,  we  are  not 
persuaded  that  any  additional  limits  are 
needed  to  preserve  the  technical 
integrity  of  the  FM  service.  Neither  NAB 
nor  any  other  commenter  has  offered 
evidence  to  support  the  claim  that 
granting  second-adjacent  waivers  that 
satisfy  the  LCRA  requirements  will 
harm  audio  quality  or  disrupt  the 
expectations  of  listeners.  Indeed,  we  are 
not  sure  how  any  commenter  could 
since  waivers  will  only  be  granted 
where  an  applicant  makes  a  showing 


that  its  proposed  operations  will  not 
cause  interference.  Moreover,  we  note 
that  many  FM  translators  successfully 
operate  on  second-adjacent  channels, 
often  atiiigher  effective  radiated  powers 
(“ERPs”)  and  heights  above  average 
terrain  (“HAAT”)  than  LPFM  stations, 
itnder  a  protection  scheme  that  permits 
second-adjacent  channel  operations  at 
le.ss  than  LPFM  distance  .separation 
requirements.  We  believe  LPf’M  stations 
can  operate  just  as  successfully.  Should 
interference  occur,  the  interference 
remediation  obligations  set  forth  in 
siH:tion  3(b)(2)(B)  of  the  LCRA  will  .serve 
as  a  backstop  to  ensure  that  the 
technical  integrity  of  the  FM  band  is 
maintained. 

8.  We  find  equally  unpersuasive  the 
argument  that  imposing  additional 
limits  on  second-adjacent  waivers  is  in 
the  best  interest  of  LPFM  applicants. 
LPFM  applicants  may  lack  broadcast 
experience  and  technical  experti.se,  and 
therefore,  may  have  difficulty  predicting 
interference  issues.  However, 
(Commission  staff  will  review  each 
waiver  reque.st  and  will  deny  any 
request  that  they  determine  would  cause 
interference.  In  addition,  while  the 
interference  remediation  obligations 
may  prove  burdensome  to  LPP’M 
licensees  and  may  require  some  LPFM 
stations  to  cease  operations,  we  do  nf)t  , 
see  this  as  a  reason  to  limit  waivers.  We 
agree  with  Prometheus  that  the  potential 
benefit  of  promoting  a  locally-based 
non-commercial  radio  service  in 
potentially  thousands  of  communities 
nationwide  vastly  outweighs  the  risks 
that  individual  LPFM  licen.sees  may 
face.  In  this  regard,  we  note  that,  in 
spectrum-congested  markets,  few  LPFM 
opportunities  would  exi.st  without  the 
use  of  second-adjacent  waivers.  For 
instance,  applicants  will  be  able  to 
select  from  19  unique  LPFM  channels  in 
the  Denver  Arbitron  Metro  market  and 
18  in  the  New  Haven  Arbitron  Metro 
market  if  second-adjacent  waivers  are 
available.  If  these  waivers  are  not 
available,  an  applicant  will  have  a  much 
more  limited  selection — four  unique 
LPFM  channels  in  the  Denver  Arbitron 
Metro  market  and  three  in  the  New 
Haven  Arbitron  Metro  market. 

9.  We  turn  to  the  manner  in  which 
waiver  applicants  can  “establish,  using 
methods  of  predicting  interference 
taking  into  account  relevant  factors, 
including  terrain-sensitive  propagation 
models,  that  their  proposed  operations 
will  not  result  in  interference  to  any 
authorized  radio  .service.”  In  the  Fourth 
FNPRM,  we  asked  whether  we  should 
permit  LPFM  applicants  to  make  the 
sort  of  showings  we  routinely  accept 
from  FM  translator  applicants  to 
establish  that  “no  actual  interference 


will  occur.”  A  number  ofcommentors 
offer  general  support  for  this  proposal. 
Prometheus  grounds  its  support  in  the 
fact  that,  read  together,  sections 
3(b)(2)(A)  and  (B)  of  the  LCRA  “set  out 
a  second  adjacent  waiver  standard 
substantially  identical  to  the  rules 
allocating  translators  on  the  second 
adjacent  frequency.”  NAB  opposes  the 
use  of  the.se  showings  by  waiver 
applicants,  arguing  that  it  could  lead  to 
“over-packing  of  the  FM  band, 
unwanted  interference,  and  the 
degradation  of  listeners’  experience.” 
NAB,  however,  does  not  offer  any 
evidence  to  support  its  claims.  Nor  does 
NAB  explain  why  the  operations  of  the 
very  large  number  of  FM  translators  that 
have  relied  on  these  showings  do  not 
cause  the  same  interference  and  signal 
degradation  problems  they  predict  as  a 
result  of  LPFM  second-adjacent  waivers. 
NPR  also  opposes  allowing  LPFM 
applicants  to  make  the  same  showings 
as  FM  translators.  NPR  argues  that  there 
are  “significant  differences”  between 
the  LPFM  and  FM  translator  services. 
However,  it  does  not  explain  how  the.se 
differences — the  ability  to  originate 
programming  or  lack  thereof,  the  highly 
local  nature  of  the  LPFM  .service,  the 
relative  inexperience  of  LPFM  licensees 
when  compared  to  FM  translator 
licensees — would  justify  different 
waiver  standards  for  FM  translators  and 
LPFM  stations.  We  are  not  persuaded 
that  the  differences  that  NPR  cites  have 
any  impact  on  whether  a  station  will 
cause  interference.  Rather,  the  potential 
for  interference  is  principally  dependent 
on  the  propagation  characteristics  of  the 
“protected”  and  “interfering”  FM 
signals  and  the  quality  of  the  utilized 
FM  receiver. 

10.  We  will  permit  waiver  applicants 
to  demonstrate  that  “no  actual 
interference  will  occur”  in  the  same 
manner  as  FM  translator  applicants.  Put 
another  way,  we  will  permit  waiver 
applicants  to  show  that  “no  actual 
interference  will  occur”  due  to  “lack  of 
population”  and  will  allow  waiver 
applicants  to  use  an  undesired/desired 
signal  strength  ratio  methodology  to 
define  areas  of  potential  interference 
when  proposing  to  operate  near  another 
station  operating  on  a  second-adjacent 
channel.  Although  the  LCRA  does  not 
require  the  Commission  to  incorporate 
for  .second-adjacent  channels  the  FM 
translator  regime  that  Congress 
incorporated  for  third-adjacent  channel 
interference  protection,  as  Prometheus 
notes  the  second-adjacent  waiver 
provisions  of  the  LCRA  establish  a 
regime  similar  to  that  governing  FM 
translators.  Given  the  discretion 
afforded  by  Congress  to  the  Commission 
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for  determining  appropriate  “methods 
of  predicting  interference."  our 
experience  in  connection  with  methods 
for  doing  so  in  the  analogous  context  of 
FM  translators,  and  the  similarities 
between  tin;  regime  i;stablished  in 
sections  3(bK2)(A)  and  (B)  and  the 
regime  applicable  to  FM  translator 
stations,  we  believe  it  is  appropriate  to 
grant  waiver  applicants  the  .same 
flexibility  as  FM  translator  applicants  to 
demonstrate  that,  despite  predicted 
contour  overlap,  interference  will  not  in 
fact  occur  due  to  an  absencx;  of 
population  in  the  overlap  area.  We  note 
that,  like  FM  translator  stations,  LPF'M 
stations  operating  pursuant  to  .second- 
adjacent  waivers  may  not  cause  any 
actual  interference. 

11.  We  also  will  permit  waiver 
applicants  to  propose  u.se  of  directional 
antennas  in  making  these  showings. 

This  is  consisttmt  with  our  treatment  of 
FM  translator  applicants  and  supiwrted 
by  the  vast  majority  of  cominenters.  We 
clarify  that,  like  FM  translator 
applicants,  waiver  applicants  may  use 
“off  the  shelf”  antenna  patterns  and  will 
not  Im;  required  to  submit  information 
regarding  the  characteristics  of  the 
pattern  with  the  construction  permit 
apj)lication.  In  addition,  as  requested  bv 
Prometheus  and  Common  Frequency, 
we  w'ill  permit  waiver  applicants  to 
propose  lower  ERPs  and  differing 
polarizations  in  order  to  demonstrate 
that  their  operations  will  not  result  in 
interference  to  any  authorized  radio 
service.  We  expect  that  this  flexihilitv 
will  facilitate  the  expansion  of  the 
LPF'M  service  while  still  protecting  the 
technical  int(;grity  of  the  FM  band.  In 
terms  of  proposals  specifying  low'er 
ERPs,  we  will  not  acce{)t  proposals  to 
operate  at  less  than  current  LPFM 
minimum  permissible  facilities  (i.e., 
power  levels  of  less  than  .'SO  watts  ERP 
at  30  meters  FIAAT,  or  its  equivalent). 
Since  the  propo.sed  operating 
parameters  of  a  waiver  applicant  will  be 
available  in  our  (Consolidated  Database 
Sy.stem  (“CUBS”)  and  since  we  do  not 
rc'quire  other  applicants  seeking  waivers 
of  our  technical  rules  to  .serve  their 
waiver  requests  on  potentially  affected 
stations,  we  will  not  require  an  LPF'M 
applicant  seeking  a  second-adjacent 
waiver  to  serve  its  waiver  request  on 
any  potentially  affected  station.  We  will, 
however,  instruct  the  Media  Bureau  to 
identify  specifically  all  potentially 
affected  second-adjacent  channel 
stations  in  the  public  notice  that  accepts 
for  filing  an  application  for  an  LPFM 
station  that  includes  a  request  for  a 
second-adjacent  waiver. 

12.  We  remind  potential  LPFM 
applicants  that  the  LCRA  permits  the 
Commission  to  grant  waivers  only  of 


second-adjacent,  and  not  co-  and  first- 
adjacent,  spacing  requirements.  The 
flexibility  discussed  above  regarding 
lower  power,  polarization  and 
directional  patterns  extends  only  to 
waiver  applicants  .seeking  to 
demonstrate  that  their  proposed 
operations  will  not  result  in  any  .second- 
adjacent  channel  interference.  We  also 
caution  LPFM  applicants  against  using 
this  technical  flexibility  to  limit  the 
already  small  service  areas  of  LPF’M 
stations  to  such  an  extent  that,  while 
their  LPF’M  applications  are  grantable. 
the  LPF’M  stations  will  not  he  viable.  As 
the  Media  Bureau  noted  recently  “the 
limitations  on  the  maximum  power  of 
LPF’M  stations  sub.stantially  reduce  the 
number  of  potential  listeners  they  can 
servo.”  The  Media  Bureau  went  on  to 
note  that  “(t|he  low  power  of  an  LPF’M 
station  affects  not  only  its  geographic 
reach  and  coverage  area,  but  also  the 
(|uality  t)f  its  signal  and  the  ability  of 
listeners  to  receive  its  signal 
consistently  inside  the  station's 
coverage  area.”  Finally,  we  take  this 
opportunity  to  make  clear  the  protection 
ol)ligations  of  FM  translators  toward 
LPF’M  .stations  operating  with  lower 
powers,  differing  [)olarizations  and/or 
directional  antennas.  To  simplify 
matters  and  provide  clear  guidance  to 
FJvl  translator  applicants,  w'e  will 
require  FM  translator  modification 
applications  and  applications  for  new 
FM  translators  to  treat  such  LPF’M 
stations  as  operating  with  non- 
directional  antennas  at  their  authorized 
power. 

13.  Wo  turn  now  to  wdiat  happens  if 
an  LPFM  station  operating  pursuant  to 
a  second-adjacent  channel  waiver 
causes  interference.  Section  3(b)(2)(B) 
provides  a  framework  for  handling  an 
interference  c;omplaint  residting  from  an 
LPF’M  station  operating  pursuant  to  a 
second -adjacent  waiver  “without  regard 
to  the  location  of  the  station  receiving 
interference.”  Upon  receipt  of  a 
complaint  of  interference  caused  by  an 
LPFM  station  operating  pursuant  to  a 
second-adjacent  waiver,  the 
(Commission  must  notify  the  LPFM 
station  “by  telephone  or  other  electronic 
communication  within  1  business  day.” 
The  LPF’M  station  must  “suspend 
operation  immediately  upon 
notification”  by  the  (’ommission  that  it 
is  “causing  interference  to  the  reception 
of  any  existing  or  modified  full-service 
F’M  station.”  It  may  not  resume 
operations  “until  such  interference  has 
been  eliminated  or  it  can  demonstrate 
*  *  *  that  the  interference  was  not  due 
to  (its)  emi.ssions.”  The  LPF’M  station, 
however,  may  “make  short  test 
transmi.ssion,s  during  the  period  of 


suspended  operation  to  check  the 
efficacy  of  rem(;dial  measures.” 

14.  In  the  Fourth  FNPIiM,  we 
proposed  to  incorporate  these 
provisions  into  our  rules.  We  will  do  .so. 
VVe  believe  including  these  provisions, 
in  the  rules  will  provide  a  clear 
framework  for  the  efficient  resolution  of 
interference  complaints. 

1,'i.  We  also  requested  comment  on 
whether  to  define  a  “bona  fide 
complaint”  for  the  purpose  of  triggering 
these  interference  remediation 
procedures.  Prometheus  urges  us  to  do 
so  and  to  handle  interference 
complaints  against  LPFM-stations 
operating  pursuant  to  second-adjacent 
waivers  in  a  manner  similar  to 
complaints  against  FM  translators  and 
similar  to  the  former  third  adjacent 
channel  remediation  requirements.  As 
we  described  in  the  Fourth  FNPFM,  for 
F’M  translators,  §  74.1203(a)  prohibits 
“actual  interference  to  *  *  *ltjhe  direct 
reception  by  the  public  of  the  off-the-air 
signals  of  any  authorized  broadcast 
station*  *  *.”  It  specifies  that 
“(ilnterference  will  be  considered  to 
occur  whenever  reception  of  a  regularly 
u.sed  signal  is  impaired  by  the  signals 
radiated  by”  the  interfering  F’M 
translator  station.  An  interfering  FM 
translator  station  must  remedy  the 
interference  or  cea.se  operation.  The 
Uommission  has  interpreted  this  rule 
broadly.  It  places  no  geographic  or 
temporal  limitation  on  complaints.  It 
covers  all  types  of  interference.  The 
recejjtion  affected  can  be  that  of  a  fixed 
or  mobile  receiver.  The  Commission 
also  has  interpreted  “direct  reception  by 
the  public”  to  limit  actionable 
complaints  to  those  that  are  made  by 
bona  fide  listeners.  Thus,  it  has  declined 
to  credit  claims  of  intcrf(;rencc  or  lack 
of  interference  from  station  personnel 
involved  in  an  interference  dispute. 

More  generally,  the  (’.ommission 
requires  that  a  complainant  “be 
■di.sinteresti;d.'  e.g.,  a  person  or  entity 
without  a  legal  stake  in  the  outcome  of 
the  translator  station  licensing 
proceeding.”  The  staff  has  routinely 
required  a  complainant  to  provide  his 
name,  address,  location(s)  at  which  FM 
translator  interference  occurs,  and  a 
.statement  that  the  complainant  is,  in 
fact,  a  listener  of  the  affected  station. 
Moreover,  as  is  the  case  with  other  types 
of  interference  complaints,  the  staff  has 
considered  only  those  complaints  of  F’M 
translator  interference  where  the 
complainant  cooperates  in  efforts  to 
identify  the  .source  of  interference  and 
accepts  reasonable  corrective  measures. 
Accordingly,  when  the  Commission 
concludes  that  a  bona  fide  listener  has 
made  an  arlionable  complaint  of 
uncorrected  interference  from  an  FM 
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translator,  it  will  notify  the  station  that 
“interference  is  being  caused"  and 
direct  the  station  to  discontinue 
operations. 

IB.  We  conclude  that  it  is  appropriate 
to  handle  (»)inplaints  in  a  manner 
similar  to  that  used  to  handle 
complaints  of  interference  caused  by 
FM  translators.  As  we  noted  above,  we 
believe  that  the  LCRA  affords  the 
(’commission  the  discretion  to  rely  on 
our  successful  FM  translator  e.xperience 
in  implementing  the  interference 
protection  regime  for  second-adjacent 
LPFM  stations.  Accordingly,  we  will 
adopt  the  same  requirements  for 
complaints  that  we  apply  in  the  FM 
translator  context.  As  described  above, 
that  means  that  a  complaint  mu.st  come 
from  a  disinterested  listener  and  must 
include  the  li.stener’s  name  and  atldress, 
and  the  location  at  which  the 
interference  oci;urs.  We  are 
unc;onvinced  by  NPR’s  argument  that  a 
listener  complaint  is  unnecessary. 

While  NPR  is  correct  that  section 
;t(b)(2)(B)(iii)  refers  simply  to  “a 
complaint  of  interference”  and  does  not 
spec;ify  the  source  of  such  complaint, 
we  find  this  statutory  term  to  b(! 
ambiguous.  We  conclude  that  it  may 
rea.sonably  be  interpreted  to  refer  to 
listener  complaints.  We  note  that  we 
have  interpreted  §  74.1203  of  the  rules 
to  require  that  complaints  of 
interference  in  the  FM  translator  context 
be  filed  by  listeners.  We  also  note  that 
the  scope  of  the  rule  prohibiting 
translator  stations  from  causing  "actual 
interference  to  *  *  *  direct  rece[)tion," 
and  that  of  swiion  3(b)(2)(B)  which 
prohibits  LPFM  stations  from  i:ausing 
“interference  to  the  reception  of  an 
existing  or  modified  full-.scrvice 
station.”  are  essentially  equivalent.  The 
Commission  previouslv  has  interpreted 
the  “direct  reception"  language 
included  in  §  73.1203(a)  as  limiting 
actionable  complaints  to  those  that  are 
made  by  bona  fide  listeners.  We  believe 
it  is  appropriate  to  interpret  the 
“reception”  language  in  section 
3(b)(2)(B)  of  the  L(>RA  as  imposing  this 
same  limit. 

1 7.  Once  the  Commission  receives  a 
hona  fide  f;omplaint  of  interference  from 
an  LPFM  station  operating  pursuant  to 
a  .second-adjacent  waiver  and  notifies 
the  LPFM  station  of  the  complaint,  the 
LPFM  station  must  “suspend  operation 
immediately”  and  stay  off  the  air  until 
it  eliminates  the  interference  or 
demonstrates  that  the  interference  was 
not  due  to  its  emi.ssions.  We  conclude 
that  an  LPFM  station  may  demonstrate 
that  it  is  not  the  source  of  the 
interference  at  issue  by  conducting  an 
“on-ofF’  te.st.  “On-ofF’  tests  have  been 
used  by  the  FM  translator  and  other 


services  to  determine  whether  identified 
transmi-ssions  are  “the  source  of 
interference.”  In  addition,  the 
(Commission  spet;ifically  authorized 
LPFM  stations  to  use  “on-ofF’  tests  for 
determining  “whether  (third-adjacent 
interference]  is  traceable  to  [an]  LPFM 
station.”  As  the  Commission  did  in  that 
context,  we  require  the  full-service 
station(s)  involved  to  cooperate  in  these 
tests. 

B.  Third-Adjacent  Channel  Interference 
Complaints  and  Remediation 

18.  As  instructed  by  section  3  of  the 
LCRA,  in  the  Fifth  Report  and  Order 
("Fifth  RlrO”),  we  eliminated  the  third- 
adjacent  channel  spacing  requirements. 
We  then  sought  comment  on  the 
associated  interference  remediation 
obligations,  set  forth  in  section  7  of  the 
IT^RA,  that  Congre.ss  paired  with  this 
change.  We  conclude  that  section  7  of 
the  LCRA  creates  two  different  LPFM 
interference  protection  and  remediation 
regimes,  one  for  LPFM  stations  that 
would  be  t;onsidered  short -spaced 
under  the  third-adjacent  channel 
spacing  requirements  in  place  when  the 
LCRA  was  enacted,  and  one  for  LPFM 
stations  that  would  be  considered  fully 
spaced  under  those  requirements.  We 
discuss  this  conclusion  and  each  of  the 
nsgimes  below. 

1.  LPF’M  Interference  Protection  and 
Remediation  Requirements 

19.  Two  Distinct  Regimes.  Sections 
7(1)  and  7(3)  of  the  LCRA  both  address 
the  interference  protection  and 
remediation  obligations  of  LPFM 
stations  on  third-adjacent  channels. 

Only  section  7(1)  specifies  requirements 
for  “low-power  FM  stations  licen.sed  at 
locations  that  do  not  satish'  third- 
adjacent  channel  spacing  requirements 

*  *  With  regard  to  such  .stations 
(“Section  7(1)  Sta<ions”).  section  7(1) 
instructs  the  Commission  to  adopt  “the 
.same  interference  protections  that  FM 
translator  stations  and  F’M  booster 
stations  are  required  to  provide  as  .set 
forth  in  Section  74.1203  of  (the)  rules.” 
Section  7(3),  in  contrast,  directs  the 
(’ommission  to  require  “iLPFMj  stations 
on  third-adjacent  channels  *  *  *  to 
address  interference  complaints  within 
the  protected  contour  of  an  affected 
station"  and  encourages  such  LPFM 
stations  to  address  “all  other 
interference  complaints.”  In  the  Fourth 
FNPRM,  we  tentatively  concluded  that, 
through  these  two  provisions.  Congress 
intended  to  create  two  different 
interference  protection  and  remediation 
regime.s — one  that  applies  to  Section 
7(1)  Stations  and  one  that  applies  to  all 
other  LPFM  stations  (“Section  7(3) 
Stations”).  We  explained  that  the 


intended  regimes  differed  both  with 
respect  to  the  locations  at  which  an 
affected  station’s  signal  is  protected 
from  third-adjacent  interference  from  an 
LPFM  station  and  the  extent  of  the 
remediation  obligations  applicable 
when  interference  occurs  at  these 
loc.ations.  We  sought  comment  on  our 
tentative  conclusion. 

20.  Commenters  addressing  this 
question  support  our  tentative 
conclusion.  Accordingly,  we  find  that 
section  7  of  the  L(’RA  creates  two 
different  interference  protection  and 
remediation  regimes — one  that  applies 
to  Section  7(1)  Stations  and  one  that 
applies  to  Section  7(3)  Stations.  As  we 
noted  in  the  Fourth  FNPRM,  wen;  we  to 
conclude  otherwise.  Section  7(1) 

Stations  would  be  subject  to  different 
and  conflicting  interference  protection 
and  remediation  obligations. 

Specifically,  under  section  7(1),  which 
incorporates  the  requirements  for  F’M 
translators  and  boosters.  Section  7(1) 
.Stations  must  “eliminate”  any  aclual 
interference  they  cau.se  to  the  signal  of 
any  authorized  .station  in  areas  where 
that  station’s  signal  is  “regularly  used.” 
Section  7(3),  on  the  other  hand,  would 
obligate  such  stations  only  to  “address” 
complaints  of  interference  occurring 
within  an  affected  station’s  protected 
contour.  We  conclude  that  this  statutory 
interpretation  is  necessary  to  read 
.section  7  as  a  harmonious  whole. 

21.  As  we  noted  in  the  Fourth 
FNPRM,  we  can  also  rea.sonably 
conclude  that  (’ongress  intended  to 
impose  more  stringent  interference 
protection  and  remediation  obligations 
on  LPFM  stations  that  are  located 
nearest  to  full-service  FM  stations  and, 
therefore,  have  a  greater  potential  to 
cause  interference.  The  L(’RA  provides 
greater  flexibility  by  eliminating  third- 
adjacent  channel  spacing  requirements 
for  l.PF’M  stations,  but  counterbalances 
that  flexibility  with  a  prohibition  on 
LPFM  stations  that  would  be  short¬ 
spaced  under  such  requirements 
causing  any  actual  interference  to  other 
stations.  Accordingly,  our  reading  is 
consistent  with  the  general  licensing 
rule  of  counterbalancing  flexible 
technical  standards  with  more  stringent 
interference  remediation  requirements. 

22.  Retention.of  Third- Aojacent 
Channel  Spacing  Requirements  for 
Reference.  We  tentatively  concluded 
that,  although  .section  3(a)  of  the  L(1RA 
mandates  the  elimination  of  the  third- 
adjacent  channel  spacing  requirements, 
we  should  retain  them  solely  for 
reference  purposes  in  order  to 
implement  section  7(1)  of  the  LCRA.  We 
.sought  comment  on  this  tentative 
conclusion  and  also  on  whether,  if  the 
spacing  tables  are  retained  in  the  rules. 
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to  include  them  in  §  73.807  or  a 
different  rule  section. 

23.  Commenters  addressing  this  issue 
agree  that  the  rules  should  reference  the 
former  third-adjacent  channel  distance 
separation  requirements,  but  are  divided 
on  the  best  approach.  REC  expresses 
concern  that  references  to  third-adjacent 
spacing  in  §  73.807  could  confuse  new 
applicants.  Common  Frequency  asserts 
that  it  would  be  confusing  to  eliminate 
the  third-adjacent  spacing  provisions, 
rename  them,  and  then  insert  them  in  a 
table  elsewhere  in  the  rules. 

24.  We  will  retain  the  third-adjacent 
channel  spacing  provisions  in  §  73.807 
for  reference  purposes  only.  It  is 
necessary  to  reference  the  former  third- 
adjacent  channel  spacing  requirements 
in  order  to  clarify  which  stations  must 
adhere  to  the  section  7(1)  regime.  We 
are  sympathetic  to  commenters' 
concerns  of  confusion.  However,  we 
h(dieve  that  licensees  will  find  it  easier 
and  more  convenient  to  have  all  the 
.spacing  standards  (reference  or 
otherwise)  in  om;  section  of  the  rules. 

We  make  clear  in  the  new'  version  of 

§  73.807  that  LFFM  stations  need  not 
satisfy  these  standards,  and  that  they  are 
iiu:luded  solely  to  determine  which 
Ihlrti-adjacent  interference  regime 
applies. 

Applicability  of  suctions  7(4}  and 
(5j  of  the  LCBA.  Sections  7(4)  and  (5)  of 
the  LC'.RA  establish  a  number  of 
protection  and  interference  remediation 
requirements.  These  provisions  mairdate 
that  the  Commission  allow  LPFM 
stations  on  third-adjacent  channels  to 
collocate  and  establish  certain 
complaint  procedures  and  standards.  In 
the  Fourth  FNPRM,  we  tentatively 
concluded  these  .sections  apply  only  to 
Section  7(3)  Stations. 

26.  We  affirm  our  tentative 
conclusion,  w'hich  was  supported  by 
Prometheus,  the  sole  commenter  on  this 
issue.  We  believe  this  is  the  most 
reasonable  reading  of  these  provisions. 
Sections  7(4)  and  (5)  use  the  same  “low- 
power  FM  stations  on  third-adjacent 
channels”  language  as  section  7(3),  not 
the  more  specific  “low'-power  FM 
stations  licensed  at  locations  that  do  not 
satisfy  third-adjacent  channel  spacing 
requircmients”  language  .set  forth  in 
section  7(1).  In  addition,  as  discussed 
above.  Section  7(1)  Stations  are  subject 
to  the  well-established  and 
comprehensive  interference  protection 
and  remediation  regime  .set  forth  in 

§  74.1203  of  the  rules.  We  therefore  will 
not  apply  sections  7(4)  and  7(,‘j),  w'hich 
establish  discrete  requirements 
inconsistent  with  the  74.1203  regime, 
to  Section  7(1)  stations. 

27.  Third-Adjacent  Channel 
Interference  Only.  We  tentatively 


concluded  that  sections  7(1),  (2),  (3),  (4) 
and  (5)  of  the  LCRA  apply  only  to  third- 
adjacent  channel  interference.  We  affirm 
our  conclusion,  w'hich  commenters 
support.  Although  Congress  did  not 
specify  the  type  of  interference  to  which 
these  provisions  apply,  w'e  believe  this 
is  the  most  reasonable  reading.  In  each 
of  these  provisions.  Congress  refers 
specifically  to  LPFM  stations  on  third- 
adjacent  channels  or  LPFM  .stations  that 
do  not  satisfy  the  third-adjacent  channel 
spacing  requirements.  These  references 
reflect  a  focus  on  LPFM  stations  causing 
interference  to  stations  located  on  third- 
adjacent  channels.  Our  conclusion  is 
further  supported  by  the  fact  that 
Congress  separately  addressed  the 
possibility  of  second-adjacent  channel 
interference  in  section  3  of  the  LCRA. 

2.  Regime  Applicable  to  Section  7(1) 
Stations 

28.  General  Requirements.  Sev.Won 
7(1)  Stations  are  subject  to  the  same 
interference  protection  and  remediation 
regime  applicable  to  f’M  transfator  and 
booster  stations.  These  requirements,  set 
forth  in  ^  74.1203  of  the  rules,  are  more 
stringent  than  tho.se  currently  applicable 
to  LPFM  stations.  §74.12()3(a)  prohibits 
“actual  interference  to  *  *  *  [t|he  direct 
reception  by  the  public  of  theoff-the-air 
signals  of  any  authorized  broadcast 
station  *  *  *  .”  p  specifies  that 
“[i]nlerference  will  be  considered  to 
occur  w'henever  reception  of  a  regularly 
u.sed  signal  is  impaired  by  the  signals 
radiated  by”  the  interfering  FM 
translator  station.  An  interfering  FM 
translator  .station  must  remedy  the 
interference  or  cease  operation.  As 
previously  noted,  the  rule  has  been 
interpreted  broadly. 

29.  Southwestern  Ohio  Public  Radio 
(“SOPR”),  the  only  commenter  to 
address  this  issue,  comments  that  “it 
appears  that  the  requirements  in  Section 
7(1)  give  the  Commission  very  little 
leeway  in  its  interpretation.”  Section 
7(1)  is  explicit  in  its  direction  to 
“provide  the  same  interference 
protections  that  FM  translator  stations 
and  FM  booster  .stations  are  required  to 
provide  as  set  forth  in  vSec.tion  74.1203.” 
There  is  no  evidence  in  the  statute  or 
legislative  history  that  Congre.ss 
intended  the  §  74.1203  requirements  to 
be  merely  a  li.st  of  minimum  criteria  that 
could  be  supplemented  or  modified; 
indeed,  the  statute  expressly  .says  that 
the  interference  protections  must  be 
“the  same.”  Further,  the  LCRA  refers  to 
the  j)articular  version  of  §  74.1203  “in 
effect  on  the  date  of  enactment  of  this 
Act”  (i.e.,  January  4,  2011).  Accordingly, 
we  will  apply  the  relevant  .sections  of 
§74.1203,  without  modification,  to 
Section  7(1)  Stations.  We  will  interpret 


these  provisions  in  the  same  manner  as 
we  have  in  the  FM  translator  context.  In 
addition,  we  will  consider  directional 
antennas,  lower  ERPs  and/or  differing 
polarizations  to  be  suitable  techniques 
for  eliminating  third-adjacent -channel 
interference.  FM  translators  have  the 
flexibility  to  employ  all  of  these  options 
in  their  operations.  Thus,  permitting 
LPFM  stations  to  use  these  .same 
remedial  techniques  is  consistent  with 
Congress’  decision  to  require  the 
whole.sale  adoption  of  the  well- 
estahlished  and  comprehensive  regime 
in  §  74.1203  of  the  rules. 

30.  Periodic  Announcements.  We  also 
requested  comment  on  requiring  newly 
con.structed  Section  7(1)  Stations  to 
make  the  same  periodic  announcements 
required  of  Section  7(3)  Stations  under 
section  7(2)  of  the  LCRA.  We  questioned 
whether  we  could  reasonably 
distinguish  between  listeners  of  stations 
that  may  experience  interference  as  a 
result  of  the  operations  of  Section  7(1) 
Stations  and  tho.se  that  may  experience 
interference  as  a  result  of  the  operations 
of  Section  7(3)  Stations  for  such 
purposes.  We  noted,  however,  that 
section  7(1)  explicitly  requires  the 
(fommission  to  “provide  the  same 
ILPFM]  int(!rference  protections  that  P’M 
translator  stations  *  *  *  are  required  to 
provide  as  set  forth  in  sfiction  74.1203 
of  its  rules,”  and  that  §  74.1203  does  not 
require  an  FM  translator  station  to 
broadca.st  periodic  announcements  that 
alert  listeners  to  the  potential  for 
interference.  Thus,  we  asked 
commenters  to  address  whether  we 
could  and.  if  so,  whether  we  shoidd 
impose  the  periodic  announcement 
requirement  on  Section  7(1)  Stations. 

31.  Commenters  addressing  this  issue 
were  divided.  SOPR  states  that  the 
Commission  must  strictly  adhere  to  the 
requirements  of  §  74.1203.  in 
accordance  with  the  section  7(1) 
mandate,  and  therefore,  periodic 
announcements  shoidd  not  be  required 
of  Section  7(1)  Stations.  Similarly, 
(Common  Frequency  highlights  the 
inconsistency  of  the  Commission 
finding  distinctions  between  Section 
7(1)  and  7(3)  Stations,  but  then 
conversely  stating  that  there  is  no 
reason  to  distinguish  between  Section 
7(1)  Stations  and  Section  7(3)  Stations 
for  purposes  of  periodic 
announcements.  REC,  on  the  other 
hand,  argues  that  the  section  7(2) 
periodic  announcement  requirement 
applies  to  Section  7(1)  Stations.  It 
believes  “that  the  differences  in 
references  to  how  a  LPFM  station 
operating  on  a  third  adjacent  channel  in 
respect  to  a  full-service  P'M  station  may 
he  due  to  how  the  2010  version  of  the 
LCRA  was  marked-up  by  Congress,”  and 
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that  Congress  intended  the  periodic 
announcement  requirement  to  apply  to 
all  LPFM  stations  constructed  on  third- 
adjacent  channels. 

32.  We  believe  that  Congress,  in 
framing  section  7,  did  not  intend  to 
apply  the  periodic  announcement 
requirement  to  Section  7(1)  Stations.  If 
it  had  wished  to  apply  this  requirement 
to  Section  7(1)  Stations,  it  could  have' 
done  so  explicitly  in  the  l.CRA.  Instead, 
Congress  required  our  wholesale 
adoption  of  the  well-estahlished  and 
comprehensive  §  74.1203  regime  for 
Section  7(1)  Stations.  That  regime  does 
not  include  any  form  of  periodic 
announcements.  We  agree  with 
Common  F'requent;y  that  it  is 
incongruous  to  find  clear  distinctions 
between  the  section  7(1)  and  7(3) 

Station  interference  protection  and 
remediation  regimes,  as  we  have  done, 
but  then  to  ignore  these  distinctions  in 
this  context.  Accordingly,  for  the 
reasons  discussed  above,  we  will  not 
impose  a  periodic  announcement 
requirement  on  Section  7(1)  Stations. 

3.  Regime  Applicable  to  Other  LPFM 
Stations 

33.  Section  7(3)  of  the  LC'.RA  requires 
the  Commission  to  modify  §  73.810  of 
the  rules  to  require  Section  7(3)  Stations 
“to  address  interference  complaints 
within  the  protected  contour  of  an 
affected  station”  and  encourage  them  to 
address  all  other  interference 
complaints,  including  complaints 
“based  on  interference  to  a  full-service 
FM  station,  an  F'M  translator  station  or 
an  FM  booster  station  by  the  transmitter 
site  of  a  low-power  FM  station  on  a 
third-adjacent  channel  at  any  distance 
from  the  full-service  FM  station,  FM 
translator  station  or  FM  booster  station.” 
As  noted  above,  we  conclude  that 
sections  7(2),  (4)  and  (.5)  apply  only  to 
Section  7(3)  Stations.  We  discu.ss  the 
general  interference  remediation 
requireimmts  set  forth  in  Section  7(3) 
and  these  other  provisions  below. 

34.  "Addressing”  Complaints  of 
Third-Adjacent  Channel  Interference. 
Unlike  section  7(1),  .section  7(3)  does 
not  specifically  refer  to  §  74.1203  of  the 
rules.  While  section  7(1)  instructs  the 
Commi.ssion  to  require  Section  7(1) 
Stations  “to  provide”  interference 
protections,  section  7(3)  merely 
instructs  the  Commission  to  require 
Section  7(3)  Stations  “to  address” 
complaints  of  interference.  Section  7(2) 
of  the  LfiRA — which  we  conclude 
applies  only  to  Section  7(3)  Stations — 
further  mandates  that  we  require  newly 
constructed  Section  7(3)  Stations  on 
third-adjacent  channels  to  cooperate  in 
“addressing”  any  such  interference 
complaints.  Therefore,  in  the  Fourth 


FNPHM,  we  sought  comment  on  (1) 
what  a  Section  7(3)  Station  must  do  to 
“address”  a  complaint  of  third-adjacent 
channel  interference:  (2)  whether  to 
specify  the  .scope  of  efforts  which  a 
Section  7(3)  Station  mu.st  undertake;  (3) 
whether  to  relieve  a  Section  7(3)  Station 
of  its  obligations  in  instances  where  the 
complainant  does  not  reasonably 
cooperate  with  the  Section  7(3)  Station’s 
remedial  efiorts;  and  (4)  whether  the 
more  lenient  interference  protection 
obligations  currently  set  forth  in 
§  73.810  should  continue  to  apply  to 
Section  7(3)  Stations. 

35.  Commenters  offer  varied 
interpretations  of  the  actions  a  Section 
7(3)  Station  must  take  to  “address”  a 
complaint  of  third-adjacent  channel 
interference.  SOPR  argues  that  “to 
address”  means  “to  respond  to  the 
complaint  with  reasonable  effort  to 
remediate  the  interference  based  on 
accepted  engineering  practices  and  with 
the  cooperation  of  the  complainant.”  It 
urges  the  Commission  to  clearly  specify 
the  scope  of  required  efforts.  Common 
Frequency  proposes  that  “addressing” 
interference  complaints  “could  mean 
visiting  the  impacted  area,  turning  on 
the  receiver  in  question,  and  shutting 
dow'n  temporarily.”  NPR,  in  contrast, 
contends  that  this  phrase  imposes  the 
full  scope  of  section  7(1)  remediation 
requirements  on  Section  7(3)  Stations 
when  interference  occurs  within  the 
protected  contour  of  the  affected  station. 
Notwithstanding  these  divergent 
interpretations,  we  find  unanimous 
support  for  relieving  Section  7(3) 
Stations  of  their  obligations  in  instances 
where  a  complainant  does  not 
reasonably  cooperate  with  an  LPFM 
station’s  remedial  efforts.  Finally,  in 
lieu  of  applying  the  interfenmce 
protection  obligations  currently  set  forth 
in  §  73.810  to  .Section  7(3)  Stations,  one 
commenter  suggests  that  we  instead 
employ  the  current  FM  translator  rules, 
which,  it  asserts,  “have  worked  for 
decades  and  |are(  seen  as  ‘tried  and 
tested.’” 

30.  We  find  that  it  is  most  reasonable 
to  conclude  that  the  substantial 
differences  between  the  language  of 
sections  7(1)  and  7(3)  reflect  Congress’s 
intention  to  establish  differing 
reriiediation  regimes  for  these  two 
classes  of  stations.  Moreover  we  find  a 
clear  difference  in  meaning  between  the 
§74.1203  obligation  to  “eliminate” 
interference  and  the  les.ser  section  7(3) 
obligation  to  “address  *  *  * 
interference  complaints.”  Accordingly, 
we  will  define  “address”  in  accordance 
with  the  current  version  of  §  73.810  of 
the  rules,  meauing  “an  LPFM  station 
will  be  given  a  reasonable  opportunity 
■to  resolve  all  interference  complaints.” 


We  will  not  require  Section  7(3) 

Stations  to  cease  operations  while 
resolving  interference  complaints,  and 
we  decline  to  specify  the  scope  of 
remedial  efforts  Section  7(3)  Stations 
must  undertake.  Section  7(3)  Stations  ■ 
fully  comply  with  the  Commission’s 
former  third-adjacent  spacing 
requirements,  a  stringent  licensing 
standard,  which  is  based  on  a  proven 
methodology  for  ensuring  interference- 
free  operations  between  nearby  stations. 
Accordingly,  similarly  stringent 
interference  remediation  obligations  are 
unnecessary.  We  expect  Section  7(3) 
Stations,  however,  to  make  good  faith 
and  diligent  efforts  to  resolve  any 
complaints  received.  For  example,  a 
Section  7(3)  Station  may  agree  to 
provide  new  receivers  to  imf)acted 
listeners  or  to  install  filters  at  the 
receiver  site.  Section  7(3)  .Stations  also 
may  wish  to  consider  colocation,  a 
power  reduction  and/or  other  facility 
modifications  (e.g..  use  of  directional 
antennas  or  differing  polarizations)  to 
alleviate  the  interference.  Finally,  we 
will  continue  to  consider  a  complaint 
resolved  if  the  complainant  does  not 
reasonably  cooperate  with  a  Sef:tion  7(3) 
Station’s  investigatory  and  remedial 
efforts. 

37.  Complaints.  Section  7(3)  requires 
the  Commi.ssion  to  provide  notice  to  the 
licen.see  of  a  Section  7(3)  Station  of  the 
existence  of  interference  within  7 
calendar  days  of  the  receipt  of  a 
complaint  from  a  listener  or  another 
station.  Further,  .section  7(5)  of  the 
LCRA  expands  the  universe  of 
interference  coinplaints  which  Section 
7(3)  Stations  must  remediate.  Section 
7(5)  states; 

'I'he  Fodernl  Coiiimunir.ation.s  Commission 
shall  — (A)  permit  the  submission  of  informal 
evidence  of  interference,  including  any 
engineering  analysis  that  an  affected  station 
may  commission;  (H)  accept  complaints 
based  on  interference  to  a  full-service  FM 
station.  FM  translator  station,  or  FM  booster 
station  by  the  transmitter  site  of  a  low-power 
FM  station  on  a  third-adjacemt  channel  at  any 
distance  from  the  full-service  FM  station.  FM 
translator  station,  or  FM  booster  station;  and 
(C)  accept  complaints  of  interference  to 
mobile  reception. 

38.  We  nupiested  comment  on 
whether  any  of  the  four  criteria  for  bona 
fide  complaints  set  forth  in  §  73.810(b) 
of  the  rules  remain  relevant.  We 
tentatively  concluded  that  section  7(5) 
of  the  L(^RA  requires  us  to  delete 

§§  73.810(h)(1)  (bona  fide  complaint 
must  allege  interference  caused  by 
Ll’FM  station  that  has  its  transmitter  site 
located  within  the  predicted  60  dBu 
contour  of  the  affected  station),  (2)  (bona 
fide  complaint  must  be  in  form  of 
affidavit  and  state  the  nature  and 
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location  of  the  alleged  interference)  and 
(3)  (bona  fide  complaint  must  involve  a 
fixed  receiver  located  within  the  60  dBu 
contour  of  the  affected  station  and  not  , 
more  than  1  kilometer  from  the  LPFM 
transmitter  site).  VVe  asked  commenters 
to  address  whether  we  should  retain  the 
remaining  criterion  set  forth  in 
§  73.810(b)(4),  which  requires  a  bona 
fide  complaint  to  be  received  within  one 
year  of  the  date"  an  LPFM  station 
commenced  broadcasts.  We  also  sought 
comment  on  whether  to  establish 
certain  basic  requirements  for 
complaints. 

39.  No  commenter  opposes  our 
conclusion  that  section  7(5)  of  the  LCRA 
mandates  that  we  delete  §§  73.810(b)(1) 
and  (b)(3)  from  our  rules.  One 
commenter,  however,  proposes  that  we 
add  a  provision  limiting  complaints  to 
those  involving  interference  within  the 
100  dBu  contour  of  the  affected  station. 
With  respect  to  §  73.810(b)(2)  (bona  fide 
complaint  must  be  in  form  of  affidavit 
and  state  the  nature  and  location  of  the 
alleged  interference),  several 
commenters  recommend  that  w'e  retain 
some  semblance  of  the  former  rule  and 
also  e.stablish  additional  basic 
requirements  for  complaints.  P'or 
instance,  Athens  Community  Radio 
Foundation  asserts  that  bona  fide 
complaints  should  state  the  nature  and 
location  of  the  alleged  interference,  the 
call  letters  of  the  stations  involved,  and 
accurate  contact  information.  Similarly, 
Common  Frequency  argues  that  an 
actionable  complaint  must  specify  the 
location  and  date  of  interference,  the 
type  of  receiver,  channel,  time/day  of 
interference,  whether  ongmng  or 
intermittent,  and  contact  information  for 
the  complainant.  Several  commenters 
also  as.sert  that  the  Commission  should 
require  complainants  to  file  copies  of 
their  complaints  with  the  Audio 
Division,  and  that  the  Commission 
should  consider  only  complaints  from 
bona  fide  listeners  who  are 
“disinterested.”  Finally,  those 
discussing  it  unanimously  agree  that  we 
should  retain  the  criterion  set  forth  in 
§  73.810(b)(4),  which  requires  a  bona 
fide  complaint  to  be  received  within  one 
year  of  the  date  an  LPFM  .station 
commenced  broadcasts. 

40.  We  will,  as  proposed,  eliminate 
§§  73.810(b)(1)  and  (b)(3)  from  our  rules. 
These  distance  restrictions  conflict  with 
the  explicit  mandate  of  section  7(5)  of 
the  LCRA  to  “accept  complaints  based 
on  interference  *  *  *  ot  any  distance 
from  the  full-service  FM  station,  FM 
translator  station,  or  FM  booster 
station.”  In  addition,  the  §  73.810(b)(3) 
fixed  receiver  limitation  is  inconsistent 
with  section  7(5)(C)  of  the  LCRA,  which 
requires  us  to  accept  complaints  of 


interference  at  fixed  locations  and  to 
mobile  reception. 

41.  In  this  same  vein,  we  decline  to 
adopt  the  proposal  to  limit  complaints 
to  those  occurring  within  the  100  dBu 
contour  of  the  affected  station.  We 
agree,  however,  with  commenters’ 
suggestions  that  we  impo.se  explicit, 
basic  requirements  for  complaints.  A  list 
of  minimum  criteria  likely  will  help 
LPFM  stations  quickly  address  issues 
while  also  curbing  the  risk  of  frivolous 
filings.  Accordingly,  while  we  will 
delete  the  §  73.810(b)(2)  criterion  that 
the  complaint  be  in  the  form  of  an 
affidavit,  we  retain  the  requirement  that 
the  complaint  state  the  nature  and 
location  of  the  alleged  interference.  We 
will  also  require  complainants  to 
specify:  (1)  The  call  signs  of  the  LPFM 
station  and  the  affected  full-.service  FM, 
FM  translator  or  FM  booster  station;  (2) 
the  type  of  receiver;  and  (3)  current 
contact  information.  We  strongly 
encourage  listeners  to  file  copies  of  the 
complaints  with  the  Media  Bureau’s 
Audio  Division  to  ensure  proper 
oversight.  LPFM  stations  also  must 
promptly  forward  copies  of  complaints 
to  the  Audio  Division  for  resolution. 
However,  an  affected  station  may 
forward  copies  of  complaints  that  it 
receives  to  the  Audio  Division  as  a 
courtesy  to  the  complainant  listeners. 
When  complainants  fail  to  include  all 
the  necessary  information  listed  above. 
Audio  Division  staff  will  take  efforts  to 
correct  any  deficiencies.  We  also  limit 
actionable  listener  complaints  to  those 
that  are  made  by  bona  fide 
“disinterested”  listeners  (e.g.,  persons 
or  entities  without  legal,  economic  or 
familial  stakes  in  the  outcome  of  the 
LPFM  station  licensing  proceeding). 
Finally,  we  will  pre.serve  the 
§  73.810(b)(4)  criterion,  which  requires  a 
bona  fide  complaint  to  be  received 
within  one  year  of  the  date  an  LPFM 
station  commenced  broadcasts  with  its 
currently  authorized  facilities.  Any 
interference  caused  by  a  Section  7(3) 
Station  should  be  detectable  within  one 
year  after  it  commences  such 
operations.  This  time  restriction  will 
rea.sonably  limit  uncertainty  regarding 
the  potential  modification  or 
cancellation  of  an  LPFM  station’s 
license  and  such  station's  financial 
obligation  to  resolve  interference 
complaints.  We  believe  that  the 
efficient,  limited  complaint  procedure 
that  we  are  adopting  is  hilly  consistent 
with  the  LCRA  and  fairly  balances  the 
intere,sts  of  full-service  broadca.sters 
against  the  benefits  of  fostering  the 
LPFM  radio  .service. 

42.  Periodic  Broadcast 
Announcements.  Section  7(2)  of  the 
LCRA  directs  the  Commission  to  amend 


§  73.810  of  the  rules  to  require  a  newly 
constructed  Section  7(3)  Station  to 
broadcast  periodic  announcements  that 
alert  listeners  to  the  potential  for 
interference  and  instruct  them  to 
contact  the  station  to  report  any 
interference.  These  announcements 
must  be  broadcast  for  a  period  of  one 
year  after  construction.  We  sought 
comment  on  whether  we  should  adopt 
specific  announcement  language  and 
whether  we  should  mandate  the  timing 
and  frequency  of  these  announcements. 

43.  Commenters  agree  that  the 
Commission  should  provide  some 
guidance  regarding  the  text  of  the 
announcements.  One  commenter 
recommends  that  the  Commission 
specify  explicit  uniform  language.  Other 
commenters  state  that  the  Commission 
should  merely  suggest  language  and 
allow  operators  of  Section  7(3)  Stations 
the  flexibility  to  modify  the  wording. 
REC  emphasizes  that  broadca.sters  need 
to  have  “latitude  to  word  the  message  in 
a  way  to  get  the  points  across  without 
overwhelming  listeners  with  technical 
jargon.” 

44.  With  re.spect  to  the  timing  and 
frequency  of  the  mandatory 
announcements,  REC  argues  that  we 
should  aim  to  achieve  “a  balance 
between  educating  radio  listeners  of 
changes  in  the  ‘dialscape’  as  a  result  of 
the  new  [LPFM]  station  while  *  *  *  not 
confusjing]  the  listener  or  excessively 
burden[ing]  the  [LPFM]  broadcaster.” 

Jeff  Sibert  (“Sibert”)  and  Prometheus 
each  urge  us  to  address  the 
announcements  in  a  manner  that  is 
simple,  flexible  and  imposes  a 
minimum  burden  on  new  Section  7(3) 
Stations.  One  commenter  suggests  that 
we  allow  the  affected  full-power  station 
to  waive  the  Section  7(3)  Station’s 
periodic  announcement  requirement. 

45.  Several  commenters  recommend 
that  we  use  the  pre-filing  and  post-filing 
license  renewal  announcement  schedule 
as  a  template.  REC,  in  particular, 
suggests  a  very  detailed  schedule  based 
on  a  modified  version  of  the  renewal 
announcement  schedule.  It  argues  that 
any  bpna  fide  interference  will  be 
di.scovered  in  the  first  month  of  the 
Section  7(3)  Station’s  operation,  and 
accordingly,  it  is  necessary  to  air  the 
highest  frequency  of  announcements 
during  the  first  month.  Sibert  asserts 
that  the  requirement  to  broadcast  the 
announcement  should  be  no  greater 
than  once  per  day  between  the  hours  of 
6  a.m.  and  midnight  for  the  first  three 
months,  and  once  per  week  during  the 
same  hours  for  the  last  nine  months. 

46.  We  agree  that  we  should  provide 
licensees  of  newly  constructed  Section 
7(3)  Stations  explicit  guidance  on  the 

-language  to  be  used  in  the  periodic 
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announcements.  Therefore,  we  will 
amend  our  rules  to  specify  sample 
language  that  may  be  used  in  the 
announcements.  Specific  language  will 
make  it  easier  for  licensees  of  new 
Section  7(3)  Stations  to  comply  with 
this  section  7(2)  requirement.  We  will 
not,  however,  mandate  that  licen.sees  of 
Section  7(3)  Stations  follow  the  sample 
text  verbatim,  but  rather,  allow  licensees 
the  discretion  to  modify'  the  exact 
wording,  as  the  vast  majority  proposed. 
To  ensure  consistency,  the 
announcement  must,  however,  at  a 
minimum:  (1)  Alert  listeners  of  a 
potentially  affected  third-adjacent 
channel  station  of  the  potential  for 
interference;  (2)  instruct  listeners  to 
contact  the  Section  7(3)  Station  to  report 
any  interference;  and  (3)  provide  contact 
information  for  the  Section  7(3)  Station. 
Further,  the  message  must  be  broadcast 
in  the  primary  language  of  both  the 
newly  constructed  Section  7(3)  Station 
and  any  third-adjacent  station  that 
could  be  potentially  affected. 

47.  We  will,  as  the  commenters 
sugge.st,  dictate  the  timing  and 
frequency  of  the  required 
announcements.  We  believe  that  an 
explicit  schedule  will  promote 
compliance  with  this  requirement.  We 
also  believe  that  the  schedule  specified 
below  achieves  the  benefits  of 
effectively  notifying  listeners  of  the 
potential  for  interference  while 
minimizing  the  costs  of  doing  so  for  the 
new  Section  7(3)  Station. 

48.  We  agree  with  REC  that  any 
interference  is  likely  to  be  detected 
within  the  first  month  of  the  new 
Section  7(3)  Station’s  operation. 
Accordingly,  during  the  first  thirty-days 
after  a  new  Section  7(3)  Station  is 
constructed,  we  direct  such  station  to 
broadcast  the  announcements  at  least 
twice  daily.  One  of  these  daily 
announcements  shall  be  made  between 
the  hours  of  7  a.m.  and  9  a.m.  or  4  p.m. 
and  6  p.m.  The  second  daily 
announcement  shall  be  made  outside  of 
these  time  slots.  Between  days  31  and 
365  of  operation,  the  station  must 
broadcast  the  announcements  a 
minimum  of  twice  per  week.  The 
required  announcements  shall  be  made 
between  the  hours  of  7  a.m.  and 
midnight. 

49.  Finally,  we  decline  to  allow  an 
affected  full-power  station  to  waive  the 
newly  constructed  Section  7(3)  Station’s 
periodic  announcement  obligation,  as 
one  comment er  suggests.  Section  7(2)  of 
the  LCRA  explicitly  mandates  that 
newly  constructed  Section  7(3)  Stations 
broadcast  periodic  announcements.  The 
announcement  is  intended  to  benefit 
listeners,  by  alerting  them  of  the 
potential  for  interference.  Allowing 


potentially  affected  stations  to  waive  the 
announcements  would  be  inconsistent 
with  section  7(2)  of  the  LCRA  and 
deprive  listeners  of  its  intended 
benefits. 

50.  Technical  Flexibility.  Section  7(4) 
of  the  LCRA  requires  the  Commission, 
to  the  extent  possible,  to  “grant  low- 
power  FM  stations  on  third-adjacent 
channels  the  technical  flexibility  to 
remediate  interference  through  the 
colocation  of  the  transmission  facilities 
of  the  low-power  FM  station  and  any 
stations  on  third-adjacent  channels.’’  In 
the  Fourth  FNPHM,  we  tentatively 
concluded  that,  other  than  eliminating 
the  third-adjacent  channel  spacing 
requirements  as  mandated  by  section 
3(a)  of  the  LCRA,  we  need  not  modify 
or  eliminate  any  other  provisions  of  our 
rules  to  implement  section  7(4). 

51.  Two  commenters  propose 
additional  modifications  to  our  rules  in 
order  to  implement  section  7(4).  REC 
argues  that  LPFM  stations  should  have 
the  flexibility  to  co-locate  with  or 
operate  from  a  site  “very  close  to  the 
third-adjacent  full-servicb  station  as 
long  as  no  new  short  spacing  is  created, 
even  if  this  means  moving  the 
transmitter  site  to  a  location  that  may  be 
outside  the  current  service  contour  of 
the  LPFM  station.”  REC  points  out  that, 
under  existing  rules,  such  a  change 
would  con.stitute  a  “major  change”  and 
an  applicant  seeking  authority  to  make 
such  a  change  would  have  to  do  so 
during  a  filing  window.  We  infer  that 
REC  would  like  us  to  modify  our  rules 
to  clarify'  that  we  will  treat  as  a  “minor 
change”  a  proposal  to  move  a  Section 
7(3)  Station’s  transmitter  site,  including 
a  move  outside  its  current  service 
contour,  in  order  to  co-locate  or  operate 
from  a  site  clo.se  to  a  third-adjacent 
channel  station  and  remediate 
interference  to  that  station.  We  will 
adopt  REC’s  proposed  modification.  We 
note  that  section  7(4)  of  the  LCRA 
explicitly  requires  the  Commi.ssion  to 
grant  “low-power  FM  stations  on  third- 
adjacent  channels  the  technical 
flexibility  to  remediate  interference 
through  the  colocation  of  the 
transmission  facilities  of  the  low-power 
FM  station  and  any  stations  on  third- 
adjacent  channels.”  We  believe  that 
REC’s  suggested  expansion  of  the 
definition  of  "minor  change”  will 
provide  Section  7(3)  Statixjns  the  sort  of 
“technical  flexibility”  that  Congress 
intended.  We  also  will  treat  as  a  “minor 
change”  an  LPF'M  proposal  to  locate 
“very  close”  to  a  third-adjacent  channel 
station.  Although  the  LCRA  does  not 
explicitly  direct  the  Commission  to 
employ  “flexible”  licensing  standards  in 
this  context,  colocation  and  “very 
close”  locations  can  eliminate  the 


potential  for  interference  for  exactly  the 
.same  reason  (i.e.,  they  result  in 
acceptable  signal  strength  ratios 
between  the  two  stations  at  all 
locations).  Generally,  this  will  limit 
LPFM  site  selections  and  relocations 
pursuant  to  this  policy  to  transmitter 
within  500  meters  of  stations  operating  . 
on  third-adjacent  channels.  The 
approach  we  adopt  will  advance  the 
overarching  goal  of  .section  7  to  prevent 
third-adjacent  channel  interference  by 
LPFM  stations.  Accordingly,  we  will 
modify  §  73.870(a)  of  our  rules  to  treat 
these  moves  as  “minor  changes,”  and 
we  will  routinely  grant  applications  for 
authority  to  make  the.se  moves,  upon  a 
showing  of  potential  interference  from 
the  authorized  site,  and  provided  that 
the  licensee  would  continue  to  satisfy 
all  eligibility  requirements  and  maintain 
any  comparative  attributes  on  which  the 
grant  of  the  .station’s  initial  construction 
permit  was  predicated. 

52.  If  interference  is  remediated 
through  colocation.  Common  Frequency 
recommends  that  we  consider  allowing 
“flexible  operating  proposals,”  such  as 
upgrades  to  LP250  if  the  colocation 
takes  the  LPFM  transmitter  far  from  the 
exi.sting  transmitter  site,  the  use  of 
different  or  directional  antennas,  and 
the  iKse  of  close-by  towers  instead  of 
colocation.  We  decline  to  permit 
Section  7(3)  Stations  .seeking  to 
remediate  interference  by  co-locating 
their  transmission  facilities  with  those 
of  an  affected  full-service  FM  station  to 
operate  at  powers  exceeding  100  watts 
ERP  at  30  meters  HAAT.  We  will, 
however,  permit  Section  7(3)  Stations  to 
propose  lower  powers,  use  of 
directional  antennas  and  use  of  differing 
polarizations  to  remediate  interference. 
This  is  consistent  with  our  decision  to 
afford  applicants  .seeking  .second- 
adjacent  waivers  the  flexibility  to 
employ  the.se  methods. 

4.  Additional  Interference  Protection 
and  Remediation  Obligations 

53.  One  additional  provision  of 
section  7 — section  7(6) — requires  the 
Commission  to  impose  additional 
interference  protection  and  remediation 
obligations  on  one  class  of  LPFM 
stations.  It  directs  the  Commission  to 
create  special  interference  protections 
for  “full-service  FM  stations  that  are 
licensed  in  significantly  populated 
States  with  more  than  3,000,000 
population  and  a  population  density 
greater  than  1 ,000  people  per  square 
mile  land  area.”  The  obligations  apply 
only  to  LPFM  stations  licensed  after  the 
enactment  of  the  LCRA.  Such  stations 
must  remediate  actual  interference  to 
full-service  FM  stations  licensed  to  the 
significantly  populated  states  specified 
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in  section  7(6)  and  ‘‘located  on  third- 
adjacent,  second-adjacent,  first-adjacent 
or  co-channels”  to  the  LPFM  station  and 
must  do  so  under  the  interference  and 
complaint  procedures  set  forth  in 
§  74.1203  of  the  rules.  In  the  Fourth 
FNPHM,  we  found  that  the  section  7(6) 
interference  requirements  are,  with  one 
exception,  unambiguous.  We  sought 
comment  on  whether  to  interpret  the 
term  ‘‘States”  to  include  the  territories 
and  possessions  of  the  United  States. 

We  noted  that  only  New  Jersey  and 
Puerto  Rico  satisfy  the  population  and 
population  density  thresholds  set  forth 
in  section  7(6). 

54.  Commenters  are  divided  how  we 
should  construe  the  term  “States.”  REC 
and  SOPR  argue  that  Congress  did  not 
intend  to  include  Puerto  Rico  as  a 
“State”  for  purpo.ses  of  section  7(6).  REC 
contends  that,  following  lobbying  from 
the  New  Jersey  Broadcasters  Association 
(“NJBA”),  Congress  amended  the  Act  to 
include  the  current  section  7(6),  and 
that  Congress  intended  this  section  to 
apply  solely  to  the  state  of  New  Jersey. 
Arso  Radio  Corporation  (“Arso”),  in 
contrast,  asserts  that  “States”  should 
include  the  territories  and  possessions 
of  the  United  iStates,  and  therefore,  the 
more  restrictive  section  7(6)  interference 
protections  should  apply  to  both  New 
Jersey  and  Puerto  Rico.  Although  Arso 
acknowledges  that  an  examination  of 
the  legislative  history  “does  not  yield 
any  clues  as  to  congressional  intent 
regarding  use  of  the  word  ‘States,’”  it 
insi.sts  that  Congress  intended  to  define 
the  words  “States”  in  the  same  way  as 

it  defined  "States”  in  section  153(47)  of 
the  Communications  Act  of  1934,  as 
amended  (“Act”),  which  provides  that 
the  term  “State”  includes  the  District  of 
Columbia  and  the  Territories  and 
possessions. 

55.  We  recognize  that  the  term 
“States”  is  susceptible  to  different 
interpretations.  It  is  unclear  from  the 
statutory  text  whether  Congress 
intended  the  term  “States”  to  mean  the 
definition  of  “States”  as  it  appears  in 
the  Act,  which  includes  all  territories 
and  possessions,  or  whether  Congress 
intended  to  use  the  word  “State”  in  its 
literal  sense.  We  believe,  however,  that 
the  best  construction  of  this  term,  based 
on  context  and  the  current  record  before 
us,  is  that  “State”  means  one  of  the  50 
states.  Congress  knows  how  to 
implement  its  directives  as  amendments 
to  the  Communications  Act,  and  chose 
not  to  do  so  in  the  LCRA.  Thus,  there 

is  no  basis  for  expanding  on  the 
common  meaning  of  the  term  “states” 
here  to  include  territories.  We  also  agree 
with  REC  that  New  Jersey  is  “in  a 
unique  situation  where  there  are  two 
significant  out-of-.state  metro  markets 


(New  York  and  Philadelphia)  on  each 
side  of  the  state.”  With  the  New  York 
and  Philadelphia  Arbitron  Metro 
markets  dominatiifg  much  of  the  state, 
full  power  radio  stations  in  New  Jersey 
generally  operate  with  lower  powers 
and  smaller  protected  contours  than 
other  full  power  radio  stations.  This 
could  make  them  uniquely  susceptible 
to  interference  from  LPFM  and  FM 
translator  stations.  Moreover,  we  note 
that  this  provision  of  the  LCRA  was 
introduced  by  Senator  Lautenburg,  the 
senior  Senator  from  New  Jersey.  This 
legislative  history  provides  additional 
support  for  our  conclusion  that  the  term 
“States”  in  section  7(6)  was  not 
intended  to  include  territories. 

C.  Protection  of  Translator  Input  Signals 

56.  Section  6  of  the  LCRA  requires  the 
Commission  to  “modify  its  rules  to 
address  the  potential  for  predicted 
interference  to  FM  translator  input 
signals  on  third-adjacent  channels  set 
forth  in  Section  2.7  of  the  technical 
report  entitled  ‘Experimental 
Measurements  of  the  Third-Adjacent 
Channel  Impacts  of  Low  Power  FM 
Stations,  Volume  One — Final  Report 
(May  2003).”’  Section  2.7  of  this  report 
finds  that  “significant  interference  to 
translator  input  signals  does  not  occur 
for  (desired/undesired  ratio]  values  of 
-34  dB  or  higher  at  the  translator  input.” 
Section  2.7  sets  out  a  formula  (“Mitre 
Formula”)  that  allows  calculation  of  the 
minimum  LPFM-to-translator  separation 
that  will  ensure  a  desired/undesired 
ratio  equal  to  or  greater  than  -34  dB. 

57.  In  the  Fourth  FNPRM,  we  noted 
that  the  Commi.ssion  requires  LPFM 
stations  to  remediate  actual  interference 
to  the  input  signal  of  an  FM  translator 
station  but  has  not  established  any 

.  minimum  distance  separation 
requirements  or  other  protection 
standards.  Based  on  the  language  of 
section  6,  which  requires  the 
Commission  to  “address  the  potential 
for  predicted  interference,”  we 
tentatively  concluded  that  our  existing 
requirements  regarding  remediation  of 
actual  interference  must  he  recast  as 
licensing  rules  designed  to  prevent  any 
predicted  interference.  No  commenter 
suggested  another  interpretation  of 
secrtion  6  of  the  LCRA.  Thus,  we  affirm 
our  tentative  conclusion  that  section  6 
of  the  LCRA  requires  us  to  adopt  rules 
designed  to  prevent  predicted 
.  interference  to  FM  translator  input 
signals  on  third-adjacent  channels. 

58.  In  the  Fourth  FNPRM,  we  sought 
comment  on  whether  we  should  require 
LPFM  applicants  to  protect  the  input 
signals  of  only  those  translators 
receiving  third-adjacent  channel  full- 
service  FM  station  signals,  or  whether 


we  also  should  require  them  to  protect 
the  input  signals  of  translators  that 
receive  third-adjacent  channel  translator 
signals  directly  off-air.  Commenters’ 
opinions  vary  on  this  issue.  Prometheus 
argues  that  the  protections  should  be 
limited  to  translators  receiving  input 
signals  from  FM  stations.  Prometheus 
believes  that  any  protections  beyond 
those  to  translators  receiving  off-air 
signals  from  FM  stations  would  violate 
section  5  of  the  LCRA,  which  requires 
the  Commission  to  ensure  that  LPFM 
stations  and  FM  translators  remain 
“equal  in  status.”  NPR  and  Western 
Inspirational,  on  the  other  hand,  assert 
that  the  protections  should  extend  to 
translators  receiving  input  signals  from 
other  FM  translators.  NPR  claims  that, 
by  its  plain  terms,  .section  6  of  the  LCRA 
requires  protection  of  all  signal  inputs 
to  translators.  NPR  notes  that  this 
interpretation  is  consistent  with  the 
Commission’s  current  rule  protecting 
translator  input  signals.  Western 
Inspirational  asserts  that,  with  increased 
spectrum  congestion,  it  has  found  it 
necessary  for  many  of  its  translators  to 
use  an  off-air  input  from  another 
translator,  not  the  originating  FM 
station,  in  order  to  obtain  a  reliable 
input  signal. 

59.  After  considering  the  comments 
and  reviewing  the  text  of  the  LCRA,  we 
conclude  that  LPFM  applicants  must 
protect  the  reception  directly,  off-air  of 
third-adjacent  channel  input  signals 
from  any  station,  including  full-service 
FM  stations  and  FM  translator  stations. 
Section  6  of  the  LCRA  asks  the 
Commission  to  address  predicted 
interference  to  “FM  translator  input 
signals  on  third  adjacent  channels.” 

This  unqualified  mandate  is  consistent 
with  our  rules,  which  require  LPFM 
stations  to  operate  without  causing 
actual  interference  to  the  input  signal  of 
an  FM  translator  or  FM  booster  station. 

60.  We  turn  next  to  the  i.ssue  of  a 
predicted  interference  standard  for 
processing  LPFM  applications.  We 
adopt  the  basic  threshold  test  proposed 
in  the  Fourth  FNPRM,  which  received 
overwhelming  support  from 
commenters.  This  threshold  test  closely 
tracks  the  interference  standard 
developed  by  Mitre  but  for  the  reasons 
stated  below  does  not  require  an  LPP’M 
applicant  to  obtain  the  receive  antenna 
technical  characteristics  that  are 
incorporated  into  the  Mitre  Formula.  It 
provides  that  an  applicant  for  a  new  or 
modified  LPFM  construction  permit 
may  not  propose  a  transmitter  site  • 
within  the  “potential  interference  area” 
of  any  FM  translator  station  that 
receives  its  input  signal  directly  off-air 
from  a  full-service  FM  or  FM  translator 
station  on  a  third-adjacent  channel.  For 
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these  purposes,  we  define  the  “potential 
interference  area”  as  both  the  area 
within  2  kilometers  of  the  translator  site 
and  al.so  the  area  within  10  kilometers 
of  the  translator  site  within  the 
azimuths  from  -30  degrees  to  4-30 
degrees  of  the  azimuth  from  the 
translator  site  to  the  site  of  the  FM 
station  being  rebroadcast  by  the 
translator. 

61.  As  proposed  in  the  Fourth  FNPRM 
and  supported  by  commenters,  we  will 
permit  an  LPFM  applicant  proposing  to 
locate  its  transmitter  within  the 
“potential  interference  area”  to  use 
either  of  two  methods  to  demon.strate 
that  LPFM  station  transmissions  will 
not  cause  interference  to  an  FM 
translator  input  signal.  First,  as 
indicated  in  Section  2.7  of  the  Mitre 
Report,  an  LPFM  applicant  may  show 
that  the  ratio  of  the  signal  .strength  of  the 
LPFM  (undesired)  proposal  to  the  signal 
strength  of  the  FM  (desired)  .station  is 
below  34  dB  at  all  locations.  Second,  an 
LPFM  applicant  may  use  the  equation 
provided  in  Section  2.7  of  the  Mitre 
Report.  As  requested  by  Prometheus,  we 
also  will  permit  an  LPFM  applicant  to 
reach  an  agreement  with  the  licensee  of 
the  potentially  affected  FM  translator 
regarding  an  alternative  technical 
solution. 

62.  We  do  not  authorize  FM  translator 
receive  antenna  locations.  However,  we 
believe  that  most  receive  and  transmit 
antennas  are  co-located  on  the  same 
tower.  Accordingly,  we  proposed  to 
assume  that  the  translator  receive 
antenna  is  co-located  with  its  associated 
translator  transmit  antenna.  We  received 
no  comment  on  this  proposal.  We 
continue  to  believe  that  assuming 
colocation  of  translator  receive  and 
transmit  antennas  will  facilitate  the  use 
of  the  methods  described  above.  We 
noted  that  the  Mitre  Formula  would 
require  the  horizontal  plane  pattern  of 
the  FM  translator’s  receive  antenna — 
information  that  is  not  typically 
available  publicly  or  in  CDBS. 

Therefore,  we  also  proposed  to  allow 
the  use  of  a  “typical”  pattern  in 
situations  where  an  LPFM  applicant  is 
not  able  to  obtain  this  information  from 
the  FM  translator  licensee,  despite 
reasonable  efforts  to  do  so.  Both 
Prometheus  and  Common  Frequency 
support  this  proposal.  No  commenter 
opposes  it.  Accordingly,  we  adopt  our 
proposal  to  allow  use  of  a  “typical” 
pattern  when  an  LPFM  station  makes 
reasonable  efforts  but  is  unable  to  obtain 
the  horizontal  plane  pattern  of  an  FM 
translator  station  from  that  station. 

63.  Prometheus  proposes  that  we 
relieve  an  LPFM  applicant  of  its 
obligation  to  protect  an  FM  translator’s 
input  signal  if,  despite  reasonable  efforts 


to  do  so,  the  applicant  is  unable  to 
determine  the  delivery  method  or  input 
channel  for  that  triinslator.  We  will  not 
adopt  this  proposal  because  the  LCRA 
requires  us  to  “address  the  potential  for 
predicted  interference”  in  this  context. 
VVe  lack  authority  to  adopt  a  processing 
rule  that  abdicates  this  responsibility. 
For  this  same  reason,  we  also  reject 
Prometheus’  proposal  to  relieve  an 
LPFM  station  applicant  from  this 
protection  obligation  if  a  translator 
licensee  fails  to  maintain  accurate  and 
current  Commission  record.s  regarding 
its  primary  .station  and  input  signal.  In 
any  event,  we  note  that  we  specify  the 
primary  station  call  sign,  frequency  and 
community  of  license  in  FM  translator 
authorizations.  In  addition,  we  require 
each  FM  translator  licensee  to  identify 
its  primary  station  when  filing  its 
renewal  application.  We  strongly 
recommend  that  FM  translator  licensees 
update  the  Commission  if  they  have 
changed  their  primary  stations  since 
they  last  filed  renewal  applications. 

64.  We  proposed  to  dismiss  as 
defective  an  LPFM  application  that 
specifies  a  transmitter  site  within  the 
third-adjacent  channel  “potential 
interference  area”  but  fails  to  include  an 
exhibit  demonstrating  lack  of 
interference  to  the  off-air  reception  by 
that  translator  of  its  input  signal.  We 
propo.sed  to  permit  an  LPFM  applicant 
to  seek  reconsideration  of  the  dismissal 
of  its  application  and  to  request 
reinstatement  nunc  pro  tunc.  We  al.so 
proposed  that  an  LPFM  applicant 
.seeking  reconsideration  and 
reinstatement  nunc  pro  tunc 
demonstrate  that  its  proposal  would  not 
cause  any  predicted  interference  using 
either  the  undesired/desired  ratio  or  the 
Mitre  Formula  discussed  above. 
Commenters  support  these  proposals. 
We  continue  to  believe  it  is  appropriate 
to  treat  an  application  dismissed  on 
these  grounds  the  same  as  an 
application  dismissed  for  violation  of 
other  interference  protection 
requirements.  Accordingly,  we  adopt 
our  proposal  to  allow  an  applicant  to 
seek  reconsideration  and  reinstatement 
nunc  pro  tunc  by  making  one  of  the 
showings  discussed  herein.  In  addition, 
consistent  with  our  decision  to  permit 
applicants  to  do  so  at  the  application 
filing  stage,  we  will  permit  applicants  to 
reach  an  agreement  with  the  licensee  of 
the  potentially  affected  FM  translator 
regarding  alternative  technical 
solutions. 

D.  Other  Rule  Changes 

65.  The  Fourth  FNPRM  proposed 
changes  to  our  rules  intended  to 
promote  the  LPFM  service’s  localism 
and  diversity  goals,  reduce  the  potential 


for  licensing  abuses,  and  clarify  certain 
rules.  We  sought  comment  on  whether 
the  proposed  changes  were  consistent 
with  the  LCRA  and  whether  they  would 
promote  the  public  interest.  We  discuss 
each  proposed  change  in  turn  below. 

1.  Eligibility  and  Ownership 

a.  Requirement  That  Applicants  Remain 
Local 

66.  The  LPFM  service  is  reserved 
solely  for  non-profit,  local 
organizations.  In  the  Fourth  FNPRM,  we 
expressed  concern  that,  bec;ause  our 
rules  define  “local”  in  terms  of 
“applicants”  and  their  eligibility  to 
“submit  applications,”  applicants  and 
licensees  might  not  understand  that  the 
localism  requirement  extends  beyond 
the  application  stage.  We  proposed  to 
clarify  this  by  revising  §  73.853(b)  to 
read:  “Only  local  applicants  will  be 
permitted  to  submit  applications.  For 
the  purposes  of  this  paragraph,  an 
applicant  will  be  deemed  local  if  it  can 
certify,  at  the  time  of  application,  that 

it  meets  the  criteria  listed  below  and  if 
such  applicant  continues  to  .satisfy  the 
criteria  at  all  times  thereafter  *  *  *.” 

67.  Prometheus  and  SOPR  support 
our  proposal.  Prometheus  notes  that  to 
require  otherwise  (i.e.,  to  require  that  an 
organization  be  local  only  at  the  time  it 
submits  its  application)  “would 
controvert  the  LCRA  and  the  policies  of 
the  Commission.”  SOPR  a.sserts  that  this 
clarification  may  prevent  abuse. 

Catholic  Radio  A.ssociation  (“CRA”) 
suggests  language  it  believes  will  better 
achieve  our  policy  objective. 

68.  Given  the  limited  reach  of  LPFM 
stations,  we  continue  to  believe  that 
LPFM  entities  must  be  local  at  all  times 
and  we  will  clarify  that  requirement  by 
amending  §  73.853(b).  At  CRA’s 
suggestion,  we  will  adopt  language 
slightly  different  from  that  originally  • 
proposed.  Our  revised  rule  (with  the 
new  language  underlined)  will  read: 
“Only  local  organizations  will  be 
permitted  to  submit  applications  and  to 
hold  authorizations  in  the  LPFM  service. 
For  the  purposes  of  this  paragraph,  an 
organization  will  be  deemed  local  if  it 
can  certify,  at  the  time  of  application, 
that  it  meets  the  criteria  listed  below 
and  if  it  continues  to  satisfy  the  criteria 
at  all  times  thereafter  *  *  *.”  We 
address  changes  we  proposed  to  the 
criteria  used  to  define  “local,”  later  in 
this  decision. 

b.  Cross-Ownership  of  LPFM  and  FM 
Translator  Stations 

69.  From  the  outset,  the  Commission 
has  prohibited  common  ownership  of  an 
LPFM  station  and  any  other  media 
subject  to  the  Commission’s  ownership 
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rules.  This  prohibition  fosters  one  of  the 
most  important  purposes  of  establishing 
the  LPFM  service — “to  afford  small, 
community-based  organizations  an 
opportunity  to  communicate  over  the 
airwaves  and  thus  expand  diversity  of 
ownership.”  In  the  Fourth  FNPHM,  we 
sought  comment  on  whether  to  allow 
LPFM  station  licensees  to  own  or  hold 
attributable  interests  in  one  or  more  FM 
translator  .stations.  We  noted  that  this 
could  enable  LPFM  .stations  to  expand 
their  listenership  and  provide  another 
way  for  FM  translators  to  serve  the 
needs  of  communities.  W'e  asked 
whether  it  was  possible  to  achieve  such 
benefits  without  changing  the  extremely 
local  nature  of  the  LPFM  service.  Wo 
further  asked  whether  we  should  limit 
cross-ownership  of  FM  translators  and 
LPFM  stations  by,  for  example, 
requiring  that  (1)  any  cro.s.s-owned  FM 
translator  rehroadcast  the  programming 
of  its  co-owned  LPFM  station;  (2)  the  60 
dBu  contours  of  the  co-owned  LPFM 
and  FM  translator  stations  overlap;  and/ 
or  (3)  tlie  co-owned  LPFM  and  FM 
translator  stations  be  located  within  a 
set  distance  or  geographic  limit  of  each 
other,  r'inally,  we  asked  whether  to 
permit  an  LPFM  .station  to  use 
alternative  methods  to  deliver  its  signal 
to  a  commonly  owned  FM  translator. 

70.  A  few  commenters  oppose  cross- 
ownership.  These  commenters  express 
concerns  about  the  impact  of  LPFM/FM 
translator  cro.ss-ownership  on  the  local 
character  of  the  LPFM  service  and  the 
availability  of  spectrum  for  new  LPFM 
stations.  NPR  points  out  that  the 
Commission,  in  creating  the  LPFM 
service,  considered  hut  ultimately 
rejected  the  option  of  allowing  cross¬ 
ownership  of  LPFM  and  other  broadcast 
stations,  finding  that  its  intere.st  in 
providing  for  new  voices  to  speak  to  the 
community  and  providing  a  medium  for 
new  speakers  to  gain  broadcasting 
experience  would  be  best  served  by 
barring  cross-ownership. 

71.  In  contrast,  many  commenters 
support  LPFM/FM  translator  cross¬ 
ownership.  RFC  and  Nexus/Conexus 
assert  that  cro.ss-ownership  would 
enable  LPFM  stations  to  better  reach 
their  intended  communities.  RFC 
observes  that  FM  translator  stations 
owned  by  unrelated  entities  have  been 
rebroadcasting  LPFM  signals  for  over  a 
decade.  RFC  does  not  believe  that 
limited  common  ownership  of  FM 
translator  and  LPFM  stations  would 
change  the  nature  of  the  LPFM  service. 
National  Lawyers  Guild  and  Media 
Alliance  state  that  translators  might  be 
useful  if  a  terrain  obstruction  blocks  an 
LPFM  signal  within  the  LPFM  station’s  ‘ 
primary  contour.  Several  commenters 
contend  that  cross-ownership  could 


enhance  localism  because  many 
communities  are  larger  than  the  typical 
reach  of  an  LPFM  station’s  signal.  They 
contend  that  FM  translators  covdd  allow 
stations  to  serve  their  entire  intended 
scr\'ice  area,  such  as  a  single  county. 

72.  Most  commenters  qualify  their 
support  for  cross-ownership,  suggesting 
various  limits  or  restrictions  to  ensure 
that  any  co-owned  FM  translator 
enhances  an  LPFM  station’s  local 
mi.s.sion.  Commenters  support  (1) 
establishing  a  distance  or  geographic 
limit  on  FM  translator  cross-ownership, 
(2)  requiring  the  service  contours  of  co¬ 
owned  LPFM  and  F’M  translator  stations 
to  overlap;  (3)  limiting  the  number  of 
FM  translators  an  LPFM  licensee  may 
own  to  a  “modest”  number,  such  as  one 
or  two;  and/or  (4)  requiring  f;o-owned 
translators  to  rehroadc;ast  only  the  LPFM 
.station.  Commenters  also  support 
requiring  an  LPF’M  station  to  feed  the 
FM  translator  with  an  off-air  signal,  the 
same  delivery  restriction  that  applies  to 
non-reserved  band  FM  translators. 

73.  We  believe  that  commenters  on 
both  sides  of  this  issue  raise  valid 
points.  As  many  oh.serve,  u.se  of  FM 
translators  to  rehroadcast  LPFM  stijtions 
could  he  beneficial,  improving  local 
service  to  oddly-shaped  communities 
and  to  rural  communities  that  could 
receive,  at  best,  only  partial  LPFM 
coverage.  However,  as  others  aptly  note, 
cross-ownership  without  adequate 
safeguards  poses  a  potential  danger  to 
the  local  character  of  the  LPFM  service. 
On  balance,  we  believe  that  the  benefits 
of  FM  translator  ownership  by  LPFM 
licensees  will  outweigh  any 
di.sadvantages,  provided  that  we  take 
steps  to  limit  potential  risks. 

74.  Accordingly,  we  will  amend 

§  73.860  of  our  rules  to  allow  LPFM/FM 
translator  cross-ownership.  We  will 
limit  cross-ownership,  however,  in 
order  to  prevent  large-scale  chains  and 
“leapfrogging”  into  unconnected, 
di.stant  communities.  We  adopt  the 
following  five  limits  on  cro.s.s- 
ownership,  which  are  intended  to 
ensure  that  the  LPFM  service  retains  its 
extremely  local  focus.  F’irst,  we  will 
permit  entities — other  than  Tribal 
Nation  Applicants — to  own  or  hold 
attributable  interests  in  one  LPFM 
station  and  a  maximum  of  two  FM 
translator  .stations.  Second,  we  will 
require  that  the  60  dBu  contours  of  a 
commonly-owned  LPFM  station  and  FM 
translator  .station(s)  overlap.  Third,  we 
will  require  that  an  FM  translator 
receive  the  signal  of  its  co-owned  LPFM 
station  off-air  and  directly  from  the 
LPFM  station,  not  another  FM  translator 
station.  Fourth,  we  will  limit  the 
distance  between  an  LPFM  station  and 
the  transmitting  antenna  of  any  co¬ 


owned  translator  to  10  miles  for 
applicants  in  the  top  .SO  urban  markets 
and  20  miles  for  applicants  outside  the 
top  50  urban  markets.  An  LPFM  station 
may  use  either  its  transmitter  site  or  the 
reference  coordinates  of  its  community 
of  license  to  satisfy  these  distance 
restrictions.  Fifth,  we  will  require  the 
FM  translator  station  to  synchronously 
rehroadcast  the  primary  analog  signal  of 
the  commonly-owned  LPFM  station  (or 
for  “hybrid”  .stations,  the  digital  HD-1 
program-stream)  at  all  times. 

75.  We  believe  that  allowing  cross- 
ownership  of  an  LPFM  station  and  up 
to  two  FM  translator  stations  will 
provide  maximum  flexibility,  while  the 
requirement  that  these  translators  link 
directly  to  their  commonly-owmed 
LPFM  station  rather  than  to  eai;h  other 
will  prevent  the  type  of  chained- 
networks  of  concern  to  commenters.  To 
keep  the  service  provided  by  the  LPFM/ 
FM  translator  combinations  locally 
foKiKsed,  w'e  will  limit  the  placement  of 
co-owned  FM  translators  to  conform  to 
the  same  ten-  and  twenty-mih?  distances 
which  define  “local”  applicants  in  the 
top  50  and  all  other  markets, 
respectively.  We  believe  that  such  a 
recpiirement  is  more  easily  understood 
and  achieved  than  alternatives  phrased 
in  terms  of  a  signal’s  ability  to  stay 
within  political  boundaries  of  a  county 
or  city.  Our  requirement  that  an  FM 
translator  rehroadcast  the  primary  signal 
of  its  co-owned  LPFM  .station  addres.ses 
Grant  County’s  concern  that  LPFM 
stations  may  begin  to  broadcast  multiple 
digital  .streams  and  that  stations 
operating  in  such  a  hybrid  mode  might 
u.se  translators  to  network  secondary, 
less  lo(;ally-oriented  programming 
rather  than  the  .station’s  primary 
program  stream.  We  are  aware  of  only 
one  LPFM  station  currently  operating  in 
hybrid  mode,  so  this  issue  is  currently 
of  limited  applicability.  Nevertheless, 
we  adopt  Grant  County’s  suggestion  that 
co-owned  translators  simultaneously 
rehroadcast  the  LPFM  .station’s  analog 
programming,  as  a  forward-looking 
protection  to  preserve  the  service’s  local 
nature  as  more  LPFM  .stations  avail 
themselves  of  technological  advances. 
We  further  agree  with  commenters  that 
alternative  signal  delivery  of  LPFM 
signals  to  FM  translators  could 
regionalize  LPFM  service.  Accordingly, 
we  will  require  that  an  FM  translator 
receive  the  signal  of  its  co-owned  LPFM 
station  off-air  and  directly  from  the 
LPFM  station  it.self  in  order  to  maintain 
the  service’s  local  character. 

c.  Ownership  Issues  Affecting  Tribal 
Nations 

76.  We  posed  additional  ownership- 
related  que.stions  in  the  Fourth  FNPRM, 
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inciuding  whether  Tribal  Nations  are 
eligible  and,  if  not,  whether  they  should 
he  eligible  to  own  LRFM  stations.  We 
also  sought  comment  on  whether  they 
should  be  permitted  to  own  nurre  than 
one  LPFM  station  and/or  to  own  or  hold 
an  attributable  interest  in  an  LPFM 
station  in  addition  to  a  full-j)ower 
station.  We  address  each  of  these 
proposals  below. 

77.  Basic  Eligibility.  S  73.853  of  the 
rules  currently  [)rovides  for  the 
licensing  of  an  LPFM  station  to  a  state 
or  local  government,  but  does  not 
explicitly  establish  the  eligibility  of  a 
Tribal  Nati(»n  Applicant. 

Notwithstanding  this  omission,  it  is 
well  established  that  Tribal  Nations  are 
inherently  sovereign  Nations,  with  the 
obligation  to  “maintain  peace  and  good 
order,  improve  their  condition,  establish 
school  systems,  and  aid  their  people  in 
their  efforts  to  acquire  the  arts  of 
civilized  life,”  within  their 
jurisdictions.  The  Commission,  as  an 
independent  agcmcy  of  the  United  States 
fiovernment,  has  an  historic  federal 
trust  relationship  with  Tribal  Nations, 
and  a  longstanding  policy  of  promoting 
Tribal  self-sufficiency  and  economic 
development.  To  this  end,  the 
(iommission  has  taken  steps  to  aid  in 
their  efforts  to  provide  ediK:ational  and 
other  programming  to  their  members 
residing  on  Tribal  Lands,  as  well  as  to 
assist  them  in  acquiring  stations  for 
purposes  of  business  and  commercial 
development. 

78.  In  view  of  our  commitment  to 
assist  Tribal  Nations  in  establishing 
radio  service  on  Tribal  lands  and  our 
consideration  of  whether  to  include  a 
Tribal  Nation  selection  criterion  in  the 
LPFM  comparative  analysis,  in  the 
Fourth  FSPBM  we  proposed  to 
recognize  explit;itlv  the  eligibility  of 
Tribal  Nation  Applicants  to  hold  LPFM 
licenses.  We  proposed  to  rely  on  the 
definitions  of  the  terms  "Tribal 
applicant"  and  “'I'ribal  lands”  as  they 
are  currently  defined  in  our  rules 
governing  full-power  NCE  FM  licensing. 
By  specifically  cross-referencing  the 
definition  of  “Tribal  applicant”  set  forth 
in  §  73.7000  of  the  rules,  which  includes 
a  reference  to  the  term  “Tribal 
coverage.”  we  implicitly  proposed  to 
incorporate  the  definition  of  “Tribal 
c.overage”  set  forth  therein. 

79.  Commenters,  including  NPM  and 
NUAI,  supported  without  significant 
discussion  the  proposal  to  expand  the 
LPFM  eligibility  rule  to  include  Tribal 
Nation  Applicants.  No  commenter 
opposed  this  proposal.  Act;ordingly,  we 
will  amend  §  73.853(a)  to  clarify  that 
Tribal  Nation  Applicants  are  eligible  to 
hold  LPFM  licenses.  This  rule 
amendment  further  underscores  the 


C’.ominission’s  commitment  to  recognize 
the  sovereignty  of  Tribal  Nations  and  to 
ensure  their  equal  treatment  under  our 
rules.  However,  we  will  not,  as 
originally  propo.sed,  rely  on  the 
definition  of  “Tribal  applicant”  or 
“Tribal  c;overage”  currently  used  in  the 
NCE  FM  context.  The  definition  of 
“Tribal  coverage”  set  forth  in  the  NCE 
FM  rules  includes  a  c:overage 
requirement  and  a  requirement  that  the 
proposed  station  serve  at  least  2,000 
people  living  on  Tribal  Lands.  As  NPM 
and  NCWI  note,  tlm  limited  scope  of 
LPFM  coverage  and  the  scattered 
populations  on  lands  occupied  by  Tribal 
Nations  warrant  a  departure  from  the 
definition  of  “Tribal  coverage”  set  forth 
in  §73.7000.  Unlike  NPM  and  NCAI, 
however,  we  believe  that  not  only  the 
2,000  person  th^^shold  but  akso  the 
coverage  retpiirements  are  unsuitable  for 
the  LPF,M  context.  Instead,  for  LPFM 
licensing  purposes,  we  will  define  a 
"Tribal  aj)plicant”  by  retaining  the 
requirement  that  the  ajrplicant  be  a 
Tribe  or  entity  that  is  51  percent  or  more 
owned  or  controlled  by  a  Tribe.  Such 
iK:tion  is  consistent  with  the  localism 
and  diversity  goals  of  the  LPP’M  service 
and  will  better  achieve  our  goal  of 
assisting  Tribal  Nations  in  establishing 
radio  service  to  their  members  on  Tribal 
Lands.  Tribal  stations  currently  account 
for  less  than  one-third  of  one  percent  of 
the  more  than  14.000  radio  stations  in 
the  United  Slates.  Thus,  it  is  self- 
evident  that  expandmg  Tribal  radio 
ownership  opportunities  will  hel[)  bring 
needed  new  service  to  chronically 
underserved  communities.  Moreover, 
restricting  ownership  to  Tribes  and 
Tribally  c.ontrolled  entities,  which  are 
obligated  to  preserve  their  histories, 
languages,  cultures  and  traditions,  will 
promote  the  licensing  of  stations  to 
entities  that  an;  unicpiely  capable  of 
l)roviding  radio  |)rogramming  tailored  to 
local  community  needs  and  interests. 

80.  Finally,  as  NPM  and  NCAI 
propose,  we  will  consider  a  Tribal 
Nation  Applicant  local  throughout  its 
Tribal  lantls,  so  long  as  such  lands  are 
within  the  LPFM’s  station’s  service  area. 
We  are  persuaded  that  this  Ixitter 
recognizes  the  sovereign  .status  of  Tribal 
Nations  than  our  original  proposal  to 
consider  a  Tribal  Nation  Applicant  local 
only  if  it  proposed  to  locate  the 
transmitting  antenna  of  the  proposed 
LPFM  station  on  its  Tribal  lands. 
Moreover,  this  is  consistent  with  the 
rules  applicable  to  Tribal  Nations  and 
state  and  local  governments  operating 
full-service  NCE-FM  and  Public  Safety 
land  mobile  sfirvices. 

81.  Ownership  of  Multiple  LPFM 
stations.  The  Commission  currently 
prohibits  entities  from  owning  more 


than  one  LPFM  station  unless  they  are 
“|nlot-for-profit  organizations  with  a 
public  safety  purpose.”  This  prohibition 
is  intended  to  further  diversity  of 
ownership  and  foster  a  local, 
community-based  LPFM  service.  In  the 
Fourth  FNPBM,  we  sought  comment  on 
whether  to  permit  Tribal  Nation 
Applicants  to  seek  more  than  one  LPFM 
construction  permit  to  ensure  adequate 
coverage  of  Tribfil  lands.  For  instance, 
we  noted  that  ownership  of  multiple 
LPFM  .stations  might  be  appropriate  if 
Tribal  Nation  Applicants  .seek  to  serve 
large,  irregularly  shaped  or  rural  areas 
that  could  not  be  covered  adequately 
with  one  LPFM  station.  We  explained 
that  we  believed  that  permitting  'Tribal 
Nations  to  hold  more  than  one  LPFM 
license  could  advance  the  Commission’s 
efforts  to  enhance  the  ability  of  Tribal 
Nations  to  f)roduce  programming 
tailored  to  their  specific  needs  and 
cultures,  and  expand  Tribal  Nation 
IJ^I’M  .station  ownership  opportunities. 
We  questioned,  however,  whether  we 
should  limit  ownership  of  multiple 
LPFM  stations  by  a  Tribal  Nation 
Applicant  to  situations  where  channels 
also  are  available  for  other  applif;ants, 
thereby  eliminating  the  risk  that  a  new 
entrant  would  be  precluded  from 
offering  service.  Finally,  we  sought 
comment  on  whether  to  implement  this 
policy  through  amendment  of 
§  73.855(a)  of  the  ndes  or  by  rule 
waivers. 

82.  A  number  of  commenters  support 
'Tribal  Nation  ownership  of  multiple 
LPFM  stations  on  'Tribal  lands  to  permit 
more  complete  coverage  than  would  be 
achieved  with  a  single  LPFM  station. 
NPM  and  NCAI  note  that  'Tribal  Nations 
already  are  eligible  to  own  multiple 
LPFM  stations  as  governmental  entities 
under  the  public  .safety  exception  to  our 
ban  on  multiple  ownership  of  LPFM 
stations.  'They  and  REC;  believe  'Tribal 
Nations  should  al.so  be  able  to  own 
inultii)le  LPFM  stations  for  other 
noncommercial  purposes. 

83.  Common  Frequency,  NLC  and 
Media  Alliance  believe  that  multiple 
ownership  by  'Tribal  Nations  is 
appropriate  on  'Tribal  lands,  and  in  rural 
areas  and  small  towns  where  there 
would  be  few  other  organizations 
interested  in  applying  for  LT’FM 
stations.  REC,  however,  would  allow 
Tribal  Nation  Applicants  to  own  or  hold 
attributable  interests  in  multiple  LPFM 
.stations  only  if  Tribal  lands  constitute  at 
least  50  percent  of  the  land  area  covered 
by  each  additional  LPFM  station 
licen.sed  to  a  'Tribal  Nation  Applicant. 

84.  CRA,  Matt  Tutor  (“'Tuter”)  and 
William  Spry  (“Spry”)  urge  us  to 
eliminate  the  ban  on  multiple 
ownership  of  LPFM  stations  altogether. 
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C'RA  and  Tuter  contend  that 
maintaining  multiple  ownership 
restrictions  for  all  applicants  except  for 
Tribal  Nation  Applicants  is  mistaken 
“because  it  proceeds  from  a  false  notion 
that  only  Tribal  governments  can  serve 
the  interests  of  Tribal  Americans.”  Spry, 
on  the  other  hand,  argues  that  allowing 
multiple  ownership  of  LPFM  stations  is 
no  different  than  permitting  cro.ss- 
ownership  of  an  LPF’M  station  and  FM 
translator  stations:  According  to  Spry, 
“Multiple  licenses  are  multiple  licenses. 
The  service  should  not  matter.” 

85.  We  will  allow  Tribal  Nation 
Applicants  to  seek  up  to  two  Lf’FM 
construction  permits  to  ensure  adequate 
coverage  of  Tribal  lands.  Our  rules 
already  permit  governments,  including 
Tribal  Nations,  to  own  multiple  LPFM 
stations  for  public  safety  purposes, 
provided  that  they  designate  one 
application  as  a  priority  and  provided 
that  non-priority  applications  do  not 
face  MX  applications.  Consistent  with 
our  decision  above,  we  will  ])ermit  each 
such  co-owned  LPFM  station  to 
retransmit  its  signal  over  two  FM 
translator  stations,  creating  the  potential 
for  a  Tribal  Nation  Applicant  to  have 
attributable  interests  in  a  total  of  two 
LPFM  stations  and  four  FM  translator 
stations.  We  believe  that  this  action  will 
significantly  further  opportunities  for 
LPFM  service  by  Tribal  Nations  to  their 
members.  We  will  not  eliminate  our 
prohibition  on  multiple  ownership 
altogether  as  CRA,  Tuter  and  Spry  urge. 
In  the  Fourth  Report  and  Order  in  this 
proceeding  we  found  that  limited 
licensing  opportunities  remain  for 
future  LPFM  stations  in  many  larger 
markets  while  abundant  spectrum  is 
available  in  the  more  sparsely  populated 
areas  where  Tribal  Nation  stations 
would  operate  predominantly. 

Moreover,  the  voluminous  record  of  this 
proceeding  testifies  to  the  unmet 
demand  for  community  radio  stations. 
Civen  the  imbalance  between  spectrum 
supply  and  applicant  demand  in  larger 
markets,  eliminating  the  current 
prohibition  entirely  could  undermine 
the  LPP’M  service  goal  to  promote 
diversity  of  ownership.  Nor  will  we 
re.strict  Tribal  Nation  ownership  of 
multiple  LPFM  stations  as  proposed  by 
REC.  Tribal  Nation  Applicants  will  need 
to  satisfy  our  localism  requirement  in 
order  to  be  eligible  to  hold  LPFM 
licenses.  We  believe  this  will  provide 
adequate  assurance  that  Tribal  Nation 
ownership  of  multiple  LPFM  stations 
furthers  our  goal  of  promoting  service  to 
Tribal  lands  and  members. 

86.  Finally,  we  note  that,  in  the  past, 
the  Commission  has  prohibited  an 
LPFM  applicant  from  filing  more  than 
one  application  in  a  filing  window.  In 


doing  so,  it  relied  upon  the  fact  that  “no 
one  may  hold  an  attributable  interest  in 
more  than  one  LPF’M  station”  and  noted 
that  “a  second  application  filed  by  an 
applicant  in  [a]  window  would  be 
treated  as  a  ‘conflicting’  application 
subject  to  dismissal  under  Section 
73.3518.”  As  discussed  above,  we  are 
creating  a  limited  exception  to  the  ban 
on  multiple  ownership  of  LPFM  stations 
for  Tribal  Nation  Applicants. 
Accordingly,  we  will  permit  Tribal 
Nation  Applicants  to  file  up  to  two 
applications  in  a  filing  window. 

87.  Cross-Ownership  of  LPFM  and 
Full  Power  Stations.  We  also  sought 
comment  on  whether  to  permit  a  full- 
service  radio  station  permittee  or 
licen.see  that  is  a  Tribal  Nation 
Applicant  to  file  for  an  LPFM  station 
and  hold  an  attributable  interest  in  suc:h 
station.  As  di.scussed  previously,  our 
rules  prohibit  cross-ownership  ip  order 
“to  afford  small,  community-based 
organizations  an  opportunity  to 
communicate  over  the  airwaves  and 
thus  expand  diversity  of  ownership.” 

We  stated  that  we  believed  that  adding 
an  exception  for  Tribal  Nations  would  • 
enhance  their  ability  to  provide 
communications  .services  to  their 
members  on  Tribal  lands  without 
significantly  undermining  diversity  of 
ownership.  We  asked  commenters  to 
discuss  whether  such  an  exception 
should  be  limited  to  situations  where 
the 'Tribal  Nation  Applicant 
demonstrates  that  it  would  serve 
currently  unserved  Tribal  lands  or 
populations. 

88.  Few  commenters  discussed  this 
proposal.  NPM,  NCAI  and  Common 
F’requency  express  general  support.  CRA 
supports  cro.ss-ownership  of  LPF’M  and 
full-power  stations  but  believes  this 
option  should  be  available  to  all 
applicants.  REC  supports  the  proposal 
but  would  impose  certain  cross- 
ownership  restrictions. 

89.  After  considering  the  comments, 
we  do  not  believe  that  there  is  a 
sufficient  record  on  which  to  modify 
our  rides  to  provide  for  Tribal  Nation 
cross-ownership  of  LPF’M  and  fidl- 
service  stations.  The  record  at  this  time 
does  not  demonstrate  that  this  is 
necessary  or  would  provide  significant 
public  interest  benefit.  A  Tribal  Nation 
with  an  LPFM  authorization  may  file  at 
any  time  a  rulemaking  petition  for  a 
Tribal  allotment,  jirovided  that  it 
pledges  to  divest  the  LPFM  station. 
Although  we  recognize  that  cross¬ 
ownership  could  permit  a  Tribal  Nation 
to  program  separately  for  different 
audiences,  we  remain  concerned  that 
this  type  of  cross-ownership  might 
undermine  the  diversity  goals  of  the 
LPFM  service.  It  is  also  not  clear,  on  the 


record  before  us,  how  it  woidd  advance 
our  goal  of  expanding  service  to  Tribal 
lands  and  members.  F’inally,  the  record 
did  not  identify  a  demonstrated  need 
unique  to  'Tribal  Nations  that  this 
change  would  address.  Accordingly,  we 
decline  at  this  time  to  adopt  a  cross¬ 
ownership  exception  that  would  allow  a 
Tribal  Nation  Applicant  to  hold  both 
LPF’M  and  fidl-power  radio  .station 
authorizations.  A  Tribal  Nation 
Applicant  that  can  demonstrate  that  a 
waiver  would  advance  our  LPF’M  goals, 
and  advance  our  goal  of  expanding 
service  to  'Tribal  lands  and  members  or 
is  otherwise  in  the  public  intere.st,  may 
seek  a  w’aiver  of  this  ownership 
restriction.  Moreover,  in  light  of  the 
tru.st  relationship  we  .share  with 
federally  recognized  Tribal  Nations,  the 
Commission  will  endeavor,  through 
efforts  coordinated  by  the  Office  of 
Native  Affairs  and  Policy  and  the  Audio 
Division,  to  engage  in  further 
consultation  with  Tribal  Nations  and 
coordination  with  inter-Tribal 
government  organizations  on  this  cross¬ 
ownership  issue. 

d.  Ownership  of  .Student-Run  .Stations 

90.  Two  commenters  ask  us  to  make 
changes  to  the  exception  to  the  cross¬ 
ownership  prohibition  for  student-run 
stations,  w'hich  is  set  forth  in  ^  73.860(b) 
of  the  rules.  C.urrently,  we  permit  an 
accredited  school  that  has  a  non- 
student-run  full  power  broadca.st  station 
also  to  apply  for  an  LPF’M  station  that 
will  be  managed  and  operated  by 
students  of  that  institution,  provided 
that  the  LPF’M  application  is  not  subject 
to  competing  applications.  The 
Commission  dismisses  the  student-run 
LPF’M  application  if  competing 
applications  are  filed. 

91.  REC  and  Common  F’requency 
propose  that  we  consider  applications 
for  student-run  stations  even  if  there  are 
competing  applications,  so  that  all 
applicants  can  participate  in  settlements 
and  time  sharing  negotiations.  We  agree 
that  it  would  .serve  the  public  intere.st  to 
eliminate  this  automatic  dismissal 
requirement.  When  the  Commission 
first  adopted  this  exception  to  the 
general  prohibition  on  cross-ownership, 
it  was  .seeking  to  strike  a  balance 
between  an  LPF’M  service  comprised 
entirely  of  new  entrants  and  one  which 
would  enable  new  speakers  including 
students  to  gain  experience  in  the 
broadca.st  field,  even  if  their  universities 
held  other  broadcast  interests.  The 
Commission  believed  that  the  exception 
properly  balanced  the  interests  of  local 
groups  in  acquiring  a  first  broadcast 
facility  and  of  university  licen.sees  in 
providing  a  distinct  media  outlet  for 
students.  Our  decision  today,  however. 
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alters  the  LPFM  i;oinparative  process  by 
adding  a  selection  criterion  for 
applicants  with  no  other  broadcast 
interests.  Given  this  change,  we  believe 
it  is  appropriate  to  eliminate  our 
limitation  on  eligibility  for  student-run 
LPFM  applications  by  schools  with  non¬ 
student  run  fidl  power  broadcast 
stations. 

92.  Common  Frequency  also  proposes 
that  we  allow  university  systems  with 
multiple  campuses  serving  di.stinct 
regions,  such  as  those  in  New  York. 
Georgia,  and  California,  to  apply  for 
student-run  LPFM  stations  at  any 
campus  without  another  station, 
provided  that  the  60  dBu  serv'ice 
contours  do  not  overlap.  For  example. 
Common  Frequency  argues  that  the 
newest  campus  of  the  University  of 
California  at  Merced  could  benefit  from 
a  student-run  LPFM  station  hut  cannot 
apply  because  the  university  owns  full- 
power  stations  at  other  campuses.  We 
do  not  believe  that  a  rule  change  is 
needed,  however,  concerning  multiple 
campuses.  Under  our  rules,  a  local 
chapter  of  a  national  or  other  large 
organization  is  not  attributed  with  the 
interests  of  the  larger  organization, 
provided  that  the  local  chapter  is 
separately  incorporated  and  has  a 
di.stinct  local  presence  and  mission.  In 
2000,  the  Commission  clarified  that  this 
LPFM  attribution  exception  for  “local 
chapters”  applies  to  schools  that  are 
part  of  the  same  school  system, 
including  university  systems  with 
multiple  campmses,  provided  that  the 
“local  clrapter”  seeks  its  own  licen.ses. 
Thus,  in  Common  Frequency’s  example, 
the  University  of  California’s  ownership 
of  full  power  broadcast  stations  licensed 
to  separate  campus  institutions  would 
not  prevent  the  University  of  California 
at  Merced  from  applying  for  an  LPFM 
n€;w  station  construction  permit  for  a 
student-run  station.  We  note,  however, 
that  “local  chapters”  of  larger 
organizations  that  hold  broadcast 
interests  will  not  qualih'  for  a  “new 
entrant”  point,  as  discicssed  below.  Any 
broadcast  interests  held  by  the  “parent” 
organization  will  be  considered 
attributable  for  the  purposes  of  this 
criterion  only. 

2.  Selection  Among  Mutually  Exclusive 
Applicants 

93.  The  C^ommission  accepts 
applications  for  new  LPFM  stations  or 
major  changes  to  authorized  LPFM 
stations  only  during  filing  windows. 
After  the  close  of  an  LPFM  filing 
window,  the  Commi.ssion  makes  mutual 
exclusivity  determinations  with  regard 
to  all  timely  and  complete  filings.  The 
staff  then  processes  any  applications  not 
in  conflict  with  any  other  application 


filed  during  the  window,  and  offers 
applicants  identified  as  MX  with  other 
applicants  the  opportunity  to  settle  their 
conflicts.  If  conflicts  remain,  the 
Commission  applies  the  LPFM  point 
system.  Specifically,  under  our  current 
rules,  the  Commission  awards  one  point 
to  each  applicant  that  has  an  established 
community  presence,  one  point  to  each 
applicant  that  pledges  to  operate  at  least 
twelve  hours  per  day,  and  one  point  to 
each  applicant  that  pledges  to  originate 
locally  at  least  eight  hours  of 
programming  per  day.  The  Commission 
takes  the  pledges  made  by  applicants 
seriously.  We  will  consider  complaints 
that  a  licensee  is  not  making  good  on  a 
pledge  it  made  during  the  application 
process  and  take  appropriate 
enforcement  action  if  we  find  a  licensee 
has  not  followed  through  on  its  pledge. 
Moreover,  as  we  noted  in  establishing 
the  point  system.  “As  with  other 
broadcast  applications,  the  Commission 
will  rely  on  certifications  but  will  use 
random  audits  to  verify  the  accuracy  of 
the  certifications.”  In  the  event  of  a  tie, 
the  Commission  employs  voluntary  time 
shariog  as  the  initial  tie-breaker.  As  a 
last  resort,  the  Commission  awards  each 
tied  and  grantable  applicant  an  equal, 
successive  and  non-renewable  license 
term  of  no  less  than  one  year,  for  a 
combined  total  eight-year  term. 

94.  In  the  Fourth  FNPRM,  we 
proposed  certain  changes  to  our  existing 
criteria,  suggested  that  we  award  a  point 
to  Tribal  Nation  Applicants,  and 
requested  suggestions  for  new  selection 
criteria  that  would  improve  the 
efficiency  of  the  selection  process.  As 
discussed  in  more  detail  below,  we 
adopt  a  revised  point  system.  We  will 
award  one  point  to  applicants  for  each 
of  the  following;  (1)  Established 
community  presence;  (2)  local  program 
origination;  (3)  main  studio/.staff 
presence  (with  an  extra  point  going  to 
those  applicants  making  both  the  local 
program  origination  and  main  studio 
pledges);  (4)  service  to  Tribal  lands  by 
a  Tribal  Nation  Applicant;  and  (5)  new 
entry  into  radio  broadcasting.  We  will 
continue  to  accept  voluntary  timeshare 
arrangements,  and  will  continue  to 
accept  partial  settlements  not  involving 
timeshare  arrangements,  as  an 
additional  means  to  eliminate  ties, 
discourage  gamesmanship  m 
timesharing  arrangements,  and  reduce 
involuntary  timeshare  outcomes.  We 
eliminate  successive  timeshare 
arrangements  as  the  last  resort,  and  will 
instead  allow  remaining  qualified 
applicants  to  share  time  designated  in 
the  manner  described  below.  Finally, 
we  revise  our  rules  to  extend  mandatory 
time  sharing  to  LPFM  stations  that  meet 


the  Commission’s  minimum  operating 
requirements  but  do  not  operate  12 
hours  per  day  each  day  of  the  year. 

a.  Point  System  Structure,  and 
Elimination  of  Proposed  Operating 
Hours  Criterion 

9.').  REG  and  Prometheus  each  offer 
modifications  to  the  current  point 
system,  but  also  .submit  alternative  or 
enhanced  methods  by  which  to  resolve 
MX  groups.  Each  party  maintains  that 
the  purpose  of  its  proposed  structure  is 
to  decrease  the  number  of  potential 
timeshares  and  successive  licensees. 
Prometheus  proposes  a  multistage 
“waterfall  evaluation  process”  in  which 
there  are  multiple  opportunities  for  a 
single  winner  to  emerge.  It  notes  that, 
under  this  system,  the  Commission 
would  be  able  to  emphasize  its  “top. 
priority”  criteria  by  placing  them  in  the 
first  tier,  and  explains  the  process  as 
follows: 

In  this  system,  each  criterion  would  be 
worth  a  single  point  and  would  be  placed — 
according  to  priority — into  one  of  several 
tiers.  The  Commission  would  first  compare 
applications  using  only  the  criteria  in  “Tier 
1.”  If,  after  relying  only  on  the  criteria  in  Tier 
1,  a  single  applicant  receives  more  points 
than  any  of  its  competitors,  that  winning 
applicant  becomes  the  tentative  selectee. 
However,  in  the  event  of  a  tie  between  two 
or  more  a[)plicants  with  the  most  points, 
those  tied  applicants  would  then  advance  to 
Tier  2.  Applicants  w'ith  fewer  points  would 
be  dismissed.  The.se  procedures  would  then 
he  repeated  to  evaluate  the  remaining 
applicants  using  Tier  2  and.  if  necessary.  Tier 
.3  criteria. 

96.  REC,  on  the  other  hand,  suggests 
that  we  retain  the  established 
community  pre.sence  and  local 
programming  criteria,  and  award 
additional  points  as  follows; 

— One  point  to  any  applicant  that  is  a 
municipal  or  state  agency  eligible 
under  Part  90  of  the  rules  and 
provides  emergency  service; 

— One  point  to  any  applicant  that  is  an 
accredited  school  and  will  use  the 
proposed  LPFM  station  for  a  “hands 
on”  educational  experience  in 
broadcasting; 

— One  point  to  any  applicant  proposing 
to  broadcast  i:hildren’s  programming 
for  at  least  3  hours  per  week; 

— One  point  to  any  applicant  that  will 
maintain  a  main  studio  .staff  presence 
for  at  least  40  hours  per  week; 

— One  point  to  any  applicant 

volunteering  to  maintain  an  online 
public  file; 

— C3ne  point  to  any  applicant  that  is 
owned  or  controlled  by  a  recognized 
Tribal  Nation  that  currently  has  no 
attributable  interests  in  any  other 
broadcast  facility,  proposes  a 
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transmitter  site  located  within  the 
boundaries  of  a  Tribal  Nation,  and  has 
not  received  a  point  under  this 
criterion  in  connection  with  another 
LPFM  station  for  which  the  applicant 
holds  a  construction  permit  or 
license; 

— One  point  to  any  applicant  that 
pledges  to  create  a  public  access 
broadcasting  regime  that  solicits  and 
presents  programming  created  by  and 
directly  submitted  by  members  of  the 
public  within  the  proposed  LPFM 
station’s  service  contour;  and 
— One  point  to  any  applicant  willing  to 
accept  a  time  share  agreement  in  lieu 
of  being  allowed  to  broadcast  full 
time. 

97.  We  continue  to  believe  that  our 
basic  points  structure  remains  the  most 
effective  and  efficient  method  of 
resolving  mutual  exclusivities.  This 
conclusion  is  based  in  part  on  our 
recent  experience  with  NCE 
applications  filed  during  the  2007  and 
2010  windows,  where  we  have 
successfully  resolved  hundreds  of 
groups  of  MX  applications  based  on  a 
very  similar  point  system  process.  We 
doi;line  to  adopt  Prometheus’  proposed 
“waterfall”  system.  While  doing  so  may 
reduce  the  likelihood  of  involuntary 
timesharing  outcomes,  we  do  not 
believe,  as  Prometheus  suggests,  that  it 
would  “reduce  the  administrative 
complexity”  of  the  comparative  process 
generally.  Indeed,  we  believe  that  it 
would  have  the  opposite  effect,  as  it 
would  also  create  the  potential  for 
“waterfall”  levels  of  comparative 
analysis  and  re-analysis.  For  example, 
for  every  successful  challenge  to  the 
tentative  selection  of  an  applicant  in  a 
tiered  category,  the  Commission  would 
be  forced  to  re-evaluate  the  group  as  a 
whole  to  determine  which  applicant,  if 
any,  should  proceed  to  the  next  tier.  If 
the  new  applicant  in  the  next  tier  was 
successfully  challenged,  the 
('oinmi.s,sion  would  have  to  repeat  the 
evaluation  process.  This  outcome  is 
much  less  efficient  than  the  current 
points  sy.stem,  which  allows  the 
Commission  to  weigh  all  points  claimed 
by  all  applicants  sinudtaneously.  Even 
if  we  w'ere  to  conclude  that  this 
approach  was  admini.stratively  feasible, 
we  believe  that  we  would  need  a  far 
more  comprehensive  record,  develop(!d 
through  a  supplemental  rulemaking, 
before  we  could  attempt  to  “rank”  the 
l.PFM  selection  criteria  into  “tiers.” 

98.  As  discussed  below,  however,  we 
adopt  some  of  the  new  criteria  suggested 
by  REC^,  which  we  believe  will  enhance 
the  localism  and  diversity  policies 
underlying  the  LPFM  .service  and 
anticipate  will  reduce  the  number  of 


involuntary  timesharing  outcomes.  We 
reject  the  remaining  criteria  suggested 
by  REC  and  others,  as  they  fail  to 
demonstrate  any  unmet  need  that 
warrants  preferences  for  particular  types 
of  programming,  would  be  difficult  and 
time-consuming  to  administer  or 
enforce,  or  would  not  substantially 
further  the  Commission’s  localism  goals. 

99.  Finally,  REC,  Prometheus  ancT 
others  suggest  that  we  eliminate  the 
proposed  operating  hours  criterion, 
noting  that,  because  of  automation 
software,  “even  one-person  LPFM 
stations  easily  meet  this  standard.”  We 
agree  with  the  commenters  that  this 
criterion  does  not  meaningfully 
distinguish  among  applicants.  Thus,  we 
eliminate  it. 

b.  Established  Community  Presence 

100.  Currently,  under  the  LPk’M 
selection  procedures  for  MX  LPFM 
applications  set  forth  in  §  7.3.872  of  the 
rules,  the  Commission  awards  one  point 
to  an  applicant  that  has  an  established 
community  presence.  The  Commission 
deems  an  applicant  to  have  such  a 
presence  if,  for  at  least  two  years  prior 
to  application  filing,  the  applicant  has 
been  headquartered,  has  maintained  a 
campus  or  has  had  three-quarters  of  its 
board  members  residing  within  ten 
miles  of  the  proposed  station’s 
transmitter  site.  In  the  Fourth  FNPBM, 
we  proposed  to  revise  the  language  of 

§  73.872(b)(1)  to  clarify  that  an  applicant 
must  have  had  an  established  local 
presence  for  a  specified  period  of  time 
prior  to  filing  its  a))plication  and  must 
maintain  that  local  presence  at  all  times 
thereafter.  We  noted  that  while 
§  73.872(b)(1)  currently  does  not  include 
the  requirement  that  an  applicant 
maintain  a  local  presence,  we  believed 
that  was  the  only  reasonable 
interpretation  of  the  ride.  Commenters 
that  clddressed  this  proposal  agreed  that 
this  was  a  rea.sonable  interpretation. 
At;cordingly,  we  adopt  this  proposed 
revision. 

101.  In  addition,  we  sought  comment 
on  other  changes  to  the  rule.  Fir.st,  we 
requested  comment  on  whether  to  revise 
our  definition  of  established  community 
presence  to  require  that  an  appli(;ant 
have  maintained  such  a  pre.sence  for  a 
longer  period  of  time,  such  as  four 
years.  Commenters  largely  disagreed 
with  this  proposal,  asserting  that  the 
duration  of  a  nonprofit  organization’s 
existence  is  not  indicative  of  its  level  of 
responsiveness  to  local  concerns.  Others 
noted  that  the  proposal  could  “shut 
out”  suitable  applicants  or  have 
“unintended  discriminatory 
consequences.”  A  few  commenters, 
however,  generally  embraced  our 
proposal  to  maintain  the  two-year 


threshold  but  supported  an  award  of  an 
additional  point  to  applicants  that  have 
a  sulxstantially  longer  established 
community  presence  (e.g..  four  years). 

102.  We  continue  to  believe  that 
established  local  organizations  are  more 
likely  to  be  aware  of  community  needs 
and  better  able  to  “hit  the  ground 
running”  upon  commencement  of 
broadcast  operations.  However,  we  are 
persuaded  by  commenters  that 
organizations  that  have  been  established 
in  the  community  for  four  years  will  not 
necessarily  be  more  responsive  to 
community  needs  or  likely  to  establish 

a  viable  community  radio  station  than 
those  who  have  been  present  for  two. 

We  likewise  agree  that  extending  the 
length  to  four  years  may  unnecessarily 
limit  the  pool  of  qualified  organizations. 
Finally,  parties  supporting  a  “bonus” 
point  for  applicants  w'ith  more 
established  ties  to  the  community  failed 
to  offer  any  demonstration  of  greater 
responsiveness  supporting  its  adoption. 
Accordingly,  we  will  retain  the  current 
two-year  standard. 

103.  We  also  solic.ited  comment  on 
whether  we  should  modify 

§  73.872(b)(1)  to  extend  the  established 
community  pre.sence  standard  to  20 
miles  in  rural  areas.  We  will  adopt  this 
modification  as  proposed.  We  note  that 
the  Commission  extended  the  “local” 
.standard  in  §  73.8.53(1))  to  20  miles  only 
for  rural  areas,  based  on  a  rec;ord 
indicating  special  challenges  for  rural 
stations.  While  many  commenters 
support  an  extension  of  the  established 
community  presence  .standard  to  20 
miles  in  «// areas,  not  just  rural  areas, 
we  are  unconvinced  that  limiting  our 
extension  of  the  standard  to  rural  areas 
only  is  unduly  harsh  or  will  create 
disadvantages  to  applicants  with 
geographically  dispersed  board  membm 
residences,  as  some  commenters 
suggest. 

104.  Finally,  we  sought  comment  on 
whether  to  allow  local  organizations 
filing  as  consortia  to  receive  one  point 
under  the  established  communitv 
pre.sence  criterion  for  each  organization 
that  qualifies  for  such  a  point.  Most  ' 
commenters  rejected  this  proposal, 
noting  that  it  would  enc.ourage 
gamesmanship  and  unethii:al  behavior. 
Amherst  Alliance  and  others  state  that 
they  are  “deeply  concerned  that 
unethical  LPFM  applicants  could 
manufacture  ‘paper  j)artners’  in  order  to 
gain  a  dramatic  advantage  over  their 
rivals.”  predicting  that  the  paper 
partners  would  eventually  either  leave 
the  scene  or  simply  “rubber  stamp”  the 
station  operator’s  actions.  Prometheus 
notes  that  the  propo.sal  could  lead  to 
discrimination,  and  potentially  lead  to  a 
contest  “favoring  the  best  connected. 
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best  resounn^d  groups”  in  a  given 
community.  It  further  notes  that  non¬ 
consortium  applicants  coin})eting  with 
consortium  applicants  would  almost 
always  lo.se,  even  if  the  non-consortium 
applicants  have  received  points  that  are 
arguably  more  “directly  related”  to  a 
licensee’s  potential  to  serve  its 
community.  Finally,  Common 
Frecpiency  notes  that  the  proposal 
would  “di.scourage  diversity,” 
effectively  rewarding  consortia 
organizations  that  hold  similar 
viewpf)ints  over  single  minority  groups, 
such  as  foreign-language  speakers  and 
LCBT  organizations. 

105.  Tlie  few  commenters  sup[)orting 
the  propo.sal  note  that  the  consortia 
proposal  could  speed  up  the  licensing 
proc:ess  by  les.sening  the  Commission’s 
burden  of  sorting  out  MX  applications, 
and  would  help  avoid  involuntary  time 
sharing  hy  applicants  whose  proposed 
programmrng  formats  an;  incompatible 
and  likely  to  confuse  potential 
audiences.  To  help  deter  potential 
abuse,  Cynthia  Conti  (“Conti”)  sugge.sts 
that  the  Commission  require  consortia 
applicants  to  submit  w'ith  their 
applications  proof  of  their  intention  to 
coexist  at  their  future  station,  such  as  a 
“joint  plan  of  action”  that  would 
include  descriptions  of  the  participating 
organizations,  their  individual  and 
collective  intentions  for  the  station,  and 
a  proposed  |)rogramming  schedule. 

lOfi.  We  are  persuaded  by 
commenters  that  the  risk  of  licensing 
abu.ses  and  the  potential  for  excluding 
unrepresented  or  underrepresented 
niche  communities  far  outweigh 
potential  service  benefits  or  mere 
administrative  efficiencies.  Even  if  we 
were  to  retpiire  supporting 
documentation  at  the  application  stage, 
we  would  still  have  no  reliable 
met;hanism,  given  our  limited 
administrative  resources,  to  ultimately 
ensure  that  such  consortia  relationships 
are  being  meaningfully  maintained 
throughout  the  license  period.  Thus,  we 
do  not  adopt  the  consortia  proposal. 

c.  Local  Program  Origination 

107.  The  Commi.ssion  currently 
encourages  LPFM  stations  to  originate 
programming  locally  by  awarding  one 
point  to  each  MX  applicant  that  pledges 
to  provide  at  least  eight  hours  per  day 
of  locally  originated  programming.  The 
rules  define  “local  origination”  as  “the 
production  of  programming,  by  the 
licensee,  within  ten  miles  of  the 
coordinates  of  the  propo.sed  transmitting 
-  antenna.”  In  adopting  the  local  program 
origination  criterion,  the  Commission 
reasoned  that  “local  program  origination 
can  advance  the  Commission’s  policy 
goal  of  addressing  unmet  ne(;ds  for 


j;onimunity-oriented  radio 
broadcasting”  and  concluded  that  “an 
applicant’s  intent  to  provide  locally- 
originated  programming  is  a  reasonable 
gauge  of  whether  the  LPFM  .station  will 
function  as  an  outlet  for  community 
.self-expression.” 

108.  In  the  Fourth  FNPHM,  we  sought 
comment  on  whether  to  place  greater 
emphasis  on  this  selection  factor  by 
awarding  two  points  for  this  criterion 
instead  of  the  current  one  point. 
.Mternatively,  we  sought  comment  on 
whether  to  impose  a  specific 
requirement  that  all  new  LPFM 
licensees  provide  locally-originated 
programming.  We  asked  parties 
supporting  such  a  requirement  to 
explain  why  our  prior  finding  that  it 
was  not  necessary  to  impose  specific 
requirements  for  locally  originated 
programming  no  longer  is  valid  and  to 
identify  problems  or  short-comings  in 
the  current  LPFM  licensing  and  service 
rules  that  such  a  change  would  remedy. 
We  also  asked  parties  supporting  a 
locally-originated  programming 
requirement  to  address  potential 
constitutional  issues. 

109.  Many  commenters  generally 
support  the  adoption  of  a  locally 
originated  programming  obligation,  hut 
provide  little  or  no  analysis. 

Prometheus,  which  devotes  the  most 
significant  di.scu.ssion  to  this  i.ssue, 
would  require  every  LPFM  station  to  air 
at  least  20  hours  per  week  of  locally 
originated  programming,  maintaining 
that  such  a  requirement  would  more 
effectively  ensure  that  a  station  would 
serve  community  needs,  would  be 
consistent  with  the  Commission’s  policy 
goal  of  promoting  localism,  and  would 
help  remediate  the  “drastic  decline”  of 
local  programming  in  the  media. 
Prometheus  as.serts  that  today, 
approximately  20  percent  of  all  licensed 
LPP’M  stations  produce  no  local 
programming  w'hatsoever,  and  states 
that,  without  such  a  requirement,  a 
“significant  number”tfjf  I.PFM  stations 
will  not  offer  any  local  programming.  It 
further  maintains  that  a  local  program 
origination  requirement  is 
constitutionally  sound,  pointing  to  the 
fact  that  “federal  legislation. 
Commission  decisions  and  Supreme 
Court  precedent  support  the  importance 
of  local  programming*  *  *  and  support 
Commission  actions  to  adopt  content- 
neutral  broadcaster  obligations  that 
embrace  substantial  broadcaster 
discretion.”  In  particular,  Prometheus 
cites  proi:eedings  in  which  the 
Commission  has  regulated  children’s 
television  and  network  programming. 

110.  Several  commenters  do  not  agree 
with  Prometheus’  position,  instead 
arguing  that  local  program  origination 


should  remain  a  comparative  criterion. 
REC  fears  that  “during  tough  times,” 
stations  may  not  have  the  financial 
resources  to  generate  20  hours  weekly  of 
local  programming.  Other  commenters 
observe  that  local  program  origination  is 
“an  easily  manipulated  requirement,”  is 
of  “limited  value”  with  no  enforcement 
mechanism  in  place,  and  is  not 
necessarily  more  responsive  to 
community  needs  than  non-local 
't:ontent.  Conti  states  that,  “given  the 
concern  over  the  con.stitutionality  of 
requiring  programming,  the  addition  of 
a  locally-originated  programming 
requirement  could  make  LPFM  rules 
vulnerable  to  complaints”  and  does  not 
“think  it  is  worth  the  risk  considering 
that  the  criterion  does  not  necessarily 
result  in  its  stated  goal.” 

111.  After  careful  consideration  of  the 
record,  we  decline  to  impose  a  local 
program  origination  requirement.  When 
w’e  first  created  the  LPFM  service,  we 
.sought  comment  on  w'hether  to  impose 

a  local  program  origination  requirement. 
We  noted  that  listeners  benefit  from 
locally  originated  programming  because 
it  often  reflects  needs,  interests, 
circum.stances  or  perspectives  that  may 
be  unique  to  a  community.  However,  we 
also  found  that  programming  need  not 
be  locally  originated  to  be  responsive  to 
local  needs.  Ultimately,  we  concluded 
that  the  nature  of  the  LPFM  service, 
combined  with  eligibility  criteria  and 
preferences,  would  ensure  that  LPFM 
licensees  would  provide  locally 
originated  programming  or 
programming  that  wmild  otherwise 
respond  to  local  needs. 

112.  Nothing  in  the  record  persuades 
us  that  the.se  findings  are  no  longer 
valid.  The  Commission  has  consi.stently 
maintained  that  non-local  programming 
can  serve  community  needs.  While 
Prometheus  points  to  a  decline  in  the 
production  of  local  programming  as 
support  for  a  local  program  origination 
requirement,  it  has  failed  to  counter  the 
argument  that  non-locally  produced 
programming  can  serve  community 
needs.  Indeed,  as  commenters  have 
noted,  non-lot;al  programming  can  serve 
the  unique  needs  of  a  community.  For 
instance,  a  foreign  language  station  may 
carry  programming  “from  home,”  other 
LPFM  stations  may  broadcast  public 
affairs  programming  from  a  neighboring 
county,  and  still  other  LPFM  .stations 
may  broadcast  religious  programming. 

113.  We  also  continue  to  believe  that 
the  nature  of  the  .service  inherently 
ensures  that  LPFM  stations  will  be 
responsive  to  community  needs.  The 
record  supports  this  conclusion.  Last 
year,  in  the  INC  Report,  we  noted 
.several  LPFM  “success”  stories  in 
w'hich  LPFM  stations  were  serving  their 
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communities.  Moreover,  while 
Prometheus  points  to  the  fact  that  20 
percent  of  all  LPFM  licensees  currently 
produce  no  locally  originated 
programming  as  evidence  of  a  local 
media  crisis,  we  believe  this  is  a  “glass 
half  empty”  perspective,  and  are  instead 
encouraged  by  the  fact  that  80  percent 
of  all  LPFM  licensees  are  producing 
some  local  programming. 

1 14.  Moreover,  given  the  current 
economic  climate,  we  believe  a  local 
program  origination  requirement  covdd 
unnecessarily  re.strict  LPFM  licensees 
and  jeopardize  their  financial  health. 
Many,  if  not  all,  of  these  stations  are  run 
by  volunteers  and  operate  on  a 
shoestring  budget.  LPFM  licen.sees  often 
have  difficulty  finding  underwriters  to 
support  their  stations.  Prometheus 
argues  that  LPFM  stations  could 
arguably  afford  to  produce  locally 
originated  programming.  However,  our 
own  records  show  that,  as  a  whole,  the 
Lf’FM  service  remains  financially 
vulnerable.  This  is  evidenced  by  the  fact 
that,  of  the  1,286  LPFM  construction 
permits  granted  out  of  the  la.st  LPF’M 
application  filing  window,  only  903 
LPFM  stations  ultimately  became  fully 
licensed.  Moreover,  84  of  these  station 
licenses  now  have  either  expired  or 
been  cancelled,  with  nearly  half  of  those 
expirations/cancellations  occurring  in 
the  la.st  two  years.  Of  the  remaining  819 
licensed  stations,  26  are  currently  silent. 
Given  these  alarming  statistics,  we 
believe  it  is  essential  to  provide  LPFM 
licensees  with  maximum  tlexibility  to 
choose  their  own  programming  as  a 
measure  to  ensure  their  continued 
viability. 

115.  Finally,  we  recognize  that 
Prometheus’  support  of  a  local  program 
origination  requirement  iS  based  on  its 
belief  that  this  option  will  most 
effectively  further  the  Commission’s 
goal  of  ensuring  that  the  LPFM  service 
will  “enhance  locally  focused 
community-oriented  radio 
broadcasting.”  We  agree  that  this  goal  is 
one  of  the  bedrocks  of  the  LPFM  service. 
However,  we  find  that  there  are  better, 
alternative  ways  of  furthering  this  goal 
without  imposing  further  regulatory 
restrictions.  Specifically,  as  di.scussed  in 
more  detail  below,  we  believe  we  can 
better  effectuate  our  localism  goals  by 
retaining  a  one-point  preference  for 
local  program  origination  and 
supplementing  that  preference  with  two 
additional  selection  criteria  that  award 
points  to  those  applicants  best 
positioned  to  locally  originate 
programming.  Accordingly,  given  the 
lack  of  a  clear  record  basis  to  support  its 
adoption,  we  decline  to  adopt  a  program 
origination  requirement  for  LPFM 
stations.  In  short,  while  our  selection 


criteria  seek  to  promote  local 
origination,  we  believe  the  benefits  of 
imposing  it  as  a  requirement  are  far 
outweighed  by  the  costs  to  a  financially 
vulnerable  fledgling  sector  of  the 
industry. 

116.  That  .said,  we  note  that  the 
comments  filed  in  this  proceeding 
reflect  some  misunderstanding  of  what 
constitutes  “locally  originated 
programming”  under  our  previous 
orders,  and  we  take  this  opportunity  to 
provide  additional  guidance  to  current 
and  prospective  LPFM  licensees.  In  the 
Second  Order  on  Reconsideration  in 
this  docket,  the  Commission  held  that 
time-shifted,  non-local,  satellite-fed 
programming  does  not  qualify  toward 
the  local  origination  pledge. 

Commenters  indicate  that  some 
licensees  believe  that  such  programming 
is  local  provided  that  it  is  delivered  in 
a  way  other  than  satellite.  This 
inference  is  incorrect.  Any  non-local 
programming,  whether  delivered  by 
.satellite,  over  the  Internet  or  other 
means,  does  not  qualify  as  locally 
originated  programming.  Similarly,  in 
the  Third  Report  and  Order,  we  clarifiefl 
that  repetitious  automated  programming 
does  not  meet  the  definition  of  local 
origination,  aivd  specifically  staled  that 
once  a  station  has  broadcast  a  program 
twice  it  can  no  longer  count  it  as  lot:ally 
originated.  According  to  commenters, 
some  LPFM  licensees  believe  that  this  is 
a  daily  restriction  (i.e.,  cannot  repeat 
programming  more  than  twice  in  one 
day),  while  others  believe  that  a 
program  becomes  “new”  for  local 
purposes  if  musical  selections  within  a 
program  are  re-shuffled.  Again,  these 
inferences  are  incorrect.  Once  a  station 
has  broadcast  a  program  twice  it  can 
never  again  be  counted  toward  the  local 
program  origination  pledge.  Likewise, 
programs  that  have  been  “tweaked”  or 
reorganized  do  not  count  toward  the 
requirement  if  the  underlying  program 
has  already  been  played  twice. 

Generally  speaking,  locally  originated 
programming — whether  locally  created 
content  (e.g.,  live  call-in  shows  or  news 
programs),  or  locally  curated  content 
(e.g.,  a  music  program  reflecting  non¬ 
random  song  choices) — must  involve  a 
certain  level  of  local  production  (i.e., 
creation  of  new  content,  in  order  for  the 
programming  to  be  considered  locally 
originated).  Each  of  the  examples 
discussed  above  lacks  this  critical 
element.  Our  deliberations  in  this 
proceeding,  including  the  clarification 
we  provide  today,  have  been  consistent 
with  this  underlying  principle. 
Accordingly,  we  will  revise  §  73.872  of 
our  rules,  as  well  as  the  F(]C  Form  318, 
to  incorporate  these  clarifications. 


d.  Main  Studio 

117.  REG,  Common  Frequency  and 
Prometheus  each  suggest  that  we  modify 
our  rules  to  award  one  point  to 
applicants  that  pledge  to  maintain  a 
main  studio  W'ith  a  staff  presence.  They 
assert  that  an  organization  that 
maintains  a  staffed  main  studio  within 
the  community  served  by  its  LPF'M 
station  will  be  better  resourced  to  serve 
its  community’s  needs.  We  agree.  The 
local  program  origination  selection 
criterion  was  c:reated  in  part  “to 
encourage  licensees  to  maintain 
production  facilities  and  a  meaningful 
staff  presence  within  the  community 
served  by  the  station.”  The  Commission 
has  long  held  that  the  maintenance  of  a 
main  studio  is  integral  to  a  station’s 
ability  to  serve  community  needs  and 
produce  programming  that  is  responsive 
to  those  needs.  As  indicated  by 
commenters,  however,  some  licensees 
have  chosen  not  to  maintain  a  main 
studio  and  have  in.stead  originated 
programming  using  automated  software, 
iPods,  or  CD  playtirs.  While  applicants 
claiming  the  local  program  origination 
point  will  retain  the  di.scretion  to 
determine  the  origination  point  of  their 
programming,  we  believe  that  a  separate 
main  studio  criterion  will  better 
effectuate  the  intent  underlying  the 
creation  of  the  local  program  origination 
j)ledge.  Accordingly,  we  will  aw'ard  one 
point  to  any  organization  that  pledges  to 
maintain  a  meaningful  staff  presence 
(i.e.,  .staffed  by  persons  whose  duties 
relate  primarily  to  the  station  and  not  to 
non-broadcast  related  activities  of 
licensee)  in  a  publicly  accessible  main 
studio  location  that  has  local  program 
origination  capability  for  at  least  20 
hours  per  week  between  7  a.m.  and  10 
p.m.  Staff  may  be  paid  or  unpaid,  and 
staffing  may  alternate  among 
individuals.  We  will  not  require  stations 
to  have  “management”  staff  present 
during  main  studio  hours.  The  main 
studio  should  be  located  within  10 
miles  of  the  proposed  site  for  the 
transmitting  antenna  for  cf^iplicants  in 
the  top  50  urban  markets,  and  20  miles 
for  apprlicants  outside  the  top  50  urban 
markets.  We  will  require  applicants  to 
list  the  proposed  main  studio  address  in 
their  applications,  as  well  as  the  local 
telephone  number  to  be  maintained  by 
the  main  studio  at  all  times.  Applicants 
failing  to  include  this  information  will 
not  receive  credit  for  this  point. 

118.  In  addition,  we  win  revise 
§  73.87?  of  our  rules  to  provide  that 
applicants  that  claim  both  the  local 
program  origination  point  and  the  main 
studio  point  will  receive  a  total  of  three 
points.  We  find  that  the  creation  of  this 
“bonus”  point  will  more  effectively 
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foster  the  production  of  focused 
conimunity-oriented  radio  programming 
than  would  a  general  local  prograju  * 
origination  requirement,  as  it  will 
reward  those  applicants  best  situated  to 
further  this  goal  in  a  meaningful  way. 

We  believe  that  an  applicant  that  plans 
to  originate  programming  from  a  main 
studio  will  he  in  a  better  position  to 
provid(?  programming  reflecting 
cominunilv  needs  anti  interests  than  an 
applicant  that  will  originate 
programming  elsewhen;.  As  the 
i'.ommissiou  has  noted  previously,  the 
maintenance  of  a  main  studio  in  the 
station’s  community  can  help  “promote 
the  list!  of  local  talent  and  ideas.”  can 
"assure  meaningful  interaction  between 
the  station  and  the  community,”  and 
can  “increase  the  ability  of  the  .station 
to  provide  information  of  a  local  naturi? 
to  the  community  of  license.”  Indeed, 
both  our  main  studio  rules  and  the 
I.l’l'M  service  were  created  for  the  same 
purpose;  to  ensur«!  that  stations  w'ould 
.serve  as  an  outlet  for  community  .self- 
expression.  The  (’.ommission  implicitly 
recognized  this  nexus  when  it  created 
the  local  program  origination  criterion 
as  a  way  to  “advance  the  {Commission's 
policy  goal  of  addressing  unmet  needs 
for  community  oriented  radio 
broad ca.sting”  and  as  a  means  to 
encourage  licen.sees  to  maintain 
production  facilities.  Moreover,  these 
attributes,  of  them.selves,  reflei:t  our  core 
vision  of  and  animating  purpo.se  for 
community  radio:  licen.sees  that  make 
their  stations  accessible  to  their  local 
communities  and  that  arc  committed  to 
responding  to  unmet  local  programming 
ne(fds. 

119.  Manv  LPKM  stations  fulTill  their 
local  program  origination  commitments 
without  the  benefit  of  (Mpiipment  and 
fai:ilitie.s  that  could  be  reasonably 
characterized  as  “main  studios.”  We 
also  anticipate  that  some  applicants  in 
the  upcf)ming  LPFM  window  may 
conclude  that  maintaining  and  staffing  a 
main  studio  is  not  feasible  or  neces.sary. 
(In  the  other  hand,  the  “bonus”  point 
will  provide  a  substantial  incentive  to 
applicants  to  assunm  these  ‘ 

responsibilities  notwithstanding  the 
a.s.sociated  costs.  It  is  also  likely  to 
permit  resolution  of  mutual 
exclusivities  ba.sed  on  Commission 
policy  goals  rather  than  complex  tie- 
i)r(;aking  proced.ures  and  also  avoid 
voluntary  and  involuntary  time  sharing 
arrangements — outcomes  that  many 
commenters  view  negatively,  (jiven 
comimmters’  general  support  of  local 
program  origination,  our  longstanding 
policy  goal  of  ensuring  that  the  LPFM 
serx'ice  provides  an  outlet  for  local 
community  voices,  and  the  benefits  that 


would  result  from  implementation  of  a 
more  robust  point  system  that  promotes 
this  goal,  we  conclude  that  the  record 
supports  our  award  of  a  total  of  thnse 
points  to  tho.se  applicants  that  make 
{)oth  the  local  program  origination  and 
main  .studio  pledges. 

(!.  Tribal  Nations 

120.  In  the  Fouilh  FNPHM.  we  sought 
comment  on  whether  to  give  a  j)oint  to 
Tribal  Nation  A|)plicants  when  they 
propose  new  radio  services  that 
primarily  would  serve  Tribal  lands.  We 
proposed  to  modify  73.872(b)  of  our 
rules  to  include  a  Tribal  Nations 
criterion.  As  with  our  proj)osed 
revisions  to  the  LPFM  eligibility 
requinmients  set  forth  at  §  73.8.'i3  of  the 
rules,  we  propose(f  to  relv  on  the 
definitions  of  the  terms  "'Tribal 
Applicant."  “Tribal  Coverage.”  and 
“■Tribal  Lands”  as  they  are  currently 
defined  in  our  rules  for  this  comparative 
criterion. 

121.  Commenters  largely  sujiported 
the  creation  of  a  Tribal  Nation  criterion. 
As  we  stated  in  the  Fourth  FNPHM,  wi; 
believe  that  adding  this  criterion  will 
further  our  efforts  to  increase  owniirship 
of  radio  stations  by  Tribal  Nation 
Applicants  and  enable  'Tribal  Nation 
Applicants  to  serve  the  unitiue  needs 
and  interests  of  their  communities.  W»! 
find  unpersuasivi!  the  argument  of  NPM 
and  NC;AI  that  we  should  create  a 
“Tribal  F^riority,”  i.e.,  a  dispositive 
preference,  for  LPFM  'Tribal  Applicants 
as  the  rules  now  proviilc  for  in  the  full 
power  NC.F  and  commercial  radio 
services.  The  expansion  of  Tribal 
stations  unquestionably  advances  our 
section  307(b)  policies.  Flowever,  as  wo 
have  explained.  Tribes,  which  hold 
sovereign  resj)onsibililies  ft)r  the  welfare 
and  improvement  of  their  Members,  are 
well-pr)sitionc'd  to  advance  tlie  localism 
and  diversity  goals  of  the  LPFM  service. 
'Thus,  it  is  reasonable  to  treat  this  factor 
as  w'e  have  tlie  other  comparative  factors 
that  al.so  advance  these  .same  LPFM 
goals.  Finally,  we  find  no  basis  in  the 
recorcl  for  elevating  this  criterion  to  a 
dispositive  factor.  Accordingly,  we 
adopt  our  proj)osal  to  cnjate  a  'Tribal 
Nation  point  criterion. 

122.  We  will  not,  as  originally 
proposed,  rely  on  the  definitions  of 
“'Tribal  Api)licant”  or  “'Tribal 
Coverage.”  For  the  reasons  discus.sed 
above,  we  instead  w'ill  define  a  “'Tribal 
Ai)plicant”  as  a  'Tribe  or  entity  that  is  .51 
percent  or  more  owmed  and  f;o*litrolled 
by  a  'Tribe.  We  will,  however,  require 
that  any  Tribal  Nation  .Applicant 
claiming  a  point  under  the  'Tribal  Nation 
criterion  propose  to  lot:ate  the 
transmitting  antfmna  for  its  proposed 
station  on  its  'Tribal  lands.  While  NPM 


and  NC’Al  oppo.se  the  imposition  of 
such  a  rerpiirement,  arguing  “it  is  (uisy 
to  imagine  circumstances  in  which  the 
site  which  delivers  the  best,  most 
affordablf!  service  to  'Triljal  Lands  is  a 
developed  antenna  site  loc;ated  near,  but 
not  on.  Tribal  Lands,”  we  are  not 
|)(!r.suaded  that  this  requirement  will 
liinder  the  provision  of  LPFM  service  on 
'Tribal  lands.  Many 'Tribal  Nations 
of:cupy  unserved  or  underserved  areas. 
We  believe  it  is  highly  unlikely  that 
there  will  be. developed  antenna  sites 
loc;ated  near  most  'Tribal  lands. 

However,  in  the  event  that  then.*  is  a 
(hiveloped  antenna  site  near,  but  not  on, 
the  Tribal  lands  of  a  Tribal  Nation 
Applicant  and  the  'Tribal  Nation 
Applicant  can  demonstrate  that  the  u.se 
f)f  such  site  will  better  promote  our 
goals  of  iiu:reasing  ownershij)  of  radio 
stations  by  Tribal  Nations  and  enabling 
'Tribal  Nations  to  serve  the  uni(|ue  mnids 
and  interests  of  their  communities,  we 
will  entertain  requests  to  waive  the 
requirement  that  tlie  transmitting 
antenna  for  the  proposed  LPP’M  station 
lie  located  on  the  'Tribal  lands  of  the 
'Tribal  Nation  Applicant.  Finally,  we 
note  that  we  w'ill  not,  as  RFC  proposes, 
require  a  'Tribal  Nation  .Applicant  to 
have  no  attributable  interests  in  anv 
other  broadcast  facility  in  order  to 
qualify  for  a  point  under  the  Tribal 
Nation  criterion.  We  believe  our 
adoption  of  a  new  entrant  criterion 
adequately  addresses  the  com:erns 
underlying  KEtTs  propf)sal.  At  bottom, 
througli  its  proposal.  RI'X]  seeks  to 
ensure  that  iliversity  iif  ownership 
remains  an  important  goal  underlying 
the  LPFM  .service.  Hy  adopting  a  new' 
entrant  criterion,  which  awards  a  [loint 
to  applicants  w'ith  no  attributable 
interests  in  other  broadcast  facilities,  we 
retain  an  emphasis  on  diversity  of 
ow'iiership  without  deemphasizing  the 
importance  of  promoting  the  provision 
of  siirvice  by  'Tribal  Nation  Applic;ants 
to  Tribal  lands  and  citizens  of 'Tribal 
Nations. 

f.  New  Entrants 

123.  As  discussed  above,  w'e  are 
relaxing  our  ow  nership  rules  to  allow 
LPFM  licensees  to  owm  or  apply  for 
(jt her  broadcast  interests.  Among  other 
things.  W'e  are  allow’ing  'Tribal  Nation 
A[)plicanls  to  ow'ii  up  to  two  LPFM 
stations.  In  response  to  this  revision, 
REC  suggests  that  we  only  allow'  a  'Tribal 
Nation  Applicant  to  claim  a  point  under 
the  Tribal  Nations  criterion  if  it  is 
applying  for  its  first  LPFM  station.  We 
agree  with  RECTs  jrroposal  to  the  extent 
that  it  sugge.sts  that  multiple  ow'iiership 
should  be  a  relevant  factor  in  our 
analysis.  Indeed,  we  rai.sed  this  issue  in 
the  Fourth  FNPFtM.  However,  we 
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b(;lieve  that  a  Tribal  Nation  Applicant 
should  be  eligible  to  receive  a  point 
under  the  Tribal  Nation  criterion 
regardless  of  whether  or  not  it  owns  or 
has  applied  for  other  LPFM  stations, 
and  tliat  any  restriction  of  a  Tribal 
Nation  Applicant’s  eligibility  to  claim 
this  point  would  run  contrary  to  our 
commitment  to  increase  the  ownership 
of  radio  stations  by  Tribal  Nations  and 
to  increase  service  to  Tribal  lands  and 
citizens  of  Tribal  Nations.  However,  we 
also  believe  that  our  selection  process 
should  encourage  new  entrants  to 
broadcasting  and  foster  a  diverse  range 
of  community  voices.  We  find  that 
allocating  a  point  to  new  entrants  strikes 
the  appropriate  balance  between  these 
two  competing  goals.  Likewise,  adding 
a  new  entrants  criterion  addresses 
concerns  raised  by  RFC]  and  Common 
Fre(juency  regarding  student-run 
stations.  Accordingly,  we  will  award 
one  point  to  an  applicant  that  can 
certify  that  it  has  no  attributable  interest 
in  any  other  broadcast  station. 

g.  Tiebreakers — Voluntary  and 
Involuntary  Time  Sharing 

124.  As  noted  above,  in  the  event  the 
point  analysis  results  in  a  tie.  the 
Commission  releases  a  public  notice 
announcing  the  tie  and  gives  the  tied 
applicants  the  opportunity  to  propose 
voluntary  time  sharing  arrangements. 
Some  or  all  parties  in  an  MX  group  may 
enter  into  a  timeshare  agreement  and 
aggregate  their  points.  Where  applicants 
cannot  reach  either  a  universal 
.settlement  or  a  voluntary  time  sharing 
arrangement,  the  Commission  awards 
each  tied  and  grantable  applicant  in  the 
MX  group  an  equal,  successive  and  non¬ 
renewable  license  term  of  no  less  than 
one  year,  for  a  combined  total  eight-year 
term. 

125.  Several  coinmenters  voiced 
dissatisfaction  with  both  the  voluntary 
and  involuntary  timesharing  processes. 
RFC  asserts  that  we  should  eliminate 
point  aggregation  in  voluntary  time 
sharing  because  it  “can  lead  to 
discriminatory  behavior  intended  to 
silence  [other]  voices  *  *  As  an 
alternative,  it  sugge.sts  that  applicants 
move  straight  to  an  involuntary  time 
sharing  process  in  cases  where  parties 
cannot  agree  on  a  voluntary  time  share 
(without  aggregating  points)  or  other 
settlement  arrangement.  Under  RFC’s 
proposed  process,  an  applicant  would 
have  the  option  to  select  an 
“involuntary  time  share  trigger  point’’ 
as  a  points  criterion.  In  the  event  of  a 
tie  in  an  MX  group,  the  involuntary  time 
.share  point  would  be  reviewed.  At  this 
point,  one  of  the  following  scenarios 
could  take  place:  (1)  If  all  or  no 
applicants  claim  the  point,  then  they 


would  all  proceed  to  the  time  share 
process:  or  (2)  if  one  or  some  applicants 
claim  the  trigger  point,  then  those 
claiming  the  point  would  proceed  to  the 
time  share  process  and  remaining 
applications  would  be  dismissed.  Under 
RFC’s  propo.sal,  applicants  reaching  the 
time  sharing  process  would  either 
voluntarily  agree  on  a  time  sharing 
arrangement,  or  be  subject  to  a  “last 
resort’’  method  that  would  allocate  time 
to  the  top  three  applif:ants  based  on  the 
date  of  the  organization’s  e.stablishment 
in  the  community  (i.e.,  the  applicant 
with  the  oldest  community  presence 
would  get  the  first  opportunity  to 
.select  its  time  share  slot).  RFC  notes  that 
“an  effective  time  share  group  shoidd 
have  no  more  than  three  members.” 

12fi.  Brown  Student  Radio  also  argues 
that  allowing  a  “partial  settlement”  for 
the  purpos(;s  of  aggregating  points 
invites  the  potential  for  abuse  in  the 
LPFM  licensing  process,  where 
dominant  applicants  can  effectively 
“squeeze  out”  fellow  timeshare 
applicants  by  forcing  them  to  accept 
minimal  and  suboptimal  airtime.  It 
cites  two  examples  from  the  last  LPFM 
filing  window  in  which  the  dominant 
applicant  in  a  timesharing  arrangement 
c:laimed  virtually  all  of  the  shared  air 
time  and  left  only  the  required 
minimum  of  10  hours  a  week  (during 
suboptimal  air  time)  for  the  other 
applicants.  As  such,  it  urges  the 
Commission  to  allow  parties  to  partially 
.settle,  but  without  the  benefit  of 
aggregating  points,  or  otherwise  revise 
the  share-time  rukis  to  increase  the 
minimum  number  of  hours  that  must  be 
awarded  to  each  party  to  a  settlement. 
Brown  Broadcast  Services  notes  that 
settlements  involving  less  than  all  of  the 
MX  parties  were  explicitly  allowed  for 
in  the  full-povver  NCE  filing  window  of 
2007,  when  the  action  resulted  in  a 
grantable  singleton  application  and  no 
new  mutual  exclusivities  were  created. 
Common  Frequency  likewise  supports 
the  use  of  partial  settlements  involving 
technical  changes,  and  additionally 
suggests  that  the  Commission  set  up  an 
online  .settlement  process  that  will 
allow'  competing  applicants  to  monitor 
for  potential  gamesmanship. 

127.  While  we  are  cognizant  of  the 
potential  for  gamesmanship  in  the 
voluntary  timesharing  process,  we 
continue  to  believe  that  it  is  one  of  the 
most  efficient  and  effective  means  of 
resolving  mutual  exclusivity  among  tied 
LPFM  apj5licants.  We  are  not  persuaded 
that  REC’s  proposal,  which  essentially 
eliminates  voluntary  timesharing  as  a  tie 
breaker  and  replaces  it  w'ith  an 
involuntary  time  sharing  regime,  will 
better  serve  the  public  interest.  We  are 
doubtful  that  a  group  of  unaffiliated 


applicants  with  different  formats, 
budgets  and  levels  of  broadcast 
experience  w'ould  work  together  to 
operate  a  station  under  a  forced  time 
sharing  arrangement  as  successfully  as  a 
group  of  applicants  that  have 
voluntarily  agreed  to  share  time.  We 
further  believe  that  we  must  allow  as 
much  flexibility  as  possible  for  LPFM 
stations,  especially  those  subject  to  time 
sharing  arrangements,' to  allow  them  to 
build  and  maintain  audiences.  It  is 
po.ssible  that  some  LPP’M  applicants 
may  not  desire  to  operate  for  more  than 
a  few  hours  a  week,  and  in  such  ca.ses, 
pooling  re.sources  w’ith  a  time.share 
applicant  wishing  to  use  more  time 
would  result  in  more  diversity  and  more 
efficient  use  of  spet:trum.  Accordingly, 
we  will  not  revise  our  time  sharing 
rules,  and  will  continue  to  allow 
existing  time  share  participants  to  reach 
voluntary'  arrangements  that  allow  them 
to  apportion  the  time  as  they  see  fit, 
subject  to  our  requirements  under 
§  73.872(c)  of  the  rules.  While  we  will 
not  set  up  an  onlinj;  process  designed 
specifically  to  monitor  settlements,  as 
Uommon  Frequency  suggests,  we  note 
that  the  Uommi.ssion  has  recently 
upgraded  CDBS  to  permit  the  electronic 
rding  of  pleadings.  This  feature  makes 
electronically  filed  pleadings  promptly 
available  to  the  general  public^  thereby 
increasing  the  transparency  of  the 
broadcast  licensing  processes.  We  will 
require  a  party  submitting  a  timeshare 
agreement  or  other  settlement  agreement 
to  file  it  through  CDBS.  As  such,  parties 
to  an  MX  group  shoidd  be  able  to 
sufficiently  monitor  competing 
applications  for  any  developments 
within  their  respective  group. 

128.  We  turn  next  to  the  suggestion 
that  we  entertain  partial  settlements. 
During  the  last  LPFM  filing  window,  we 
accepted  partial  “technical”  settlements 
(i.e.,  technical  amendments  that 
eliminated  all  conflicts  between  at  least 
one  application  and  all  other 
applications  in  the  .same  MX  group). 
Thus,  through  a  technical  settlement, 
the  Commission  can  grant  one  or  more 
ajtplications  immediately,  with  the 
remaining  applicants  in  that  MX  group 
considered  separately  under  the  LPFM 
comparative  criteria.  The.se  partial 
.settlements  worked  well  during  the 
2007  NCE  FM  filing  window,  where  we 
granted  dozens  of  settlements  that 
resulted  in  the  dispo.sal  of  hundreds  of 
applications.  We  will  continue  to  accept 
such  .settlements  in  the  upcoming  LPFM 
window,  as  they  provide  an  additional 
means  for  applicants  to  resolve  mutual 
exclusivities.  To  provide  increa.sed 
flexibility  to  this  process,  we  will  also, 
as  suggested  by  Brown  Broadcast 
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Services,  temporarily  waive  our  rules  to 
allow  MX  applicants  to  move  to  any 
available  channel  during  the  prescribed 
settlement  period.  Amendments 
proposing  new  channels  will  be 
processed  in  accordance  with 
established  first-come,  first-served 
licensing  procedures. 

129.  We  agree  with  commenters  that 
the  system  of  serial  license  terms  as  a  tie 
breaker  of  last  resort  has  proven 
unworkable.  Of  the  more  than  1,200 
construction  permits  granted  in  the 
LPFM  .service,  not  a  single  station 
currently  holds  an  authorization  for 
involuntary  time  sharing.  While  we 
have  little  historical  data  on  involuntary 
timesharing  outcomes  from  the  last 
LPFM  window,  we  presume  this  is  the 
case  either  because  (1)  involuntary  time 
share  permittees  did  not  want  to  invest 
in  building  out  fatalities  that  would  be 
used  by  them  for  as  little  as  one  year, 
or  (2)  involuntary  time  share  situations 
proved  to  be  unworkable.  To  promote 
more  efficient  use  of  available  LPFM 
frequencies,  time  shares  under  the  final 
tie  breaker  will  run  concurrently  and 
not  serially.  As  suggested  by  CMAP  and, 
to  some  extent  REC,  each  party  to  the 
involuntary  time  share  will  be  assigned 
an  equal  number  of  hours  per  week.  We 
agree  with  REC  that  time  share 
situations  involving  more  than  three 
parties  may  prove  cumbersome.  As  REC 
proposes,  we  will  limit  involuntary  tim? 
sharing  arrangements  under  this  final  tie 
breaker  to  the  three  applicants  that  have 
been  “established”  in  their  respective 
communities  for  the  longest  periods  of 
time.  Accordingly,  each  applicant  will 
be  required  to  provide,  as  part  of  its 
application,  its  date  of  establishment.  If 
more  than  three  applications  are  tied 
and  grantable,  we  will  dismiss  the 
applications  of  all  but  the  three  longest 
“e.stablished”  applicants.  We  will  offer 
the.se  applicants  an  opportunity  to 
voluntarily  reach  a  time  sharing 
arrangement.  If  they  are  unable  to  do  so, 
we  will  ask  these  applicants  to 
simultaneously  and  confidentially 
submit  their  preferred  time  slots  to  the 
Commission.  To  ensure  that  there  is  no 
gamesmanship,  we  will  require  that 
these  applicants  certify  that  they  have 
not  colluded  with  any  other  applicants 
in  the  selection  of  time  slots.  We  will 
use  the  information  provided  by  the 
applicants  to  a.ssign  time  slots  to  them. 
The  staff  will  give  preference  to  the 
applicant  with  the  longest  “established 
community  pre.sence.”  However,  it  will 
award  time  in  units  as  small  as  four 
hours  per  day  to  accommodate 
competing  demands  for  airtime  to  the 
maximum  extent  possible.  We  believe 
these  procedures  are  a  more  sustainable 


and  practical  solution  to  involuntary 
time  share  arrangements  than  our 
previous  measures,  and  will  revise  our 
rules  and  FCC  Form  318  accordingly. 

130.  Turning  to  the  final  issues  raised 
in  the  Fourth  FNPItM  on  share  time 
arrangements,  we  asked  whether  we 
should  open  a  “mini-window"  for  the 
filing  of  applications  for  the  abandoned 
air-time  in  such  arrangements,  rather 
than  allowing  remaining  time  share 
licensees  to  re-apportion  the  remaining 
air  time.  We  did  not  receive  any 
sub.stantive  comments  voicing  strong 
opinions  on  this  proposal.  We  believe 
that  opening  such  mini-windows  would 
pose  a  great  administrative  burden  on 
Commission  staff.  Such  a  burden  would 
significantly  outweigh  the  modest 
benefits  that  would  be  realized  by  filling 
such  limited  portions  of  a  broadcast  day 
with  additional  programming  provided 
by  a  new  timeshare  licensee.  Moreover, 
we  believe  that  our  adoption  of  the 
mandatory  timesharing  procedures 
discussed  below  will  provide  adequate 
opportunities  to  applicants  that  wish  to 
apply  for  abandoned  airtime. 
Accordingly,  we  do  not  adopt  this 
proposal. 

3.  Operating  Schedule 

131.  Currently,  the  Commission 
requires  LPFM  stations  to  meet  the  same 
minimum  operating  hour  requirements 
as  full-service  NCE  FM  stations.  Like 
NCE  FM  stations,  LPFM  stations  must 
operate  at  least  36  hours  per  week, 
consisting  of  at  least  5  hours  of 
operation  per  day  on  at  least  6  days  of 
the  week.  However,  while  the 
Commission  has  mandated  time  sharing 
for  NCE  FM  stations  that  meet  the 
Commission’s  minimum  operating 
requirements  but  do  not  operate  12 
hours  per  day  each  day  of  the  year,  it 
has  not  done  so  for  LPFM  stations.  We 
sought  comment  on  whether  we  should 
extend  such  mandatory  time  sharing  to 
the  LPFM  service.  We  noted  that  we 
believe  that  doing  so  could  increase  the 
number  of  broadcast  voices  and  promote 
additional  diversity  in  radio  voices  and 
program  services. 

132.  Only  CRA  commented  on  this 
proposal.  It  urges  the  Commission  to 
"reject  this  impulse,”  noting  that  LPFM 
applicants  need  as  much  flexibility  as 
possible  to  ensure  the  viability  of  these 
small  stations.  We  continue  to  believe 
that  this  measure  will  increase  the 
number  of  broadcast  voices  and  promote 
additional  diversity  in  radio  voices  and 
program  services  in  the  most 
administratively  efficient  manner. 
However,  we  find  merit  to  CRA’s 
concerns  and  will  adopt  this  proposal 
with  safeguards  designed  to  ensure  that 
LPFM  licensees  have  as  much 


opportunity  and  flexibility  as  needed  to 
ensure  their  success.  Specifically,  in 
order  to  provide  sufficient  “ramp  up” 
time,  we  will  not  accept  applications  to 
share  time  with  any  LPFM  licensee  that 
has  been  lifxmsed  and  operating  its 
station  for  less  than  three  years. 
Accordingly,  we  adopt  this  propo.sal, 
with  the  modification  just  described. 

4.  Classes  of  Service 

133.  Currently,  there  are  two  classes 
of  LPFM  facilities:  LPlOO  and  LPIO.  To 
date,  we  have  licensed  only  LPlOO 
stations.  In  the  Fourth  FNPRM,  we 
proposed  to  eliminate  the  LPlO  class. 

We  also  sought  comment  on  whether  to 
create  a  new,  higher  power  LP250  cla.ss. 
We  specifically  sought  comment  on  how 
the  creation  of  an  LP250  class  of  LPFM 
facilities  could  be  harmonized  with  the 
LCRA,  which  was  "presumably 
grounded  on  the  current  LPFM 
maximum  power  level.” 

134.  A  number  of  LPFM  proponents 
urge  us  to  retain  the  LPIO  class  of 
service,  arguing  that  it  is  needed  to 
ensure  that  LF'FM  opportunities  are 
available  in  urban  areas.  Other 
commenters  advocate  eliminating  the 
LPIO  class.  They  point  out  that,  from  an 
engineering  standpoint,  the  LPIO  class 
is  spectrally  inefficient.  We  agree  that 
the  existing  LPIO  class  is  an  inefficient 
utilization  of  spectrum.  LPIO  stations 
offer  more  limited  service  but  are  more 
.sicsceptible  to  interference  than  LPlOO 
stations.  Given  the  increasingly 
crowded  nature  of  the  FM  band,  we  find 
it  appropriate  to  take  this  into  at;count. 
We  also  are  concerned  that  the  reach  of 
LPIO  stations  would  be  too  small  for  the 
stations  to  be  economically  viable.  As 
the  Media  Bureau  recently  noted,  even 
higher-powered  LPlOO  stations  have 
small  service  areas  and  are  constrained 
in  “tlmir  ability  to  gain  listeners”  and 
“appeal  to  potential  underwriters.” 
Because  we  find  that  licensing  LPIO 
stations  would  be  an  inefficient  use  of 
available  spectrum  and  are  concerned 
that  LPIO  stations  would  have  an  even 
higher  failure  rate  than  LPlOO  stations, 
we  eliminate  the  LPIO  station  class. 

135.  Faced  with  the  loss  of  the  LPIO 
class,  some  commenters  propose  that  we 
create  other  classes  that  would  transmit 
at  less  than  100  watts.  Many  in  the 
LPFM  community  support  a  proposal  to 
replace  the  LPIO  cla.ss  with  an  LP50 
class,  which  would  allow  licensees  to 
transmit  at  any  ERP  from  1  to  50  watts. 
In  support,  they  argue  that  LP50  stations 
woidd  offer  higher  quality  service  than 
LPIO  stations  and  may  permit  station 
locations  closer  to  city  centers.  In 
contrast,  NAB  opposes  creation  of  an 
LP50  class,  arguing  that  such  action 
would  exceed  the  intent  of  Congre.ss. 
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NAB  also  asserts  that  the  proposal  is  not 
a  logical  outgrowth  of  the  Fourth 
Further  Notice  and,  therefore,  is 
untimely.  Finally,  NAB  asserts  that,  like 
the  LPlO  class  of  .stations,  an  LF50  class 
would  be  “technically  ineffiffient.” 

136.  We  will  not  create  an  LP50  class. 
In  the  Fourth  FNPRM,  we  proposed  to 
eliminate  the  LPlO  class,  retain  the  i 
LPlOO  class  and  introduce  a  new  LP250 
class.  We  proposed  these  changes  in 
order  to  address  our  concerns  with  the 
efficiency  and  viability  of  stations 
operating  at  powers  at  or  below  those 
authorized  for  LPlOO  stations.  We  agree 
with  NAB  that  a  decision  to  introduce 

a  new  LP50  class  could  not  have  been 
reasonably  anticipated  by  all  interested 
parties.  Moreover,  we  believe  that  LP.IO 
stations  would  suffer  many  of  the  same 
technical  deficiencies  as  LPlO  stations. 
Accordingly,  we  have  decided  not  to 
ado})t  the  propo.sod  LP50  class. 

137.  The  LPFM  community  offers 
broad  support  for  the  creation  of  a  new 
LP2.‘i0  class.  These  commenters  cite 
benefits  including  improved  LPl’M 
station  viahilitv  through  better  access  to 
underwriting,  more  consistent  signal 
coverage  throughout  the  community 
served  l)v  the  LPFM  station,  and  the 
ability  to  serve  areas  of  low  population 
density  and/or  more  distant 
communities.  Several  commenters, 
however,  strenuously  opf)ose  the 
creation  of  an  LP2.'i0  class.  These 
commenters  do  not  dispute  the  benefits 
cited  by  those  sup))ortive  of  an  LP250 
class.  Instead,  they  argue  that  an  LP25() 
class  would  pose  a  greater  interference 
risk  to  full  power  stations,  is 
unnecessary  gii’^^n  the  availability  of 
250  watt  C3ass  A  licenses,  woidd  he  a 
departure  from  the  local  character  of  the 
LPFM  service,  aiid  goes  beyond  the 
intent  of  fiongress  in  enacting  the  LCRA. 

138.  At  this  time,  we  will  not  adopt 
our  propo.sal  to  create  an  l,P250  class. 
Given  the  disagreement  among 
commenters  about,  among  other  things, 
LP2.'iO  station  location  restrictions  and 
technical  parameters,  we  believe  the 
issue  of  increasing  the  maximum 
facilities  for  LPf’M  stations  requires 
further  study.  We  note,  however,  that 
the  LCRA  does  not  contain  any  language 
limiting  the  power  levels  at  whic.h 
LPFM  stations  may  he  licensed.  We  al.so 
find  unpersuasive  NAB’s  and  NPR’s 
reliance  on  certain  statements  in  the 
legislative  history.  These  statements 
merely  describe  the  rides  governing 
LPFM  .service  at  the  time  (Congress  was 
considering  the  LCRA.  Since  we  have 
decided  not  to  adopt  the  projiosal.  we 
need  not  definitively  resolve  the 
question. 


5.  Removal  of  l.F.  Channel  Minimum 
Di.stance  Separation  Requirements 

139.  In  the  Fourth  FNPRM,  we  noted 
that  LPFM  stations  are  currently 
required  to  protect  full-.service  .stations 
on  l.F.  channels  while  translator 
stations  operating  with  less  than  100 
watt.s^are  not.  To  address  this  disparity, 
we  proposed  to  remove  l.F.  protection 
requirements  for  LPFM  stations 
operating  with  less  than  100  watts.  We 
noted  that  we  believe  the  same 
rea.soning  that  the  ('.ommission  applied 
in  exempting  FM  translator  stations 
operating  with  le.ss  than  100  watts  ERP 
from  l.F.  protection  requirements  would 
apply  for  LPFM  stations  operating  at 
le.ss  than  100  watts  ERP.  These  stations 
too  are  the  equivalent  of  Class  D  FM 
stations,  which  are  not  subject  to  l.F. 
protection  requirements.  We  further 
noted  that  FM  allotments  would 
continue  to  be  protected  on  the  l.F. 
channels  based  on  existing  international 
agreements.  We  sought  comment  on  this 
proposal. 

140.  Commenters  generally  support 
removal  of  the  l.F.  protection 
requirements  applicable  to  LPFM 
stations.  .Some  ground  their  support  in 
the  need  to  put  LPFM  stations  and 
translators  on  an  “equal  footing”  while 
others  a.ssert  that  improvements  in 
ret;eiver  technology  render  l.F. 
protection  reijuirements  unnecessary. 
NPR  is  the  lone  commenter  urging 
retention  of  l.F.  protection 
requirements.  NPR  infers  an  intent  to 
retain  the  l.F.  protections  from  the  fact 
that  Congress  specifically  addressed 
minimum  distance  separations  hut  did 
not  eliminate  those  related  to  l.F.  We 
find  NPR’s  argument  unpersuasive.  In 
the  ah.sence  of  explicit  direction  in  the 
LCRA  regarding  l.F.  protection 
requirements,  and  in  light  of  the  fact 
that  Congress  explicitly  required 
retention  of  the  co-channel  and  first- 
and  set:ond-adjacent  channel  spacing 
retpiirements,  we  believe  that  it  is 
reasonable  to  read  the  statute  not  to 
require  the  Commission  to  retain  l.F. 
protection  requirements.  Had  Congress 
wished  to  ensure  that  the  l.F. 
protections  remained  in  place,  we 
believe  that  it  would  have  done  so  in 
the  text  of  the  LC:RA. 

141.  NPR  al.so  reque.sts  that  the 
Commission  study  the  impact  of  its 
decision  “roughiv  20  years  ago”  to 
exempt  from  l.F.  protection 
requirements  FM  translator  stations 
opiirating  with  less  than  100  watts  ERP. 
NPR  urges  us  to  complete  this  studv 
prior  to  acting  on  our  proposal. 

Common  Frequency  asserts,  however, 
that  the  Commission  wmuld  have 
investigated  l.F.  interference  hv  now  if 


it  had  proved  a  problem.  Common 
Frequency  is  correct.  We  have  not 
received  any  recent  complaints 
regarding  l.F.  interference  from  FM 
translators  exempted  from  the  l.F. 
protection  requirements.  Indeed,  it  is 
telling  that  NPR  has  not  cited  a  single 
instance  of  such  interference.  Therefore, 
and  in  light  of  the  fact  that  a  receiver 
does  not  distinguish  between  the  signal 
of  an  LPFM  station  or  an  FM  translator, 
we  find  that  the  propo.sed  change  will 
not  result  in  significant  l.F.  interference. 

142.  Accordingly,  we  adopt  this 
proposal.  We  find  this  change  necessary 
to  ensure  parity  between  LPFM  stations 
and  FM  translator  stations,  which,  for 
l.F.  interference  purposes,  are 
indistinguishable.  As  requested  by 
commenters,  we  will  eliminate  these 
requirements  for  LPFM  stations 
operating  at  or  below  100  watts  ERP.  We 
had  originally  proposed  to  exempt  only 
LPFM  stations  operating  at  less  than  100 
watts  ERP  from  the  l.F.  jirotection 
requirements.  However,  commenters 
pointed  out  that,  if  w'e  adopted  the 
proposal  set  forth  in  the  Fourth  FNPRM, 
LPlOO  stations  would  remain  subject  to 
l.F.  protection  requirements.  These 
commenters  argue  that  there  is  little 
difference  between  LPFM  stations 
operating  at  99  versus  100  watts  ERP 
and  urge  us  to  eliminate  the  l.F. 
protection  requirements  for  LPFM 

..stations  operating  at  100  watts  or  le.ss 
ERP.  We  agree.  Moreover,  since  going 
forw'ard  we  will  license  LPFM  .stations 
to  operate  at  ERPs  ranging  from  50  w'atts 
to  100  watts,  we  find  that  eliminating 
the  l.F.  protection  requirements  for 
stations  operating  at  100  watts  or  less 
ERP  is  the  more  sensible  choice. 

F.  Window  Filing  Process 

143.  Several  commenters  voiced 
concern  about  the  timing  and  mechanics 
of  the  upcoming  LPFM  application 
filing  w'indow.  Several  LPFM  advocates 
ask  that  “adequate  time”  he  given  for 
applicants  to  prepare  their  applications 
after  adoption  of  the  revised  rules. 
Prometheus  urges  the  f^ommission  to 
give  six  to  nine  months  lead  time  up  to 
the  filing  w'indow,  maintaining  that 
applicants  need  time  to  raise  funds,  hire 
a  consulting  engineer  and  assess 
spectrum  availability.  REG,  on  the  other 
hand,  opposes  any  “artificial”  delay, 
stating  that  any  delay  between  tbe 
issuance  of  final  rules  and  the  window 
should  occur  naturally.  To  some  extent, 
this  debate  is  moot  as  there  is  a 
substantial  cushion  of  time  organically 
built  into  the  process  for  the  final  rules 
wo  adopt  or  modify  today,  as  well  as 
any  related  form  changes.  Moreover,  to 
maximize  LPFM  filing  opportunities  it 
is  critical  for  the  Media  Bureau  to 
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complete  substantially  all  of  its 
processing  of  the  pending  KM  translator 
applications  prior  to  the  opening  of  the 
LFFM  window.  Thus,  the  window  will 
open  approximately  nine  months  from 
the  effective  date  of  the  Fifth  Order  on 
Reconsideration.  To  help  potential 
I.PFM  applicants  prepare  for  the 
upcoming  window,  we  announix;  a 
target  date  of  October  15.  2013. 

However,  we  delegate  authority  to  the 
Media  Bureau  to  adjust  this  date  in  the 
event  that  future  developments  affect 
window  timing.  In  sum.  there  will  be 
ample  time  for  all  IJT’M  applicants  to 
familiarize  themselves  with  the  rules 
and  plan  accordingly  before  the  filing 
window  opens. 

144.  Commenters  also  suggest 
multiple  windows  in  order  to  ea.se  the 
demand  for  affordable  engineering 
assistance  immediately  before  the 
opening  of  the  window'.  Prometheus 
further  suggests  that  we  bifurcate  the 
application  into  short  and  long  forms, 
wljh  second-adjacent  waiver  showings 
submitted  in  the  long  form.  Proftietheu^ 
argues  that  multiple  filing  windows  and 
a  short  form/long  form  application 
process  vvoidd  help  address  the  scarcity 
issue  of  (jualified,  affordable  consulting 
engineers  and  allow  more  interested 
parties  to  Tile.  Common  Frequency 
(ichoes  these  concerns,  reporting  that  in 
the  2007  NCE  window'  “[sjorne 
applicants  could  not  file  because  they 
could  not  find  engineers,  and  others 
wore  priced-out  from  applyingbecau.se 
an  engineer  and  lawyer  could  run  as 
much  as  $5000.”  iVe  recognize  these 
concerns.  Thus,  in  order  to  ease  upfront 
technical  burdens  and  engineering 
costs,  we  w'ill  accept  a  threshold 
second-adjacent  w’aiver  technical 
show'ing  w'hen  an  applicant  seeks  to 
make  a  "no  interference”  show  ing  based 
on  lack  of  popidation  in  areas  where 
interference  is  predicted  to  occur.  Under 
this  procedure  an  applicant  would  use 
“w'orst-case”  assumptions  about  the 
area  of  potential  interference  in 
combination  w'ith  a  IISGS  map  or  a 
fJoogle  map  to  demonstrate  "lack  of 
population”  within  this  area. 

Applic;ant.s  should  be  able  to  complete 
this  simple  showing  without  the  use  of 
a  consulting  engineer.  In  light  of  our 
adoption  of  this  threshold  showing,  we 
see  no  need  to  bifurcate  our  application 
process  into  short  and  long  forms  or  to 
open  multiple  filing  w'indows.  We 
believe  that  this  alternative  showing 
W'ill  ea.se  some  of  the  technical  and 
financial  burdens  of  application  filing 
and  will  help  ensure  that  new  entrants 
in  underserved  communities  are  not 
“priced  out”  of  the  opportunity  to  file 
an  LPFM  application  in  the  upcoming 


window'.  We  further  believe  that  these 
measures  w'ill  help  alleviate  any 
obstacU^s  applicants  face  due  to  an 
“engineering  shortage,"  as  those 
applicants  that  choose  to  make  the 
threshold  showing  will  no  longer  need 
to  hire  a  consulting  engineer. 

II.  Procedural  Matters 

A.  Final  Regulatorv  Flexibility  Analysis 

145.  As  recpiired  by  the  Regulatory 
Flexibility  Act  (“RFA”),  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the 
Fourth  FNPRM  in  MM  Docket  No.  99- 
25.  The  Commission  sought  written 
public  comment  on  the  proposals  in  the 
Fourth  FNPRM.  including  comment  on 
the  IRF’A.  We  rec;eived  no  comments 
specifically  directed  toward  the  IRFA. 
This  Final  Regulatory  Flexibility 
Analysis  ("FRFA”)  conforms  to  the 
RFA. 

146.  Need  For,  and  Objectives  of,  the 
Proposed  Rules.  This  rulemaking 
proceeding  w'as  initiated  to  .seek 
comment  on  how  to  implement  certain 
provisions  of  the  LCRA.  The  Si.xth  RBrO 
amends  certain  technical  rules  to 
im[)lement  the  LCRA.  The  Sixth  R8rO 
adopts  the  w'aiver  standard  for  second- 
adjacent  channel  spacing  waivers  set 
forth  in  section  3(b)(2)(A)  of  the  LCRA. 

It  specifies  the  manner  in  which  a 
waiver  applicant  can  satisfy  this 
.standard  and  the  manner  in  w'hich  the 
(Commission  will  handle  complaints  of 
interference  caused  by  LPFM  stations 
operating  pursuant  to  second-adjacent 
channel  waivers.  As  required  by  section 
7  of  the  LCCRA,  the  Sixth  R8rO  modifies 
the  regimes  applicable  if  an  LPF'M 
station  causes  third-adjacent  channel 
interference.  As  specified  by  the  L(CRA, 
the  Sixth  /i/rO  applies  the  protection 
and  interference  remediation 
requirements  a|)plicable  to  FM 
translator  stations  to  those  LPF'M 
stations  that  w'ould  have  been  short¬ 
spaced  under  the  third-adjac«!nt  channel 
spacing  requirements  eliminated  in  the 
Fifth  R&-0  in  MM  Docket  No.  99-25. 

The  Sixth  RfrO  states  that  the 
Commission  will  consider  directional 
antennas,  lower  LRPs  and/or  differing 
polarizations  to  be  suitable  techniques 
for  eliminating  third-adjacent  channel 
interference.  The  Sixth  RlrO  applies  the 
more  lenient  interference  protection 
obligations  currently  applicable  to 
LPF’M  stations  that  would  have  been 
fully-spaced  under  the  third-adjacent 
channel  spacing  requirements 
eliminated  in  the  Fifth  ff/rO  (“fully- 
spaced  LPFM  stations”).  The  Sixth  RfrO 
addre.sses  the  timing,  frequency  and 
content  of  the  periodic  broadca.st 
announcements  that  new'ly  constructed 


fully-spaced  Lf’FM  stations  must  make 
pursuant  to  section  7(2)  of  the  L(]RA.  It 
revises  the  rules  to  treat  as  a  “minor 
change"  a  proposal  to  move  a  fully- 
spaced  LPFM  station’s  transmitter 
outside  its  current  .service  contour  in 
order  to  c:o-locate  or  operate  from  a  site 
close  to  a  third-adjacent  channel  station 
and  remediate  interference  to  that 
station.  Finally,  the  Sixth  RfrO 
implements  .section  6  of  the  L(;RA, 
modifying  the  (’ommi.ssion’s  rules  to 
address  the  potential  for  predicted 
interference  to  FM  translator  input 
signals  from  LPF’M  stations  operating  on 
third-adjac(!nt  channels.  It  adopts  a 
basic  thn'shold  test  designed  to  identify 
applications  that  are  predicted  to  cau.so 
interference  to  FM  translator  input 
signals  on  third-adjacent  channels  and 
states  that  the  (kunmission  w'ill  dismiss 
any  application  that  does  not  satisfy  this 
threshold  test  as  unacceptable  for  filing. 

147.  The  Sixth  RfrO  also  makes  a 
number  of  other  changes  to  the 
Commission's  rules  to  better  promote 
localism  and  diversity,  which  are  at  the 
very  heart  of  the  LPF'M  service.  It 
clarifies  that  the  localism  requirement 
set  forth  in  §  73.853(b)  of  the  rules 
applies  not  just  to  LPF’M  apjilicants  but 
also  to  LPF’M  permittees  and  licensees. 
The  Sixth  R&O  revises  the  rules  to 
permit  cross-ownership  of  an  LPF’M 
station  and  up  to  fw'o  FM  translator 
stations  but,  at  the  same  time, 
establishes  a  number  of  restrictions  on 
such  cross-ow'nership  in  order  to  ensure 
that  the  LPF’M  service  retains  its 
extremely  local  focus. 

148.  In  the  interests  of  advancing  the 
Commission’s  efforts  to  increase 
ownership  of  radio  stations  by  federally 
recognized  Tribal  Nations  or  entities 
owned  or  controlled  by  Tribal  Nations, 
the  Sixth  amends  the 
(Commission’s  rules  to  explicitly  provide 
for  the  licensing  of  LPFM  stations  to 
Tribal  Nation  Applicants,  and  to  permit 
Tribal  Nation  Applicants  to  own  or  hold 
attributable  interests  in  up  to  tw'o  LPF’M 
stations. 

149.  In  addition,  the  Order  modifies 
the  point  sy.stem  that  the  (Commission 
uses  to  select  among  MX  LPF’M 
applications.  Specifically,  the  Sixth 
/IfrO  eliminates  the  proposed  operating 
hours  criterion,  revi.ses  the  established 
community  presence  criterion,  affirms 
the  local  program  origination  criterion, 
and  adds  new  criteria  related  to 
maintenance  and  staffing  of  a  main 
studio,  offering  by  Tribal  Nation 
Applicants  oT  new  radio  services  that 
primarily  serve  Tribal  lands,  and  new' 
entry  into  radio  broadcasting.  Civen 
these  changes,  the  Sixth  R&-0  also 
revises  the  existing  exception  to  the 
cross-ownership  rule  for  student-run 
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stations.  The  Sixth  announces  the 
Commission  will  continue  to  entertain 
partial  “technical"  settlements  in  the 
l.PFM  context  and  modifies  the  way  in 
which  involuntary  time  sharing  works, 
shifting  from  sequential  to  concurrent 
licen.se  terms  and  limiting  involuntary 
time  sharing  arrangements  to  three 
applicants.  It  adopts  mandatory  time 
sharing,  which  currently  applies  to  full- 
service  noncommercial  educational 
translator  stations  but  not  LFFM 
stations. 

150.  Finally,  the  Sixth  FS-O 
eliminates  the  LPIO  class  of  LPFM 
facilities  and  removes  all  of  the  I.F 
protection  requirements  applicable  to 
LPFM  stations  except  those  established 
by  international  agreements. 

131.  Summary'  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA.  None. 

132.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply.  The  RFA  directs  the 
Commission  to  provide  a  description  of 
and,  where  feasible,  an  estimate  of  the 
number  of  small  entities  that  will  be 
affected  by  the  rules.  The  RFA  generally 
defines  the  term  “small  entity"  as 
encompassing  the  terms  “small 
business,"  “small  organization,"  and 
“small  governmental  entity."  In 
addition,  the  term  “small  Business"  has 
the  .same  meaning  as  the  term  “small 
business  concern”  under  the  Small 
Business  Act.  A  small  business  concern 
is  oneAvhich:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3}  .satisfies  any  additional  criteria 
established  by  the  SB  A. 

*153.  Radio  Broadcasting.  The  policies 
apply  to  radio  broadcast  licensees,  and 
potential  licensees  of  radio  service.  The 
SBA  defines  a  radio  broadca.st  station  as 
a  small  business  if  such  station  has  no 
more  than  $7  million  in  annual  receipts. 
Business  concerns  included  in  this 
industry  are  those  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.  According  to  Commission 
staff  review  of  the  BIA  Publications,  Inc. 
Master  Access  Radio  Analyzer  Database 
as  of  September  15,  2011,  about  10,960 
(97  percent)  of  11,300  commercial  radio 
stations  have  revenues  of  $7  million  or 
less  and  thus  qualify  as  small  entities 
under  the  SBA  definition.  We  note, 
however,  that,  in  assessing  whether  a 
business  concern  qualifies  as  small 
under  the  above  definition,  busine.ss 
(control)  affiliations  must  be  included. 
Our  estimate,  therefore,  likely  overstates 
the  number  of  small  entities  that  might 
be  affected  by  our  action,  because  the 
revenue  figure  on  which  it  is  ba.sed  does 
not  include  or  aggregate  revenues  from 
affiliated  companies. 


154.  In  addition,  an  element  of  the 
definition  of  “.small  business”  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantify  the  criteria  that 
would  establish  whether  a  specific  radio 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  estimate  of 
small  businesses  to  which  the  rules 
apply  does  not  exclude  any  radio  station 
from  the  definition  of  a  small  business 
on  this  basis  and  therefore  may  be  over- 
inclusive  to  that  extent.  Also  as  noted, 
an  additional  element  of  the  definition 
of  “small  business”  is  that  the  entity 
must  be  independently  owned  and 
operated.  We  note  that  it  is  difficult  at 
times  to  assess  these  criteria  in  the 
context  of  media  entities  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

155.  FM  translator  stations  and  low 
power  FM  stations.  The  policies  adopted 
in  the  Sixth  R&O  affect  licensees  of  FM 
translator  and  booster  .stations  and  low' 
power  FM  (LPFM)  stations,  as  w'ell  as 
|)otential  licensees  in  tliose  radio 
.services.  The  same  SBA  definition  that 
applies  to  radio  broadcast  licensees 
would  apply  to  these  stations.  The  SBA 
defines  a  radio  broadca.st  .station  as  a 
small  business  if  such  station  has  no 
more  than  $7  million  in  annual  receipts. 
Currently,  there  are  approximately  6,105 
licensed  FM  translator  stations  and  824 
licensed  LPFM  stations.  In  addition, 
there  are  approximately  646  applicants 
with  pending  applications  filed  in  the 
2003  translator  filing  window.  Given  the 
nature  of  these  services,  w'o  will 
presume  that  all  of  these  licensees  and 
applicants  qualify  as  small  entities 
under  the  SBA  definition. 

156.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  The  Sixth 
RB-O  modifies  existing  rtsquirements  and 
imposes  additional  paperwork  burdens. 
The  Sixth  RfrO  modifies  the 
Commission’s  policy  regarding  waivers 
(“second-adjacent  waivers”)  of  the 
second-adjacent  channel  minimum 
distance  .separations  set  forth  in  §  73.807 
of  the  rules.  As  required  by  the  LCRA, 
the  Sixth  RBrO  requires  an  applicant 
seeking  a  second-adjacent  waiver  to 
submit  a  showing  that  demon.strates  that 
its  propo.sed  operations  will  not  result 
in  interference  to  any  authorized  radio 
service.  The  Sixth  RfrO  specifies  that  a 
waiver  applicant  can  make  this  showing 
in  the  same  manner  as  an  FM  translator 
applicant  (i.e.,  by  showing  that  no 
interference  will  occur  due  to  lack  of 
population  and  using  undesired/desired 
signal  strength  ratio  methodology  to 
narrowly  define  areas  of  potential 
interference).  The  Sixth  RS-Oalso 


permits  certain  applicants  to  propose  to 
use  directional  antennas  and/or 
differing  antenna  polarizations  to  make 
the  required  showing.  The  Sixth  RfrO 
mandates  that  complaints  about 
interference  from  stations  operating  . 
pursuant  to  second-adjacent  waivers 
include  certain  information.  For 
instance,  a  complaint  must  include  the 
listener’s  name  and  address  and  the 
location  at  which  the  interference 
occurs.  The  Sixth  RS-O  specifies  that  the 
Commission  will  treat  as  a  “minor 
change”  a  proposal  to  move  the 
transmitter  site  of  an  LPFM  station 
operating  pursuant  to  a  .second-adjacent 
waiver  outside  its  current  service 
contour  in  order  to  co-locate  or  operate 
from  a  site  close  to  a  second-adjacent 
channel  station  and  remediate 
interference  to  that  station. 

157.  The  Sixth  R&-0  modifies  the 
regime  governing  complaints  about  and 
remediation  of  third-adjacent  channel 
interference  caused  hy  LPf'M  stations. 

As  required  by  the  L(iRA.  the  Si.xth  RfrO 
modifies  the  requirements  applicable  to 
complaints  about  third-adjacent  channel 
interference  cau.sed  by  stations  that  do 
not  satisfy  the  third-adjacent  minimum 
distance  .separations  se)t  forth  in  §73.807 
of  the  rules.  It  also  permits  such  stations 
to  propose  to  use  directional  antennas 
and/or  differing  antenna  polarizations 
in  order  to  eliminate  third-adjacent 
channel  interference  caused  by  their 
operations.  The  Sixth  R6-0  modifies  the 
requirements  applicable  to  complaints 
about  third-adjacent  interference  cau.sed 
by  LPF'M  stations  that  satisfy  the  third- 
adjacent  minimum  di.stance  separations 
set  forth  in  §  73.807  of  the  rules  and 
strongly  encourages  that  such 
complaints  be  filed  with  the  Media 
Bureau’s  Audio  Division.  As  in  the 
second-adjacent  channel  context,  the 
Sixth  RfrO  explains  that  the 
Gommi.ssion  will  treat  proposals  from 
LPFM  .stations  seeking  to  remediate 
third-adjacent  channel  by  co-locating  or 
operating  from  a  site  clo.se  tt)  a  third- 
adjacent  channel  .station  as  “minor 
changes.”  As  required  by  the  LCRA,  the 
Sixth  RfrO  requires  newly  constructed 
LPFM  stations  that  .satisfy  the  third- 
adjacent  minimum  distance  separations 
set  forth  in  §  73.807  of  the  rules  to  make 
periodic  announcements.  It  akso  adopts 
requirements  related  to  the  timing  and 
content  of  the.se  announcements. 

158.  The  Sixth  RfrO  adopts  certain 
New  Jer.sey-specific  provisions 
regarding  complaints  of  interference. 
The  Sixth  RfrO  also  adopts  a  threshold 
test  to  determine  whether  an  LPFM 
applicant  adequately  protects  translator 
input  signals.  In  order  to  ensure  that  an 
LPFM  applicant  protects  the  correct 
input  signal  for  an  FM  translator,  the 
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Sixth  R&i)  recommends  that  FM 
translator  licensees  update  the 
Commission  if  they  have  changed  their 
primary  station  since  they  last.fded  a 
renewal  application.  If  an  applicant 
proposes  to  locate  its  transmitter  within 
the  “potential  interference  area”  for 
another  station,  the  applicant  must 
demonstrate  that  it  w'ill  not  cause 
interference  by  making  one  of  three 
showings.  The  Sixth  R&-0  provides  that 
an  applicant  can  make  these  same 
showings  in  the  context  of  a  petition  for 
reconsideration  and  reinstatement  nunc 
pro  tunc. 

159.  The  Sixth  R8-0  modifies  the 
rules  governing  eligibility  to  hold 
licenses  for  LPFM  stations.  Specifically, 
it  alters  the  eligibility  rule  to  authorize 
issuance  of  an  LPFM  license  to  a  Tribal 
Nation  Applicant.  The  Sixth  R^O  also 
revises  the  localism  requirement  to 
clarif\’  that  an  LPFM  applicant  must 
certify  that,  at  the  time  of  application, 

it  is  local  and  must  pledge  to  remain 
local  at  all  times  thereafter.  In  addition, 
the  Sixth  RS'O  revises  the  definition  of 
“local”  to  specify  that  a  Tribal  Nation 
Applicant  is  considered  “local” 
throughout  its  Tribal  lands. 

160.  The  Sixth  RSrO  revises  the  rules 
to  permit  multiple  ownership  of  LPFM 
stations  by  Tribal  Nation  Applicants 
and  cross-ownership  of  LPFM  and  FM 
translator  stations.  As  a  result,  the 
Commission  is  revising  the  ownership 
certifications  set  forth  in  FCC  Form  318. 

161.  The  Sixth  RfrO  makes  a  number 
of  changes  to  the  point  system  used  to 
.select  among  MX  applications  for  LPF’M 
stations.  It  extends  the  established 
community  presence  standard  from  It) 
to  20  miles  in  rural  areas.  The 
C'ommission  is  revising  FCC  k’orm  318 
to  reflect  this  change.  The  Sixth  RfrO 
also  adopts  four  new  points  criteria. 
.Specifically,  it  adopts  a  new  main 
studio  criterion  and  requires  an 
applicant  seeking  to  qualify  for  a  point 
under  this  criterion  to  submit  certain 
information  (i.e.,  an  address  and 
telephone  number  for  its  propo.sed  main- 
studio)  on  f'CC  Form  318.  In  addition, 
the  Sixth  R&O  specifies  that  the 
Commission  will  award  a  point  to  an 
LPFM  applicant  that  makes  both  the 
local  program  origination  and  main 
studio  pledges  and  adopts  Tribal 
Nations  and  new  entrant  criteria.  The 
Commission  is  revising  FCC  Form  318 
to  reflect  these  new  c:riteria. 

162.  The  Sixth  R&O  makes  a  number 
of  changes  related  to  time  sharing.  It 
adopts  a  requirement  that  parties  submit 
voluntary  time  sharing  agreements  via 
the  Commission’s  Con.solidated 
Database  .System.  It  also  revises  the 
Commission’s  involuntary  time  sharing 
policy,  shifting  from  sequential  to 


concurrent  license  terms  and  limiting 
involuntary  time  sharing  arrangements 
to  three  applicants.  As  a  re.sult  of  these 
changes,  an  LPFM  applicant  must 
submit,  on  FCC  Form  318,  the  date  on 
which  it  qualified  as  having  an 
“established  community  presence”  and 
may  be  required  to  submit  information 
to  the  Commission  regarding  the  time 
slots  it  prefers.  Finally,  the  Sixth  R8rO 
adopts  a  mandatory  time  sharing  policy 
similar  to  that  applicable  to  full-service 
NCE  FM  .stations.  Applic.ants  seeking  to 
time-share  pursuant  to  this  policy  must 
submit  applications  on  FCC  Form  318 
and  include  an  exhibit  related  to 
mandatory  time  sharing. 

163.  Steps  Taken  to  Minimize 
Sif^nificant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
.standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

164.  Consideration  of  alternative 
methods  to  reduce  the  impact  on  small 
entities  is  unnecessary  because  the 
passage  of  the  LCRA  required  the 
Commission  to  make  changes  to  a 
number  of  its  technical  rules.  Moreover, 
the  changes  made  to  the  Commission’s 
non-technical  rules  benefit  sinall 
bu.sine.sses  and  existing  LPFM  licensees, 
offering  them  greater  flexibility  and 
additional  licensing  opportunities. 

165.  The  LPFM  service  has  created 
and  will  continue  to  create  significant 
opportunities  for  small  busines.ses, 

■  allowing  them  to  develop  LPFM  service 
in  their  communities.  To  the  extent  that 
any  modified  or  new  requirements  set 
forth  in  the  Sixth  RfrO  impose  any 
burdens  on  small  entities,  we  believe 
that  the  resulting  impact  on  small 
entities  would  be  favorable  because  the 
rules  w’ould  expand  opportunities  for 
LPFM  applicants,  permittees,  and 
licen.sees  to  commence  broadcasting  and 
.stay  on  the  air.  Among  other  things,  the 
Sixth  allows  limited  cross¬ 
ownership  of  LPFM  and  FM  translator 
stations.  This  is  prohibited  under  the 
current  rules.  Likewise,  the  Sixth  RfrO 
permits  Tribal  Nation  Applicants  to 
own  or  hold  attributable  intere.sts  in  irp 
to  two  LPFM  stations  to  ensure  adequate 


coverage  of  Tribal  lands.  Today, 
multiple  ownership  of  LPFM  stations  is 
prohibited.  The  Sixth  R&O  also 
modifies  the  point  system  that  the 
Commission  uses  to  select  among  MX 
LPFM  applications  to  award  a  point  to 
an  applicant  that  can  certify  that  it  has 
no  attributable  interest  in  any.  other 
broadcast  station.  Finally,  the  Sixth 
RS'O  extends  mandatory  time  sharing  to 
the  LPFM  .service.  If  the  licen.see  of  an 
LPFM  .station  doe.s  not  operate  the 
station  12  hours  per  day  each  day  of  the 
year,  another  organization  may  file  an 
application  to  share-time  with  that 
licensee. 

166.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  the 
Sixth  RfrO,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  SBREFA.  In  addition,  the 
Commission  will  .send  a  copy  of  the 
Sixth  R&'O,  including  the  FRFA,  to  the 
Chief  Coun.sel  for  Advocacy  of  the  SBA. 

A  copy  of  the  Sixth  RfrO  and  the  FRFA 
(or  summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

B.  Paperwork  Reduction  Act 

167.  The  Sixth  RfrO  contains  new' 
information  collection  requirements 
subject  to  the  Paperw'ork  Reduction  Act 
of  1995  (“PRA”).  The  requirements  will 
be  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507(d)  of  the  PRA.  The 
Commi.ssion  will  publish  a  separate 
notice  in  the  Federal  Register  inviting 
comments  on  the  new'  information 
collection  requirements  adopted  in  this 
document.  In  addition,  we  note  that 
pursuant  to  the  Small  Bysiness 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3506(c)(4), 
we  previously  sought  specific  comment 
on  how  the  Commission  might  further 
reduce  the  information  collection 
burden  for  small  business  concerns  with 
fewer  than  25  employees.  We  de.scribe 
impacts  that  might  affect  small 
businesses,  which  includes  most 
businesses  with  fewer  than  25 
employees,  in  the  F'RFA  in  Appendix  B, 
infra. 

C.  Conf^ressional  Review  Act 

168.  The  Commission  will  send  a 
copy  of  this  Sixth  RfrO  in  a  report  to  be 
sent  to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
C^ongressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

III.  Ordering  Clauses 

169.  It  is  further  ordered  that  pursuant 
to  the  authority i:ontained  in  sections  1, 
4(i),  4(j),  303,  307,  309(j),  and  316  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1.51,  154(i),  154(j), 
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.303,  307,  309(j).  and  316,  and  the  Local 
Community  Radio  Act  of  2010,  Public 
Law  111-371,  124  Stat.  4072  (2011),  thi.s 
Sixth  Report  and  Order  is  hereby 
adopted  and  Part  73  of  the 
Commi.ssion’s  rules  is  amended  as  set 
forth  in  Appendix  C,  effective  30  days 
after  publication  in  the  Federal 
Register,  except  pursuant  to  paragraph 
140  below. 

170.  It  is  further  ordered  that  the  rules 
adopted  herein  that  contain  new  or 
modified  information  collection 
requirements  that  require  approval  by 
the  Office  of  Budget  and  Management 
under  the  Paperwork  Reduction  Act  will 
become  effective  after  the  Commission 
publishes  a  notice  in  the  Federal 
Register  announcing  such  approval  and 
the  relevant  effective  date. 

171.  It  is  further  ordered  that  th(i 
Commission’s  Consumer  and 
thivernmental  Affairs  Bureau,  Reference 
Information  C^enter,  shall  send  a  copy  of 
this  Sixth  Report  and  Order,  including 
the  Final  Regidatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  .Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  73 

Radio. 


Federal  Comnuinir.ations  Commission. 
Marlene  H.  Dortch, 

Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  73  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  for  part  73  continues 
to  read  as  follows; 

Authority:  47  U..S.C.  1.S4,  303.  334,  330. 
and  339. 

■  2.  .Section  73.807  is  revi.sed  to  read  as 
follows: 

§  73.807  Minimum  distance  separation 
between  stations. 

Minimum  separation  requirements  for 
LPFM  stations  are  listed  in  the 
following  paragraphs.  Except  as  noted 
below,  an  LPFM  station  will  not  be 
authorized  unless  the  co-channel,  and 
first-  and  .second-adjacent  channel 
separations  are  met.  An  LPFM  station 
need  not  satisfy  the  third-adjacent 
channel  separations  listed  in  paragraphs 
(a)  through  (c)  of  this  section  in  order  to 
be  authorized.  The  third-adjacent 
channel  separations  are  included  for  use 
in  determining  for  purposes  of  §  73.810 
which  third-adjacent  channel 


interference  regime  applies  to  an  LPFM 
station.  Minimum  distances  for  co¬ 
channel  and  first-adjacent  channel  are 
separated  into  two  columns.  The  left- 
hand  column  lists  the  required 
minimum  separation  to  protect  other 
stations  and  the  right-hand  column  lists 
(for  informational  purposes  only)  the 
minimum  distance  necessary  for  the 
LPFM  station  to  receive  no  interference 
from  other  .stations  assumed  to  be. 
operating  at  the  maximum  permitted 
facilities  for  the  station  class.  For 
second-adjacent  channel,  the  required 
minimum  distance  separation  is 
sufficient  to  avoid  interference  received 
from  other  stations. 

(a)(1)  An  LPFM  station  will  not  be 
authorized  initially  unless  the  minimum 
distance  separations  in  the  following 
table  are  met  with  respect  to  authorized 
FM  stations,  applications  for  new’  and 
exi.sting  FM  stations  filed  prior  to  the 
release  of  the  public  notice  announcing 
an  LPFM  window'  period,  authorized 
LPFM  stations,  LPFM  station 
applications  that  were  timely-Rled 
w'ithin  a  previous  window,  and  vacant 
FM  allotments.  LPFM  modification  , 
applications  must  either  meet  the 
distance  .separations  in  the  following 
table  or.  if  short-spaced,  not  le.s.sen  the 
spacing  to  subsequently  authorized 
stations. 


— 

■ 

Co-channel  minimum  separation 
(km) 

First-adjacent  channel 
minimum  separation 
(km) 

Second  and 
third  adjacent 

Station  class  protected  by  LPFM 

Required 

For  no 
interference 
received  from 
max.  class 
facility 

minimum 
separation 
(km)  . 

For  no 
interference 
received 
from 

max.  class 
faqility 

• 

Required 

' 

Required 

LPFM  . 

24 

24 

14 

14 

None 

D . ; . 

24 

24 

13 

13 

6 

A  . 

67 

92 

56 

56 

29 

B1  . . 

87 

119 

74 

74 

46 

B  . 

112 

143 

97 

97 

67 

■C3 . 

78 

119 

67 

67 

40 

C2  . 

91 

143 

80 

84 

53 

Cl  . 

111 

178 

100 

111 

73 

CO . 

122 

193 

111 

130 

84 

C . 

130 

203 

120 

142 

93 

(2)  LPFM  stations  must  satisfy  the 
second-adjacent  channel  minimum 
di.stance  separation  requirements  of 
paragraph  (a)(1)  of  this  section  with 
respect  to  any  third-adjacent  channel 
FM  station  that,  as  of  September  20, 


2000,  broadcasts  a  radio  reading  service 
via  a  subcarrier  frequency.  • 

(b)  In  addition  to  meeting  or 
exceeding  the  minimum  separations  in 
paragraph  (a)  of  this  section,  new  LPFM 
stations  will  not  be  autorized  in  Puerto 


Rico  or  the  Virgin  Islands  unless  the 
minimum  di.stance  separations  in  the 
follow'ing  tables  are  met  with  respect  to 
authorized  or  propo.sed  FM  .stations: 
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Co-channel  minimum  separation 
(km) 

First-adjacent  channel 
minimum  separation 
(km) 

Second  and 
third  adjacent 
channel 
minimum 
separation 
(km) — required 

Station  class  protected  by  LPFM 

Required 

For  no 
interference 
received  from 
max.  class 
facility 

. 

Required 

For  no 
interference 
received 
from 

max.  class 
facility 

80 

111 

- 1 

70 

70 

42 

95 

128 

82 

82 

53 

138 

179 

123 

123 

92 

Note  to  paragraphs  (a)  and  (b): 
Minimum  distance  separations  towards 
“grandfathered”  superpowered 
Reserved  Band  stations  are  as  specified. 
Full  service  FM  stations  operating 
within  the  reserved  band  ((3iannels 
201-220)  with  facilities  in  excess  of 
those  permitted  in  §  73.21  l(b)(l )  or 
(h)(3)  shall  he  protected  hy  LPFM 
stations  in  accordance  with  the 
minimum  di.stance  separations  for  the 
nearest 'class  as  determined  under 
§  73.21 1.  For  example,  a  Class  Bl  station 


operating  with  facilities  that  result  in  a 
00  dBu  contour  that  exceeds  39 
kilometers  but  is  less  than  ?i2  kilometers 
would  he  protect(;d  by  the  Class  B 
minimum  distance  separations.  Class  D 
.stations  with  00  dBu  contours  that 
exceed  5  kilometers  will  he  protected  by 
the  Class  A  minimum  distance 
separations.  Class  B  stations  with  00 
dBu  contours  that  exceed  52  kilometers 
will  he  protected  as  ('lass  Cl  or  Class  C 
stations  depending  upon  the  distance  to 


the  60  dBu  contour.  No  stations  will  be 
protected  beyond  Class  C  sej)arations. 

(c)  In  addition  to  meeting  the 
separations  specified  in  paragraphs  (a) 
and  (b),  Ll’FM  applications  must  meet 
the  minimum  separation  requirements 
in  the  following  table  with  respect  to 
authorized  FM  translator  stations,  cutoff 
FM  translator  app)lications,  and  FM 
translator  applications  filed  prior  to  the 
release  of  the  Public  Notice  announcing 
the  LPFM  window  period. 


Distance  to  FM  translator  60  dBu  contour 

Co-channel  minimum  separation 
(km) 

First-adjacent  channel 
minimum  separation  (km) 

Second  and 
third  adjacent 
channel 
minimum 
separation 
(km) — required 

Required 

For  no 
interference 
received 

Required 

For  no 
interference 
received 

13.3  km  or  greater  . 

39 

67 

28 

35 

21 

Greater  than  7.3  km,  but  less  than  13.3  km  . 

32 

51 

21 

26 

14 

7.3  km  or  less  . 

26 

30 

15 

16 

8 

(d)  Existing  LPFM  stations  which  do 
not  meet  the  separations  in  paragraphs 
(a)  through  (c)  of  this  s«;ction  may  he 
relocated  provid(;d  that  the  separation  to 
any  short-spaced  station  is  not  reduced. 

(e) (1)  Waivernf  the  second-acijnront 
channel  separations.  The  Commission 
will  entertain  requests  to  waive  the 
set:ond-a<ljacent  channel  separations  in 
paragraphs  (a)  through  (c)  of  this  section 
on  a  case-by-case  basis.  In  each  case,  the 
LPFM  station  mu.st  establish,  using 
methods  of  predicting  interference 
taking  into  account  all  relevant  factors, 
including  terrain-sensitive  propagation 
models,  that  its  propostul  operations 
will  not  re.sult  in  interference  to  any 
authorized  radio  service.  The  LPFM 
station  may  do  so  by  demonstrating  that 
no  actual  interference  will  occur  due  to 
intervening  terrain  or  lack  of 
po[)ulation.  The  LPFM  station  may  use 


Canadian  station  class 


A1  &  Low  Power 
A . 


an  undesired/desired  signal  strength 
ratio  methodology  to  define  areas  of 
potential  interference. 

(2)  Interference,  (i)  Upon  receipt  of  a 
complaint  of  interference  from  an  LPFM 
.station  operating  pursuant  to  a  waiver 
granted  under  paragraph  (o)(l)  of  this 
section,  the  (’ommission  shall  notify  the 
identified  LPf'M  station  by  telephone  or 
other  electronic  communication  within 
one  business  day. 

(ii)  An  LPFM  .station  that  receives  a 
waiver  under  paragraph  (e)(1)  of  this 
.section  shall  suspend  operation 
immediately  upon  notification  by  the 
(Commission  that  it  is  causing 
interference  to  the  reception  of  an 
existing  or  modified  full-service  FM 
station  without  regard  to  the  location  of 
the  .station  roceivijig  interference.  The 
LPFM  station  shall  not  resume 
operation  until  such  interference  has 


been  eliminated  or  it  can  demonstrate  to 
the  Commission  that  the  interference 
was  not  due  to  emissions  from  the 
LPFM  .station.  Short  test  transmissions 
may  be  made  during  the  period  of 
suspendtKl  operation  to  check  the 
efficacy  of  remedial  measures. 

(f)  (Commercial  and  noncommercial 
educational  stations  authorized  under 
subparts  B  and  C  of  this  part,  as  well  as 
new  or  modified  commercial  FM 
allotments,  are  not  required  to  adhere  to 
the  separations  specified  in  this  rule 
section,  even  where  new  or  increased 
interference  would  be  created. 

(g)  International  considerations 
within  the  border  zones.  (1)  Within  320 
km  of  the  (Canadian  border,  LPFM 
stations  must  meet  the  following 
minimum  .separations  with  respect  to 
any  (Canadian  stations: 


i  ; 

Co-channel 

'  (km) 

First-adjacent 

channel 

(km) 

Second-  ! 

adjacent 
channel  ' 

(km) 

Third-adjacent  j 
channel 
(km) 

'  -  J 

Intermediate 
frequency  (IF) 
channel 
(km) 

1  45 

■  30  ; 

21 

20 

4 

i  66 

1  50  i 

41 

!  40 

7 
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Canadian  station  class 


(km) 


I 

1 

lel  I 

1 

I 

First-adjacent  i 
channel  1 

(km)  i 

Second- 

adjacent 

channel 

(km) 

i 

! 

Third-adjacent  I 
channel 
(km) 

Intermediate 
frequency  (IF) 
channel 
(km) 

78  i 

62  i 

53 

52 

9 

92 

1  76  1 

68 

66 

1  12 

113 

1  98  I 

89 

88 

I  19 

124 

!  .  108  i 

99 

98 

!  28 

B1 
B  . 
Cl 
C  . 


(2)  Within  320  km  of  the  Mexican 
border,  LPFM  stations  must  meet  the 


following  .separations  with  respect  to 
any  Mexican  stations: 


Mexican  station  class 

Co-channel 

(km) 

First-adjacent 

channel 

(km) 

Second-  and 
third-adjacent 
channel 
(km) 

Intermediate 
frequency  (IF) 
channel 
(km) 

Low  Power  . . 

27 

17 

9 

3 

A . : . 

43 

32 

25 

5 

AA  . 

47 

36 

29 

6 

B1  . 

67 

54 

45 

8 

B  . 

91 

76 

66 

11 

Cl  . 

91 

80 

73 

19 

c . : . 

110 

100 

92 

27 

(3)  The  Commission  wdll  notify  the 
International  Telecommunications 
Union  (ITU)  of  any  LPF'M  authorizations 
in  the  US  Virgin  Islands.  Any 
authorization  issued  for  a  US  Virgin 
Islands  LPFM  station  will  include  a 
condition  that  permits  the  Commi.ssion 
to  modify,  suspend  or  terminate  without 
right  to  a  hearing  if  found  by  the 
Commission  to  be  necessary  to  conform 
to  any  international  regulations  or 
agreements. 

(4)  The  Commission  will  initiate 
international  coordination  of  a  LPFM 
proposal  even  where  the  above 
Canadian  and  Mexican  spacing  tables 
are  met,  if  it  appears  that  such 
coordination  is  necessary  to  maintain 
compliance  with  international 
agreements. 

■  3.  Section  73.809  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  73.809  Interference  protection  to  full 
service  FM  stations. 

(a)  If  a  full  service  commercial  or  NCE 
FM  facility  application  is  filed 
sub.sequent  to  the  fding  of  an  LPFM 
station  facility  application,  such  full 
service  station  is  protected  again.st  any 
condition  of  interference  to  the  direct 
reception  of  its  signal  that  is  caused  by 
sucb  LPFM  station  operating  on  the 
same  channel  or  fir.st -adjacent  channel 
provided  that  the  interference  is 
predicted  to  occur  and  actually  occurs 
within: 

***** 

■  4.  Section  73.810  is  revised  to  read  as 
follows: 


§73.810  Third  adjacent  channel 
interference. 

(a)  LPFM  Stations  Licensed  at 
Locations  That  Do  Not  Satisfy  Third- 
Adjacent  Channel  Minimum  Distance 
Separations.  An  LPFM  station  licensed 
at  a  location  that  does  not  satisfy  the 
third-adjacent  channel  minimum 
distance  .separations  set  forth  in  §  73.807 
is  subject  to  the  following  provisions: 

(1)  Such  an  LPFM  station  will  not  be 
permitted  to  continue  to  operate  if  it 
causes  any  actual  third-adjacent  channel 
interference  to: 

(1)  The  transmission  of  any  authorized 
hroadca.st  station;  or 

(ii)  The  reception  of  the  input  signal 
of  any  TV  translator,  TV  booster,  FM 
translator  or  FM  booster  station;  or 

(iii)  The  direct  reception  by  the  public 
of  the  off-the-air  signals  of  any 
authorized  broadcast  station  including 
TV  C^hannel  6  stations.  Class  D 
(secondary)  noncommercial  educational 
FM  stations,  and  previously  authorized 
and  operating  LPFM  stations,  P’M 
translators  and  FM  booster  .stations. 
Interference  will  be  considered  to  occur 
whenever  reception  of  a  regularly  used 
signal  on  a  third-adjacent  channel  is 
impaired  by  the  signals  radiated  by  the 
LPFM  station,  regardless  of  the  quality 
of  such  reception,  the  strength  of  the 
signal  .so  used,  or  the  channel  on  which 
the  protected  signal  is  transmitted. 

(2)  If  third-adjacent  channel 
interference  cannot  be  properly 
eliminated  by  the  application  of  suitable 
techniques,  operation  of  the  offending 
LPFM  .station  shall  be  suspended  and 
shall  not  be  resumed  until  the 
interference  has  been  eliminated.  Short 
test  transmissions  may  be  made  during 


the  period  of  suspended  operation  to 
chock  the  efficacy  of  remedial  measures. 
If  a  complainant  refuses  to  permit  the 
licensee  of  the  offending  LPFM  station 
to  apply  remedial  techniques  which 
demonstrably  will  eliminate  the  third- 
adjacent  channel  interference  without 
impairment  to  the  original  reception, 
the  licensee  is  absolved  of  further 
responsibility  for  that  complaint. 

(3)  Upon  notice  by  the  Commission  to 
the  licensee  that  such  third-adjacent 
channel  interference  is  being  caused, 
the  operation  of  the  LPFM  station  shall 
be  su.spended  within  three  rhinutes  and 
shall  not  be  resumed  until  the 
interference  has  been  eliminated  or  it 
can  be  demonstrated  that  the 
interference  is  not  due  to  spurious 
emissions  by  the  LPFM  .station; 
provided,  however,  that  short  test 
transmissions  may  be  made  during  the 
period  of  suspended  operation  to  check 
the  efficacy  of  remedial  measures. 

(h)  LPFM  Stations  Licensed  at 
Locations  That  Satisfy  Third-Adjacent 
Channel  Minimum  Distance 
Separations.  An  LPFM  station  licensed 
at  a  location  that  .satisfies  the  third- 
adjacent  channel  minimum  di.stance 
separations  set  forth  in  §  73.807  is 
subject  to  the  following  provisions: 

(!)  Interference  Complaints  and 
Remediation,  (i)  Such  an  LPFM  station 
is  required  to  provide  copies  of  all 
complaints  alleging  that  its  signal  is 
causing  third-adjacent  channel 
interference  to  or  impairing  the 
reception  of  the  signal  of  a  full  power 
f’M,  FM  translator  or  FM  booster  station 
to  such  affected  station  and  to  the 
Commission. 
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(ii)  A  full  power  FM,  FM  translator  or 
FM  booster  station  shall  review  all 
complaints  it  receives,  either  directly  or 
indirectly,  from  listeners  regarding 
alleged  third-adjacent  channel 
interference  caused  hv  the  operations  of 
such  an  LPFM  station.  Such  full  power 
FM,  FM  translator  or  FM  booster  station 
shall  al.so  identify  those  that  qualify  as 
bona  Fide  complaints  under  this  section 
and  promptly  provide  such  LPFM 
station  with  copies  of  all  hona  fide 
complaints.  A  hona  fide  complaint: 

(A)  Must  inc:lude  current  contact 
information  for  the  complainant; 

(B)  Mu.st  state  the  nature  and  location 
of  the  alleged  third-adjacent  channel 
interference  and  must  specify  the  call 
signs  of  the  LPFM  station  and  affected 
full  power  FM,  FM  translator  or  FM 
booster  station,  and  the  type  of  receiver 
involved;  and 

(C)  Murl  be  received  by  either  the 
LPFM  station  or  the  affected  fidl  power 
FM,  FM  translator  or  FM  booster  station 
w’ithin  one  year  of  the  date  on  which  the 
LPFM  station  commenced  broadcasts 
w'ith  its  currently  authorized  facilities. 

(iii)  The  Commission  will  accept  bona 
fide  complaints  and  will  notify  the 
licensee  of  the  LPFM  station  allegedly 
causing  third-adjacent  channel 
interference  to  the  signal  of  a  full  power 
FM,  FM  translator  or  FM  boo.ster  station 
of  the  existence  of  the  alleged 
interference  within  7  calendar  days  of 
the  Commission’s  receipt  of  such 
complaint. 

(iv)  Such  an  LPFM  .station  will  be 
given  a  rea.sonable  op{)ortunity  to 
resolve  all  complaints  of  third-adjacent 
channel  interference  within  the 
protected  r;ontour  of  the  affected  full 
power  FM,  FM  translator  or  f'M  booster 
station.  A  complaint  will  be  considered 
resolved  where  the  complainant  does 
not  reasonably  cooperate  with  an  LPFM 
station’s  remedial  efforts.  Such  an  LPFM 
station  also  is  encouraged  to  address  all 
other  complaints  of  third-adjacent 
channel  interference,  including 
complaints  based  on  interference  to  a 
full  power  f’M,  FM  translator  or  FM 
boo.ster  statirm  by  the  transmitter  site  of 
the  LPFM  station  at  any  distance  from 
the  full  power,  FM  translator  or  FM 
boo.ster  station. 

(v)  In  the  event  that  the  number  of 
unresolved  complaints  of  third-adjacent 
channel  interference  within  the 
protected  contour  of  the  affected  full 
power  FM,  FM  translator  or  FM  booster 
station  plus  the  number  of  complaints 
for  wdiich  the  source  of  third-adjacent 
channel  interference  remains  in  dispute 
ecpials  at  least  one  percent  of  the 
households  within  one  kilometer  of  the 
LPFM  transmitter  site  or  thirty 
households,  whichever  is  less,  the 


LPFM  and  affected  .stations  must 
cooperate  in  an  “on-off’  test  to 
determine  whether  the  third-adjacent 
channel  interference  is  traceable  to  the 
LPFM  station. 

(vi)  If  the  number  of  unresolved  and 
disputed  complaints  of  third-adjacent 
channel  interference  within  the 
prot«!cted  contour  of  the  affet:ted  full 
power,  FM  translator  or  FM  booster 
station  exceeds  the  numeric  threshold 
specified  in  paragraph  (b)(l)(v)  of  this 
section  following  an  “on-off’  ttist,  the 
affected  station  may  request  that  the 
Commission  initiate  a  proceeding  to 
consider  whether  the  LPFM  station 
license  should  be  modified  or  cancelled, 
which  will  be  completed  by  the 
Commission  within  90  days.  Parties 
may  .seek  extensions  of  the  9()-day 
deadline  consistent  with  (]ommi.s.sion 
ruhis. 

(vii)  An  LPFM  station  may  stay  any 
procedures  initiated  pursuant  to 
paragraph  (b)(l)(vi)  of  this  section  by 
voluntarily  ceasing  operations  and  filing 
an  application  for  facility  modification 
within  twenty  days  of  the 
commencement  of  siK;h  procedures. 

(2)  Periodic  Announcaments.  (i)  Fora 
period  of  one  year  from  the  date  of 
licensing  of  a  new  LPF’M  station  that  is 
constructed  on  a  third-adjacent  channel 
and  satisfies  the  third-adjacent  channel 
minimum  distance  separations  set  forth 
in  §73.807,  such  LPFM  station  shall 
broadcast  periodic  announcements.  The 
announcements  shall,  at  a  minimum, 
alert  listeners  of  the  potentially  affected 
third-adjacent  channel  station  of  the 
potential  for  interference,  instruct 
listeners  to  contact  the  LPFM  station  to 
report  any  interference,  and  provide 
contact  information  for  the  LPFM 
station.  The  announcements  shall  be 
made  in  the  primary  language(s)  of  both 
the  new  LPFM  station  and  the 
potentially  affected  third-adjacent 
channel  station(s).  Sample 
announcement  language  follows; 

On  (date  of  license  grant),  the  F'ederal 
(Communications  (Commission  granted  (LPFM 
station’s  call  letters)  a  license  to  operate. 
(LPFM  station’s  call  letters)  may  cause 
interference  to  tlie  operations  of  (third- 
adjacent  channel  station's  call  letters)  and 
(other  third-adjacent  channel  stations’  call 
letters).  If  you  are  normally  a  listener  of 
(third-adjacent  channel  station’s  call  letters) 
or  (other  third-adjacent  channel  station's  call 
letters)  and  are  having  difficulty  receiving 
(third-adjacent  channel  station  call  letters)  or 
(other  third-adjacent  channel  station’s  call 
letters),  please  contact  (LPFM  .station's  call 
letters)  by  mail  at  (mailing  address)  or  by 
telephone  at  (telephone  number)  to  report 
tins  interferenj:e. 

(ii)  During  the  first  thirty  days  after 
licensing  of  a  new  LPFM  station  that  is 
constructed  on  a  third-adjacent  channel 


and  satisfies  the  third-adjactmt  channel 
minimum  distance  separations  set  forth 
in  Section  73.807,  the  LPFM  .station 
mu.st  broadcast  the  announcements 
specified  in  paragraph  {b)(2)(i)  of  this 
section  at  least  twice  daily.  The  first 
daily  announcement  must  be  made 
between  the  hours  of  7  a.m.  and  9  a.rn., 
or  4  p.m.  and  0  p.m.  The  LPFM  station 
must  vary  the  time  slot  in  which  it  airs 
this  announcement.  For  .stations  that  do 
not  operate  at  these  times,  the 
announcements  shall  be  made  during 
the  first  two  hours  of  broadcast 
operations  each  day.  The  second  daily 
announcement  must  be  made  outside  of 
the  7  a.m.  to  9  a.m.  and  4  p.m.  to  B  p.m. 
time  slots.  The  LPFM  station  mu.st  vary 
the  times  of  day  in  which  it  broadcasts 
this  second  daily  announcement  in 
order  to  ensure  that  the  announcements 
air  during  all  parts  of  its  broadcast  day. 
For  .stations  that  do  not  operate  at  these 
times,  the  announcements  shall  Im;  made 
during  the  first  two  hours  of  broadcast 
operations  each  day.  For  the  remainder 
of  the  one  year  period,  the  LPFM  station 
must  broadcast  the  announcements  at 
least  twice  per  week.  The 
announcements  must  be  broadcast 
between  the  hours  of  7  a.m.  and 
midnight.  For  stations  that  do  not 
operate  at  (he.se  times,  the 
announcements  shall  be  made  during 
the  first  two  hours  of  broadcast 
operations  each  day. 

(iii)  Any  new  LPFM  station  that  is 
constructed  on  a  third-adjacent  channel 
and  .satisfies  the  minimum  distance 
.separations  .set  forth  in  §  73.807  must: 

(A)  notify  the  Audio  Division,  Media 
Bureau,  and  all  affected  stations  on 
third-adjacent  channels  of  an 
interference  complaint.  The  notification 
mu.st  be  made  electronically  within  48 
hours  after  the  receipt  of  an  interference 
complaint  by  the  LPFM  station;  and 

(Bj  cooperate  in  addressing  any  third- 
adjacent  channel  interference. 

■  .S.  Section  73.81 1  is  revised  to  read  as 
follows; 

§  73.81 1  LPFM  power  and  antenna  height 
requirements. 

(a)  Moxiniuni  facilities.  LPFM  stations 
will  be  authorized  to  operate  with 
maximum  facilities  of  100  watts  ERP  at 
30  meters  HAAT.  An  IJ’FM  .station  with 
a  HAAT  that  exceeds  30  meters  will  not 
be  permitted  to  operate  with  an  ERP 
greater  than  that  which  would  result  in 
a  BO  dBu  contour  of  5.B  kilometers.  In 
no  event  will  an  ERP  le.ss  than  one  watt 
be  authorized.  No  facility  will  be 
authorized  in  excess  of  one  watt  ERP  at 
450  meters  HAAT. 

(b)  Minimum  facilities.  LPFM  stations 
may  not  operate  with  facilities  le.ss  than 
50  watts  ERP  at  30  meters  HAAT  or  the 
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equivalent  necessary  to  produce  a  00 
dBu  contour  that  extends  at  least  4.7 
kilometers. 

■  6.  .Section  73.81  G  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§73.816  Antennas. 

*  *  *  *  * 

(b)  Directional  antennas  generally  will 
not  be  authorized  and  may  not  be 
utilized  in  the  LPFM  .service,  except  as 
provided  in  paragraph  (c)  of  this 
section. 

(c) (1)  Public  safety  and  transportation 
permittees  and  licen.sees,  eligible 
pursuant  to  §  73.8.53(a)(2),  may  utilize 
directional  antennas  in  connection  with 
the  operation  of  a  Travelers’  Information 
.Service  (TI.S)  provided  each  LPFM  TIS 
station  utilizes  oidy  a  single  antenna 
with  standard  pattern  cliaracteristics 
that  are  predetermined  by  the 
manufacturer.  Public  safety  and 
transportation  permittees  and  licen.sees 
may  not  us(!  c;omposite  antennas  (i.e., 
antennas  that  consist  of  multiple 
stacked  and/or  |)hased  discrete 
transmitting  antennas). 

(2)  LPFM  permittees  and  licensees 
proposing  a  waiver  of  the  second- 
adjacent  channel  spacing  requirements 
of  §  73.807  may  utilize  directional 
antennas  for  the  sole  purpose  of 
justifying  such  a  waiver. 

■k  *  *  *  * 

■  7.  .Section  73.82.5  is  amended  by 
revising  the  Talrles  to  paragraphs  (a)  and 
(h)  to  read  as  follows: 

§  73.825  Protection  to  reception  of  TV 
channel  6. 


(a)*  *  * 

FM  channel  number  j 

1 

LPFM  to  TV 
channel  6  (km) 

201  . 

140 

202  . 

138 

203  .  i 

137 

204  .  1 

!  136 

205  .  j 

135 

206  . 

133 

207  .  ' 

!  133 

208  . 

133 

209  .  i 

1  133 

210  . 

'  133 

211  . 

i  133 

212  . 

132 

213 . 

132 

214  . 

132 

215  . 

131 

216  . 

131 

217  . 

131 

218  . 

131 

219  . 

130 

220  . 

130 

(b)  *  *  * 

FM  channel  number 

LPFM  to  TV 
channel  6  (km) 

\ 

201  . 

98 

202  . 

97 

203  . 

95 

204  . 

94 

205  . 

93 

206  . 

91 

207  . 

91 

208  .  ! 

91 

209  . 

91 

210  . 

91 

211  . 

91 

212  . 

90 

213  . 

90 

214  . 

90 

215  . 

90 

216  . 

89 

217  . 

89 

218  . 

89 

219  . 

89 

220  . 

89 

■  8.  .Section  73.827  is  revi.sed  to  read  as 
follows: 

§  73.827  Interference  to  the  input  signals 
of  FM  translator  or  FM  booster  stations. 

(a)  Interference  to  the  direct  reception 
of  the  in{)ut  signal  of  an  FM  translator 
station.  This  subsection  applies  when 
an  LPFM  application  proposes  to 
operate  near  an  FM  translator  station, 
the  FM  translator  station  is  receiving  its 
primary  station  signal  off-air  and  the 
LPFM  application  proposes  to  optirate 
on  a  third-adjacent  channel  to  the 
primary  station.  In  these  circumstances, 
the  LPFM  station  will  not  bo  authorized 
unless  it  is  located  at  least  2  km  from 
the  FM  translator  station.  In  addition,  in 
cases  where  an  LPFM  station  is  located 
within  +/-  30  degrees  of  the  azimuth 
between  the  FM  translator  station  and 
its  primary  station,  the  LPFM  station 
will  not  bo  authorized  unless  it  is 
located  at  least  10  kilometers  from  the 
I’M  translator'station.  The  provisions  of 
this  subsection  will  not  apply  if  the 
LPFM  applicant: 

(1)  Demonstrates  that  no  actual 
interference  will  occur  due  to  an 
undesired  (LPFM)  to  desired  (primary 
station)  ratio  below  34  dB  at  all 
locations, 

(2)  Complies  w'ith  the  minimum 
LPFM/FM  translator  distance  separation 
calculated  in  accordance  with  the 
following  formula:  d,,  =  133.5  antilog 
l(Pou  +  Cru  -  G,x)  -  E<i)/20l,  where  d„  = 
the  minimum  allow'ed  separation  in  km. 
Pen  =  LPFM  ERP  in  dBW,  G™  =  gain 
(dBd)  of  the  FM  translator  receive 
antenna  in  the  direction  of  the  LPFM 
site,  Grd  =  gain  (dBd)  of  the  FM 
translator  receive  antenna  in  the 
direction  of  the  primary  station  site,  Ej 
=  predicted  field  strength  (dBu)  of  the 
primary  .station  at  the  translator  site,  or 


(3)  Reaches  an  agreement  with  the 
licensee  of  the  FM  translator  regarding 
an  alternative  technical  .solution. 

Note  to  paragraph  (a):  LI’FM  applicants 
may  assume  that  an  FM  translator  station’s 
receive  and  transmit  antennas  are  c;ollocated. 

(b)  An  authorized  LPFM  station  will 
not  be  permitted  to  continue  to  operate 
if  an  FM  translator  or  FM  booster  station 
demonstrates  that  the  LPFM  station  is 
causing  actual  interference  to  the  FM 
booster  station’s  input  signal,  provided 
that  the  same  input  signal  was  in  use  at 
the  time  the  LPFM  station  was 
authorized. 

(t:)  Complaints  of  actual  interference 
by  an  l^PFM  station  subject  to  paragraj)h 
(b)  of  this  .section  must  be  served  on  the 
LPF’M  licen.see  and  the  Federal 
Communications  Commi.ssion. 

Attention:  Audio  Division,  Media 
Bureau.  I’he  LPFM  station  mu.st 
suspend  j)perations  upon  the  receipt  of 
such  complaint  unless  the  interference 
has  been  resolved  to  the  satisfaction  of 
the  comi)lainant  on  the  basis  of  suitable 
techniques.  Short  test  trdnsmi.ssions 
may  be  made  during  the  piuiod  of 
suspended  operations  to  check  the 
efficacy  of  remedial  measures.  An  LPFM 
station  may  only  resume  fvdl  operation 
at  the  direction  of  the  Federal 
tiommunications  Commission.  If  the 
(’ommission  determines  that  the 
complainant  has  refused  to  permit  the 
LI’FM  station  to  apply  remedial 
techniques  that  demonstrably  will 
eliminate  the  interference  without 
impairment  of  the  original  reception, 
the  licensee  of  the  LPFM  station  is 
absolved  of  further  responsibility  for  the 
complaint. 

■  ‘I.  .Set:tion  73.850  is  amended  by 
adding  paragraph  (c)  to  read  as  follows; 

§73.850  Operating  schedule. 

(i:)  All  LPFM  stations,  including  those 
meeting  the  requirements  of  paragraph 
(b)  of  this  .section,  but  which  do  not 
operate  12  hours  per  day  each  day  of  the 
year,  will  be  required  to  share  use  of  the 
frequency  iipon  the  grant  of  an 
appropriate  application  proposing  such 
share  time  arrangement.  .Such 
applications  must  set  forth  the  intent  to 
share  time  and  must  be  filed  in  the  same 
manner  as  are  applications  for  new 
stations.  .Such  applications  may  be  fileii 
at  any  time  after  an  LPFM  station 
comphites  its  third  year  of  licensed 
oj)erations.  In  cases  where  the  licen.see 
and  the  prospective  licensee  are  unable 
to  agree  on  time  sharing,  action  on  the 
application  will  be  taken  only  in 
connection  with  a  renewal  application 
for  the  existing  .station  filed  on  or  after 
June  1,  2019.  In  order  to  be  considered 
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for  this  purpose,  an  application  to  share 
time  must  be  filed  no  later  than  the 
deadline  for  filing  petitions  to  deny  the 
renewal  application  of  the  existing 
licensee. 

(1)  The  licensee  and  the  prospective 
licensee(s)  shall  endeavor  to  reach  an 
agreement  for  a  definite  schedule  of 
periods  of  time  to  be  used  by  each.  Such 
agreement  must  be  in  w’riting  and  must 
set  forth  which  licensee  is  to  operate  on 
each  of  the  hours  of  the  day  throughout 
the  year.  Such  agreement  must  not 
include  simultaneous  operation  of  the 
stations.  Each  licensee  mu.st  file  the 
same  in  triplicate  with  each  application 
to  the  Commission  for  initial 
construction  f)ermit  or  renew'al  of 
license.  Such  written  agreements  shall 
become  part  of  the  terms  of  each 
station's  licen.se. 

(2)  The  Commission  desires  to 
facilitate  the  reaching  of  agreements  on 
time  sharing.  However,  if  the  licensees 
of  stations  authorized  to  share  time  are 
unable  to  agree  on  a  division  of  time, 
the  prospective  licensee(s)  must  submit 
a  statement  with  the  Commission  to  that 
effect  fded  w'ith  the  application(s) 
proposing  time  sharing. 

(.3)  After  receipt  of  the  type  of 
application(s)  de.scribed  in  paragraph 
(c)(2)  of  this  section,  the  Commission 
will  proce.ss  such  application(s) 
pursuant  to  §§73.3561  through  73.3568 
of  this  Part.  If  any  such  application  is 
not  dismissed  pursuant  to  tho.se 
j)rovision.s,  the  Commission  will  issue  a 
notice  to  the  parties  proposing  a  time¬ 
sharing  arrangement  and  a  grant  of  the 
time-sharing  appiication(s).  The 
licensee  may  protest  the  proposed 
action,  the  prospective  licensee(s)  may 
oppose  the  protest  and/or  the  proposed 
action,  and  the  licensee  may  reply 
within  the  time  limits  delineated  in  the 
notice.  All  .such  pleadings  mu.st  satisfy 
the  requirements  of  Section  309(d)  of 
the  Act.  Ba.sed  on  those  pleadings  and 
the  requirements  of  Section  309  of  the 
Act,  the  Commission  will  then  act  on 
the  time-sharing  application(s)  and  the 
licensee's  renewal  application. 

(4)  A  departure  from  the  regular 
.schedule  set  forth  in  a  time-sharing 
agreement  will  be  permitted  only  in 
cases  where  a  written  agreement  to  that 
effect  is  reduced  to  writing,  is  signed  by 
the  licensees  of  the  stations  affected 
thereby,  and  is  filed  in  triplicate  by  each 
licensee  with  the  Commi.ssion, 
Attention:  Audio  Division,  Media 
Bureau,  prior  to  the  time  of  the 
proposed  change.  If  time  is  of  the 
essence,  the  actual  departure  in 
operating  schedule  may  precede  the 
actual  filing  of  the  written  agreement, 
provided  that  appropriate  notice  is  sent 
to  the  Commission  in  Washington,  DC, 


Attention:  Audio  Division,  Media 
Bureau. 

■  10.  Section  73.853  is  amended  by 
adding  paragraph  (a)(3),  revising 
paragraph  (b)  introductory  text,  and 
adding  paragraphs  (b)(4)  and  (c)  to  read 
as  follows: 

§  73.853  Licensing  requirements  and 
service. 

(a)  *  *  * 

(3)  Tribal  Applicants,  as  defined  in 
paragraph  (c)  of  this  section  that  will 
provide  non-commercial  radio  services. 

(b)  (Inly  local  organizations  will  be 
permitted  to  submit  applications  and  to 
hold  authorizations  in  the  LPFM 
service.  For  the  purposes  of  this 
paragraph,  an  organization  will  be 
deemed  local  if  it  can  certify,  at  the  time 
of  application,  that  it  meets  the  criteria 
listed  below  and  if  it  continues  to  .satisfy 
the  criteria  at  all  times  thereafter. 
***** 

(4)  In  the  case  of  a  Tribal  Applicant, 
as  defined  in  paragraph  (c)  of  this 
section,  the  Tribal  Applicant’s  Tribal  * 
lands,  as  that  term  is  defined  in 

§  73.7000,  are  within  the  service  area  of 
the  proposed  LPFM  station. 

(c)  A  Tribal  Applicant  is  a  Tribe  or  an 
entity  that  is  51  percent  or  more  owned 
or  controlled  by  a  Tribe  or  Tribes.  For 
these  purposes.  Tribe  is  defined  as  set 
forth  in  §73.7000. 

■  11.  Section  73.855  is  revised  to  read 
as  follows: 

§  73.855  Ownership  limits. 

(a)  No  authorization  for  an  LPFM 
station  shall  be  granted  to  any  party  if 
the  grant  of  that  authorization  will 
result  in  any  such  party  holding  an  “ 
attributable  interest  in  two  or  more 
LPFM  stations. 

(b)  Notw’ithstanding  the  general 
prohibition  .set  forth  in  paragraph  (a)  of 
this  section.  Tribal  Ap|)licant.s,  as 
defined  in  §  73.853(c),  may  hold  an 
attributable  interest  in  up  to  two  LPFM 
stations. 

(c)  Notwithstanding  the  general 
prohibition  set  forth  in  paragraph  (a)  of 
this  section,  not-for-profit  organizations 
and  governmental  entities  with  a  public 
safety  purpose  may  be  granted  multiple 
licenses  if: 

(1)  One  of  the  multiple  applications  is 
submitted  as  a  priority  application;  and 

(2)  The  remaining  non-priority 
applications  do  not  face  a  mutually 
exclusive  challenge. 

■  12.  Section  73.860  is  revised  to  read 
as  follows: 

§73.860  Cross-ownership. 

(a)  Except  as  provided  in  paragraphs 

(b),  (c)  and  (d)  of  this  .section,  no  license 
shall  be  granted  to  any  party  if  the  grant 


of  such  authorization  will  result  in  the 
same  party  holding  an  attributable 
interest  in  any  other  non-LPFM 
broadcast  station,  including  any  FM 
translator  or  low  power  television 
station,  or  any  other  media  subject  to 
our  broadcast  ownership  re.strictions. 

(b)  A  party  that  is  not  a  Tribal 
Applicant,  as  defined  in  §  73.853(c), 
may  hold  attributable  interests  in  one 
LPFM  station  and  no  more  than  two  FM 
translator  stations  provided  that  the 
following  requirements  are  met: 

(1)  The  60  dBu  contours  of  the 
commonly-owned  LPFM  station  and  FM 
translator  .station(s)  overlap; 

(2)  The  FM  translator  station(.s),  at  all 
times,  synchronously  rebroadcasts  the 
primary  analog  signal  of  the  commonly- 
owned  LPFM  station  or,  if  the 
commonly-owned  LPFM  station 
operates  in  hybrid  mode,  synchronously 
rebroadca.sls  the  digital  HD-1  version  of 
the  LPh’M  station's  .signal; 

(3)  The  FM  translator  station(s) 
receives  the  signal  of  the  commonly- 
owned  LPFM  station  over-the-air  and 
directly  from  the  commonly-owned 
LPFM  .station  itself;  and 

(4)  The  transmitting  antenna  of  the 
FM  translator  .station(.s)  is  located 
within  16.1  km  (10  miles)  for  LPFM 
stations  located  in  the  top  50  urban 
markets  and  32.1  km  (20  miles)  for 
LPFM  .stations  outside  the  top  50  urban 
markets  of  either  the  transmitter  site  of 
the  commonly-owned  LPFM  .station  or 
the  reference  coordinates  for  that 
.station’s  community  of  license. 

(c)  A  party  that  is  a  Tribal  Applicant, 
as  defined  in  §  73.853(c),  may  hold 
attributable  interests  in  no  more  than 
two  LPFM  stations  and  four  FM 
translator  stations  provided  that  thi; 
requirements  set  forth  in  paragraph  (b) 
of  this  .section  are  met. 

(d)  Unless  such  interest  is  permissible 
under  paragraphs  (b)  or  (c)  of  this 
.section,  a  party  with  an  attributable 
intere.st  in  a  broadcast  radio  station 
must  divest  such  intere.st  prior  to  the 
commencement  of  operations  of  an 
LPFM  station  in  which  the  party  also 
holds  an  intere.st.  However,  a  party  need 
not  divest  such  an  attributable  interest 
if  the  party  is  a  college  or  university  that 
can  certify  that  the  exi.sting  broadcast 
radio  station  is  not  student  run.  This 
exception  applies  only  to  parties  that: 

(1)  Are  accredited  educational 
institutions; 

(2)  Own  an  attributable  interest  in 
non-student  run  broadcast  stations;  and 

(3)  Apply  for  an  authorization  for  an 
LPFM  station  that  will  bo  managed  and 
operated  on  a  day-to-day  basis  by 
students  of  the  accredited  educational 
institution. 
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(e)  No  LPF’M  licensee  may  enter  into 
an  operating  agreement  of  any  type, 
including  a  time  brokerage  or 
management  agreement,  with  either  a 
fuir power  broadcast  station  or  another 
LPP’M  station. 

■  13.  Section  73.870  is  amended  by 
revising  paragrapli  (a)  introductory  text 
to  read  as  follows: 

§  73.870  Processing  of  LPFM  broadcast 
station  applications. 

(а)  A  minor  change  for  an  LPFM 
station  authorized  under  this  subpart  is 
limited  to  transmitter  site  relocations  of 
5.6  kilometers  or  less.  The.se  distance 
limitations  do  not  apply  to  amendments 
or  applications  proposing  transmitter 
site  relocation  to  a  common  location 
filed  by  applicants  that  ^ire  parties  to  a 
voluntary  time-sharing  agreement  with 
nigard  to  their  stations  pursuant  to 

§  73.872  paragraphs  (c)  and  (e).  'I'hese 
distance  limitations  also  do  not  apply  to 
an  amendment  or  application  proposing 
transmitter  site  relocation  to  a  common 
location  or  a  location  very  close  to 
another  station  operating  on  a  third- 
adjacent  channel  in  order  to  remediate 
interference  to  the  other  station; 
providetl,  however,  that  the  proposed 
relocation  is  consistent  with  all  localism 
certifications  made  by  the  applicant  in 
its  original  application  for  the  LPFM 
station.  Minor  changes  of  LPF’M  stations 
may  include: 

★  *  *  *  *  » 

■  14.  .Section  73.871  is  amended  by 
revising  paragraphs  (c)(1),  (5),  and  (6) 
and  adding  paragraph  (c)(7)  to  read  as 
follows: 

§  73.871  Amendment  of  LPFM  broadcast 
station  applications. 

***** 

(c)  *  *  * 

^  (1)  Filings  subject  to  paragraph  (c)(5) 
of  this  .section,  site  relocations  of  5.6 
kilometers  or  less  for  LPFM  stations: 
***** 

(5)  Other  changes  in  general  and/or 
legal  information; 

(б)  F’ilings  proposing  transmitter  site 
relocation  to  a  common  location 
submitted  by  applications  that  are 
parties  to  a  voluntary  time-sharing 
agreement  with  regard  to  their  .stations 
pursuant  to  §  73.872  (c)  and  (e):  and 

(7)  Filings  proposing  transmitter  site 
relocation  to  a  common  location  or  a 
location  very  close  to  another  station 
operating  on  a  third-adjacent  channel  in 
order  to  remediate  interference  to  the 
other  station. 

***** 

■  15.  .Section  73.872  is  amended  by 
revising  paragraphs  (b),  (c)  introductory 


text,  (c)(4),  (d),  and  (e)  to  read  as 
follows; 

§  73.872  Selection  procedure  for  mutually 
exclusive  LPFM  applications. 
***** 

(b)  Each  mutually  exclusive 
application  will  be  awarded  one  point 
for  each  of  the  following  criteria,  based 
on  certifications  that  the  qualifying 
conditions  are  met  and  submission  of 
any  required  documentation: 

(1)  Established  community  presence. 
An  applicant  must,  for  a  period  of  at 
lea.st  two  years  prior  to  application  and 
at  all  times  thereafter,  have  qualified  as 
local  pursuant  to  §  73.853(b).  Applicants 
claiming  a  point  for  this  criterion  must 
submit  any  documentation  specified  in 
FCC  Form  318  at  the  time  of  filing  their 
applications. 

(2)  Local  program  origination.  The 
applicant  must  pledge  to  originate 
locally  at  least  eight  hours  of 
programming  per  day.  For  purposes  of 
this  criterion,  local  origination  is  the 
production  of  programming  by  the 
licensee,  within  ten  miles  of  the 
coordinates  of  the  proposed  transmitting 
antenna.  Local  origination  includes 
licensee  produced  call-in  shows,  music 
selected  and  played  by  a  disc  jockey 
present  on  site,  broadcasts  of  events  at 
local  schools,  and  broadcasts  of  musical 
performances  at  a  local  studio  or 
festival,  whether  recorded  or  live.  Local 
origination  does  not  include  the 
broadcast  of  repetitive  or  automated 
programs  or  time-shifted  recordings  of 
non-local  programming  whatever  its 
source.  In  addition,  local  origination 
does  not  include  a  local  program  that 
has  been  broadcast  twice,  even  if  the 
licensee  broadcasts  the  program  on  a 
different  day  or  makes  small  variations 
in  the  program  thereafter. 

(3)  Main  studio.  The  applicant  mu.st 
pledge  to  maintain  a  publicly  accessible 
main  studio  that  has  local  program 
origination  capability,  is  reachable  by 
telephone,  is  staffed  at  least  20  hours 
per  week  between  7  a.m.  and  10  p.m., 
and  is  located  within  16.1  km  (10  miles) 
of  the  proposed  site  for  the  transmitting 
antenna  for  applicants  in  the  top  50 
urban  markets  and  32.1  km  (20  miles) 
for  applicants  outside  the  top  50  urban 
markets.  Applicants  claiming  a  point 
under  this  criterion  must  specify  the 
proposed  address  and  telephone 
number  for  the  proposed  main  studio  in 
FCC  Form  318  at  the  time  of  filing  their 
applications. 

(4)  Local  program  origination  and 
main  studio.  The  applicant  must  make 
both  the  local  program  origination  and 
main  studio  pledges  set  forth  in 
paragraphs  (b)(2)  and  (3)  of  this  section. 


(5)  Diversity  of  ownership.  An 
applicant  must  hold  no  attributable 
interests  in  any  other  broadcast  station. 

(6)  Tribal  Applicants  sendng  Tribal 
Lands.  The  applicant  mu.st  be  a  Tribal 
Applicant,  as  defined  in  §  73.853(c),  and 
the  proposed  site  for  the  transmitting 
antenna  must  be  located  on  that  Tribal 
Applicant’s  “Tribal  Lands,”  as  defined 
in  §  73.7000.  Applicants  claiming  a 
point  for  this  criterion  must  submit  the 
documentation  set  forth  in  FCC  Form 
318  at  the  time  of  filing  their 
applications. 

(c)  Voluntary  timesharing.  If 
mutually  exclusive  applications  have 
the  same  point  total,  any  two  or  more  of 
the  tied  applicants  may  propose  to  share 
use  of  the  frequency  by  electronically 
submitting,  within  90  days  of  the  release 
of  a  public  notice  announcing  the  tie,  a 
time-share  proposal.  Such  proposals 
shall  be  treated  as  minor  amendments  to 
the  time-share  proponents’  applications, 
and  shall  become  part  of  the  terms  of 
the  station  authorization.  Where  such 
proposals  include  all  of  the  tied 
applications,  all  of  the  tied  applications 
will  be  treated  as  tentative  select«;es; 
otherwise,  time-share  proponents’ 
points  will  be  aggregated. 

(4)  Concurrent  license  terms  granted 
under  paragraph  (d)  of  this  section  may 
be  converted  into  voluntary  time¬ 
sharing  arrangements  renewable 
pursuant  to  §  73.3539  by  submitting  a 
universal  time-sharing  proposal. 

(d)  Involuntary  timesharing.  (1)  If  a 
tie  among  mutually  exclusive 
applications  is  not  resolved  through 
voluntary  time-sharing  in  accordance 
with  paragraph  (c)  of  this  section,  the 
tied  applications  will  be  reviewed  for 
acceptability.  Applicants  with  tied, 
grantable  applications  will  be  eligible 
for  equal,  concurrent,  non-renewable 
license  terms. 

(2)  If  a  mutually  exclusive  group  has 
three  or  fewer  tied,  grantable 
applications,  the  Commission  will 
simultaneously  grant  these  applications, 
assigning  an  equal  number  of  hours  per 
week  to  each  applicant.  The 
Commission  will  determine  the  hours 
assigned  to  each  applicant  by  first 
assigning  hours  to  the  applicant  that  has 
been  local,  as  defined  in  §  73.853(b),  for 
the  longest  uninterrupted  period  of 
time,  then  assigning  hours  to  the 
applicant  that  has  been  local  for  the 
next  longest  uninterrupted  period  of 
time,  and  finally  a.ssigning  hours  to  any 
remaining  applicant.  The  Commi.ssion 
will  offer  applicants  an  opportunity  to 
voluntarily  reach  a  time-sharing 
agreement.  In  the  event  that  applicants 
cannot  reach  suj:h  agreement,  the 
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Commission  will  require  each  applicant 
subject  to  involuntary  time-sharing  to 
simultaneously  and  confidentially 
submit  their  preferred  time  slots  to  the 
C',ommission.  If  there  are  only  two  tied, 
grantable  applications,  the  applicants 
must  select  between  the  following  12- 
hour  time  slots  3  a.m.-2:59  j).m.,  or  3 
p.m.-2:59  a.m.  If  there  are  tliree  tied, 
grantable  applications,  each  applicant 
must  rank  their  preference  for  the 
following  8-hour  time  slots:  2  a.m.-9:59 
a.m.,  10  a.m.-5;59  p.m.,  and  6  p.m.-l:.'>9 
a.m.  The  Commission  will  require  the 
applicants  to  certify  that  they  did  not 
collude  with  any  other  applicants  in  the 
selection  of  time  slots.  The  Commission 
will  give  preference  to  the  applicant  that 
has  been  local  for  the  longest 
uninterrupted  period  of  time.  The 
Commission  will  award  time  in  units  as 
small  as  four  hours  per  day.  In  the  event 
an  applicant  neglects  to  designate  its 
l)referred  time  slots,  staff  will  select  a 
time  slot  for  that  applicant. 

(3)  Groups  of  more  than  three  tied, 
grantable  applications  will  not  he 


eligible  for  licensing  under  this  section. 
Where  such  groups  exist,  the 
Commission  will  dismi.ss  all  but  the 
applications  of  the  three  applicants  that 
have  been  local,  as  defined  in 
§  73.853(b),  for  the  longest 
uninterrupted  periods  of  time.  The 
Commission  then  will  proc;es.s  the 
remaining  applications  as  set  forth  in 
paragraph  (d)(2)  of  this  section. 

(4)  If  concurrent  license  terms  granted 
under  this  section  are  converted  into 
universal  voluntary  time-sharing 
arrangements  pursuant  to  paragraph 
(c)(4)  of  this  section,  the  permit  or 
license  is  renewable  pursuant  to 
§§73.801  and  73.3539. 

(e)  Settlements.  Mutually  exclusive 
applit;ants  may  propose  a  settlement  at 
any  time  during  the  selection  process 
after  the  release  of  a  public  notice 
announcing  the  mutually  exclusive 
groups.  Settlement  proposals  must 
comply  with  the  Commission’s  rules 
and  policies  regarding  settlements, 
including  the  requirements  of 
§§  73.3525,  73.3588  and  73.3589. 


Settlement  proposals  may  include  time- 
share  agreements  that  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section,  provided  that  such  agreements 
may  not  be  filed  for  the  purpose  of  point 
aggregation  outside  of  the  90  day  period 
set  forth  in  paragraph  (c)  of  this  section. 
■  16.  Section  73.873  is  revised  to  read 
as  follows: 

§73.873  LPFM  license  period. 

(a)  Initial  licenses  for  LPFM  stations 
will  be  issued  for  a  period  running  until 
the  date  specified  in  §  73.1020  for  full 
service  stations  operating  in  the  LPr''M 
station’s  state  or  territory,  or  if  issued 
after  such  date,  determined  in 
accordance  with  §  73.1020. 

(b)  The  license  of  an  LPFM  station 
that  fails  to  transmit  broadcast  signals 
for  any  con.seculive  12-month  period 
expires  as  a  matter  of  law  at  the  end  of 
that  p(;riod,  notwithstanding  any 
provision,  term,  or  condition  of  the 
licen.se  to  the  contrary. 

(KR  Dot;.  2012-:t0975  Tilod  1-8-13;  8:4.S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9768-11 

California  State  Motor  Vehicle 
Pollution  Control  Standards;  Notice  of 
Decision  Granting  a  Waiver  of  Clean 
Air  Act  Preemption  for  California's 
Advanced  Clean  Car  Program  and  a 
Within  the  Scope  Confirmation  for 
California’s  Zero  Emission  Vehicle 
Amendments  for  2017  and  Earlier 
Model  Years 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  granting  the  California 
Air  Resources  Board’s  (CARB’s)  request 
for  a  waiver  of  Clean  Air  Act 
preemption  to  enforce  its  Advanced 
Clean  Car  (ACC)  regulations.  The  ACC 
combines  the  control  of  smog  and  soot 
causing  pollutants  and  greenhouse  gas 
(GHG)  emissions  into  a  single 
coordinated  package  of  requirements  for 
passenger  cars,  light-duty  trucks  and 
medium-duty  passenger  vehicles  (and 
limited  recjuirements  related  to  heavy- 
duty  vehicles).  The  A(X’  program 
includes  revisions  to  California’s  Low 
Emission  Vcdiicle  (LEV)  program  as  well 
as  its  Zero  Emission  Vehicle  (ZEV) 
program.  By  today’s  decision,  EPA  has 
also  determined  that  CARB’s 
amendments  to  the  ZEV  program  as  they 
affect  201 7  and  prior  model  years  (MYs) 
are  within  the  scope  of  previous  waivers 
of  preemption  granted  to  California  for 
its  ZEV  regulations.  In  the  alternative, 
EPA’s  waiver  of  preemption  for  (lARB’s 
A(X]  regulations  includes  a  waiv(!i  of 
preemption  for  (’ARB’s  ZEV 
amendments  as  they  affect  all  MYs, 
including  2017  and  prior  MYs.  In 
addition,  EPA  is  including  (iARB’s 
recently  adopted  “deemed  to  comply” 
rule  for  GHG  emissions  in  today’s 
waiver  decision.  This  decision  is  issued 
under  section  209(h)  of  the  ("lean  Air 
Act  (the  “Act”),  as  amended. 

DATES:  Petitions  for  review  must  bo  filed 
March  11,  2013. 

addresses:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-HQ-GAR-2()1 2-0502.  All 
documents  and  public  comments  in  the 
docket  are  listed  on  the 
iviviy.ivgii/at/ons.goy  Web  site.  Publicly 
available  docket  materials  are  available 
either  electronically  through 
www.rogulations.gov  or  in  hard  i;opy  at 
the  Air  and  Radiation  Docket  in  the  EPA 
Headquarters  Library,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Ave.  NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  holidays.  The  telephone 
number  for  the  Reading  Room  1^(202) 


506-1744.  The  Air  and  Radiation 
Docket  and  Information  (xmter’s  Weh 
site  is  hitp://www. opa.gov/oar/ 

(locket. htrnl.  The  electronic  mail  (email) 
address  for  the  Air  and  Radiation 
Docket  is:  a-nnci-r-Dockot@epa.gov,  the 
telephone  number  is  (202)  566-1742 
and  the  fax  number  is  (202)  566-9744. 

FOR  FURTHER  INFORMATION  CONTACT: 
Specific  questions  may  be  addressed  to 
David  Dickinson,  Office  of 
Transportation  and  Air  Quality, 
Compliance  Division  (6405J-NLD),  EPA, 
1200  Pennsylvania  Ave.  NW., 
Washington, DC  20460,  telephone:  (202) 
34,3-9256,  email: 
Dickinson.David@opa.gov. 

SUPPLEMENTARY  INFORMATION: 
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MYs 

1.  Public  Health  and  Welfare 

2.  Consistency  With  Section  202(a) 

3.  New  Issues 

V.  Consideration  of  the  Advance  Clean  Car 
Regulations  Linder  the  I’ull  Waiver 
Criteria 

A.  California’s  Protectiveness 
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1.  Comments  on  CARB’s  Proteidiveness 
Dtdermination 

2.  Is  California’s  protectiveness 
determination  arbitrary  and  t:apricious'!’ 

3.  Section  209(b)(1)(A)  Conclusion 

B.  Does  California  need  its  standards  to 
meet  compelling  and  extraordinary 
conditions? 

1.  EPA’s  March  0,  2008  CHC  Waiver  Denial 

2.  EPA’s  July  9,  2009  CHC  Waiver 

3.  Respon.se  to  Comments  Received 

4.  CARB’s  GHG  Emission  Standards 

.'S.  CARB’s  ZEV  Erni.ssion  .Standards 

f).  CARB’s  PM  Emission  .Standards 

7.  .Section  2()9(b)(l)(B)  Conclusion 

C.  Are  the  California  ACC  standards 
consi.stent  with  section  202(a)  of  the 
(dean  Air  Act? 

1.  Historical  Approach 

2.  LEV  III  Criteria  Pollutant  Standards 

a.  Particulate  Matter  Standards 


b.  EPA’s  Response  to  Comments 

3.  LEV  III  Greenhou.se  Gas  Emission 
.Standards 

a.  Comments  on  CARB’s  2017  I  hrough 
2025  GHG  Emission  Standards 

b.  EPA’s  Response  to  Comments 

4.  California’s  ZfiV  Aimindments  as  rhey 
Affect  2018  Through  2025  Model  Years 

a.  Comments  on  CARB’s  ZEV  Amendments 

b.  EPA’s  Response  to  Comments 

c.  Conclusion  on  Technological  Feasibility 

5.  Consi.stency  of  Certification  Test 
Procedures 

6.  Relevance  of  the  Energy  Policy  and 
(’onservation  Act  (EPCA)  to  the  Waiver 
Decision 

VI.  Decision 

VII.  .Statutory  and  Executive  Order  Reviews 

1.  Executive  Summary 

Today,  as  Assistant  Administrator  of 
the  EPA’s  Office  of  Air  and  Radiation, 

I  am  granting  California’s  request  for  a 
A\'aiver  of  Clean  Air  Act  preemption  for 
California’s  A(X;  that  combines  the 
control  of  smog  and  soot  causing 
pollutants  and  GHG  emissions  into  a 
single  coordinated  |)ackage  of 
recpiirements  for  MY  2015  through  2025 
(tas.senger  cars  (P("s),  light-duty  trucks 
(LDTs),  medium-duty  pa.ssenger 
vehichis  (MDPVs),  and  limited 
requirements  r{!lated  to  heavy-duty 
vehicles  (HDVs).  The  ACC  program 
regulations  include  revisions  to  both 
California’s  LEV  and  ZEV  programs.  By 
letter  dated  June  27,  201 2,  GARB 
submitted  a  request  (GARB  waiver 
re(juest)  that  EPA  grant  a  waiver  of 
preemption  under  section  209(b)  of  the 
Glean  Air  Act  (CAA).  42  IJ..S.G.  7543(b) 
for  the  revisions  to  the  LEV  program 
(LEV  III).'  GARB  al.so  sought 
confirmation  that  the  amendments  to 
the  ZEV  [irogram  are  within  the  scope 
of  prior  waiver  decisions  is.sued  hy  EPA, 
or  in  the  alternative  recjuested  a  waiver 
for  these  revisions  (the  LEV  111  and  ZEV 
amendments,  together  known  as  the 
A(X,  are  considered  as  GARB’s  waiver 
reque.st).  By  letter  dated  December  7, 
2012,  GARB  submitted  additional 
information  (GARB  supplemental 
reque.st)  to  EPA  requesting  that  EPA 
consider  as  part  of  GARB’s  ponding  AGG 
waiver  nsquest  the  GARB’s  Executive 
Officer  adopted  “deemed  to  comply” 
regulation."'  GARB’s  “deemed  to 
comply”  regulation,  adopted  by  GARB’s 
Board  on  November  15,  2012  and  final 
ac.tion  taken  by  GARB’s  Executive 
Officer  on  December  6,  2012,  allows 
automobile  manufacturers  to 
demonstrate  compliance  with  GARB’s 
(tHG  standards  by  complying  with 


'  CAKH  waiver  request  at  l•:PA-HQ-OAR-2012- 
0.S62-0004.  I’lic  cover  letter  to  CARB’s  Waiver 
Request  is  at  EPA-HQ-OAR-2t)l 2-0562-0(11)4. 

^CARB  supplemental  reque.st  at  EPA-HQ-OAR- 
2012-05(i2-0:t74. 
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EPA’s  GHG  standards  which  were 
published  for  those  MYs. 

By  today’s  deci.sion  we  are  confirming 
that  garb’s  ZEV  amendments,  as  they 
affect  2017  and  prior  MYs  are  within  the 
scope  of  previous  ZEV  waivers.  EPA 
also  finds  that  the  entire  ACC  program 
meets  the  criteria  for  a  waiver  of  Glean 
Air  Act  preemption  and  thus  we  are 
granting  a  waiver  for  C.ARB’s  ACC 
program.  Included  in  EPA’s  full  waiver 
are  ClARB’s  “deemed  to  comply” 
regulations,  and  the  ZEV  regulations  as 
they  affet:t  2017  and  prior  MYs. 

The  legal  framework  for  this  decision 
stems  from  the  waiver  provision  first 
adopted  by  Congress  in  1967,  and  later 
modified  in  1977.  Congress  established 
that  there  would  be  only  two  programs 
for  control  of  emissions  from  new  motor 
vehicles — EPA  emission  standards 
adopted  under  the  (dean  Air  Act,  and 
California  emission  standards  adopted 
under  state  law.  Congress  accomplished 
this  by  preempting  all  state  and  local 
governments  from  adopting  or  enforcing 
emission  standards  for  new  motor 
vehicles,  while  at  the  same  time 
providing  that  California  could  receive 
a  waiver  of  preemption  for  its  emission 
standards  and  enforcement  procedures. 
Other  states  can  only  adopt  standards 
that  are  identical  to  California’s 
standards.  This  struck  an  important 
balance  that  protected  manufacturers 
from  multiple  and  different  state 
emission  standards,  and  preserved  a 
pivotal  role  for  California  in  the  control 
of  emissions  from  new  motor  vehicles. 
Congress  recognized  that  (’.alifornia 
could  ser\'e  as  a  pioneer  and  a 
laboratory  for  the  nation  in  setting  new 
motor  vehicle  emission  standards. 
(Congress  intentionally  structured  this 
waiver  provision  to  restrict  and  limit 
EF’A’s  ability  to  deny  a  waiver.  The 
provision  was  designed  to  ensure 
C,<llifornia’^f‘broad  discretion  to 
determine  the  best  means  to  protect  the 
health  and  welfare  of  its  citizens. 

Section  2()9(b)  specifies  that  EPA 
must  grant  ('.alifornia  a  w'aiver  if 
Cialifornia  determines  that  its  stahdards* 
are.  in  the  aggregate,  at  least  as 
protective  of  the  public  health  and 
welfare  as  applicable  federal  standards. 
EPA  may  deny  a  waiver  only  if  it  makes 
at  least  one  of  three  findings  specified 
under  the  Clean  Air  Act  (including 
whether  ('alifornia's  “protectiveness 
finding”  noted  above  is  arbitrary  and 
capricious).  Therefore,  EPA’s  role  upon 
receiving  a  request  for  waiver  of 
preemption  from  California  is  to 
determine  W'hether  it  is  appropriate  to 
make  any  of  the  three  findings  specified 
by  the  (dean  Air  Act  and  if  the  Agency 
cannot  make  at  lea.st  one  of  the  three 
findings  then  the  waiver  mu.st  be 


granted.  The  three  waiver  criteria  are 
properly  seen  as  criteria  for  a  denial — 
EPA  must  grant  the  waiver  unless  at 
least  one  of  three  criteria  for  a  denial  is 
met.  This  is  different  from  most  waiver 
situations  before  the  Agency,  where 
EPA  typically  determines  whether  it  is 
appropriate  to  make  certain  findings 
necessary  for  granting  a  waiver,  and  if 
the  findings  are  not  made  then  a  waiver 
is  denied.  This  reversal  of  the  normal 
statutory  structure  embodies  and  is 
consistent  with  the  congressional  intent 
of  providing  deference  to  ('alifornia  to 
maintain  its  own  new  motor  vehicle 
emissions  program. 

The  three  criteria  for  denial  of  a 
waiver  are:  first,  whether  (California’s 
determination  that  its  standards  are,  in 
the  aggregate,  at  least  as  protective  as 
applicable  federal  standards  is  arbitrary 
and  capricious  (Section  209(b)(1)(A)); 
second,  whether  (California  has  a  need 
for  such  standards  to  meet  compelling 
and  extraordinary  conditions  (Section 
209(b)(1)(B));  and  third,  whether 
(California’s  standards  are  consistent 
with  Section  202(a)  of  the  Clean  Air  Act 
(Section  209(b)(1)(C)).  EPA  and  the 
Court  of  Appeals  for  the  District  of 
(Columbia  Circuit  have  consistently 
interpreted  section  209(b)  as  placing  the 
burden  on  the  opponents  of  a  waiver  to 
demonstrate  that  one  of  the  criteria  for 
a  denial  has  been  met.  * 

If  California  acts  to  amend  a 
previously  w'aived  standard  or 
act;ompanying  enforcement  procedure, 
the  amendment  may  be  considered 
within  the  scope  of  a  previously  granted 
waiver  provided  that  it  does  not 
undermine  California’s  determination 
that  its  standards  in  the  aggregate;  are  as 
protective  of  public  health  and  welfare 
as  applicable  federal  standards,  does  not 
affect  its  consistency  with  section  2()2(a) 
of  the  Clean  Air  Act,  and  raises  no  new 
issues  affecting  EPA’s  previous  waiver 
decisions.’’ 

In  this  case,  (California  is  combining 
three  sets  of  motor  vehicle  emission 
standards  into  a  single  ACCC  waiver 
request.  The  standards  are 
complimentary  in  the  way  they  address 
interrelated  ambient  air  quality  needs 
and  climate  c;hange.  EPA  has  previously 
granted  a  series  of  waiver  and  within 
the  sco{)e  decisions  regarding  CARB’s 
LEV.  ZEV  and  GHG  emission  jirograms.'’ 


'  Motor  atifl  Equipment  Mumifarturers  As's'ii  v. 
Ef’A  IMEMA  I).  U27  r’.2d  loe.'"),  1 120-1121  (D.C.  t;ir. 
1!I7!)). 

■'Decision  D<K:uitn!nt.s  accompanying  within  tlio 
scope  of  waiver  delinininations  in  Oti  I'K  77.'>1 
(lamiary  25.  2001)  at  p.  5  and  51  KR  12.'1!11  (April 
10.  Itmo)  at  p.  2,  sno  also,  e.g.,  4li  I'K  :U>742  duly 
15.  1081). 

KI’A's  LKV  waiver  di.-cisions  are  found  at  58  I'R 
41()f>  (lanuary  l.'l.  l«9:i);  84  KR  42880  (Augu.st  5. 


As  part  of  EPA’s  public  comment 
process  for  CARB’s  ACCC  waiver  request, 
we  have  received  comments  from: 
several  states  and  organizations 
representing  .states;  health  and 
environmental  organizations;  industry; 
and  other  stakeholders.”  The  vast 
majority  of  comments  EPA  rec:eived 
were  in  support  of  the  waiver.  EPA 
received  opposition  to  f:ertain  elements 
of  the  W’aiver,  including  a  joint 
comment  submitted  by  the  Association 
of  Global  Automakers  and  the  Alliance 
of  Automobile  Manufacturers 
(Manufacturers  or  Manufacturers 
comment).’’  We  also  received  opposition 
to  the  ACX  waiver  request  from  the 
National  Automobile  Dealers 
Association  (NADA  or  Dealers,  or 
NADA  comment).** 

After  a  thorough  evaluation  of  the 
record,  we  have  determined  that  the 
W'aiver  opponents  have  not  met  their 
burden  of  proof  in  order  for  us  to  deny 
the  CARB’s  waiver  request  under  any  of 
the  three  criteria  in  section  2()9(b)(l). 
EPA  also  confirms  that  CARB’s  ZEV 
amendments,  as  they  affect  the  2017  and 
earlier  MYs  are  w’ithin  the  scope  of 
previous  waivers  of  preemption.  In  the 
alternative,  EPA’s  waiver  of  preemption 
for  (CARB’s  ACC  regulations  includes  a 


1090);  88  KK  10811  (April  22.  2008);  711  KR  220:i4 
(April  28,  2005);  and  75  KR  44051  ()uly  .80.  2010). 
Kl’A’s  (dIG  waiver  deci.sions  are  found  at  78  I'R 
12158  (March  8,  2008)  ((IMG  waiver  denial);  74  KR 
82744  ()idy  8.  2000)  ((IMG  waiver);  and  78  KR  84808 
()une  14.  2011)  ('I  bis  [trior  witliin  the  scope 
decision  in(;luded  GARB's  prior  "deemed  to 
c:oniply”  regulation  for  tlie  2012-2018  MYs).  KI’A's 
inosl  recent  ZKV  waiver  decisions  are  found  at  71 
KR  78100  (Deceniher  28.  20Ut>);  and  78  FR  81095 
(October  8.  2011). 

’’ERA  received  supitort  for  GARB's  waiver 
request,  in  the  form  of  oral  testimony  and/or  written 
comment  (all  docket  references  are  to  El’A-MQ- 
()AR-2012-0582-XXXX,  with  the  last  four  numbers 
ass(K:iated  with  eacli  comment)  from: 

Knvirumnitntal  Defense  Fund  (KDK) — 0025  and 
0858,  lh(>  National  Association  of  Glean  Air 
Agenc.ies  (NAGAA) — 0028,  American  Lung 
,^s,sociation — 0020,  Advanced  Engine  .Svstenis 
Institute — tlO.’lO,  Environment  America — 0031. 
Gonsumer  Federation  of  America  (GKA) — 0082, 
.Manufacturers  of  Emission  Gontrol  (MEGA) — 0088. 
Natural  Resources  Defense  Gouncil  (NRDG) — 0847. 
South  Coa.st  Air  Quality  Management  District 
(.SGAQMD) — 0848,  .Sierra  Glul) — 0848,  Northeast 
States  for  Goordinated  Air  Uses  Management 
(NESGAUM) — 0850.  New  York  State  Ilepartment  of 
Environmental  Gonservation — 035 1 ,  Gonsumers 
Union— 0854,  and  Union  of  Goncerned  Scientists — 
0855.  ERA  also  received  similar  comment  at  the 
waiver  [uiblic  hearing,  transcri|)l  found  at  ERA- 
1 ILH  )AR-2t)l  2-0582-0028. 

’’ERA-MQ-UAR-201 2-0.582-0840.  ERA  also 
received  written  comment  from  Toyota  Motor  North 
America  (Toyota)  at  El’A-MQ-()AR-20 12-0582- 
0.872  wliich  notes  tliat  "Toyota  could  bo  forced  to 
employ  a  variety  i)f  costly  marketing  programs  to 
ensatri!  i:ompliance  if  the  niarkiO  does  not  accept 
ZEV  technology  in  the  volumes  antici|)ated  by 
Galifornia."  Toyota  notes  tliat  its  further  concerns 
are  cxpnwsed  in  detail  in  tlie  Manufacturers 
comments. 

"ERA-HQ-OAK-201 2-0.582-0852. 
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waiver  of  prooinplion  for  CARB’s  ZEV 
amendments  as  they  affect  all  MYs, 
inclminig  2017  and  prior  MYs. 

II.  Background 

A.  California’s  Advancod  Chan  Car 
Program  for  New  Motor  Vehicles 

As  further  explained  below,  CARD 
has  adopted  amendments  to  title  13, 
California  Code  of  Regulations  (CCR), 
and  has  established  a  single  coordinated 
package  that  includes  amendments  to 
three  sets  of  regulations  regulating 
emissions  from  new  PCs,  LD  Fs,  MDPVs, 
and  certain  HDVs:*'  the  LEV  regulation 
which  includes  two  component.s — 
standards  relating  to  criteria  pollutants 
and  standards  to  regulate  GHG 
emissions,  and  the  ZEV  program. 

This  single  ACC  program  combines 
the  control  of  smog-causing  pollutants 
and  GHG  emissions  into  a  coordinated 
package  of  amendments  and 
requirements  for  MY  2015  through  2025 
in  order  to  address  near  and  long  term 
smog  issues  within  California  and 
identified  GHG  ejuission  reduction 
goals.  The  program  also  includes 
amended  ZEV  regulations  and  a  Clean 
Fuels  Outlet  regulation.  3’hese 
additional  program  elements  are 
designed  to  address  these  goals  as 
well.’“  The  A(X'  j)rogram,  togiither, 
provides  the  regidated  manufacturers 
with  the  ability  to  plan  and  integrate 
their  product  designs  in  order  to  meet 
applicable  (>ARB  emission 
rec|uirements. 

In  order  to  achieve  further  emission 
reductions  from  the  light-  and  medium- 
duty  fleet,  CARB  adopted  several 
amendments  that  represent  a 
strengthening  of  its  ongoing  LEV 
regulations,  including;  a  reduction  of 
lleet  average  emissions  of  new  PCs, 
LDTs,  and  MDPVs  to  super  ultra-low- 
emission  vehicle  (SULEV)  levels  by 
2025;  replacement  of  separate  non¬ 
methane  organic  gas  (NMOG)  and 
oxides  of  nitrogen  (NOx)  standards  with 
combined  NMOG  plus  NOx  standards, 
which  provides  automobile 
manufacturers  with  additional 
flexibility  in  meeting  the  new  stringent 
standards:  an  increase  of  full  useful  life 
durability  requirements  from  120,000  ^ 
miles  to  150,000  miles,  which 
guarantees  vehicles  sustain.these 
extremely  low  emission  levels  longer;  a 
backstop  to  assure  continued 
production  of  super-idtra-low-emission 


"Medium-duty  vetiicde.s  (Ml)Vs)  are  vehicles  in 
Califonua's  regulations  l)elv\'een  8,500  and  114,000 
lbs  OVWR  that  are  also  called  ('.lass  2b/t;lass  8 
vehicles.  These  vehicles  are  generally  termed 
Heavy-duty  vehicles  under  EPA’s  regulations, 
'"CARB’s  Clean  Fuel  Outlet  Regulation  is  not 
subjei  t  to  preemption  under  section  209  of  the 
Clean  Air  Act. 


vehicles  after  partial-zero-emi.ssion 
vehicles  (PZEVs)  as  a  category  are 
moved  from  the  ZEV  regulations  to  the 
LEV  regulations  in  2018;  more  stringent 
particulate  matter  (PM)  standards  for 
light-  and  medium-duty  vehicles,  which 
will  reduce  the  health  effects  and 
premature  deaths  as.sociated  with  these 
emissions;  zero  fuel  evaporative 
emission  standards  for  PCs  and  LDTs, 
and  more  stringent  standards  for 
medium-  and  heavy-duty  vehicles 
(MDVs);  and,  more  stringent 
supplemental  federal  test  procedure 
(SFTP)  standards  for  PC  and  LDTs, 
which  reflect  more  aggressive  real  world 
driving  and,  for  the  first  time,  require 
MDVs  to  meet  SF^TP  standards. 

The  second  component  of  GARB’s 
LEV  111  regulations  includes 
amendments  to  its  GHG  emission 
standards.  CARB’s  GHG  .standards  for 
the  2017  through  2025  MYs  are 
designed  to  respond  to  California’s 
identified  goals  of  reducing  GHG 
emissions  to  80  percent  below  1990 
levels  bv  2050  and  in  the  near  term  to 
reduce  CiHG  levels  to  1990  levels  by 
2020.  As  such,  GARB’s  GHG 
amendments:  reduce  new  light-duty 
CO:  emissions  from  new  light-duty 
regvdatory  MY  2016  levels  by 
approximately  34  percent  by  MY  2025, 
and  from  about  251  grams  of  CO:  per 
mile  to  166  grams,  based  on  the 
projected  mix  of  vehicles  sold  in 
California:  set  emission  .standards  for 
C.O:,  GH4,  and  N2O;  e.stablish  footprint 
ba.sed  CO:  emission  standards,  as 
distinguished  from  the  current 
California  GHG  requirement  of  a  fleet 
average  GHG  .standard  (this  will  allow 
manufacturers’  new  vehicle  fleet  CX): 
emissions  to  fluctuate  according  to  their 
car-truck  composition  and  sales 
according  to  vehicle  footprint  and  will 
align  the  requirement  with  current 
federal  GHG  requirements);  provide 
credits  toward  the  CO:  standard  if  a 
manufacturer  reduces  refrigerant 
emissions  from  the  vehicle’s  air 
conditioning  system;  provide  credits 
toward  the  ZEV  standards  if  a 
manufacturer  over  complies  with  the 
LEV  111  (iHG  fleet  requirement;  provide 
credits  towards  the  CO:  standards  if  a 
manufacturer  produces  full  size  pickups 
with  high  efficiency  drive  trains; 
provide  credits  for  deployment  of 
technologies  that  reduce  off-cycle  CO: 
emissions;  and  require  upstream 
emissions  from  zero-emission  vehicles 
to  be  counted  towards  a  manufacturer’s 
light-duty  vehicle  GHG  emissions. 
GARB’S  GHG  emission  regulations  also 
include  an  optional  compliance  path 
whereby  manufacturers  may 
demonstrate  compliance  with  GARB’s 


GHG  emission  regulations  by  complying 
with  applicable  EF^A  GHG  emission 
requirements. 

Lastly,  CARB’s  ACX’  regulations 
include  amendments  to  its  ZEV 
regulations  that  can  be  described  within 
two  timeframes:  (1)  MY  2012  through 
2017;  and  (2)  MY  2018  and  beyond. 
C’.ARB’s  stated  goal  for  amendments  to 
the  current  ZEV  regulation  through  MY 
2017  is  to  make  corrections  and 
clarifications  to  its  regulations  and  to 
enable  manufacturers  to  successfully 
meet  the  2018  and  later  MY 
requirements.  These  amendments 
include;  A  provision  of  compliance 
flexibility  whereby  carry  forward  credit 
limitations  for  ZEVs  were  removed, 
allowing  manufacturers  to  bank  ZEV 
credits  indefinitely  for  use  in  later  years 
(the  flexibility  also  included  slightly 
reducing  the  2015  through  2017  credit 
requirement  for  intermediate  volume 
manufacturers  (IVM,  less  than  60.000 
vehicles  produced  each  y»!ar),  to  allow 
them  to  better  prepare  for  requirements 
in  2018,  and  included  a  provision  that 
allows  ZEVs  placed  in  any  state  that  has 
adopted  the  Galifornia  ZI^V  regulation  tt) 
count  tf)ward.s  the  ZI’'V  r(;quirement 
through  2017  (i.e.  extending  the  “travel 
provision”  for  BEVs  through  2017);  an 
adjustment  of  credits  and  allowances: 
and  an  addition  of  a  new  vehicle 
category  (collectively  "BEVx”  vehicles) 
as  a  compliance  option  for 
manufacturers  to  meet  up  to  half  of  their 
minimum  ZEV  requirement. 

GARB’s  stated  goal  for  its 
amendments  affecting  2018  and 
subsequent  MYs  is  the 
commercialization  of  ZEVs  and 
"transitional  zero-emission  vehicles 
,(TZEV;  commonly  a  plug-in  hybrid 
electric  vehicle — PHEV).  Galifornia 
would  achieve  this  objective  by 
simplifying  its  regulation  and  pusbing 
higher  production  volumes  which  in 
turn  would  achieve  cost  reductions. 
The.se  amendments  include:  an 
increased  ZEV  requirement  for  2018  and 
subsequent  MYs  that  pushes  ZEVs  and 
TZEVs  to  more  than  15  percent  of  new 
sales  by  2025;  the  removal  of  PZEV 
(near-zero  emitting  conventional 
technologies)  and  advanced  technology 
PZEV  (AT  PZEV,  typically  non-plug-in 
HEVs)  credits  as  compliance  options  for 
manufacturers:  an  allowance  for 
manufacturers  to  use  banked  PZFiV  and 
AT  PZEV  credits  earned  in  2017  and 
previous  MYs,  but  discount  the  credits, 
and  place  a  cap  on  usage  in  2018  and 
subsequent  MYs;  amended 
manufacturer  size  definitions  that  bring 
all  but  the  .srhallest  manufacturers  under 
the  full  ZEV  requirements  by  MY  2018; 
a  modified  credit  system  that  bases 
credits  for  ZEVs  on  range,  with  50  mile 
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BEVs  earning  1  credit  each  and  350  Mile 
FCVs  earning  4  credits  each  (the  range 
of  credit  reflects  the  utility  of  the 
vehicle  (i.e.  the  zero  emitting  miles  it 
may  travel)  and  its  expected  timing  for 
commercialization)  along  with  a 
simplified  and  streamlined  TZEV 
credits  system;  a  modified  “travel” 
provision  that  ends  the  travel  provision 
for  BEVs  after  MY  2017and  extends  the 
travel  provision  for  FCVs;  and 
provisions  allowing  manufacturers  who 
systematically  over  comply  with  the 
LEV  III  GHG  fleet  standard  to  offset  a 
portion  of  their  ZEV  requirement  in 
2018  through  2021  MYs  only. 

B.  ERA’S  Consideration  of  CARB’s 
Request 

By  letter  dated  June  27,  2012,  CARB 
submitted  a  request  (CARB  waiver 
request)  seeking  a  waiver  of  Section 
209(a)’s  prohibition  for  its  ACC 
standards.’'  On  August  31,  2012,  a 
Federal  Register  notice  (FR  Notice)  was 
published  announcing  an  opportunity 
for  hearing  and  comment  on  CARB’s 
request. '2  EPA  held  a  public  hearing  in 
Washington,  DC  on  September  19,  2012. 
The  written  comment  period  closed  on 
October  19,  2012. 

EPA’s  FR  Notice  on  CARB’s  waiver 
request  asked  for  comment  on  several 
matters.  Since  CARB  had  submitted  a 
within  the  scope  request  for  its  ZEV 
amendments  as  they  affect  both  the 
2012-2017  MYs  and  2018  and 
subsequent  MYs,  EPA  invited  comment 
on  the  following  issues:  first,  should 
California’s  ZEV  amendments,  as  they 
affect  the  2012-2017  MYs  and/or  the 
2018  and  later  MYs,  be  considered 
under  the  within  the  scope  criteria  or 
should  they  be  considered  under  the 
full  waiver  criteria?;  second,  to  the 
extent  part  or  all  of  those  ZEV 
amendments  should  be  considered  as  a 
within  the  scope  reque.st,  do  such 
amendments  meet  the  criteria  for  EPA  to 
confirm  that  they  are  within  the  scope 
of  prior  waivers?  EPA  also  solicited 
comment  in  the  event  that  EPA  cannot 
c:onfirm  that  some  or  all  of  CARB’s  ZEV 
amendments  are  within  the  scope  of 
previous  waivers.  We  also  requested 
comment  on  all  aspects  of  the  full 
waiver  analysis  with  regard  to  the  ACC 
program  (the  LEV  Ill  criteria  pollutant 
and  GHG  regulations,  and  the  ZEV 
amendments  to  the  extent  EPA  does  not 
consider  them  under  the  within  the 
scope  analysis  noted  above).  Therefore, 
we  asked  commenters  to  consider  the 
foUowing  three  criteria;  whether  (a) 
(’mifornia’s  determination  that  its  motor 
vehicle  emission  standards  are,  in  the 


' '  KPA-l  tQ-(JAR-201 2-Ori(i2-(J(Hj4 
'277  FR  .‘i.'jloa  (August  31.  2012). 


aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards  is  arbitrary  and  capricious,  (b) 
California  needs  such  standards  to  meet 
compelling  and  extraordinary 
conditions,  and  (c)  California’s 
standards  and  accompanying 
enforcement  procedures  are  consistent 
with  section  202(a)  of  the  Clean  Air  Act. 

Because  CARB  noted  (in  its  waiver 
request  and  in  its  incorporated  Board 
Resolution  12-11)  its  commitment  to 
propose  a  “deemed  to  comply”  rule  for 
its  GHG  standards  shortly  after  EPA 
finalized  its  light-duty  vehicle  GHG 
emission  standards,  EPA  specifically 
invited  comment  on  CARB’s  waiver 
request  in  light  of  QARB’s  explicit  plans 
concerning  adoption  of  a  “deemed  to 
comply”  provision  into  its  LEV  III  GHG 
standards. 

III.  Analysis  of  Preemption  Under 
Section  209  of  the  Clean  Air  Act 

A.  Chan  Air  Act  Preemption  Provisions 

Section  209(a)  of  the  Act  provides: 

No  State  or  any  political  subdivision 
thereof  shall  adopt  or  attempt  to  enforce  any 
standard  relating  to  the  control  of  emissions 
from  new  motor  vehicles  or  new  motor 
vehicle  engines  subject  to  this  part.  No  State 
shall  require  certification,  inspection  or  any 
other  approval  relating  to  the  control  of 
emissions  from  any  new  motor  vehicle  or 
new  motor  vehicle  engine  as  condition 
precedent  to  the  initial  retail  sale,  titling  (if 
any),  or  registration  of  such  motor  vehicle, 
motor  vehicle  engine,  or  equipment. 

Section  209(b)(1)  of  the  Clean  Air  Act 
requires  the  Administrator,  after  an 
opportunity  for  public  hearing,  to  waive 
application  of  the  prohibitions  of 
section  209(a)  for  any  State  that  has 
adopted  standards  (other  than  crankca.se 
emission  standards)  for  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  engines  prior  to  March  30, 
1960,  if  the  State  determines  that  its 
State  standards  will  be,  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  applicable  Federal 
standards. However,  no  such  waiver 
shall  be  granted  by  the  Administrator  if 
she  finds  that;  (A)  The  protectiveness 
determination  of  the  State  is  arbitrary 
and  capricious:  (B)  the  State  does  not 
need  such  State  standards  to  meet 
compelling  and  extraordinary 
conditions:  or  (C)  such  State  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with 
section  202(a)  of  the  Act.  In  previous 
waiver  decisions,  EPA  has  stattid  that 


‘■’Clean  Air  Act  (tiAA)  section  200(a),  42  tJ..S.C. 
7543(a). 

'"CAA  section  200())).  42  U..S.C.  §  7543(b). 
California  is  llie  only  .State  which  meets  section 
200(h)(l  )'s  requirement  for  obtaining  a  waiver.  See 
S.  Kep.  No.  00-403  at  H32  (1967). 


C>ongress  intended  EPA’s  review  of 
California’s  decision-making  be  narrow. 
This  has  led  EPA  to  reject  arguments 
that  are  not  specified  in  the  statute  as 
grounds  for  denying  a  waiver; 

The  law  makes  it  clear  that  the  waiver 
requests  cannot  be  denied  unless  the  specific 
findings  designated  in  the  statute  can 
properly  be  made.  The  issue  of  whether  a 
proposed  California  requirement  is  likely  to 
result  in  only  marginal  improvement  in  air 
quality  not  commensurate  with  its  cost  or  is 
otherwise  an  arguably  unwise  exerci.se  of 
regulatory  power  is  not  legally  pertinent  to 
my  decision  under  section  209,  so  long  as  the 
California  requirement  is  Consistent  with 
section  202(a)  and  is  more  stringent  than 
applicable  Federal  requirements  in  the  sense 
that  it  may  result  in  some  further  reduction 
in  air  pollution  in  California.’'' 

Thus,  my  consideration  of  all  the 
evidence  submitted  concerning  a  waiver 
decision  is  circumscribed  by  its 
relevance  to  those  questions  that  I  may 
consider  under  section  209(b). 

B.  Deference  to  California 

In  previous  waiver  decisions,  EPA  has 
recognized  that  the  intent  of  Congress  in 
creating  a  limited  review  based  on  the 
section  209(b)(1)  criteria  was  to  ensure 
that  the  federal  government  did  not 
second-guess  state  policy  choices.  This 
has  led  EPA  to  state: 

It  is  worth  noting  *  *  *  I  would  feel 
constrained  to  approve  a  California  approach 
to  the  problem  which  I  might  also  feel  unable 
to  adopt  at  the  federal  level  in  my  own 
capacity  as  a  regulator.  The  whole  approach 
of  the  Clean  Air  Act  is  to  force  the 
development  of  new  types  of  emission 
control  technology  where  that  is  needed  by 
compelling  the  industry  to  “catch  up”  to 
some  degree  with  newly  promulgated 
standards.  Such  an  approach  *  *  *  may  be 
attended  with  costs,  in  the  shaped  of  reduced 
product  offering,  or  price  or  fuel  et;onomy 
penalties,  and  by  risks  that  a  wider  number 
of  vehicle  classes  may  not  be  able  to 
complete  their  development  work  in  time. 
.Since  a  balancing  of  these  risks  and  costs 
against  the  potential  benefits  from  reduced 
emissions  is  a  central  policy  decision  for  any 
regulatory  agency  under  the  statutory  scheme 
outlined  above.  I  believe  I  am  required  to 
give  very  substantial  deference  to  California’s 
judgments  on  this  score.'** 

EPA  has  stated  that  t)ie  text,  structure, 
and  history  of  the  California  waiver 
provision  clearly  indicate  both  a 
congressional  intent  and  appropriate 
EPA  practice  of  leaving  the  decision  on 
“ambiguous  and  controversial  matters  of 


'■*36  FK  17458  (Aug.  31,  1971).  Note  that  the 
more  .stringent  standard  exprtissed  here,  in  1971, 
was  superseded  by  the  1977  amendments  to  section 
209,  which  establisliod  that  California  must 
determine  that  its  standards  are,  in  the  aggregate, 
at  least  as  [)rotective  of  public  health  and  welfare 
as  applicable  Federal  .standards. 

'«40  FK  23103-23104;  see  a  I  no  I.HIV  I  (58  FK 
4166),  january  13,  1993)Decision  Document  at  64, 
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public  policy”  to  California’s 
judgment.'^ 

1  ne  House  Committee  Report 
explained  as  part  of  the  1977 
amendments  to  the  Clean  Air  Act, 
where  Congress  had  the  opportunity  to 
restrict  the  waiver  provision,  it  elected 
instead  to  explain  California’s  flexibility 
to  adopt  a  complete  program  of  motor 
vehicle  emission  controls.  The  ' 
amendmemt  is  intended  to  ratify  and 
strengthen  the  California  waiver 
provision  and  to  affirm  the  underlying 
intent  of  that  provision,  i.e.,  to  afford 
California  the  broadest  possible 
discretion  in  selecting  the  best  means  to 
protect  the  health  of  its  citizens  and  the 
public  welfare.’” 

C.  Burden  of  Proof 

In  Motor  and  Equip.  Mfrs  Assoc,  v. 
EPA,  627  F.2d  lOQ.'i  (D.C.  Cir.  1979) 
{MEMA  7),  the  IJ.S.  Court  of  Appeals 
stated  that  the  Administrator’s  role  in  a 
section  209  proceeding  is  to: 

consider  all  evidence  that  passes  the 
threshold  test  of  materiality  and  *  *  * 
thereafter  assess  such  material  evidence 
against  a  .standard  of  proof  to  determine 
whether  the  parties  favoring  a  denial  of  the 
waiver  have  shown  that  the  factual 
circumstances  exist  in  which  Congress 
intended  a  denial  of  the  waiver.'** 

Tho  court  in  MEMA  /  considered  the 
standards  of  proof  under  section  209  for 
the  two  findings  neces.sary  to  grant  a 
waiver  for  an  "accompanying 
enforcement  procedure”  (as  opposed  to 
the  .standards  themselves):  (1) 
Protectiveness  in  the  aggregate  and  (2)  - 
consistency  with  section  202(a) 
findings.  The  court  in.structed  that  “the 
.standard  of  proof  mu.st  take  account  of 
the  nature  of  the  risk  of  error  involved 
in  any  given  decision,  and  it  therefore 
varies  with  the  finding  involved.  We 
need  not  decide  how  this  standard 
operates  in  every  waiver  decision.”^'* 

The  court  upheld  the  Admini.strator’s 
position  that,  to  deny  a  waiver,  there 
must  be  ‘clear  and  compelling  evidence’ 
to  show  that  proposed  procedures 
undermine  the  protectiveness  of 
California’s  .standards. The  court 
noted  that  this  standard  of  proof  akso  - 
accords  with  the  congressional  intent  to 
provide  California  with  the  broadest 
possible  discretion  in  .setting  regulations 
it  finds  protective  of  the  public  health 
and  welfare. 

With  respect  to  the  consistency 
finding,  the  court  did  not  articulate  a 


'^40  FR  23104;  .58  FR  4166. 

'"MEMA  I,  627  F.2d  at  1110  (citing  H.R.Rep.  No 
294,  95  Cong.,  1st  Sess.  301-02  (1977). 

"'MEMA  I,  627  F.2d  at  1122. 

^"Id. 

^'Id 

^^Id. 


standard  of  proof  applic.able  to  all 
proceedings,  but  found  that  the 
opponents  of  the  waiver  were  unable  to 
meet  tbeir  burden  of  proof  even  if  the 
standard  were  a  mere  preponderance  of 
the  evidence.  As  we  explained  in  the 
GHC  waiver  decision,  although  MEMA 
/did  not  explicitly  con.sider  the 
standards  of  proof  under  section  209 
concerning  a  waiver  retpiest  for 
“standards,”  as  compared  to 
accompanying  enforcement  procedures, 
there  is  nothing  in  the  opinion  to 
sugge.st  that  the  court’s  analysis  would 
not  apply  with  equal  force  to  such 
determinations.  EPA’s  past  waiver 
decisions  have  consi.stently  made  clear 
that;  “[Elven  in  the  two  areas 
concededly  reserved  for  Federal 
judgment  by.  this  legislation — the 
existence  of  compelling  and 
extraordinary’  conditions  and  whether 
the  standards  are  technologically 
feasible — Congress  intended  that  the 
standards  of  EPA  review  of  the  .State 
decision  to  be  a  narrow  one.’’^** 

Finally,  opponents  of  the  waiver  bear 
the  burden  of  showing  that  tho  criteria 
for  a  denial  of  California’s  waiver 
request  has  been  met.  As  found  in 
MEMA  /,  this  obligation  rests  firmly 
with  opponents  of  the  waiver  in  a 
.section  209  proceeding,  holding  that: 
“(tjhe  language  of  the  statute  and  it’s 
legislative  history  indicate  that 
California’s  regulations,  and  California’s 
determinations  that  they  must  comply 
with  the  statute,  when  presented  to  the 
.Administrator  are  pre.sumed  to  satisfv 
the  waiver  requirements  and  that  the 
burden  of  proving  otherwise  is  on 
whoever  attacks  them.  California  mu.st 
present  its  regulations  and  findings  at 
the  hearing  and  thereafter  the  parties 
opposing  the  waiver  request  bear  the 
burden  of  persuading  the  Admini.strator 
that  the  waiver  request  should  be 
denied.” 

The  Admini.strator’s  burden,  on  the 
other  hand,  is  to  make  a  reasonable 
evaluation  of  the  information  in  the 
record  in  coming  to  the  waiver  decision. 
As  the  court  in  MEMA  /  stated,  Ahere, 
too,  if  the  Administrator  ignores 
evidence  demonstrating  that  the  waiver 
should  not  be  granted,  or  if  he  .seeks  to 
overcome  that  evidence  with 
unsupported  assumptions  of  his  own, 
he  runs  the  risk  of  having  his  waiver 
decision  .set  aside  as  ‘arbitrary  and 
capricious.”  Therefore,  the 
Admini.strator’s  burden  is  to  act 
“reasonably.”^^ 


23  74  FR  32748 

'^*See.  e.g..  40  FR  21102-103  (May  28,  1975). 
25  MEMA  1.  627  F.2d  at  1 121 . 

25W.  atll26. 

22  W. 


D.  Comments  Received  on  EPA ’s 
Application  of  the  Section  209(b) 

(Criteria 

The  Dealers  provided  a  series  of 
suggestions  on  several  threshold  issues 
for  how'  EPA  should  evaluate  CARB’s 
ACC  waiver  request.  While  the  A(X" 
regulatory  components  are  interrelated, 
the  Dealers  state  that  EPA  should 
evaluate  them  separately  by  applying 
each  of  the  three  waiver  criteria  under 
section  209(b). 

This  commenter  al.so  .suggests  that  it 
is  C^ARB’s  burden  to  make  a 
determination  that  its  standards  are  at 
lea.st  as  protective  of  the  public  health 
and  welfare  as  any  applicable  federal 
standards,  and  to  determine  that  the 
standards  are  technologically  feasible.^** 
This  commenter  also  suggests  that 
CXmgress  allowed  for  a  limited  waiver 
only  if  California  is  able  to  show  that  its 
standards  are  neces.sary  to  addre.ss  “the 
unique  problems  facing  [the  statel  as  a 
result  of  its  climate  and  topography.”  ”” 

In  addition,  the  Dealers  suggest  that  a 
decision  to  deny  a  CARB  waiver  recpiest 
only  need  meet  a  “preponderance  of  the 
evidence”  standard.  This  commenter 
maintains  that  such  a  standard  would 
preserve  the  traditional  presumption  in 
favor  of  (] ARB’s  protectiveness 
determination  w'hile  affording  EPA  or 
those  opposed  to  the  waiver  the  ability 
to  uphold  .section  2()9’s  general 
preemption.  'I’he  commenter  suggests 
that  EPA  mischaracterizes  the  MEMA 
decision  within  its  prior  CHC  vvajver 
decision  when  EPA  stated  “there  is 
nothing  in  the  opinion  to  suggest  that 
the  court’s  analysis  would  not  apply 
with  equal  force  to  such 
determinations.”-"  The  commenter 
states  that  because  the  Court  opined  that 
the  “preponderance  of  the  evidence 
standard  governs  the  inquiry  into 
technblogical  feasibility,”  and  the  Court 
determined  that  the  a{)propriate 
standard  of  proof  “must  take  into 
account  the  nature  of  risk  of  error 
involved  in  any  given  decision”  it  is 
therefore  appropriate  that  EPA  mu.st  use 
its  di.scretion  to  determine  the 
appropriate  standard  when  evaluating  a 
waiver  request  under  each  element  of 


2"NADA  (toe.s  not  addre.s.s  the  application  of  the 
three  waiver  criteria  to  (^ARB's  LEV  III  criteria 
pollutant  regulations  . 

2**  NAUA  comment  at  3. 

3"/d. 

"  74  FR  32748.  EPA  notes  that  the  language 
following  this  statement,  in  the  same  paragraph  of 
the  GHt;  waiver  decisioir,  states  "EPA's  past  waiver 
decisions  have  consi.stently  made  clear  thaf:  "(^en 
in  the  two  area  concededly  re.served  for  Federal^ 
judgment  by  this  legislation — the  existence  of 
compelling  and  extraordinary  conditions  and 
whether  the  standards  are  technologically  feasible — 
f.ongress  intended  that  the  standards  t>f  EPA  review 
of  the  State  decision  to  be  a  narrow  one.” 
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Section  209(b).  To  settle  the  question  of 
the  appropriate  burden  of  proof  the 
commenter  cites  International  Harvester 
V.  Ruckelshaus  wherein  the  decision 
over  burden  of  proof  is  informed  by  an 
analysis  that  balances  the  cost  of  a 
wrong  decision  on  feasibility  against  the 
gains  of  a  correct  one:  “These  costs 
include  the  risk  of  grave  maladjustments 
*  *  *  and  the  impact  on  jobs  and  the 
economy  from  a  decision  which  is  only 
partially  accurate  *  *  *  against  the 
environmental  savings." 

With  regard  to  the  Dealers’  first 
suggestion  that  EPA  should  separately 
apply  the  waiver  criteria  to  each  of  the 
ACC  regulatory  components  {e.g.,  GHG 
emission  standards  and  ZEV),  EPA 
notes  that  each  part  of  GARB’s 
regulations  are  subject  to  EPA  waiver 
review.  As  such,  by  today’s  decision  we 
address  any  adverse  comments  in  that 
regard.  However  (and  as  explained  in 
further  detail  under  EPA’s  analysis  of 
each  waiver  criteria  below),  we  believe 
the  Dealers  fundamentally 
misunderstand  the  specific  language  of 
the  section  209(b),  its  congressional 
history,  and  EPA’s  past  administrative 
waiver  practice.  For  example,  although 
EPA  would  typically  examine  whether 
CARB's  regulation  of  each  pollutant  is 
as  stringent  as  any  applicable  federal 
standard,  we  nevertheless  recognize 
both  tho^atutory  language  and 
legislative  history  that  requires  EPA  to 
consider  the  protectivene.ss  of  a  GARB 
standard  “in  the  aggregate”  of  all 
emission  standards  covering  that 
particular  industry  category  (e.g.,  light- 
duty  vehicles,  etc).  Furthermore,  under 
the  second  waiver  criterion  of  section 
209(b),  EPA  continues  to  evaluate 
whether  those  oppo.sed  to  a  waiver  have 
demonstrated  that  CARB  no  longer 
experiences  compelling  and 
extraordinary  conditions.  As  such,  for 
any  standard  or  set  of  standanls 
presented  to  EPA  for  waiver 
consideration.  EPA’s  evaluation 
continues  to  be  whether  CARB  has  a 
need  for  its  motor  vehicle  emission 
program  to  address  the  underlying 
compelling  and  extraordinary 
conditions.  This  is  further  explained  in 
our  di.scussion  of  this  waiver  criterion. 
Similarly,  although  the  Dealers  might 
suggest  that  EPA  only  he  obligated  to 
determine  whether  each  of  CARB’s  ACC 
regulatory  components,  in  isolation,  is 
consistent  with  section  2()2(a)  we 
believe  the  better  approach  is  to 
determine  the  technological  feasibility 
of  each  standard  in  the  context  of  the 
entire  regulatory  program  for  the 
particular  industry  category.  In  this 
case,  we  believe  CARB  has  in  fact 
recognized  the  interrelated,  integrated 


approach  the  industry  must  take  in 
order  to  address  the  regulatory 
components  of  the  ACC  program.  As 
noted  above,  the  House  (Committee 
Report  explained  as  part  of  the  1977 
amendments  to  the  Clean  Air  Act  that 
California  was  to  be  afforded  flexibility 
to  adopt  a  complete  program  of  motor 
vehicle  emission  controls  (emphasis 
added).  As  such,  EPA  believes  that 
Congress  intended  EPA  to  afford 
California  the  broadest  po.ssible 
discretion  in  selecting  the  best  means  to 
protect  the  health  of  its  citizens  and  the 
public  welfare.^2  believes  this 

intent  extends  to  CARB’s  flexibility  in 
designing  its  motor  vehicle  omission 
program  and  evaluating  the  aggregate 
effect  of  regulations  within  the  program. 

With  regard  to  CARB’s  initial  burden 
in  submitting  a  waiver  request  to  EPA, 
we  believe  this  commenter  misreads 
both  section  209(b)  along  with  the  case 
law  and  legislative  hi.story  it  cites. 
California  is  only  required  to  make  a 
protectiveness  finding  as  a  threshold 
matter  before  submitting  its  waiver 
request  to  EPA.  Section  209(b)  of  the 
Clean  Air  Act  plainly  states  that  “The 
Administrator  shall,  *  *  *,  waive 
application  of  this  section*  *  *..  if  the 
State  determines  that  the  State 
standards  will  be,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards. 
No  such  waiver  shall  be  granted  if  the 
Admini-strator  finds  that  *  *  *.’’ 

Nothing  on  the  face  of  section  209(b) 
requires  California  to  make  affirmative 
findings  or  show’ings  under  section 
209(b)(1)(B)  or  (C).  The  MEM  A  I 
decision  cited  to  by  the  commenter  does 
not  support  the  sugge.stion  that  CARB 
must  initially  make  an  affirmative 
determination  or  showing  beyond  the 
protectiveness  determination.  Of  course, 
w'hether  or  not  CARB  has  such  a 
burden,  (]ARB  has  clearly  provided  in 
its  initial  waiver  request  considerable 
support  for  its  view  that  its  waiver 
request  meets  the  requirements  of 
section  209(h)(1)(B)  and  (C).’’  * 

EPA  continues  to  believe  that  the 
burden  of  proof  for  each  waiver  criteria 
lies  on  the  opposing  party.  As  earlier 
explained,  this  is  inherent  in  the 
statutory  provision  that  requires  EPA  to 
grant  a  waiver  unless  it  makes  one  of  the 
specific  negative  findings  listed  in 
section  209(b)(1). 

The  language  of  the  statute  and  its  legislative 
history  indicate  that  California's  regulations, 
and  Gilifornia's  determination  that  they 
f;oinply  with  the  statute,  when  presented  to 


'^U.R.  Rep  No.  2U4,  95  Cong.,  Isl  sess.  901-02 
(1977). 

waiver  re(|iiest  and  supporting 
attachments. 


the  Administrator  are  presumed  to  satisfy  the 
waiver  requirements  and  that  the  burden  of 
proving  otherwise  is  on  whoever  attacks 
them.  California  must  present  its  regulations 
and  findings  at  the  hearing,  and  thereafter  the 
parties  opposing  the  waiver  request  bear  the 
burden  of  persuading  the  Administrator  that 
the  waiver  request  should  be  denied. 

Further,  pertinent  legislative  history 
evinces  Congre.ssional  intent  to  place 
the  burden  of  proof  on  the  party 
opposing  a  waiver.  This  appears  most 
dramatically  from  the  debates  on  the 
floor  of  the  House  over  two  alternative 
versions  of  the  .statutory  language.  One, 
sponsored  hy  the  relevant  legislative 
committee,  would  have  permitted  the 
federal  government,  upon  application 
showing  by  California,  to  set  special 
California  standards  if  certain 
conditions  were  met.  The  second,  which 
was  sponsored  by  the  entireGalifornia 
delegation,  see  11.3  Cong.  Rec.  H  14428 
(Cong.  Moss)  (daily  ed.  Nov.  2,  1967), 
and  eventually  adopted  on  the  floor, 
would  have  required  the  federal 
government  to  waive  preemption  of 
standards  promulgated  by  California 
unless  certain  findings  were  made. 
Despite  the  understandable  efforts  of 
some  sponsors  of  the  committee 
language  to  portray  the  differences 
between  the  two  versions  as  purely 
verbal  the  majority  of  the  House  clearly 
disagreed.  113  Cong.  Rec.  H  14404 
(Cong.  Herlong);  H  14432  (Cong.  Rogers) 
(daily  ed.  Nov.  2,  1967).  Sponsors  of  the 
language  eventually  adopted  (the 
language  sponsored  by  the  (California 
delegation)  referred  repeatedly  to  their 
intent  to  make  ^re  that  no  “Federal 
bureaucrat’’  would  be  able  to  tell  tbe 
people  of  California  what  auto  emission 
standards  were  good  for  them,  as  long 
as  they  were  stricter  than  Federal 
standards.  113  (Cong.  Rec.  H  14393 
(Cong.  Sess);  H  1439.5  ((Cong.  Smith);  H 
14396  (Cong.  Holffield);  H  14399  (Cong. 
Hosmer);  H  14408  (Cong.  Roybal);  H 
14409  (Cong.  Reinicke);  H  14429  (Cong. 
Wlson)  (daily  ed.  Nov.  2,  1967).  Thus, 
at  the  clo.se  of  the  debate,  the  House 
rejected  language  that  would  have 
imposed  the  burden  of  proof  on 
(California  and  instead  accepted 
language  that  which  places  the  burden 
on  those  who  allege,  in  effect,  that 
EPA’s  GHG  emi.ssion  standards  are 
adequate  to  California’s  needs.  They 
al.so  viewed  the  change  as  necessary  to 
their  intent  to  pre.serve  the  California 
state  auto  emi.ssion  control  program  in 
its  original  form,  .see  HR.  Rep.  No.  728, 
90th  Cong.  1st  Se.  96-97  (1967) 
(.separate  views  of  Congressmen  Moss 
and  Van  Deerlin),  113  Cong.  Rec.  H 
14415  (daily  ed.  Nov.  2,  1967)  (Cong. 


'♦  MEMA  I.  627  F.2d  at  1121. 
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Van  Deerlin)  and  to  continuing  the 
national  benefits  that  might  flow  from 
allowing  California  to  continue  to  act  as 
a  pioneer  in  this  field.  113  Cong.  Rec. 

H  14407  (Cong.  Moss)  (daily  ed.  Nov.  2, 
1967);  S  16395  (daily  ed.  Nov.  14,  1967) 
(Senator  Murphy).  These  points  had 
also  previously  been  made  by  the  Senate 
Public  Works  Committee  in  reporting 
out  waiver  language  identical  to  that 
eventually  adopted  by  the  House.  S. 

Rep.  No.  403,  90th  Cong.  1st  Sess.  32- 
33  (1967). 

As  also  explained  in  MEMA  I: 

Legislative  history  makes  clear  that  the 
burden  of  proof  lies  with  the  parties  favoring 
denial  of  the  waiver.  Petitioners  lost  the 
battle  they  now  wage  twelve  years  ago  when 
Congress  specifically  declined  to  adopt  a 
provision  which  would  have  impo.sed  on 
California  tha.burden  to  demonstrate  that  it 
met  the  waiver  requirements.  As  noted,  the 
.Senate  version  of  the  Air  Quality  Act  of  1967 
contained  the  language  which  was  ultimately 
adopted  by  Congress.  It  vested  the  power  to 
make  the  protectiveness  determination  in 
California  and  sharply  restricted  the 
.Secretary's  role  in  a  waiver  proceeding.  The 
Senate  Report  explained  that  under  the 
proposal  the  “Secretary  is  required  to  waive 
a|)plication  unless  he  finds"  one  of  the 
factual  circumstances  set  out  in  section 
209(b)(l)(A)-((3.  .S.  Rep.  No.  403,  90th  Cong., 
1st  Sess.  33  (1967). 

Finally,  with  regard  to  the  Dealers’ 
arguments  about  the  burden  of  proof,  we 
believe  it  necessary  to  differentiate 
between  two  separate  questions:  1)  w’ho 
^  has  the  burden  of  proof;  and  2)  what  is 
the  appropriate  level  of  proof?  A 
discussion  of  who  holds  the  burden  of 
*  proof  is  addressed  above.  Below  is  a 
discussion  regarding  the  appropriate 
“level”  of  proof.  EPA  agrees  with  the 
Dealers  that  EPA  has  the  discretion  to 
determine  the  appropriate  level  of  proof, 
and  we  are  guided  by  the  language  of 
the  statute,  relevant  case  law,  and  our 
prior  administrative  practice. 

With  regard  to  the  standard  of  proof 
applicable  to  CARB’s  protectiveness 
determination,  EPA  rejects  any 
contention  that  the  standard  should  be 
anything  other  than  “clear  and 
compelling  evidence.”  The  language  of 
section  209(b)(1)(A)  requires  that  the 
Administrator  find  that  CARB’s 
protectiveness  determination  is 
“arbitrary  and  capricious”  suggesting 
that  EPA  or  others  that  may  oppose  the 
waiver  must  demonstrate  that  CARB’s 
factual  findings  lacked  any  acceptable 
reasoning.  As  noted  above,  the  MEMA  I 
court  upheld  the  Administrator’s 
position  that,  to  deny  a  waiver,  there 
must  be  ‘clear  and  compelling  evidence’ 
to  show  that  proposed  procedures 
undermine  the  protectiveness  of 


California’s  standards.-*'’  The  court 
noted  that  this  standard  of  proof  also 
accords  with  the  congressional  intent  to 
provide  California  with  the  broade.st 
possible  discretion  in  setting  regulations 
it  finds  protective  of  the  public  health 
and  welfare.'***  EPA  believes  there  is  no 
reason  to  jettison  the  precedent  along 
with  its  past  administrative  waiver 
practice  merely  because  CARB  .seeks  a 
waiver  for  “standards”  as  opposed  to 
“accompanying  enforcement 
procedures.” 

With  respect  to  the  second  and  third 
waiver  criteria  of  section  209(b); 
however,  EPA  is  also  guided  by  the 
principles  of  deference  noted  above  and 
by  case  law,  as  explained  below  in 
EPA’s  examination  of  technological 
feasibility.  As  the  commenter  notes,  in 
the  GHG  waiver  EPA  reasoned  that 
MEMA  I's  holding  on  the  applicable 
standard  of  proof  should  be  extended  to 
waiver  of  .standards.  EPA  continues  to 
believe  that  it  is  appropriate  to  impose 
a  standard  of  preponderance  of  evidence 
on  the  proponent  of  denial  of  a  waiver 
of  standards,  for  the  second  and  third 
waiver  criteria.  This  standard  w'ould 
al.so  be  similar  to  the  standard  in  civil 
matters.  “This  view  of  the  standard  of 
proof  dictates  the  standard  normally 
adopted  in  civil  matters,  a 
preponderance  of  the  evidence.”'*^  EPA 
al.so  believes  that  it  should  apply  such 
a  standard  in  a  way  that  accords  with 
congressional  intent  to  provide 
California  with  the  broadest  possible 
discretion  in  .setting  regulations  that  it 
finds  protective  of  the  public  health  and 
welfare'***  while  limiting  EPA’s  review 
to  a  narrow  role  that  provides 
substantial  deference  to  the  State.'**’ 

Further,  EPA  agrees  with  the 
commenter  that  in  making  its 
determination,  EPA  should  be  mindful 
of  th^  risk  of  error  involved. But  this 
does  not  change  the  burden  of  proof. 
“The  Administrator  is  not  entitled  to 
ignore  the  evidence  adduced  at  the 
hearing.  He  must  consider  all  evidence 
that  passes  the  threshold  test  of 
materiality  and  he  must  thereafter  assess 
such  material  evidence  against  a 
standard  of  proof  to  determine  whether 
the  parties  favoring  a  denial  of  the 
waiver  have  shown  that  the  factual 
circumstances  exist  in  which  Congress 
intended  denial  of  the  waiver.” 

In  sum,  ba.sed  on  the  statutory 
structure  of  section  209(h)(1)  and 


Id. 

International  Har\'e!iter  v,  Huckelshaiis,  478  f-' 
2d  615,  643  (D.L.  Cir.)  (International  )iar\'ester). 

/.  627  F.  2d  at  1122. 

'“40  FR  23103-104. 

MEMA  1.  627  F.2d  at  1122. 
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legislative  history,  the  burden  of  proof 
falls  on  those  who  wish  EPA  to  deny  the 
waiver. 

IV.  California’s  Within  the  Scope 
Request  for  its  Zero  Emission  Vehicle 
Amendments 

CARB’s  waiver  request  sought 
confirmation  from  EPA  that  the  ZEV 
amendments  (2012  ZEV  Amendments), 
as  they  relate  to  2017  and  prior  MYs  are 
within  the  .scope  of  existing  waivers. 

The  ACC  waiver  request  also  .sought 
confirmation  that  the  2012  ZEV 
amendments  as  they  relate  to  2018  and 
later  MYs  are  within  the  scope  of 
existing  waivers,  or,  in  the  alternative, 
meets  the  criteria  for  a  full  waiver. 

A.  Chronology 

California’s  initial  ZEV  program  was 
included  as  part  of  its  first  low-emission 
vehicle  program  known  as  LEV  I.  The 
ZEV  component  of  this  program  had  a 
ZEV  sales  requirement  starting  with  the 
1998  MY  and  phasing  in  to  a  10  percent 
sales  requirement  by  the  2003  MY.  EPA 
issued  a  waiver  of  preemption  for  the.se 
regulations  on  January  13.  1993.'*'-' 

C^ARB  subsequently  amended  the  ZEV 
regulations  in  March,  1996,  by 
eliminating  the  ZEV  sales  requirement 
for  the  1998-2002  MYs  and  retaining 
the  10  percent  sales  requirement  for  the 
2003  and  later  MYs.  EPA  issued  a 
within  the  scope  determination#or  these 
amendments  on  January  5.  2001.“’'* 

CARB  again  amended  the  ZEV 
regulations  in  1999,  2001,  and  2003  and 
on  December  21,  2006,  EPA  waived 
preemption  for  the.se  amendments 
through  the  201 1  MY.-»-»  The  2006  EPA 
action  included  a  within  the  scope 
decision  for  certain  components  of  the 
regulations  and  a  full  waiver 
authorization  for  other  components. 
Specifically,  EPA  determined  that 
certain  provisions  of  the  1999-2003 
amendments  to  the  ZEV  regulations 
affecting  2006  and  prior  MYs  were 
within  the  scope  of  previous  waivers  of 
preemption.  EPA’s  2006  decision 
concurrently  granted  California’s 
request  for  a  waiver  of  preemption  to 
enforce  certain  provisions  of  the  ZEV 
regulations  as  they  affected  2007 
through  201 1  MY  vehicles.  EPA  also 
stated  that  that  although  we  believed  it 
appropriate  to  grant  a  full  waiver  of 
preemption  for  the  2007  MY,  we  also 
believed  it  appropriate  to  consider  the 
2007  MY  regulations  (with  one 
exception  noted)  as  within  the  scope  of 
previous  waivers  of  preemption,  as  they 
applied  to  certain  vehicles  that  were 


“''58  FR  4166  (January  13.  1993). 
“•'es  FR  7751  (January-  25.  2001).  ' 

«71  FR  78190  (December  28.  2006). 
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already  subject  to  the  pre-existing  ZEV 
regulation.s.  The  200H  waiver  decision 
did  not  make  any  findings  or 
determinations  with  regard  to  CARB’s 
ZEV  rogidations  as  they  pertained  to  the 
2012  and  later  MYs.  On  Otlobor  .1,  2011, 
EPA  determined  that  additional  GARB 
amendments  to  the  ZEV  regulations,  as 
they  affected  2011  and  prior  MYs,  were 
within  the  scope  of  previous  waivers  for 
the  ZEV  regulations  (or  in  the 
alternative  qualified  for  a  new  waiver). 

At  that  time  EPA  also  granted  a  waiver 
allowing  California  to  enforce  the  ZEV 
amendments  as  they  affected  2012  and 
later  MYs."*’’ 

B.  CARB’s  ZEV  Amendments 

GARB'S  stated  goal  for  the  2012  ZEV 
amendments,  as  they  affect  the  ZEV 
nigulation  through  MY  2017,  was  to 
make  minor  corrections  and 
clarifications  and  to  enable 
manufacturers  to  successfully  meet  the 
2018  and  later  MY  ZEV  requirements. 

As  such,  the  2012  ZEV  amendments 
included  compliance  flexibility 
provisions,  adjustment  of  credits  and 
allowances,  and  the  addition  of  a  now 
vehicle  category  that  can  earn  credits  to 
help  manufacturers  satisfy  their  sales 
requirement. 

The  compliance  flexibility  provisions 
imdude  several  modifications  to  the 
ZEV  program  credit  and  travel 
provisions.  The  limitations  on  carry 
forward  credits  for  ZEVs  are  removed, 
allowing  for  indefinite  bajiking  of  ZEV 
credits.  The  travel  provision  for  credits 
from  ZEV  sales  in  Section  177  states  is 
extended  through  2017.  Travel 
provision  credits  limit  the  credits 
manufacturers  need  to  generate  to  those 
necessary  for  California,  no  matter  how 
many  states  adopt  the  ZEV  program 
under  Section  177.  Vehicles  sold  in 
section  177  states  generate  credits  for 
California  and  vice  versa  under  the 
travel  provisions.  The  travel  provision 
amendments  allow  for  the  continued 
travel  of  ZEV  credits  through  MY  2017. 
C^arry  forward  credits  for  ZEVs  were 
previously  limited  to  two  additional 
model  years.  This  limitation  is  removed 
by  the  2012  amendments,  allowing 
manufacturers  to  bank  credits  lor  all 
future  model  years.  This  modification  is 
a  flexibility  to  enable  automakers  to 
comply  with  the  2018  and  later 
provisions. 

In  addition,  the  2012  ZEV 
amendments  provide  for  an  adjustment 
of  credits  and  allowances  to  incentivize 
longer-term  technology.  For  example, 
the  credits  for  Type  V  ZEVs  (fuel  cell 
vehicles  with  range  of  .300  miles  or 
greater)  are  increased.  Finally,  the  2012 


70  KR  OtOOf)  (Oclolxir  3.  201 1 ). 


ZEV  amendments  create  the  addition  of 
a  new  vehicle  category  that  includes 
tw'o  new  near-ZEV  vehicle  types:  Type 
F.'ix  and  Type  IIx.  These  vehicles  are 
plug-in  hybrid  electric  vehicles  (PHEVs) 
with  more  capable  electric  drive 
systems,  but  smaller  engines  that  are  not 
expected  to  be  used  often  and  have 
diminished  performance.  These  vehicles 
can  be  used  to  meet  up  to  one  half  of 
a  manufacturer's  minimum  ZEV  credit 
requirement.  These  vehicles  will  be 
eligible  for  the  same  credits  as  current 
Type  1.5  (2.5  credits)  and  Type  11  (3 
credits)  and  will  qualify  for  travel 
provision  credits  through  2017. 

Separately,  CARB’s  stated  goal  for  its 
2012  ZEV  amendments,  as  they  affect 
2018  and  later  MYs.  is  to  achieve  the 
commercialization  of  ZEVs  and  near- 
ZEVs  such  as  PHEVs  (with  .sales  of 
approximately  15  peri;ent  of  the  new  car 
market  in  California  by  2025)  by 
simplifying  the  regulation  and  pushing 
technology  to  higher  volume  production 
in  order  to  achieve  cost  reductions.  The 
amendments  cover  six  major  areas: 
increased  ZEV  requirements  phased-in 
through  2025;  the  removal  of 
“commercialized”  technology  from  the 
ZEV  program:  amended  manufacturer 
size  definitions,  ownership 
requirements  and  transitions;  a 
modified  credit  system,  a  modified 
travel  provision;  and  a  new  opportunity 
for  manufacturers  to  generate  additional 
ZEV  credits  via  over  compliance  with 
applicable  GHG  emission  standards 
during  this  time  period. 

The  increased  ZEV  credit 
requirements  are  equivalent  to 
approximately  15  percent  ZEV  and  near- 
ZEV  sales  by  2025.  This  sales  level  is 
deemed  by  GARB  to  be  the  threshold  at 
which  costs  will  decrease  due  to  volume 
effects.  The  credit  reipiiremijut  is  being 
ramped  up  from  the  current  program’s 
static  level  of  10  percent  total,  which 
includes  PZEVs  and  AT  PZEVs.  The 
new  requirement  consists  of  a  2  percent 
minimum  ZEV  and  2.5  percent 
minimum  TZEV  (4.5  pert:ent  total) 
requirement,  ramping  up  to  10  percent 
minimum  ZEV  and  0  percent  minimum 
TZEV  (22  percent  total)  requirement  in 
2025  and  beyond.  The  2012  ZEV 
amendment  revisions  to  credit 
calculations  for  ZEVs  and  TZEVs  result 
in  a  projected  market  share  of  15.4 
percent  of  new  sales  in  2025. 

Under  the  previous  ZEV  mandate, 
credits  were  allowed  for  PZEV-certified 
vehicles  and  HE  Vs  which  are  not 
plugged  in.  GARB  is  removing  these 
vehicle  types  from  the  credit  scheme  in 
MY  2018  and  later.  Remaining  credits 
that  are  banked  c;an  continue  to  be  used, 
but  with  discounts  and  caps  applied. 


Manufacturer  size  definitions  have 
been  amended  to  apply  full  ZEV 
mandate  to  all  but  the  smallest 
manufacturers.  Manufacturer  sales 
volumes  w'ill  be  combined  if  joint 
ownership  exceeds  33.4  percent  and  the 
transition  period  for  manufacturers 
changing  size  categories  has  been 
modified.  Under  this  system,  97  percent 
of  the  light-duty  market  will  be  covered 
by  the  ZEV  mandate. 

Currently,  manufacturers  with  .sales 
volumes  exceeding  60,000  units  in 
California  are  classified  as  large  volume 
manufacturers  (LVM).  This  modification 
reduces  the  threshold  to  20,000  units, 
which  will  bring  most  manufacturers 
under  the  full  ZEV  mandate.  This 
modification  is  being  made  because 
many  of  these  current  intermediate 
vehicle  manufactures  (IVMs)  have  a 
large  market  presence  outside 
California.  Remaining  IVMs  will  be 
allowed  to  comply  with  the  ZEV 
mandate  with  no  restrictions  on  ZEV 
technology  type,  meaning  an  IVM  can 
fully  comply  with  TZEVs,  but  not 
PZEVs  or  Ai’  PZEVs. 

Additionally,  ownership  thresholds 
for  treatment  of  automakers  as  one 
entity  are  being  modified  to  more 
closely  align  them  with  GHG  fleet 
regulations  and  changes  are  being  made 
to  the  lead  time  provisions  as 
manufacturers  move  between  size 
classes. 

GARB  also  modified  its  credit  system. 
ZEV  credits  are  based  on  range  and 
technology  reflecting  utility  of  the 
vehicle  and  expected  timing  for 
commercialization.  BEVs  with  a  50-mile 
range  earn  one  credit  and  FCVs  with 
350  miles  of  range  earn  four  credits 
each.  Up  to  half  a  manufacturer’s  credit 
requirement  may  be  met  w'ith  more 
capable  PHEVs  which  are  meant  to 
operate  mainly  as  EVs,  but  are  ecjuipjied 
with  a  small  range-extending  engine. 

TZEVs,  which  are  essentially  PHEVs 
of  the  type  available  today  such  as  the 
Chevrolet  Volt  have  simplified  credits 
based  on  electric  range  and  a  minimum 
requirement  of  10  miles  all-electric  on 
the  US06  test  cycle.  The  TZEV  credit 
ranges  from  a  minimum  of  0.2  to  a 
maximum  of  1.3  with  a  greater  than  80 
mile  range. 

Excess  credits  earned  and  banked 
from  PZEVs  and  AT  PZEVs  w'ill  be 
discounted  in  2018  and  later  years. 

Their  use  will  then  be  limited  to  25 
percent  of  a  manufacturer’s  TZEV 
requirement.  No  jiortion  of  the  ZEV 
recpiirement  may  be  met  with  banked 
credits.  Smaller  manufacturers  (IVMs) 
will  not  have  their  credits  capped  for 
2018  or  2019.  In  2020  and  later,  the  IVM 
cap  will  be  25  percent,  but  applied  to 
their  combined  ZEV/TZEV  requirement. 
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CARB  has  also  modified  the  credit 
levels  for  various  ZEV  types.  The 
current  tiered  CARB  system,  which 
encouraged  manufacturers  to  design 
vehicles  to  meet  a  given  range  threshold 
is  replaced  with  an  equation  that 
calculates  credits  based  on  the  HDDS 
electric  driving  range. 

In  addition,  CARB  has  modified  its 
“travel  provisions.”  The  travel 
provision,  which  allows  for  the  sale  of 
a  qualifying  vehicle  in  a  Section  177 
state  to  count  towards  a  manufacturer’s 
credit  requirement  in  California,  ends 
for  BEVs  after  2017.  Since  FCVs  are  far 
behind  BEVs  in  development  and 
market  penetration,  travel  credits  are 
extended  for  FCVs.  California  intends  to 
extend  travel  credits  until  sufficient 
refueling  infrastructure  exists  to  support 
FCVs  in  the  market. 

Lastly,  the  2012  ZEV  amendments 
provide  that  automakers  who  over 
comply  with  the  LEVIII  GHC  standard 
may  use  the  extra  GHC  reductions  to 
offset  a  portion  of  their  ZEV 
requirement  in  MYs  2018  through  2021. 
Manufacturers  may  offset  50  percent  of 
their  ZEV  mandate  in  2018,  ramping 
down  to  30  percent  in  2021,  subject  to 
certain  requirements. 

C.  EPA’s  Detarnunation  Regarding  the 
Appropriateness  of  CAHB’s  Within  the 
Scope  Request  for  the  2012  ZEV 
Amendments 

('ARB  primarily  relies  upon  EPA's 
prior  waiver  and  within  the  scope 
findings  to  demonstrate  the 
appropriateness  of  applying  the  within 
the  scope  criteria  to  its  2012  ZEV 
amendments.  In  EPA’s  2006  waiver 
determination.  EPA  stated  that  it  will 
conduct  a  two-part  inquiry  when 
considering  whether  ('ARB  amendments 
to  a  previously  waived  regulation  fall 
within  the  scope  of  the  previously 
granted  waiver  or  whether  the 
amendments  require  a  new  waiver: 

EPA  believes  it  is  important  to  distinguish 
between  the  threshold  issue  of  whether 
(iARB’s  amendments  should  be  subjected  to 
either  the  within-the-scope  criteria  or  the  full 
waiver,  and  separately  determining  whether 
the  same  amendments  actually  meet  the 
applicable  criteria  for  actually  confirming  the 
within-the-scope  recpiest  or  granting  a  full 
waiver  of  federal  preemption. 

In  determining  the  threshold  question,  EPA 
will  consider  whether  the  amendments  make 
minor  technical  revisions  or  provide 
compliance  flexibility  on  the  one  hand  or 
whether  the  amendments  add  new  or  more 
stringent  jiollutant  standards  or  new  motor 
vehicle  categories  on  the  other."”’ 

With  regard  to  the  2017  and  earlier 
MYs,  following  the  precedent  noted 


Decision  Docimienl  acconipanyii>}>  waiver 
determination  in  71  FR  78190  (Dec:ember  28,  2006). 


above,  (-ARB  maintains  that  the  2012 
ZEV  amendments  t;reate  no  new  issues 
affecting  the  previous  waiver 
determinations  concerning  the  ZEV 
program  and  that  the  2012  ZEV 
amendments  do  not  undermine  CARB’s 
original  protect ivene.ss  determination 
and  the  ZEV  regulations  remain 
consistent  with  section  202(a).  With 
regard  to  the  2018  and  later  MYs,  (]ARB 
maintains  that  the  within  the  scope 
criteria  are  appropriate  since  the  overall 
ZEV  credit  requirement  for  MYs  2018 
through  2022  is  less  burdensome  than 
the  currently  waived  program. 

EPA  received  comment  from  the 
Manufacturers  stating  agreement  that 
the  amendments  to  the  MYs  2009 
through  2017  ZEV  regulations  qualify 
for  a  within  the  scope  determination 
since  the  amendments  increase  the 
flexibility  available  to  manufacturers  to 
comply  with  those  standards  and 
otherwise  lessen  the  burdens  placed  on 
manufai:turers.  However,  the 
Manufacturers  did  not  agree  that  the 
amendments  to  the  ZEV  regulation  for 
2018  and  later  MYs  properly  fall  under 
the  within  the  scope  review.  The 
commenter  notes  that  in  addition  to  the 
increase  in  the  minimum  ZEV  credit 
requirements  in  2018  MY  and  beyond, 
the  ('ARB  amendments  akso  eliminate 
certain  vehicle  types  (e.g.,  PZEVs  and 
AT  PZEVs)  that  were  previously 
accepted  towards  compliance  with  the 
ZEV  requirements  during  this  time 
period.  In  addition,  the  Manufacturer 
notes  that  the  changes  to  GARB’s  travel 
provisions  are  significant  and  raise 
.serious  compliance  concerns. 

The  Dealers  commented  generally  that 
the  ZEV  waiver  should  be  denied,  hut 
raised  no  specific  concerns  about  a 
within-the-scope  determination  for  MYs 
2012-2017. 

Therefore,  EPA  has  received  no 
explicit  comment  suggesting  that  EPA 
reject  CARB’s  request  for  confirmation 
that  EPA  evaluate  the  2012  ZEV 
amendments  as  they  affect  the  2017  MY 
and  earlier.  EPA  believes  that  it  is 
appropriate  to  evaluate  such 
amendments  (which  provide 
compliance  flexibilities)  under  the 
within  the  .scope  criteria  and  applies 
such  criteria  below.  However,  with 
respect  to  the  2018  and  later  MYs,  EPA 
agrees  with  the  commenters  that  CARB’s 
2012  ZEV  amendments  have,  in  total, 
added  to  the  level  of  stringency  and 
compliance  obligations.  I'herefore,  EPA 
does  not  believe  it  is  appropriate  to 
apply  within  the  scope  analysis  to  the 
ZEV  amendments  as  they  apply  in  the 
2018  and  later  MYs.  As  explained 
below,  because  EPA  is  applying  the  full 
waiver  criteria  for  the  2012  ZEV 
amendments  as  they  pertain  to  the  2018 


and  later  MYS,  EPA  wilt  in  the 
alternative  al.so  examine  the  revisions 
for  the  2017  and  earlier  MYs  using  the 
full  waiver  criteria. 

D.  Application  of  the  Within  the  Scope 
Waiver  Criteria  to  CARH's  2012  ZEV 
Amendments  Regarding  201 7  and 
Earlier  MYs 

1.  Public  Health  and  Welfare 

Under  section  209(b)(1)(A)  of  the  Act, 
EPA  cannot  grant  a  waiver  if  the  Agency 
finds  that  C,ARB  was  arbitrary  and 
capricious  in  its  determination  that  its 
State  standards  are,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  federal  .standards. 
Similarly,  under  the  criteria  for  a  within 
the  scope  determination,  the  CARB 
amendments  to  an  existing  program  may 
be  considered  within-the-scope  of  a 
previously  granted  waiver  provided  that 
the  amendments  do  not  undermine 
(California’s  determination  that  its 
standards  in  the  aggregate  are  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards.  3’hus, 
in  the  within  the  scope  context  CARB 
may  rely  on  the  “protectiveness 
determination”  that  the  Board  made  at 
the  time  of  the  initial  regulations  (the 
regulations  which  subsequently 
received  a  waiver  of  federal  preemption 
from  EPA)  and  then  CCARB  must  only 
demonstrate  why  the  protect  ivene.ss 
determination  has  not  been  undermined 
by  CARB’s  amendments  or  any  other 
intervening  events  such  as  the  adoption 
of  EPA  regulations  since  the  initial 
waiver  of  federal  preemption. 

CARB  as.serts  that  its  2012  ZEV 
amendments  as  apjilied  to  MYs  2009  to 
2017  are  a  critical  component  of  the 
A('(C  package  that  will  result  in  fleet 
standards  that  are  at  least  as  protective 
as  would  exist  under  federal  standards. 
The  Board  resolved  “that  the  Board 
hereby  determines  that  the  proposed 
regulations  approved  for  adoption 
herein  will  not  cause  the  California 
motor  vehicle  emission  standards,  in  the 
aggregate,  to  be  less  protective  of  public 
health  and  welfare  than  applicable 
federal  standards.” 

EPA  received  no  comments  suggesting 
that  CARB’s  request  should  be  denied 
on  the  basis  of  CARB  failing  to  meet  its 
burden  associated  with  the 
protectiveness  findings  under  section 
2n9(b)(l)(A)  of  the  (3ean  Air  Act. 

Therefore,  ba.sed  on  the  recortf  before 
us,  we  cannot  find  that  CARB’s  2012 
ZEV  amendments,  as  the  affect  2017  and 
earlier  MYs,  would  undermine  CARB’s 
prior  protectiveness  determinations  nor 
would  it  cau.se  the  California  motor 


“^CARB  Resolution  12-11  at  EPA-HQ-OAR- 
2()12-0562-e()().S. 
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vehicle  emission  standards,  in  the 
aggregate,  to  be  less  protective  of  public 
health  and  welfare  than  applicable 
federal  standards. 

2.  Consistency  With  Section  202(a) 

Under  section  209(b)(1)(C),  EPA 
cannot  grant  California  its  waiver 
request  if  the  Agency  finds  that 
California  standards  and  acc.ompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the 
Clean  Air  Act.  Previous  waivers  of 
federal  preemption  have  stated  that 
(California’s  standards  are  not  consistent 
with  section  202(a)  if  there  is 
inadequate  lead  time  to  permit  the 
development  of  technology  necessary  to 
meet  those  requirements,  given 
appropriate  consideration  to  the  cost  of 
compliance  within  that  time. 

California’s  accompanying  enforcement 
procedures  would  also  be  inconsistent 
with  section  202(a)  if  the  federal  and 
California  test  procedures  were 
inconsistent. 

The  scope  of  EPA’s  review  of  whether 
California’s  action  is  consistent  with 
section  202(a)  is  narrow.  EPA  has 
previously  found  that  the  determination 
is  limited  to  whether  those  opposed  to 
the  waiver  have  met  their  burden  of 
establishing  that  (California’s  standards 
are  technologically  infeasible,  or  that 
California’s  test  procedures  impose 
requirements  inconsistent  with  the 
federal  test  procedure.^" 

As  previously  noted,  CARB  maintains 
that  the  2012  ZEV  amendments,  as  they 
pertain  to  the  2017  and  previous  MYs, 
provide  manufacturers  with  additional 
flexibility  without  increasing  on  balance 
the  overall  stringency  of  the  preexisting 
ZEV  requirements.  EPA  has  received  no 
comments  explicitly  que.stioning  the 
feasibility  of  the  amendments  as  they 
apply  to  these  MYs.  In  the  discussion 
below,  EPA  addresses  the  limited 
comments  regarding  the  technological 
feasibility  concerns  with  regard  to  2018 
and  later  MYs  and  EPA  provides  further 
analysis  of  the  general  technological 
feasibility  concerns  in  the  full  waiver 
discussion.  With  regard  to  whether  test 
procedures  are  consistent,  (^ARB  notes 
that  the  federal  Tier  2  regulations 
retjuire  manufacturers  to  measure 
emissions  from  ZEVs  in  accordance 
with  the  California  test  procedures. In 
addition,  EPA  has  not  received 
comment  suggesting  the  test  procedures 
are  inconsistent.  Therefore,  based  on  the 
record  before  us,  we  c;annot  deny 
CARB’s  within  the  scope  request  for 


*''SeeMEMA  f.  at  112t>. 

■‘“{^ARB  waivor  raqiiast  at  29.  laliiig  40  ('.FR 
8r>.1811-04(n). 


2017  and  prior  MYs  based  on  an 
inconsi.stency  with  section  202(a). 

.3.  New  Issues 

As  noted  above,  included  in  the 
within  the  scope  criteria,  is  a 
determination  of  whether  the 
amendments  raise  new  issues  affecting 
the  previous  waiver  decisions.  As 
previously  noted,  EPA  examines  any 
new  information  when  reviewing 
whether  CARB’s  amendments  affect  the 
ZEV  program’s  consistency  with  section 
202(a).  If  the  amendments  had  increased 
the  stringency  of  the  standards  upon  the 
manufacturers  (for  the  specific  model 
years  being  reviewed  in  the  within  the 
scope  analysis),  or  if  the  amendments 
had  regulated  or  subjected  new  types  of 
vehicles  to  be  included  in  the  ZEV 
program  (or  in  this  instance  regulated 
the  same  vehicle  types  but  for  model 
years  not  previously  waived  by  EPA),  or 
added  additional  pollutants  to  the 
program,  then  likely  new  issues  would 
have  been  created.  However,  in  this 
instance  no  party  has  presented 
evidence  that  new  issues  exist  for  MYs 
2017  and  earlier  as  a  result  of  the  2012 
ZEV  amendments.  Therefore,  EPA 
cannot  deny  CARB’s  request  for  a 
within  the  scope  determination  for  MYs 
2017  and  earlier  based  on  this  criterion. 

Therefore,  based  on  the  record  before 
us,  we  cannot  deny  CARB’s  request  for 
confirmation  that  its  2012  ZEV 
amendments,  as  they  affect  the  2017  and 
earlier  MYs,  are  within  the  scope  of 
previous  waiver  determinations.  As 
such,  we  confirm  CARB’s  request 
regarding  the  2012  ZEV  amendments  as* 
they  affect  2017  and  earlier  MYs. 

V.  Consideration  of  Advanced  Clean 
Car  Regulations  Under  the  Full  Waiver 
Criteria 

CARB’s  ACC  program  regulations 
include  revisions  to  both  California’s 
LEV  and  ZEV  programs.  CARB’s  request 
seeks  a  waiver  of  preemption  under 
section  209(b)  of  the  Clean  Air  Act 
(CAA),  42  U.S.C.  7543(b)  for  the 
revisions  to  the  LEV  III  program. 

C.ARB’s  request  also  seeks  a  waiver  for 
the  ZEV  amendments  included  in  the 
ACC  program  regulations.  Subsequent  to 
CARB’s  initial  AC(j  waiver  request, 
C^ARB’s  Executive  Officer  took  action  to 
formally  adopt  a  “deemed  to  comply’’ 
regulation  affecting  the  CHG  component 
of  the  AC(]  package.  CARB  submitted 
this  additional  information  to  EPA  and 
requested  that  EPA  consider  the 
“deemed  to  comply’’  regulation  as  part 
of  CARB’s  pending  A(]C  waiver  request. 
EPA’s  application  of  the  .section  209(b) 
waiver  request,  including  the  “deemed 
to  comply’’  regulation,  is  set  forth 
below. 


A.  California's  Protectiveness 
Determination 

Section  209(b)(1)(A)  of  the  Clean  Air 
Act  requires  EPA  to  deny  a  waiver  if  the 
Administrator  finds  that  California  was 
arbitrary  and  capricious  in  its 
determination  that  its  State  standards 
will  be,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards.  EPA 
recognizes  that  the  phrase  “States 
standards”  means  the  entire  California 
new  motor  vehicle  emissions  program. 
Therefore,  as  explained  below,  when 
evaluating  California’s  protectiveness 
determination,  EPA  compares  the 
California-to-Federal  standards.  That 
comparison  is  undertaken  within  the 
broader  context  of  the  previously 
waived  California  program,  which  relies 
upon  protectiveness  determinations  that 
EPA  have  previously  found  were  not 
arbitrary  and  capricious. 

Traditionally,  EPA  has  evaluated  the 
stringency  of  California’s  standards 
relative  to  comparable  EPA  emission 
standards.’’’  That  evaluation  follows  the 
instruction  of  section  209(b)(2),  which 
states:  “If  each  State  standard  is  at  least 
as  stringent  as  the  comparable 
applicable  Federal  standard,  such  State 
standard  shall  be  deemed  to  be  at  least 
as  protective  of  health  and  welfare  as 
such  Federal  standards  for  purposes  of 
[209(b)(l)l.” 

To  review  California’s  protectiveness 
determination  in  light  of  section 
209(b)(2),  EPA  conducts  its  own 
analysis  of  the  newly  adopted  California 
standards  to  comparable  applicable 
Federal  standards.  The  comparison 
quantitatively  answers  whether  the  new 


■■‘‘Mn  situations  where  there  are  no  Federal 
standards  directly  comparable  to  the  specific 
t^alifornia  standards  under  review,  the  analysis  then 
occ:urs  against  the  backdrop  of  previous  waivers 
which  deterniincd  that  the  ('.alifornia  program  was 
at  least  as  protective  of  the  federal  program  ((LEV 
II  +  ZEV)  +  (aiG).  .See  71  FR  78190  (December  28, 
2008).  Decision  Document  for  Waiver  of  Federal 
Preemption  for  C.aiifornia  Zero  Emission  Vehicle 
(ZEV)  Standards  (December  21,  2008). 

.18  FR  174,‘i8  (Aug.  31,  1971).  (“The  law  makes 
it  clear  tliat  the  waiver  requests  cannot  be  denied 
unless  the  specific  finding  designated  in  the  statute 
can  properly  lie  made.  The  issue  of  whether  a 
proposed  California  reipiirement  is  likely  to  result 
In  only  marginal  improvement  in  air  quality  nut 
commensurate  with  its  cost  or  is  otherwise  an 
arguably  unwise  exercise  of  regulatory  power  is  not 
legally  porlinent  to  my  decision  under  section  209, 
so  long  as  the  California  requirement  is  consistent 
with  section  202(a)  and  is  more  stringent  than 
applicable  Federal  requirements  in  the  .sense  that  it 
may  result  in  some  further  reduction  in  air 
pollution  in  ('.alifornia.”).  The  “more  stringent" 
standard  expressed  here  in  1971  was  superseded  Iry 
the  1977  amendments  to  section  209,  which 
established  that  California’s  standards  must  be,  in 
the  aggregate,  at  least  as  protective  of  public  health 
and  welfare  as  applicable  Fedtsral  standards.  The 
stringency  standard  remains,  though,  in  section 
2()9(b)(2). 
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standards  are  more  or  less  protective 
than  the  Federal  standards.  That 
conipari.son  of  the  newly  adopted 
California  standards  to  the  applicable 
Federal  standards  is  conducted  in  light 
of  prior  waiver  determinations.  That  is, 
the  California-to-Federal  analysis  is 
undertaken  within  the  broader  context 
of  the  previously  waived  California 
program,  which  relies  upon 
protectiveness  determinations  that  EPA 
has  not  found  arbitrary  and 
capricious. '’2 

A  finding  that  California’s 
determination  was  arbitrary  and 
capricious  under  section  209(b)(1)(A) 
must  be  based  upon  ‘“clear  and 
compelling  evidence’  to  show  that 
proposed  [standards]  undermine  the 
protectiveness  of  California’s 
standards.’’ ■’’3  Even  if  EPA’s  own 
analysis  of  comparable  protectiveness  or 
that  suggested  by  a  commenter  might 
diverge  from  California’s  protectiveness 
finding,  that  is  not  a  sufficient  basis  on 
its  own  for  EPA  to  make  a  section 
2()9(b)(l)(A)  finding  that  California’s 
protect iveness  finding  is  arbitrary  and 
capricious.'"'’ 

CARB  has  made  a  series  of 
protectiveness  determinations  with 
regard  to  its  ACC  program,  (.alifornia 
made  a  protectiveness  determination 
with  regard  to  the  2012  ZEV  and  LEV 
amendments  in  CARB’s  Resolution  12- 
11,  finding  that  the  amendments  would 
not  cause  the  California  motor  vehicle 
emission  standards,  in  the  aggregate,  to 
be  less  protective  of  public  health  and 
welfare  than  applicable  federal 
standards.'"'"  CARB  noted  that  this 
protectiveness  determination  is  the 
logical  extension  of  the  comparable 
findings  that  were  found  to  be  sufficient 
in  the  analyses  of  California’s  previous 
protectiveness  determinations  for  its 
ZEV,  LEV,  and  CHG  regulations. As 


In  situations  where  there  are  no  Federal 
standards  directly  comparable  to  the  specific 
('alifornia  .standards  under  review,  the  analysis  then 
oc(nirS  against  the  backdrop  of  previous  waivers 
which  determined  that  the  California  program  was 
at  lea.st  as  protective  of  the  federal  program  ((LEV 
II  +  ZEV)  +  C;HG).  See  71  FR  78190  (Uecemlrer  28. 
2008),  Decision  Document  for  Waiver  of  Federal 
Preemption  for  California  Zero  Emi.ssion  Vehicle 
(ZEV)  Standards  (December  21.  2006). 

MEMA  I.  627  F.2d  at  1122. 

'■’♦“Once  (.alifornia  has  come  forward  with  a 
finding  that  the  procedures  it  seeks  to  adopt  will 
not  undermine  the  protectivene.ss  of  its  standards, 
parties  opposing  the  waiver  request  must  show  that 
this  finding  is  unreasonable.”  MEMA  /.  627  F.2d  at 
1124. 

See  CARB’s  Resolution  12-11,  EPA-H(}-OAR- 
2012-0562-0006  at  22.  EPA  notes  that  the  CARB 
Board  also  resolved  that  it  found  that  separate 
('.alifornia  standards  and  test  procedures  are 
necessary  to  meet  compelling  and  extraordinary 
conditions.  Id.  at  23. 

““CARBS's  waiver  request  at  13,  citing  76  FR 
61095  (October  3,  2011),  68  FR  19811  (April  22, 
2003),  and  74  FR  32744  (July  8,  2009),  respectively. 


explained  in  CARB’s  waiver  request,  the 
ACC  program  will  result  in  reductions 
of  both  criteria  pollutants  and  GHC 
emissions  that,  in  the  aggregate,  are 
more  protective  than  the  pre-existing 
federal  standards.  CARB’s  Resolution 
12-11  also  sets  forth  the  Board  finding 
that  “It  is  appropriate  to  accept 
compliance  with  the  2017  through  2025 
MY  National  Program  as  compliance 
with  California’s  GHG  emission 
standards  up  through  the  2017  through 
2025  MYs,  once  U.S.  EPA  i.ssues  their 
Final  Rule  on  or  after  its  current  July 
2012  planned  release,  provided  that  the 
GHG  reductions  set  forth  in  U.S.  EPA’s 
December  1,  2011  Notice  of  Proposed 
Rulemaking  for  2017  through  2025 
model  year  passenger  vehicles  are 
maintained,  except  that  California  shall 
maintain  its  own  reporting 
requirements.”  Further,  CARB’s 
Resolution  12-21  sets  forth  that  the 
CARB  staff  “prepared  three  separate 
Regulatory  Notices  *  *  *  for  these 
amendments  [LEV  Ill/GHG  and  ZEV^ 
and  presented  them  to  the  Board  with 
a  single  coordinated  analysis  of 
emissions,  costs,  and  associated 
environmental  impacts  and  benefits. 
(iARB’s  Resolution  12-21  also  resolves 
that  the  “recitals  and  findings  contained 
in  Resolution  12-11,  are  incorporated 
by  reference  herein.” 

In  addition,  at  the  time  CARB  adopted 
the  “deemed  to  comply”  regulation,  the 
CARB  Board  found  that  such 
amendments  do  not  undermine  the 
Board’s  preVious  determination  that  the 
Regulation’s  emission  standards,  other 
emission  related  requirements,  and 
associated  enforcement  procedures  are, 
in  the  aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
federal  standards  and  are  consistent 
with  section  209  of  the  Clean  Air  Act.^’’ 
Therefore,  sub.sequent  to  the  finalization 
of  EPA’s  GHG  regulation  (August  31, 
2012),  and  as  part  of  the  CARB  Board’s 
adoption  of  the  “deemed  to  comply” 
rule  on  November  15,  2012,  the  Board 
resolved  and  determined  “that  the 
proposed  regulations  approved  for 
adoption  herein  will  not  cause 
California  motor  vehicle  emi.ssion 
standards,  in  the  aggregate,  to  be  less 
protective  of  public  health  and  welfare 
than  applicable  federal  standards.”**® 

With  regard  to  criteria  pollutants, 
CARB  notes  that  the  primary  fleet 
average  emission  requirement, 
beginning  in  2015,  declines  every  year 
to  a  fleet  average  NMOG  plus  NOx 


^"■CARB  Resolution  12-21  at  7. 

™ld.  at  10. 

'^^SeeCARB’s  Resolution  12-35;  EPA-HCJ-OAR- 
2012-0562-0374 
atp.  9.  • 


emission  standard  of  0.030  g/mi  in 
2025.  CARB  notes  that  this  is  clearly 
more  stringent  than  the  current  federal 
Tier  2  fleet  average  NOx  emission 
requirement  with  its  implied  fleet 
average  NMOG  and  plus  NOx 
reciuirement.  In  addition,  the  LEV  111  PM 
standards  3  mg/mi  and  1  mg/mi  are  also 
significantly  more  .stringent  than  the 
federal  Tier  2  p.m.  standards.  CARB  also 
notes  that  while  there  is  no  criteria 
emissions  benefit  with  its  ZEV 
requirements  in  terms  of  vehicle  (tank- 
to-wheel — TTW)  emissions  since  the 
LEV  III  criteria  pollutant  fleet  standard 
is  responsible  for  the  emission 
reductions,  but  CARB  notes  that  in 
terms  of  upstream  emission  impacts 
(well-to-wheel — WTW)  there  are 
emi.ssion  reductions  achieved  from  the 
ZEV  requirements.  There  are  no 
comparable  federal  standards. 

CARB  also  notes  that  wdth  regard  to 
GHG  emissions,  the  ACC  program  as  a 
whole  would  provide  major  reductions 
in  GHG  emissions  (e.g.,  by  2025  COi 
emissions  would  be  reduced  by  almost 
14  million  metric  tonnes  (MMT)  per 
year,  which  is  12  percent  from  baseline 
levels).  CARB’s  ACC  w'aiver  request, 
notes  that  the  federal  GHG  standards  do 
not  become  more  stringent  in  the  2017- 
2025  MYs,  as  CARB’s  do.  How'ever, 
CARB  states  that  it  understands  more 
stringent  .standards  will  “soon  be 
finalized.” 

At  the  time  the  Board  adopted  the. 
“deemed  to  comply”  amendments  it 
had  before  it  the  “Staff  Report;  Initial 
Statement  of  Rea.sons  demonstrating 
that  if  a  National  Program  standard  was 
theoretically  applied  only  to  California 
new  vehicle  .sales  alone,  it  might  create 
a  GHG  deficit  of  roughly  two  million 
tons  compared  to  the  California 
standards.**’  CARB  notes  that  there 
might  he  a  GHG  emission  deficit  if  the 
National  Program  applied  in  California, 
and  thus  CARB’s  GHG  emission 
standards  are  at  lea.st  as  stringent  as  the 
EPA  GHG  emi.ssion  .standards. 

1.  Comments  on  CARB’s  Protect ivene.s.s 
Determination 

The  Dealers  commented  on  CARB’s 
protectiveness  determinations  for  both 
its  GHG  emission  standards  and  its  ZEV 
regulations.  At  the  outset,  NADA  claims 
that  EPA  must  conduct  a  separate 
preemption  waiver  evaluation  for  each 
set  of  standards  in  the  ACC  program 


<»'  EPA-H{}-OAR-201 2-0562-0374  at  3.  GARB 
also  notes  that  to  the  extent  a  manufacturer  chooses 
not  to  exercise  their  National  Program  compliance 
option  in  (California  this  would  actually  provide 
additional  GHG  benefits  in  (California,  so 
compliance  in  California  can  never  yield  fewer 
cumulative  greenhouse  gas  reductions  from  the 
industry  wide  fleet  certified  in  (California. 
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{e.g.,  LEV  III  criteria  pollutants,  GHG, 
and  ZEV).  EPA  notes  that  NADA  did  not 
address  the  preemption  waiver  request 
for  the  GARB  LEV  III  standards. 

In  the  context  of  considering  the  ACC 
standards  individually,  NADA  states 
that  EPA  must  reject  CARB’s  GHG 
preemption  waiver  request  because 
CARB’s  finding  is  premature.  NADA 
maintains  that  CARB  has  not  conducted 
the  necessary  investigation  to  support  is 
protiK:tiveness  determination  because 
EPA  has  now  finalized  its  GHG 
emission  standards.  NADA  claims  that 
CARB’s  determination  should  measure 
the  standards  that  exist  at  the  time  EPA 
makes  its  waiver  decision.  NADA 
contends  that  rather  than  allowing 
CARB  to  look  at  the  program  as  a  whole, 
CARB  must  he  required  to  examine  each 
standard  before  the  Agency,  including 
the  GHG  standards  at  issue.  In  the 
alternative,  the  commenter  suggests  that 
CARB’s  protectiveness  determination  is 
arbitrary  and  capricious  since  CARB 
itself  cites  the  absence  of  the  federal 
GHG  standards  as  reason  for  its 
protectivene.ss  determination.  Finally, 
the  commenter  argues  that  CARB’s 
conclusions  are  not  backed  by  facts  or 
analysis  and  contradict  the  actuality 
that  emissions  from  other  parts  of  the 
world  and  the  United  States  affect 
global  concentrations,  and  therefore 
concentrations  in  California.  The 
Dealers  state  that  it  therefore  follows 
that  GHG  concentrations  in  California 
will  be  reduced  by  a  greater  amount  if 
reductions  occur  on  a  nationwide  basis, 
rather  than  just  statewide.  Thus  by 
definition.  CARB  standards  for  limiting 
GHG  emissions  from  California  cars  are 
loss  protective  than  the  applicable 
federal  standards. 

CARB’s  supplemental  comments,  in 
response  to  NADA’s  claims,  note  that 
California  demonstrated  that  it  was 
reasonable  for  the  Board  to  determine 
that  the  (California  standards  "as 
submitted"  are,  in  the  aggregate,  as  or 
more  stringent  than  the  applicable 
federal  standards.**^  CARB  suggests  this 
was  a  relatively  simple  determination  at 
the  time  of  CARB’s  June  2012  waiver 
request  becau.se:  (1)  EPA’s  proposed 
2017-202.‘>  MY  GHG  standards  were  not 
finalized;  (2)  EPA  had  not  proposed  or 
finalized  a  1  mg/mile  PM  standard  and 
other  criteria  pollutant  improvements 
for  2015  and  later  MYs;  and  (3)  EPA  has 
no  ZEV  program  that  may  achieve  an 
additional  incremental  wells-to-wheels 
criteria  pollutant  reduction.  (’ARB  slates 
that  this  prior  and  timely  Board 
determination  remains  sound  despite 


'■2 CARR  submitted  comment  on  Noveint)er  14, 
2012  (CARB  supplemental  comment).  EPA-HQ- 
(JAK-201 2-0562-0.37:1. 


the  now  finalized  EPA  GHG  standards 
because  (2)  and  (3)  remain  true  and 
because  EPA  GHG  standards:  (1)  do  not 
account  for  upstream  GHG  emissions  as 
does  C^alifornia’s  GHG  program;  (2) 
include  vehicle  multipliers  for  natural 
gas  vehicles,  effectively  diluting  federal 
standards  vis  a  vis  California’s;  and  (3) 
contains  relaxed  criteria  for  GHG  credits 
for  mild  hybrid-electric  vehicle  trucks, 
which  also  dilutes  the  federal  standard. 
CARB  also  notes  that  to  the  extent 
manufacturers  choose  the  EPA  GHG 
standard  compliance  path  to 
demonstrate  compliance  with  California 
standards  that  results  in  essentially 
equal  reductions  (as  stringent)  of  CIHG 
emissions  in  (California.  Separately. 
CARB  states  that  NADA’s  attempt  to 
exclude  CARB’s  LEV  III  standards  from 
the  “in  the  aggregate”  protectiveness 
determination  cannot  he  countenanced 
since  this  would  render  the  phrase  “in 
the  aggregate”  superfluous. 

In  addition,  within  CARB’s 
Resolution  12-35,  adopted  on 
November  15,  2012,  CARB  addresses 
two  issues  raised  by  NADA’s  comments 
to  EPA.  CARB’s  Re.solution  12-35  notes 
the  question  of  whether  the  CARB  Board 
failed  to  make  a  finding  that  California’s 
passenger  vehicle  program  remains  as 
protective  as  applicable  federal 
standards  given  the  proposed  “deemed 
to  comply”  rule  on  September  14,  21)12 
and  al.so  notes  the  question  whether 
California’s  program  is  no  longer  as 
protective  given  the  2017  through  2025 
MY  National  Program.  First,  it  .states 
that  it  sufficiently  addressed  NADA’s 
protectiveness  issues  in  its  November 
14,  2012  supplemental  submittal  to 
EPA.  Within  this  submission,  CARB 
noted  that  it  was  reasonable  for  the 
Board  to  determine  that  the  California 
.standards  as  suhinitted  ure,  in  the 
aggregate,  as  or  more  stringent  that  the' 
applicable  federal  standards.  CARB 
maintains  that  at  the  time  of  its  June 
2012  waiver  submittal  its  protectiveness 
determination  was  a  fairly  simple  one 
since  EPA’s  2017-2025  GHG  standards 
were  not  finalized,  EPA  had  not 
proposed  nor  finalized  a  1  mg/mile  PM 
standard  and  other  criteria  pollutant 
improvements  for  2015  and  later  MYs, 
and  EPA  has  no  ZEV  program  that  may 
achieve  an  additional  incremental 
wells-to-wheels  criteria  pollutant 
reduction.  CARB  notes  that  the  Board’s 
determination  remains  solid  despite  the 
now  finalized  National  Program  rule 
because  EPA  still  has  no  LEV  111  criteria 
pollutant/PM  equivalent  requirements 
and  because  EPA’s  GHG  standards  do 
not  account  for  ujjstream  GHG 
emissions  as  do  California’s,  and 
becau.se  the  National  Program  includes 


vehicle  multipliers  for  natural  gas 
vehicles  and  relax  criteria  for  GHG 
credits  for  mild  hybrid  electric  vehicle 
trucks. 

EPA  also  received  comment  regarding 
CARB’s  protectiveness  determination 
for  its  ZEV  standards.  The  Dealers 
suggest  that  CARB  failed  to  adequately 
provide  a  protectivene.ss  determination, 
and  such  a  determination  is  drawn  into 
question  given  CARB’s  stated 
conclusions  that  there  is  no  TTW 
emission  benefits  from  ZEV  and  that  the 
ZEV  regulation  does  not  provide  any 
additional  GHG  emi.ssion  reductions 
beyond  the  GHG  standards.  The  Dealers 
claim  that  CARB’s  failure  to  make  a 
protectivene.s.s  determination  regarding 
its  ZEV  standard  is  inherently..arbitrary 
and  capricious. 

CARB  states  that  contrary  to  NADA’s 
assertion  that  it  must  make  an 
individual  protectiveness  determination 
regarding  its  ZEV  amendments  CARB 
believes  that  requiring  California  to 
show  that  each  standard  (including  the 
ZEV  standard)  is  at  lea.st  as  protective  in 
the  aggregate  would  in  effect  ignore  the 
phrase  “in  the  aggregate”  in  .section 
209(b).  CARB  states  that  is  why  it  made 
one  protectiveness  determination.  CARB 
notes  that  purpose  of  the  ZEV  regulation 
is  to  commercialize  the  technologies 
needed  to  meet  long  term  goals  oven 
beyond  the  emission  reductions 
anticipated  by  the  LEV  III  program. 

2.  Is  California’s  protectiveness 
determination  arbitrary  and  capricious? 

As  described  above,  EPA’s  traditional 
analysis  has  been  to  evaluate 
California’s  protectiveness 
determination  by  comparing  the  new 
California  .standards,  or  amendments,  to 
applicable  EPA  emission  .standards  for 
tbe  same  pollutants.  EPA  notes  that  the 
“more  stringent”  standard  expressed  in 
1971  was  superseded  by  the  1977 
amendments  to  section  209,  which 
established  that  California’s  standards 
must  be,  in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  applicable  F’ederal  standards.  As 
noted  above,  this  was  intended  to  afford 
California  the  broadest  possible 
discretion  in  designing  is  motor  vehicle 
emission  program.  The  comparison  is 
undertaken  within  the  broader  context 
of  tbe  previously  waived  California 
program,  which  relies  upon 
protectiveness  determinations  that  EPA 
have  previously  found  were  not 
arbitrary  and  capricious. 


'“CARB's  supplemnnlfil  aiinmenls  at  3-4.  CARB 
also  rfiforonces  table  C.2  of  its  Initial  Statement  of 
Reasons  (I.SOR)  that  details  the  well  to  wheel 
emissions  benefits  of  the  ZEIV  program  eompared  to 
the  LEV  III  program.  EPA-HQ-()AR-201 2-0.562- 
0008. 
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Ki’A  believes  that  the  Dealers 
misajjply  our  jirior  statement,  made  in 
EPA’s  2009  GHG  waiver  decision,  that 
the  most  straightforw’ard  reading  of  the 
comparison  called  for  by  the  statute, 
between  California  and  Federal 
standards,  is  an  “apples  to  apples” 
comparison.**^  The  stated  purpose  of  the 
“apples  to  apples”  phrase  was  to 
determine  what  the  “applicable” 

Federal  standards  are  for  purposes  of 
evaluating  a  protectiveness 
determination,  in  response  to  comments 
that  the  federal  CAFE  standards  adopted 
by  NHTSA  should  be  considered 
applicable  federal  standards  for 
purposes  of  this  wavier  criterion.  EPA 
explained  in  the  GHG  waiver  decision 
that  “The  term  ‘applicable’  has  to  refer 
to  what  Federal  standards  apply,  and 
the  most  straightforward  meaning  is  that 
they  apply  in  the  same  way  that  the 
California  standards  apply,  by  setting 
limits  on  emissions  of  air  pollutants.” 
Therefore,  given  the  uniqueness  of  a 
GARB  waiver  request  that  includes 
interrelated  standards  applicable  to  the 
same  vehicle  category  EPA  believes 
garb’s  approach  of  making  one 
protectiveness  determination  for  its 
AG(j  program  is  a  reasonable  approach 
permitted  under  section  209(b).**''’ 
Although  .section  209(b)(2)  informs  EPA 
of  the  conclusion  it  must  draw’  if  each 
standard  is  at  least  as  stringent  as  the 
comparable  federal  standard,  EPA  notes 
the  protectiveness  determination  that 
t^ARB  presents  in  a  waiver  request 
typically  includes  an  implicit  nr  explicit 
in  the  aggregate  protectiveness 
determination  since  GARB  typically 
examines  whether  its  new  standards 
(plural)  undermine  previous 
protectivene.ss  determinations,  whicii 
EPA  evaluated  in  prior  waiver 
decisions.  In  this  context,  once  GARB 
presents  an  in  the  aggregate 
protectiveness  determination  EPA 
believes  it  appropriate  to  initially 
evaluate  such  .standards  in  a  side-by- 
side  comparison  with  applicable 
Federal  .standards  and  then  determine 
whether  such  standards  are,  in  the 
aggregate,  as  protective  as  applicable 
Federal  standards. 

In  the  context  of  CARB’s  AGG 
standards  this  side-by-side  analysis  is 
simple.  EPA  has  already  determined 
that  Galifornia  was  not  arbitrary  and 
capricious  in  its  determination  that  the 
pre-existing  Galifornia  standards  for 
light-duty  vehicles  and  trucks,  known  as 
LEV  II,  is  at  least  as  protective  as 


See  74  KR  at  327.'jO. 

•’’’EPA  also  notes  that  (^ARB  has  provided 
complete  information  and  determinations  that  even 
in  the  context  of  comparing  individual  standards 
their  standards  are  as  protective  of  public  health 
and  welfare  as  applicable  Federal  standards. 


comparable  federal  standards,  known  as 
the  Tier  II  standards.'*®  In  this  instance, 
GARB  has  finalized  new  and  more 
stringent  criteria  pollutant  standards 
(LEV  III)  while  the  Tier  II  .standards 
remain  in  place  at  the  federal  level.  In 
the  absence  of  newer  EPA  standards 
since  the  time  of  its  prior  waiver  for 
garb’s  lev  II  standards  there  is  a'clear 
rational  basis  for  GARB’s  determination 
that  its  standards  will  be  at  least  as 
protective  of  human  health  and  welfare 
as  applicable  federal  standards. 

'fhe  Dealer’s  comments  assert  that 
CARB’s  protectiveness  determination 
was  premature  because  that  assessment 
occurred  before  EPA  finalized  its  own 
GHG  emission  standards.  However,  EPA 
believes  that  GARB’s  initial 
protectiveness  determination  (submitted 
to  EPA  in  CARB’s  June  2012  w'aiver 
request)  was  not  premature  and  was 
appropriate  given  the  EPA  standards  in 
effect  at  that  time.  At  the  time  GARB 
submitted'its  waiver  request,  EPA’s 
GHG  emission  standards  for  the  2017 
through  202.5  MYs  W’ere  the  .same  for 
tho.se  MYs  as  for  MY  201H,  w'hile 
GARB’s  were  becoming  more  and  more 
stringent  over  that  period;  therefore. 
CARB’s  protectivene.ss  finding  was 
reasonable  at  that  time. 

Subsequent  to  EPA’s  promulgation  of 
its  final  GHG  standards,  in  the  context 
of  CARB’s  “deemed  to  comply” 
regulation,  GARB  has  provided  an 
updated  protectiveness  determination 
(.see  Resolution  12-35)  regarding  the 
Galifornia  GHG  emission  standards,  in 
terms  of  the  underlying  benefits  of 
(’ARB’s  program.  EPA  finds  California 
to  be  correct  in  its  determination  that 
the  “deemed  to  comply”  regvdation  does 
not  undermine  CARB’s  determination 
that  its  regulations  are  in  the  aggregate 
as  protective  as  EPA’s  standards. 

GARB’s  regulation  will  achieve,  in  the 
aggregate,  equal  or  even  additional  C»HG 
emission  reductions  in  Galifornia 
relative  to  federal  GHG  standards,  even 
if  manufacturers  choose  to  comply  with 
the  California  regulations  by  complypig 
w'ith  EPA’s  (jHG  emission  standards.  As 
noted  above,  EPA’s  National  Program 
standards  do  not  account  for  upstream 
GHG  emi.ssions  as  do  California’s  and 
EPA’s  GHG  standards  includes  vehicle 
multipliers  for  natural  gas  vehicles  and 
relax  criteria  for  GHG  credits  for  mild 
hybrid  electric  vehicle  trucks.  EPA  akso 
believes  that  GARB  correctly  notes  that 
even  with  the  “deemed  to  comply” 
amendments,  one  or  more 
manufacturers  could  still  choose  to 


FR  19811  (April  22,  200.1)  and  Decision 
Document  for  Waiver  of  Federal  Preemption  for 
I/1W  Emission  Vehicle  Amendments  (LEV  (I)  (April 
11,  2003). 


continue  demonstrating  compliance  in 
California  under  the  existing  Galifornia 
regulations.  To  the  extent  manufacturers 
choose  EPA’s  GHG  standards  as  the 
compliance  path — in  Galifornia — the 
Galifornia  .standard,  by  definition  would 
yield  at  least,  essentially  equivalent 
GHG  reductions,  so  (California’s 
standards  cannot  be  less  stringent. 

The  Dealers  seem  to  suggest  that  with 
EPA’s  GHG  standards  there  will  he  a 
greater  reduction  of  GHG  emissions 
compared  to  the  California  GHG 
emission  standards.  California’s 
protectiveness  determination  applies 
only  to  the  protectiveness  of  CARB’s 
emi.ssion  .standards,  in  California, 
compared  to  applicable  federal 
standards.  EPA  believes  that  the  Dealers 
ignore  the  obvious,  that  all  staktdiolders, 
including  (California,  recognize  the  need 
for  reductions  of  GH(^  emissions,  as 
well  as  emi.ssion.s  of  other  pollutants,  on 
a  national  basis.  The  fiideral  GHG 
emission  standards,  applied  in  50  states, 
will  generally  result  in  ?nore  emission 
reductions  than  (CARB  standards 
applied  solely  in  (California,  if  (California 
were  required  to  achieve  equal  emission 
results  (with  reductions  counted  only  in 
(California)  to  a  federal  program  this 
would  render  209(b)  unusable.  The 
relevant  comparison  is  b(;tween  the 
emission  reductions  achieved  in 
(California  under  the  Galifornia  program 
versus  the  emission  reductions  in 
(California  under  the  comparable  federal 
program.  Emissions  reductions  in  other 
states  are  not  considered,  which  is 
appropriate  becau.se  the  waiver  decision 
affects  only  Galifornia’s  emission 
standards,  not  the  federal  standards  that 
exist  regardless  of  EPA’s  decision.  EPA 
believes,  and  the  record  contains  no 
evidence  otherwise,  that  the  reductions 
due  to  GARB’s  GIKC  emission  standards 
in  Galifornia  versus  the  reductions  of 
the  comparable  federal  GHG  emission 
standards  in  Galifornia,  demonstrates 
that  GARB’s  GHG  emission  standards 
are  at  least  as  protective  as  applicable 
federal  standards.  EPA  notes  that  NADA 
raised  similar  arguments  in  the  context 
of  EPA’s  within  the  .scope  waiver 
decision,  issued  on  June  14,  2011,  for 
GARB’s  GH(C  emission  amendments  that 
included  a  “deemed  to  comply” 
provision  for  GHG  emi.ssion  .standards 
during  the  2012  through  2016  MYs.  EPA 
noted  “Thus,  at  the  very  least, 
compliance  with  California’s  GHG 
standards  under  the  revised  regulations 
will  result  in  the  same,  if  not  more, 
emi.s.sion  reductions  than  would  occur 
in  the  absence  of  the  (California 
standards.  NADA  provides  no  evidence 
that  CARB’s  standards  are  less 
protective  than  the  applicable  Federal 
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standards.  As  such.  NAUA  fails  to 
present  any  evidence  or  make  any 
showing  that  the  amendments 
undermine  California’s  previous 
determination  that  its  standards,  in  the 
aggregate,  are  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  .standards.” 

With  regard  to  CARB’s  ZEV 
amendments  EPA  believes  that  CARB 
has  provided  a  reasoned  basis  for  their 
determination  that  the  ZEV  regulations 
are  as  protective  or  public  health  and 
welfare  as  comparable  federal 
requirements,  whic:h  for  ZEV  are 
nonexistent.  In  EPA’s  2008  ZEV  waiver 
proc;eeding,  EPA  conducted  its 
traditional  analysis  to  compare 
California's  newly  enacted  ZEV 
standards  to  a  similar  lack  of  applicable 
federal  standards.  At  that  time 
(^lifornia  found,  and  EPA  deemed 
reasonable,  that  the  addition  of  the  ZEIV 
standards  did  not  render  California’s 
LEV  II  program,  for  which  a  waiver  had 
previously  been  granted,  less  protective 
than  the  federal  Tier  II  program.  In 
addressing  the  Alliance  of  Automobile 
Manufacturers’  petition  for 
reconsideration  with  respect  to  this 
issue,  EPA  stated  that  “the  words 
‘standards’  and  ‘in  the  aggregate’  in 
section  2()9(b)(l)(A)  *  *  *,  at  minimum, 
include  all  the  standards  relating  to  the 
control  of  emissions  for  a  category  of 
vehicles  (e.g.,  pa.ssenger  cars,  etc.) 
subject  to  CARB  regulation,  particularly 
where  the  standard^  are  designed  to 
respond  to  the  same  type  of 
pollution.”  California’s  ZEV  and  CHG 
emis.sion  standards  are  an  addition  to  its 
LEV  program.  EPA  has  not  received  any 
comment  to  suggest  that  the  existence  of 
either  of  these  additional  regulatory 
components  undermines  the 
[)rotectiveness  of  CARB’s  LEV  HI 
emission  standards.  Although  the 
Dealers  suggest  that  “consumers  facing 
a  CARB-con.strained  mix  at  their  local 
dealership  may  elect  to  buy  a  CARB- 
exempted  brand,  to  purchase  a  late- 
model  used  vehicle,  or  defer  vehicle 
purchases  altogether,”  EPA  believes  that 
the  Dealers  have  failed  to  j)resent  any 
legal  argument  as  to  why  EPA  should 
take  this  into  consideration  within  the 
waiver  criteria.  We  also  find  that  the 
Dealers  have  failed  to  provide  evidence, 
under  any  standard  of  proof,  as  to 
whether  such  outcomes  would 
ultimately  impair  the  protectiveness  of 


76  FK  3469.a.  34696  dune  14.  2011). 

D«;ision  Document  tor  Waiver  of  Federal 
I’rtHimption  for  California's  Zero  Fmi.ssion  Vehicle 
(ZEV)  .Standards  (I)fx;eml)er  21, 2006)  and  El’A's 
August  13.  2008  Response  to  Petition  for 
Administrative  Reconsideration  of  EPA's  ZEV 
Waiver  Decision  (through  the  201 1  Model  Year) 
published  on  Decemlier  28.  2006. 


C,ARB’s  emission  standards.  EPA 
believes  it  is  appropriate,  and  certainly 
reasonable,  for  CARB  to  evaluate  its 
standards  in  the  aggregate  when  the 
nature  of  its  regulations  are  interrelated 
and  the  regulatitms  are  submitted  to 
EPA  as  one  ACC  program.  Although 
NADA  suggests  that  CARB  failed  to 
make  an  individual  protectiveness 
determination  for  its  ZEV  standards, 

EPA  believes  this  is  of  no  significance 
in  light  of  the  overall  protectiveness  of 
CARB’s  emission  standards  and  the  lack 
of  an  applicable  federal  ZEV  program. 
The  Dealers  mere  contentions,  which 
CARB  reasonably  refutes  in  its 
supplement  comments,'’-*  that  there  is 
no  criteria  emission  benefit  from  the 
ZEV  proposal  in  terms  of  TTW 
emissions,  and  that  the  ZEV  regulation 
does  not  provide  CHG  emission 
reductions  in  addition  to  the  LEV  III 
GHG  regulation,  suggest  no  reason  to 
find  that  CARB’s  ACC  program  is  any 
less  protective  of  public  health  and 
welfare  becaiise  of  the  existence  of  such 
ZEV  standards. 

3.  Section  209(b)(1)(A)  Conclusion 

Based  on  the  record  before  EPA,  we 
cannot  find  that  CARB  was  arbitrary  and 
capricious  in  its  finding  that  the 
California  ACC  program  standards, 
including  the  LEV  III  criteria  pollutant 
and  GHG  emission  standards  along  with 
its  ZEV  amendments  are,  in  the 
aggregate,  at  lea.st  as  protective  of  public 
health  and  welfare  as  applicable  federal 
standards. 

B.  Docs  Californio  need  its  standards  to 
meet  compelling  and  extraordinary 
conditions? 

Under  .section  209(b)(1)(B)  of  the  Act, 
EPA  cannot  grant  a  waiver  if  EPA  finds 
that  California  “does  not  need  such 
State  standards  to  meet  compelling  and 
extraordinary  conditions.”  EPA  has 
traditionally  interpreted  this  provision 
as  requiring  a  consideration  of  whether 
California  needs  a  separate  motor 
vehicle  program  to  meet  compelling  and 
extraordinary  conditions.  However  in 
EPA’s  March  B,  2008  denial  of  CARB’s 
GHG  waiver  request  (GHG  waiver 
denial),  EPA  limited  this  interpretation 
to  California’s  motor  vehicle  standards 
that  are  designed  to  address  local  or 
regional  air  pollution  problems.  EPA 
determined  that  the  traditional 
interpretation  was  not  appropriate  for 
standards  designed  to  address  a  global 
air  pollution  problem  and  its  effects  and 
that  it  was  appropriate  to  address  such 
standards  separately  from  the  remainder 
of  the  program.  EPA  then  found  that 
California  did  not  need  such  standards 


"**  .Sep  CARB  supplenuiiital  comments  at  3—4. 


to  meet  compelling  and  extraordinary 
conditions.  The  interpretation  adopted 
in  the  March  6.  2008  waiver  denial  was 
before  EPA  for  reconsideration  when 
CARB  resubmitted  its  GHG  waiver 
request  and  EPA  announced  a  new 
opportunity  for  hearing  and  public 
comment  on  February  12,  2009.^" 

Set  forth  below  is  a  summary  of  EPA’s 
departure  from  the  traditional 
interpretation  of  section  209(b)(1)(B)  in 
the  GHG  waiver  denial  along  with  EPA’s 
return  to  the  traditional  interpretation 
(confirmed  today)  in  EPA's  waiver  of 
preemption  of  CARB’s  GHG  standards 
on  July  8,  2009  (GHG  waiver).^'  Because 
EPA  received  comment  suggesting  that 
CARB’s  GHG  and  ZEV  standards  do  not 
meet  the  requirements  of  section 
209(b)(1)(B),  EPA  believes  it  useful  to 
recount  the  interpretive  history 
a.s.sociated  with  both  GHGs  and 
traditional  local  and  regional  air 
pollutants  to  explain  why  EPA  believes 
that  section  209(b)(1)(B)  should  be 
applied  in  the  same  manner  for  all  air 
pollutants. 

As  explained  below,  EPA  finds  that 
the  ojjponent  of  the  ACC  waiver  has  not 
met  its  burden  of  demonstrating  why 
(;ARB  no  longer  has  a  need  for  its  motor 
vehicle  emi.ssions  program  under  EPA’s 
interpretation  of  section  209(b)(1)(B). 
Although  EPA  is  not  adopting  the 
Dealers  suggested  interpretation,  EPA 
also  finds  that  the  opponent  of  the 
waiver  has  not  met  its  burden  of 
demonstrating  that  GARB  does  not  have 
the  need  for  either  its  GHG  or  ZEV 
standards. 


In  the  March  fi,  2008  waiver  denial, 
EPA  provided  its  rea.soning  for  changing 
its  long-standing  interpretation  of  this 
provision,  as  it  pertains  to  California 
standards  designed  to  address  global  air 
pollution.  EPA  described  its 
longstanding  interpretation  in  some 
detail,  .stating  that: 

Under  this  approach  EPA  dons  not  look  at 
whether  the  specific  standards  at  issue  are 
needed  to  meet  compelling  and  extraordinary 
conditions  related  to  that  air  pollutant.  For 
example.  EPA  reviewed  this  issue  in  detail 
with  regard  to  particulate  matter  in  a  1984 
waiver  decision. In  that  waiver  proceeding, 
California  argued  that  EPA  is  restricted  to 
considering  whether  California  needs  its  own 
motor  vehicle  program  to  meet  compelling 
and  extraordinary  conditions,  and  not 
whether  any  given  standard  is  neces.sary  to 
meet  such  conditions.  Opponents  of  the 
waiver  in  that  proceeding  argued  that  EPA 
was  to  consider  whether  California  needed 


™74  FR  7040  (February  12,  2009). 

74  FR  32744  (July  9.  2009). 

=’2 49  FR  18887  (May  3,  1984), 
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these  PM  standards  to  meet  compelling  and 
extraordinary  conditions  related  to  PM  air 
pollution. 

The  Administrator  agreed  with  California 
that  it  was  appropriate  to  look  at  the  program 
as  a  whole  in  determining  compliance  with 
section  209(b)(1)(B).  One  justification  of  the 
Administrator  was  that  many  of  the  concerns 
with  regard  to  having  separate  state  standards 
were  based  on  the  manufacturers’  worries 
about  having  to  meet  more  than  one  motor 
vehicle  program  in  the  country,  but  that  once 
a  separate  California  program  was  permitted, 
it  should  not  be  a  greater  administrative 
hindrance  to  have  to  meet  further  standards 
in  California.  The  Administrator  also 
justified  this  decision  by  noting  that  the 
language  of  the  statute  referred  to  “such  state 
standards,"  which  referred  back  to  the  use  of 
the  same  phrase  in  the  criterion  looking  at 
the  protectiveness  of  the  standards  in  the 
aggregate.  He  also  noted  that  the  phrase 
referred  to  standards  in  the  plural,  not 
individual  standards.  He  considered  this 
interpretation  to  be  consistent  with  the 
ability  of  C^alifornia  to  have  some  standards 
that  are  less  stringent  than  the  federal 
standards,  as  long  as,  per  section 
209(h)(1)(A),  in  the  aggregate  its  standards 
were  at  least  as  protective  as  the  fedcsral 
standards. 

The  Administrator  further  stated  that  in  the 
legislative  history  of  section  209,  the  phrase 
“c(jinpelling  and  extraordinary 
circumstances”  refers  to  “certain  general 
circumstances,  unique  to  C'alifornia, 
primarily  responsible  for  causing  its  air 
pollution  problem.”  like  the  numerous 
thermal  inversions  caused  by  its  local 
geography  and  wind  patterns.  The 
Administrator  also  noted  that  Congress 
recognized  "the  presence  and  growth  of 
California’s  vehicle  population,  whose 
emissions  were  thought  to  be  responsible  for 
ninety  percent  of  the  air  pollution  in  certain 
parts  of  California.”  ^  *  EPA  reasoned  that  the 
term  compelling  and  extraordinary 
conditions  “do  not  refer  to  the  levels  of 
pollution  direc:tly.”  In.stead,  the  term  refers 
primarily  to  the  factors  that  tend  to  produce 
iiigher  levels  of  pollution — “geographical  and 
climatic  conditions  (like  thermal  inversions) 
that,  when  combined  with  large  numbers  and 
high  concentrations  of  automobiles,  create 
.serious  air  pollution  problems.” 

Tho  Administrator  summarized  that 
under  this  interpretation  the  question  to 
he  addressed  in  the  second  criterion  is 
whether  these  "fundamental 
conditions”  (i.e.  the  geographical  and 
climate  conditions  and  large  motor 
vehicle  population)  that  cause  air 
pollution  continued  to  exi.st,  not 
whether  the  air  pollution  levels  for  PM 
were  compelling  and  extraordinary,  or 
the  extent  to  which  these  specific  PM 
standards  will  address  the  PM  air 
pollution  problem. 

However  in  the  GHG  waiver  denial, 
EPA  limited  this  interpretation  to 


Id.  at  18890. 

="'73  FR  12156,  12159-60 
^573  FR  at  12159-60. 


California’s  motor  vehicle  standards  that 
are  designed  to  address  local  or  regional 
air  pollution  problems.  EPA  determined 
that  the  traditional  interpretation  was 
not  appropriate  for  standards  designed 
to  address  a  global  air  pollution  problem 
and  its  effects.^** 

With  respect  to  a  global  air  pollution 
problem  like  elevated  concentrations  of 
GHGs,  EPA’s  GHG  waiver  denial  found 
that  the  text  of  section  209(b)(1)(B)  was 
ambiguous  and  did  not  limit  EPA  to  this 
prior  interpretation.  In  addition,  EPA. 
noted  that  the  legislative  history 
supported  a  decision  to  “examine  the 
.second  criterion  .specifically  in  the 
context  of  global  climate  change.”  The 
legi.slative  history: 

((Indicates  that  Congress  was  moved  to 
allow  waivers  of  preemption  for  C',alifornia 
motor  vehicle  standards  based  on  the 
particular  effects  of  local  conditions  in 
California  on  the  air  pollution  problems  in 
California.  Congress  di.scus.sed  “the  unique 
problems  faced  in  California  as  a  result  of  its 
climate  and  topography.”  H.R.'Rep.  No.  728. 
90th  Cong.  Ist  Sess.,  at  21  (1967).  See  also 
Statement  of  Cong.  Holifield  (CA).  113  Cong. 
Rec.  30942-43  (1967).  Congress  also  noted 
the  large  effect  of  local  vehicle  pollution  on 
such  local  problems.  See,  e.g..  Statement  of 
C.ong.  Bell  (CA)  113  Cong.  Rec.  30946.  In 
particular.  Congress  foc:u.sed  on  California’s 
smog  problem,  which  is  espetaally  affected 
by  local  conditions  and  local  pollution.  See 
Statement  of  Cong.  Smith  (CA)  113  Cong. 

Rec.  30940—41  (1967);  Statement  of  Cong. 
Holifield  (CA),  id.  at  30942.  See  also,  MEMA 
/.  627  F.  2d  1095,  1109  (DC  Cir.,  1979) 

(noting  the  di.scussion  6f  California’s 
“peculiar  loc;al  conditions”  in  the  legislative 
history).  Ck)ngress  did  not  justify  this 
provision  based  on  pollution  problems  of  a 
more  national  or  global  nature  in  justifying 
this  provision. 

Relying  on  this,  and  without  any 
further  significant  discu.ssion  of  either 
congressional  intent  or  how  this  new 
approach  properly  furthered  the  goals  of 
.section  209(b),  EiPA  determined  that  it 
was  appropriate  to: 

[Rjeview  f^alifornia’s  GHG  standards 
.separately  from  the  remainder  of  its  motor 
vehicle  emission  control  program  for 
purpo.ses  of  section  209(b)(1)(B).  In  this 
context  it  is  appropriate  to  give  meaning  to 
this  criterion  by  looking  at  whether  the 
emissions  from  C,alifornia  motor  vehicles,  as 
well  as  the  local  climate  and  topography  in 
(California,  are  the  fundamental  causal  factors 
for  the  air  pollution  problem — (devated 
conc:entrations  of  greenhouse  gase.s — apart 
from  the  other  parts  of  (California’s  motor 


recently  reaffirmed  that  the  traditional 
interpretation  still  applied  for  motor  vehicle 
standards  designed  to  address  air  pollution 
problems  that  are  local  or  regional  in  nature.  71  FR 
78190,  78192  (December  28.  2008);  .see  also  71  F'R 
78190  and  Decision  Document  for  Waiver  of 
Federal  Preemption  for  California  Zero  Emission 
Vehicle  Standards,  at  34. 

”73  FR  at  12161. 


vehicle  program,  which  are  intended  to 
remediate  different  air  pollution  concerns. 

EPA  then  applied  this  interpretation 
to  the  GHG  standards  at  issue  in  that 
waiver  proceeding.  Having  limited  the 
meaning  of  this  provision  to  situations 
where  the  air  pollution  problem  was 
local  or  regional  in  nature,  EPA  found 
that  California’s  GHG  standards  do  not 
meet  this  criterion.  EPA  also  found  that 
the  elevated  concentrations  of  GHGs  in 
California  are  similar  to  concentrations 
elsewhere  in  the  world,  and  that  local 
conditions  in  California  such  as  the 
local  topography  and  climate  and  the 
number  of  motor  vehicles  in  California 
are  not  the  determinant  factors  causing 
the  elevated  GHG  concentrations  found 
in  California  and  elsewhere.  Thus,  EPA 
found  that  California  did  not  need  its 
GHG  standards  to  meet  compelling  and 
extraordinary  conditions,  and  denied 
the  GHG  waiver. 

EPA  al.so  considered  an  alternative 
interpretation,  where  EPA  would 
consider  "the  effects  in  California  of  this 
global  air  pollution  problem  in 
California  in  comparison  to  the  rest  of 
the  country,  again  addressing  the  GHG 
standards  separately  from  the  rest  of 
California’s  motor  vehicle  program.” 
Under  this  alternative  interpretation, 
EPA  considered  whether  the  impacts  of 
global  climate  change  in  California  were 
significant  enough  and  different  enough 
from  the  rest  of  the  country  such  that 
California  could  be  considered  to  need 
its  GHG  standards  to -meet  compelling 
and  extraordinary  conditions.  EPA 
determined  that  the  waiver  should  be 
denied  under  this  alternative 
interpretation  as  well. 

2.  EPA’s  July  9,  2009  GHG  Waiver 

In  EPA’s  July  9,  2009  GHG  waiver,  the 
Agency  determined  that  the  better 
approach  was  to  review  California’s 
need  for  its  new  motor  vehicle 
emissions  program  as  a  whole  to  meet 
compelling  and  extraordinary 
conditions,  and  not  to  apply  this 
criterion  to  specific  .standards,  or  to 
limit  it  to  standards  designed  to  address 
only  local  or  regional  air  pollution 
problems.  EPA  reasoned  that  the 
traditional  approach  to  interpreting  this 
provision  was  the  best  approach  for 
considering  a  waiver  directed  to  GHG 
emission  standards,  as  well  as  a  waiver 
for  standards  directed  to  address  local 
or  regional  air  pollution  problems.^" 


^"The  traditional  interpretation  of  section 
209(h)(1)(B)  is  certainly  not  “unambiguous 
pre<;luded"  by  the  language  of  the  statute.  See 
Entergy  Corp.  v.  Hiverkeeper.  Inc.,  129  S.Ct.  1498 
(2009)  (“That  view  governs  if  it  is  a  reasonable 
interpretation  of  the  statute — not  necessarily  the 
only  possible  interpretation,  nor  even  the 
interpretation  deemed  most  reasonable  by  the 
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Therefore.  Ei’A  needed  the 
interpretation  that  was  applied  in  the 
March  6,  2008  waiver  denial  and  stated 
it  should  no  longer  be  followed. 

EPA  reasoned  that  the  traditional 
interpretation  was  the  most 
straightforward  reading  of  the  text  and 
legislative  history  of  sei;tion  209(b). 
('ongress  decided  in  1977  to  allow 
California  to  promulgate  individual 
standards  that  are  not  as  stringent  as 
comparable  federal  standards,  as  long  as 
the  standards  are  “in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  federal  standards." 
This  decision  by  Congress  requires  EPA 
to  allow  C.alifornia  to  promulgate 
individual  standards  that,  in  and  of 
themselves,  might  not  be  considered 
needed  to  meet  compelling  and 
extraordinary  circumstances,  but  are 
part  of  C,alifornia’s  overall  approach  to 
reducing  vehicle  emissions  to  address 
air  pollution  problems. 

Further,  we  noted  that  EPA  is  to 
determine  whether  California’s 
protectiveness  determination  is  arbitrary 
and  capricious  under  section 
209(b)(1)(A),  and"  whether  California 
does  not  need  “such  State  standards"  to 
meet  compelling  and  extraordinary 
conditions  under  section  209(b)(1)(B). 
The  natural  reading  of  these  provisions 
led  EPA  to  consider  the  same  group  of 
standards  that  California  considered  in 
making  its  protectiveness 
determination.  While  the  words  “in  the 
iiggregate"  are  not  specifically 
mentioned  in  section  209(b)(1)(B).  El’A 
explained  that  it  does  refer  to  the  need 
for  “such  State  standards,”  rather  than 
“each  State  standard"  or  otherwise 
indicate  a  standard-by-standard 
analysis. 

We  al.so  noted  that  EPA’s  GHC  waiver 
denial  had  determined  that  this 
provision  was  appropriately  interpreted 
to  consider  f ’.alifornia’s  .standards  as  a 
group  for  standards  designed  to  address 
local  or  regional  air  pollution  problems, 
but  should  be  interpreted  in  the 
opposite  fashion  for  standards  designed 
to  addre.ss  global  air  pollution  problems. 
The  text  of  the  provision,  however, 
draws  no  such  distinction,  and  provides 
no  indication  other  than  Congre.ss 
intended  a  single  interpretation  for  this 
provision,  not  one  that  varied  ba.sed  on 

c:f>urts.  Chevron  H.S.A.  Inc.  v.  Natural  Hesaiircex 
Defense  Counci/.  Inc..  467  U.S.  B.37,  843-844 
(1984).")  ("It  seems  to  us.  tlierefore,  that  the  phrase 
“be.st  available."  even  with  the  added  speciHcation 
"for  minimizing  adverse  environmental  impact." 
does  not  unambiguously  preclude  cost-benefit 
analv-sis.").  Carmw  v.  Merit  Systems  Protection 
Hoard.  S64  F.3d  1359  (Fed.  C;ir.  2009)  ("|Wle  are 
obligated  to  give  controlling  effect  to  |agetK:v‘s| 
interpretation  if  it  is  rea.sonable  and  is  not  contrary 
to  the  unambiguouslv  expressed  intent  of 
Cxingress".  citing  Entergy  Corp.]. 


the  kind  of  air  pollution  problnm  at 
issue. 

EPA  also  explained  that  the  CHG 
waiver  denial  had  considered  the 
legislative  history,  and  determined  that 
Congress  was  motivated  by  concern  over 
lot;al  conditions  in  (’.alifornia  that  led  to 
local  or  regional  air  pollution  problems, 
and  from  this  EPA  determined  that 
fkmgress  intended  to  allow  (lalifornia  to 
address  these  kinds  of  local  or  regional 
air  pollution  problems,  but  no  others. 
However,  upon  a  reexamination  of  the 
legislative  history  EPA  found  that  the 
determination  noted  above  ignores  the 
main  thrust  of  the  text  and  legislative 
hi.story  of  section  209(b).  and 
improperly  reads  too  much  into  an 
absence  of  discussion  of  global  air 
j)ollution  problems  in  the  legislative 
history.  The  structure  of  section  209, 
both  as  adopted  in  1907  and  as 
amended  in  1977,  is  notable  in  its  focus 
on  limiting  the  ability  of  EPA  to  deny 
a  waiver,  and  thereby  preserves 
discretion  for  C^alifornia  to  construct  its 
motor  vehicle  program  as  it  deems 
appropriate  to  protect  the  health  and 
welfare  of  its  citiz.ens.  The  legislative 
history  indiciates  Congress  quite 
intentionally  re.stricted  and  limited 
EPA’s  review  of  California’s  standards, 
and  its  express  legislative  intent  was  to 
“provide  the  broadest  possible 
di.scretion  (to  California)  in  selecting  the 
best  means  to  protect  the  health  of  its 
citizens  and  the  public  welfare.”  The 
DC  Circuit  recognized  that  “(tlhe  history 
of  the  congressional  consideration  of  the 
California  waiver  provision,  from  its 
original  enactment  up  through  1977, 
indicates  that  Congre.ss  inte?nd(!d  the 
State  to  continue  and  expand  its 
pioneering  efforts  at  adopting  and 
enforcing  motor  vehicle  emission 
standards  different  from  and  in  large 
measure  more  advanced  than  the 
corresponding  federal  program.  In  short, 
to  act  as  a  kind  of  laboratory  for 
innovatitjn.  *  *  *  For  a  court  (to  limit 
California’s  authority!  despite  the 
ab.sence  of  such  an  indication  would 
only  fru-strate  the  congressional 
intent.’’”" 

EPA  also  determined  that  it  was  fully 
consi.stent  with  the  expressed  intention 
of  Congress  to  interpret  section 
209(b)(1)(B)  the  .same  way  both  for 
standards  designed  to  address  local  and 
regional  air  pollution  problems,  and 
standards  designed  to  address  global  air 
pollution  problems.  Congress  intended 
to  provide  California  the  broadest 
possible  discretion  to  develop  its  motor 
vehicle  emissions  program.  Neither  the 

Rep.  No.  294.  9.5th  Cong..  1st  Sess.  301- 
.302  (1977).  SeeMEMA  I.  627  F.  2<1  at  1110-11. 

"o  MEM  A  /.  627  F.  2d  at  1111 


text  nor  the  legislative  history  of  section 
2()9(b)  indicates  that  Congress  intended 
to  limit  this  broad  di.scretion  to  a  certain 
kind  of  air  pollution  problem,  or  to  take 
away  all  discretion  with  respect  to 
global  air  pollution  problems.”'  In 
addition,  EPA  reasoned  that  applying 
the  traditional  interpretation  to  GHG 
standards  does  not  change  the  basic 
nature  of  the  compromise  established  by 
(Congress — (ialifornia  t;ould  act  as  the 
laboratory  for  the  nation  with  respect  to 
motor  vehicle  emission  control,  and 
manufacturers  would  continue  to  face 
just  two  sets  of  emissions  standards — 
California’s  and  EPA’s. 

EPA  further  explained  that  this 
interjiretation  was  consistent  with 
Omgressional  purpose,  as  compared  to 
the  interpretation  adopted  in  the  GHG 
waiver  denial  relied  on  the  discussion 
in  the  legislative  history  of  local 
conditions  in  California  leading  to  air 
pollution  problems  like  ozone.  While 
this  was  properly  read  to  support  the 
view  that  section  209(b)  should  be 
interpreted  to  address  California’s  need 
for  a  motor  vehicle  program  as  a  whole, 
the  GHG  waiver  denial  went  further  and 
inferred  that  by  discussing  such  local 
conditions.  Congress  also  intended  to 
limit  California’s  discretion  to  only 
these  kinds  of  local  or  regional  air 
pollution  problems.  The  GHG  waiver 
denial  pointed  to  no  particular  language 
in  the  legislative  history  or  the  text  of 
.section  2()9(b)  indicating  such,  instead, 
congressional  intent  to  limit  ('alifornia’s 
discretion  was  inferred  from  the 
discussion  of  local  conditions.  However, 
basing  a  limitation  on  .such  an  inference 
is  not  appropriate  given  the  express 
indication  that  Congress  intended  to 
provide  California  the  “broadest 
piKSsible  di.scretion’’  in  .selecting  the  best 
means  to  protect  the  health  of  its 
citizens  and  the  public  welfare. 

Additionally,  EPA  explained  that  the 
text  of  .section  209(b)  and  the  legislative 
hi.story,  when  viewed  as  a  whole,  led  to 
the  conclusion  that  the  interpretation 
adopted  in  the  GHG  waiver  denial 
should  be  rejected.  The  better  way  to 
interpret  this  provision  is  to  apply  the 
traditional  interpretation  to  the 
evaluation  of  California’s  GHG 
standards  for  motor  vehicles.  If 
California  needs  a  separate  motor 
vehicle  program  to  address  the  kinds  of 
compelling  and  extraordinary 
conditions  discu.ssed  in  the  traditional 

This  broad  interpretation  of  .section  209(b)  is 
similar  to  the  broad  reading  the  Court  provided  to 
section  302(g)  of  the  Clean  Air  Act  when  it  held  that 
the  term  "air  pollutant"  included  greenhouse  gases, 
rejecting  among  other  things  the  argument  that 
Congress  limited  the  term  to  apply  only  to  certain 
kinds  of  air  pollution.  Massachusetts  v.  EPA.  549 
U.S  497,  532  (2007)  (footnote  26), 
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interpretation,  then  Congress  intended 
that  California  could  have  such  a 
program.  Congress  also  intentionally 
provided  California  the  broadest 
possible  discretion  in  adopting  the  kind 
of  standards  in  its  motor  vehicle 
program  that  California  determines  are 
appropriate  to  address  air  pollution 
problems  that  exist  in  California, 
whether  or  not  those  problems  are  local 
or  regional  in  nature,  and  to  protect  the 
health  and  welfare  of  its  citizens.  The 
better  interpretation  of  the  text  and 
legislative  history  of  this  provision  is 
that  Congress  did  not  intend  this 
criterion  to  limit  California’s  discretion 
to  a  certain  category  of  air  pollution 
problems,  to  the  exclusion  of  others.  In 
this  context  it  is  important  to  note  that 
air  pollution  problems,  including  local 
or  regional  air  pollution  problems,  do 
not  occur  in  isolation.  Ozone  and  PM  air 
pollution,  traditionally  seen  as  local  or 
regional  air  pollution  problems,  occur  in 
a  context  that  to  some  extent  can 
involve  long  range  transport  of  this  air 
pollution  or  its  precursors.  This  long- 
range  or  global  aspect  of  ozone  and  PM 
can  have  an  impact  on  local  or  regional 
levels,  as  part  of  the  background  in 
which  the  local  or  regional  air  pollution 
problem  occurs. 

EPA  further  stated  that  this  approach 
does  not  make  section  209(b)(1)(B)  a 
nullity,  as  some  had  suggested.  EPA 
must  still  determine  whether  California 
does  not  need  its  motor  vehicle  program 
to  meet  the  compelling  and 
extraordinary  conditions  discussed  in 
the  legislative  history.  If  that  is  the  case, 
then  a  waiver  would  be  denied  on  those 
grounds,  but  that  was  not  the  case  at 
that  point.  EPA  observed  that  conditions 
in  California  may  one  day  improve  such 
that  it  no  longer  had  the  need  for  a 
separate  motor  vehicle  program  and  that 
the  statute  contemplates  that  such 
improvement  is  possible.  In  addition, 
we  noted  that  the  opponents  of  a  waiver 
always  have  the  ability  to  raise  their 
legal,  policy,  and  other  concerns  in  the 
State  administrative  process,  or  through 
judicial  review  in  State  courts.  We 
concluded,  however,  that  Congress 
provided  EPA  a  much  more  limited  role 
under  section  209(b)  in  considering 
objections  raised  by  opponents  of  a 
waiver. 

3.  Response  to  Comments  Received 

CARB  states  in  its  Waiver  Support 
Document  that  the  relevant  inquiry 
under  section  209(b)(1)(B)  is  whether 
California  needs  it  own  motor  vehicle 
pollution  control  program  to  meet 
compelling  and  extraordinary 
conditions  and  not  whether  any 
particular  standard  is  needed  to  meet 
such  conditions.  CARB  notes  that  EPA 


has  consistently  determined  that  the 
phrase  “compelling  and  extraordinary 
conditions”  refers  to: 

*  *  *  Certain  general  circumstances,  unique 
to  California,  primarily  responsible  for 
causing  its  air  pollution  (includingl  *  *  • 
geographical  and  climate  factors  (as  well  as) 

*  *  *  the  presence  and  growth  of 
California’s  vehicle  population,  whose 
emissions  were  thought  to  be  responsible  for 
ninety  percent  of  the  air  pollution  problem 
in  certain  parts  of  California. 

CARB  also  submits  that  the  2012  ZEV 
and  LEV  amendments  (the  ACC 
program)  meet  the  same  compelling  and 
extraordinary  conditions  justifying 
previous  waivers  (e.g.,  the  South  Coast 
and  San  Joaquin  Air  basins  continue  to 
experience  some  of  the  worst  air  quality 
in  the  nation  and  that  California  has  an 
ongoing  need  for  dramatic  emission 
reductions  generally  and  from  passenger 
cars  specifically).  CARB  also  submits 
that  as  in  1967,  EPA’s  previous  waivers 
have  noted  that  California  continued  to 
have  geographic  and  climatic  conditions 
that,  when  combined  with  the  large 
numbers  and  high  concentrations  of 
automobiles,  created  a  serious  air 
pollution  problem. 

EPA  received  only  one  comment 
requesting  a  denial  of  the  waiver  for  the 
GHG  and  ZEV  standards  based  on  the 
grounds  of  section  209(b)(1)(B) — that 
“such  State  does  not  need  such  State 
standards  to  met  compelling  and 
extraordinary  conditions.”  This 
commenter  raised  specific  objections  to 
both  tbe  GHG  and  ZEV  elements  of 
CARB’s  ACC  program  but  none  of  them 
addressed  whether  California’s 
geographic,  climactic  and  air  quality 
conditions  remain  the  same  as  they 
were  under  prior  waiver 
determinations. "2 

4.  CARB’s  GHG  Emission  Standards 

With  regard  to  CARB’s  GHG 
standards,  the  Dealers  state  there  is  no 
need  and  no  discernible  environmental 
benefit  from  such  standards  because  of 
EPA’s  GHG  regulations  for  motor 
vehicles  that  CARB  has  agreed  to  accept 
as  compliance  for  its  own  program. 
According  to  the  commenter,  this 
amounts  to  a  legal  admission  that  CARB 
does  not  need  its  own  GHG  standards. 

In  addition,  because  manufacturers  are 
already  under  a  legal  obligation  to 
comply  with  the  NHTSA/EPA  2017- 
2025  GHG  standards  there  is  no 
environmental  benefit  associated  with 
separate  CARB  GHG  standards.  This 
commenter  cited  1967  legislative  history 
as  support  that  Congress  decided  that 
federal  preemption  of  new  vehicle 
emission  standards  would  be  available 


»2NAL)A  at  7-9,  12-14. 


for  California  but  only  where  California 
promulgated  standards  necessary  to 
address  “the  unique  problems  facing  tbe 
state.”  Had  Congre.ss  intended  to  give 
California  discretion  to  adopt  whatever 
standards  it  liked,  without  any 
consideration  as  to  whether  these 
standard  are  ‘needed,’  Congress  would 
have  omitted  Sec.  209(b)(1)(B) 
altogether.”  This  commenter  also 
suggests  that  the  “alternative 
arguments”  in  the  2009  GHG  waiver 
decision,  wherein  California’s  need  for 
its  GHG  standards  standing  alone  was 
evaluated,  should  also  be  applied  here. 
As  such,  this  commenter  suggests  that 
since  CARB  does  not  intend  to  rely  on 
its  own  regulations  to  meet 
environmental  goals  there  can  be  no 
“rational  connection”  between  the 
CARB’s  regulation  and  the  state’s  air 
quality  issues.  Finally,  the  commenter 
notes  that  CARB’s  statement  that  a 
waiver  “will  remain  an  important 
backstop  in  the  event  the  national 
program-is  weakened  or  terminated”  is 
an  identified  “political  need”  outside 
the  scope  of  Section  209. 

CARB,  in  response  to  NADA’s 
comments  referenced  above,  states  that 
while  there  may  not  be  binding 
precedent  that  requires  EPA  to  treat 
California’s  program  as  a  whole  in 
reviewing  the  need  for  specific 
standards,  it  previously  has 
demonstrated  that  EPA’s  longstanding 
administrative  practice  to  review  the 
need  for  separate  standard  standards  in 
the  context  of  the  ongoing  compelling 
and  extraordinary  conditions  justifying 
California’s  motor  vehicle  program 
remains  sound. 

CARB  also  notes  that  its  commitment 
to  accept  compliance  with  the  federal 
GHG  emission  standards  is  no  different 
from  the  numerous  times  that  EPA  has 
followed  California’s  lead — blazing  a 
new  trail  as  a  laboratory  for 
innovation — by  catching  up  to  or 
harmonizing  with  California’s 
standards.  In  addition,  rather  than 
viewing  CARB’s  actions  an 
impermissible  political  backstop,  CARB 
maintains  that  its  actions  are  simply 
furthering  the  Congressional  design  of 
Section  209(b):  to  ensure  that  California 
can  protect  public  health  and  welfare  by 
ensuring  its  ability  to  separately 
implement  and  enforce  necessary 
emission  reductions  through  its  own 
regulatory  mechanisms.  Therefore 
CARB  can  continue  to  set  standards  that 
in  the  first  instance  are  more  stringent, 
then  may  become  as  stringent  and 
subsequently — under  the  NADA 
hypothetical — become  more  stringent 
should  EPA  lessen  the  stringency  of  the 


“:'H.R.'R<!p.  No.  90-728  (1967),  at  22. 


Federal  Register  /  Vol.  78,  No.  6 /Wednesday,  January  9,  2013  /  Notices 


2129 


federal  GHG  emission  standards.  In 
addition,  GARB  points  to  NADA’s 
concession  by  acknowledging  that 
garb’s  standards  must  be  as  or  mon; 
stringent — i.e..  as  protective  as — the 
federal  standards. 

As  discussed  above.  RPA  believes  that 
the  better  interpretation  of  the  section 
209(b)(1)(B)  criterion  is  the  traditional 
approach  of  evaluating  (California’s  need 
for  a  separate  motor  vehicle  emission 
program  to  meet  compelling  and 
extraordinary  conditions.  Applying  this 
approach  with  the  reasoning  noted 
above,  with  due  deference  to  Galifornia, 

1  cannot  deny  the  waiver. 

C.ARB  has  repeatedly  demonstrated 
the  need  for  its  motor  vehicle  program 
to  address  compelling  and  extraordinary 
conditions  in  C.alifornia.  As  di.scu.ssed 
above,  the  term  compelling  and 
extraordinary  conditions  “does  not  refer 
to  the  levels  of  pollution  directly.” 
Instead,  the  term  refers  primarily  to  tlm 
factors  that  tend  to  produce  higher 
levels  of  pollution — geographical  and 
climatic  conditions  (like  thermal 
inversions)  that,  when  combined  with 
targe  numbers  and  high  concentrations 
of  automobiles,  create  serious  air 
pollution  problems.  Galifornia  still  faces 
such  conditions.  For  example,  as  stated 
in  CARB’s  waiver  request  and 
additional  w'ritten  comment,  (California 
and  particularly  the  South  Goast  and 
San  Joaquin  Valley  Air  Basins  continue 
to  experience  some  of  the  worst  air 
quality  in  the  nation  and  continue  to  be 
in  non-attainment  w'ith  national 
ambient  air  quality  standards  (NAAQS) 
for  PMi  5  and  ozone."'*  In  its  rei;ent 
announcement  of  new  PM:  ambient  air 
quality  standards,  EPA  projected  that 
only  sevtm  of  approximately  3,900 
counties  in  the  country  may  require 
state  or  local  action  to  reduce  fine 
particle  pollution  in  order  to  meet  the 
new  standards  by  2020.  All  seven 
counties  are  in  Galifornia. 

Further.  EPA  has  not  received  any 
adverse  comments  suggesting  that 
(California  no  longer  needs  a  .separate 
motor  vehicle  emissions  program  to 
address  the  various  conditions  that  lead 
to  serious  and  unique  air  pollution 
problems  in  Galifornia. 

Based  on  the  record.  1  am  unable  to 
identify  any  change  in  circumstances  or 
any  evidence  to  suggest  that  the 
conditions  that  Gongress  identified  as 
giving  rise  to  serious  air  quality 
problems  in  (California  no  longer  exist. 
Therefore,  using  the  traditional 
approach  of  reviewing  the  need  for  a 
separate  (California  program  to  meet 
compelling  and  extraordinary 
conditions,  I  cannot  deny  the  AGG 


76  FK  406S2.  40654  (July  1 1 . 201 1 ). 


waiver  request  (including  the  (CHG  and 
ZEV  components,  along  with  LEV  111 
criteria  pollutants)  based  on  this 
criterion. 

To  the  extent  that  it  is  appropriate  to 
examine  the  need  for  (CARB’s  GHCC 
standards  to  meet  compelling  and 
extraordinary  conditions,  as  EPA 
discussed  at  length  in  its  2009  GH(C 
waiver  decision.  Galifornia  does  have 
compelling  and  extraordinary 
conditions  directly  related  to 
regulations  of  CCH(C.  EPA’s  prior  (CHG 
w'aiver  contained  extensive  discu.ssion 
regarding  the  impacts  of  climate  change 
in  (California."^  In  addition.  GARB  has 
submitted  additional  evidence  in 
comment  on  the  A(C(C  waiver  request 
that  evidences  sufficiently  different 
circumstances  in  Galifornia. GARB 
notes  that  “Record-.setting  fires,  deadly 
heat  waves,  destructive  storm  surges, 
loss  of  winter  snowpack — (California  has 
experienced  all  ofthe.se  in  the  past 
decade  and  will  experience  more  in  the 
coming  decades.  Galifornia’s  climate — 
much  of  what  makes  the  state  so  unique 
and  prosperou.s — is  already  changing, 
and  those  changes  w'ill  only  accelerate 
and  intensify  in  the  future.  Extreme 
weather  will  be  increasingly  common  as 
a  result  of  climate  change.  In  Galifornia, 
extreme  events  such  as  floods,  heat 
waves,  droughts  and  severe  storms  w'ill 
increase  in  frequency  and  intensity. 
Many  of  these  extreme  events  have  the 
potential  to  dramatically  affect  human 
health  and  well-being,  critical 
infrastructure  and  natural  systems.”"^ 
GARB  provides  a  summary  report  on  the 
third  assessment  from  the  Galifornia 
Glimate  Ghange  Genter  (2012)""  which 
de.scribes  dramatic  .sea  level  rises  and 
increases  in  temperatures.  The 
Gommenter  does  not  take  issue  with 
that  analysis,  but  instead  relies  on  the 
existence  of  the  federal  GHG  standards 
and  the  “deemed  to  comply”  language 
to  claim  that  there  is  no  need  for 
garb’s  GHG  standards.  Separate  from 
EPA’s  .stated  interpretation  and 
determinations  noted  above,  EPA 
believes  that  the  comnienter  does  not 
appropriately  appreciate  the  role  that 
Gongress  envisioned  Galifornia  to  play 
as  an  innovative  laboratory  that  may  set 
standards  that  EPA  may  ultimately 
harmonize  with  or  that  Galifornia  or 
EPA  may  otherwise  acciept  com{)liance 
with  the  others  emission  j)rogram  as 
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compliance  w'ith  their  own.  EPA’s 
longstanding  interpretation  of  section 
209(b)(1)(B)  is  that  EPA  does  not  look  at 
w'hether  the  specific  standards  at  issue 
are  needed  to  meet  comiielling  and 
extraordinary  conditions  related  to  that 
air  pollutant.  As  explained  above,  EPA 
reviewed  this  issue  in  some  detail  in 
both  EPA’s  2008  GH(J  waiver  denial  and 
subsequent  2009  (]HG  waiver  decision 
and  EPA  continues  to  believe  that  our 
traditional  interjiretation  is  appropriate. 
The  structure  of  section  209,  both  as 
adopted  in  1907  and  as  amended  in 
1977,  is  notable  in  its  focus  on  limiting 
the  ability  of  EPA  to  deny  a  waiver,  and 
thereby  preserves  discretion  for 
Galifornia  to  construct  it  motor  vehicle 
program  as  it  deems  ajipropriate  to 
protect  the  health  and  welfare  of  its 
citizens."-'  EPA  has  previously 
considered  NADA’s  argument  that 
(^ARB  no  longer  has  a  need  for  its  GH(j 
emission  .standards  once  GARB  adopts  a 
“deemed  to  comply”  provision.  In 
EPA’s  within  the  scope  decision  in 
2011,  w'here  EPA  considered  (]ARB’s 
previous  “deemed  to  comply”  provision 
applicable  to  the  2012  through  2016 
MYs,  EPA  stated: 

N ADA’s  comments  do  not  indicate  that,  as 
a  result  of  the  amendments,  ('.alifornia  no 
longer  needs  a  se|)arate  motor  vehicle 
emissions  program  to  address  compelling 
and  extraordinary  conditions  in  (California,  or 
provide  any  indication  that  Ht’A's  |)rior 
determination  on  this  issue  is  undermined  in 
any  way.  Therefore,  its  comments  do  not 
show  that  (California’s  amendments  rai.se  any 
new  issues  relevant  to  EF’A’s  initial  waiver 
decision. 

Moreover,  although  NADA’s  comments 
reference  the  words  of  the  section 
20‘)(h)(l  )(B),  “need  *  *  *  to  meet  compelling 
and  extraordinary  circum.stances”  criterion, 
they  do  not  aj)|)ear  to  he  directed  towards  the 
geographical  or  c:limatological  conditions 
that  are  being  referred  to  by  the  worfls 
“compelling  and  extraordinary 
circumstances.”  Instead,  NADA’s  c;omments 
appear  to  be  direrded  at  the  stringency  of  the 
greenhouse  gas  standards.  The  stringency  of 
(California’s  standards  is  at  issue  in  section 
209(b)(1)(A),  where  (Congress  addres.sed  the 
comparison  of  (California  standards  to  federal 
standards,  but  it  is  not  an  issue  under  section 
209(b)(1)(B).  As  noted  in  l-Cl’A’s  underlying 
waiver  decision,  section  209(b)(1)(A)  calls  for 
a  review  of  California  standards  “in  the 
aggregate,”  and  EPA  can  oidy  deny  a  waiver 
if  it  finds  that  California  was  arbitrary  and 
caj)ricious  in  its  finding  that  “its  standards 
will  be,  in  the  aggregate,  at  least  as  protective 
of  public  health  and  welfare  as  ap|)licable 
Federal  standards.”  EPA  notes  that  the 
language  of  .section  209(l))(l)(A)  clearly 
indicates  (Congre.ss’s  determination  that  EPA 
review  the  effect  of  stringency  on  the 
protectiveness  of  (California’s  standards  “in 


““.See  ll.R.  Rep.  No.  204,  05th  Cong..  Isl  Sess. 
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the  aggregato,”  and  that  EPA  cannot  deny  a 
waiver  on  the  grounds  of  protectiveness  if 
C^alifornia  standards  are  at  least  equally 
protective  as  Federal  standards. 

“Redundancy”  is  not  the  criterion;  it  is 
whether  California’s  standards  are,  in  the 
aggregate,  at  least  as  protective  as  applicable 
h'ederal  standards.  Furthermore,  NADA  does 
not  address  California’s  standards  “in  the 
aggregate”  and,  as  noted  above,  does  not 
provide  any  evidence  to  suggest,  even  with 
regard  to  California’s  greenhouse  gas 
standards,  that  (’alifornia  was  arbitrary  and 
capricious  in  its  finding  that  its  standards  are 
at  least  as  protective  as  comparable  federal 
standards.  Tbe  stringency  issue  raised  by 
NADA  is  not  relevant  under  section 
209(b)(1)(B),  and  it  w'ould  be  inconsistent 
w'itb  the  intent  of  (Congress  to  deny  a  waiver 
or  a  w'ithin-the-scope  determination  based  on 
section  209(b)(1)(B)  for  reasons  C.ongrnss 
clearly  addressed  and  clearly  determined 
shoidd  not  bo  the  basis  for  a  denial  under 
section  209(b)(1)(A).  NADA’s  comments, 
therefore,  do  not  raise  any  new  issues 
regarding  our  pr<!existing  waiver  for 
C'alifornia  greenhouse  gas  emission 
standards.'"’ 

EPA  believes  this  interpretation  of 
section  2()9(h)(l)(B)  continues  to  bO 
appropriate  and  therefore  finds  that 
CARB’s  GHO  emission  standards  cannot 
he  denied  a  waiver  based  on  NADA's 
argument  tliat  there  is  no  need  for  such 
standards  given  the  existence  of  EPA 
GUG  emission  standards. 

5.  CARB’s  ZEV  Emission  Standards 

The  Dealers  also  requested  that  EPA 
deny  a  waiver  of  CARB’s  ZEV  standards 
for  MY  2018  and  beyond  because  they 
were  not  necessary  to  meet  compelling 
and  extraordinary  circumstances,  under 
the  .section  2()9(h)(l)(B)  criterion.'” 
According  to  the  commenter,  the 
’’compelling  and  extraordinary 
conditions”  in  California  today  are 
nothing  like  they  w'ere  when  Congress 
first  enacted  section  209.  In  addition, 
the  commenter  notes  that  CARB  claims 
no  criteria  emissions  benefit  from  the 
ZEV  standards  in  terms  of  vehicle  TTVV 
omissions  and  sub.sequent1y  notes 
several  problems  with  CARB’s  upstream 
WTW  emissions  analysis  and  projected 
benefits.  For  example,  the  commenter 
disputes  CARB’s  assumptions  that 
reductions  of  fuel  production  by 
refineries  will  result  from  reductions  in 
fuel  consumption  by  the  vehicle  fleet  in 
California.  According  to  the  commenter, 
refineries  in  California  could  simply 
shift  fuel  production  to  address  either 
off-shore  or  out-of  state  needs.  The 
commenter  further  states  that  CARB  has 
not  and  cannot  show  that  its  ZEV 
.standards  will  achieve  any  reductions  in 
criteria  pollutants.  With  respect  to  the 


"f>7H  FR  34f>93.  ;t4(i97-346>18  Oune  14,  201 1). 
’"NADAati;j. 


relationship  between  the  GUC  and  ZEV 
programs,  the  commenter  also  states 
that  the  ZEV  standards  do  not  provide 
any  additional  GHC  emission  benefits 
beyond  the  underlying  GHC  standards 
and  the  ZEV  standards  are  therefore  not 
necessary  to  meet  any  potential 
compelling  and  extraordinary 
conditions  associated  with  GHC 
emissions  from  new  motor  vehicles.  In 
addition,  the  commenter  suggests  that 
because  CARB  is  providing  a  variety  of 
compliance  flexibilities,  including  over 
compliance  with  CHC  .standards 
producing  ZEV  credits  and  other 
alternative  compliance  path  options, 
confirms  that  the  underlying  ZEV 
mandates  are  not  “necessary.” 

CARB  notes  in  its  written  response 
that  to  the  extent  commenters  que.stion 
California’s  need  for  additional  criteria 
pollutant  reductions  from  its  new'  motor 
vehicle  fleet,  there  remains  no  question 
that  such  reductions  are  e.s.sential  to 
meet  federal  health-based  ambient  air 
cpiality  standards.  CARB  notes  that 
California  and  particularly  the  South 
Coast  and  San  Joaquin  Valley  Air  Basins 
continue  to  experiem:e  some  of  the 
worst  air  quality  in  the  nation  and 
continue  to  be  in  non-attainment  with 
national  ambient  air  quality  .standards 
(NAAQS)  for  PM^.s  and  ozone. 
California’s  unique  geographical  and 
climatic  conditions,  and  the  tremendous 
growth  in  its  on-  and  off-road  vehicle 
population,  which  moved  Congress  to 
authorize  the  state  to  establish  separate 
on-road  motor  vehicle  standards  in  1967 
and  off-road  engine  standards  in  1990, 
still  exist  today.'”  In  addition,  CARB 
provides  extensive  evidence  of  its 
current  and  serious  air  quality  problems 
and  the  increasingly  stringent  health- 
based  air  quality  standards  and  federally 
required  state  planning  efforts  to  meet 
those  standards  firmly  in  order  to 
establish  the  need  for  the  additional 
emission  reductions  from  its  motor 
vehicle  emissions  program.'”* 

As  stated  above,  EPA  believes  that  the 
better  interpretation  of  the  section 
209(b)(1)(B)  criterion  is  the  traditional 
approach  of  evaluating  California’s  need 
for  a  separate  motor  vehicle  emission 
program  to  meet  compelling  and 
extraordinary  conditions.  The  issue  of 
w’hether  any  particular  standard 
provides  comparable  emission 
reductions  is  not  a  relevant  criterion 
under  section  209(b)(1)(B).  Applying 
this  approach  with  the  reasoning  noted 


7(i  FR  4()r.r)2,  40f>54  (|nly  11,  2011).  CARB 
waiver  rerjue.st  at  17-18. 

74  FR  32744,  32762  (|uly  8,  2009);  76  FR 
7751.1,  77518  (Oeceinber  13,  2011). 

EFA-1  t(_H)  AR-201 2-0562-0371 . 


above,  with  due  deference  to  California, 

I  cannot  deny  the  waiver. 

As  discussed  in  their  written 
comments,  CARB  has  repeatedly 
demonstrated  the  need  for  its  motor 
vehicle  program  to  addre.ss  compelling 
and  extraordinary  conditions  in 
California.  As  di.scussed  above,  the  term 
compelling  and  extraordinary 
conditions  “dpes  not  refer  to  the  levels 
of  pollution  directly.  Instead,  the  term 
refers  primarily  to  the  factors  that  tend 
to  produce  higher  levels  of  pollution — 
geographical  and  climatic  conditions 
(like  thermal  inversions)  that,  when 
combined  with  large  numbers  and  high 
concentrations  of  automobiles,  create 
serious  air  pollution  problems. 

California  still  faces  such  conditions. 

For  example,  California  and  particularly 
the  South  Coast  and  San  Joaquin  Valley 
Air  Basins  continue  to  experience  some 
of  the  worst  air  (juality  in  the  nation  and 
continue  to  be  in  non-attainment  with 
national  ambient  air  quality  standards 
(NAAQS)  for  FM^  5  and  ozone.'*'’  In 
addition,  EFA  believes,  and  the  record 
does  not  otherwise  indicate,  the 
underlying  geographical  and  climatic 
conditions  continue  to  exist  in 
California  and  continue  to  give  rise;  to 
serious  air  quality  problems. 

EFA  has  not  received  any  adverse 
comments  suggesting  that  California  no 
longer  needs  a  separate  motor  vehicle 
emissions  program  to  address  the 
various  conditions  that  lead  to  serious 
and  unique  air  pollution  problems  in 
California. 

Based  on  the  record,  I  am  unable  to 
identify  any  change  in  circumstances  or 
any  evidence  to  suggest  that  the 
conditions  that  Congress  identified  as 
giving  rise  to  serious  air  quality 
problems  in  California  no  longer  exist. 
Therefore,  using  the  traditional 
approach  of  reviewing  the  need  for  a 
separate  California  program  to  meet 
compelling  and  extraordinary 
conditions,  1  cannot  deny  the  ACC 
waivTir  request  (including  the  CHC  and 
ZEV  components,  along  with  LEV  III 
criteria  pollutants)  ba.sed  on  this 
criterion. 

As  CARB  notes  in  its  waiver  request, 
the  goal  of  the  CiARB  Board  in  directing 
CARB  staff  to  redesign  the  ZEV 
regulation  was  to  focus  primarily  on 
zero  emi.ssion  drive— that  is  BEV,  FCV, 
and  FHEVs  in  orcler  to  move  advanced, 
low-  CHC  vehicles  from  demonstration 
phase  to  commercialization.  CARB  also 
analyzed  pathways  to  meeting 
California’s  long  term  2050  CHC 
reduction  targets  in  the  light-duty 
vehicle  sector  and  determined  that  ZEVs 
would  need  to  reach  nearly  100  percent 


"s  76  FR  40652,  40654  ()uly  11, 2011). 
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of  new  vehicle  sales  between  2040  and 
20.S0.  CARB  also  notes  that  the  “critic-al 
nature  of  the  LEV  111  regulation  is  also 
highlighted  in  the  recent  effort  to  take 
a  coordinated  look  at  strategies  to  meet 
California’s  multiple  air  quality  and 
climate  goals  well  into  the  future.  This 
coordinated  planning  effort.  Vision  for 
Clean  Air:  A  Framework  for  Air  Quality 
and  Climate  Planning  (Vision  for  Clean 
Airp^*'  demonstrates  the  magnitude  of 
the  technology  and  energy 
transformation  needed  from  the 
transportation  sector  and  associated 
energy  production  to  meet  federal 
standards  and  the  goals  set  forth  by 
California’s  climate  change 
requirements.  In  addition  to  considering 
the  level  of  change  needed  to  implement 
the  current  SIP  and  reduce  (iH(j 
emissions  by  80  percent  below  1990 
levels  by  2050,  the  2032  attainment  date 
for  the  0.075  ppm  standard  .set  in  2008 
was  used  as  an  interim  target.  Adopted 
or  pending  rules,  such  as  the  LEV  III 
regulation,  were  considered  essential  as 
baseline  reductions  assumed  for  the 
future,  vet  California  identified  still 
more  transformative  changes  to  achieve 
the  2032  and  2050  targets.  The  Vision 
for  Clean  A/r  effort  illustrates  that  in 
addition  to  the  cleanup  of  passenger 
vehicles  (at  issue  here)  as  .soon  as 
possible  as  required  in  the  LEV  III 
regulation,  transition  to  zero-  and  nctfr- 
zero  emission  technologies  in  all  on- 
and  off-road  engine  categories  is 
necessary  to  achieve  the  coordinated 
goals. 

Therefore.  EPA  believes  that  CARB’s 
2018  and  later  MY  ZEV  standards 
re[)resent  a  reasonable  pathway  to  reach 
these  longer  term  goals.  Under  EPA’s 
traditional  practice  of  affording  CARB 
the  broadest  discretion  possible,  and 
deferring  to  CARB  on  its  policy  choices, 
we  Ixdieve  there  is  a  rational  connection 
between  California  ZEV  standards  and 
its  attainment  of  long  term  air  quality 
goals.  Whether  or  not  the  ZEV  standards 
achieve  additional  reductions  by 
themselves  above  and  beyond  the  LEV 
III  GUG  and  criteria  pollutant  standards, 
the  LEV  III  program  overall  does  achieve 
such  reductions,  and  EPA  defers  to 
California’s  policy  choice  of  the 
appropriate  technology  path  to  pursue 
to  achieve  these  emissions  reductions. 
The  ZEV  standards  are  a  reasonable 
pathway  to  reach  the  LEV  III  goals,  in 
the  context  of  California’s  longer  term 
goals. 


••^EPA-HQ-OAR-ZOI 2-0562-0.371  at  5-6.  citing 
Vision  for  (,'han  Air:  A  Franwwork  for  Air  Quality 
and  Climatn  Planning,  lime  27,  2012, 


6.  CARB’s  PM  Standards 

EPA  received  comments  suggesting 
that  the  PM  standards  promulgated 
within  California’s  LEV  III  regulation 
were  infeasible.  The  Manufacturers  in 
particular  commented  that  the 
technological  feasibility  of  the  one 
milligram  per  mile  PM  standard,  that 
commences  its  phase  in  starting  with 
the  2025  MY,  has  not  been 
demonstrated  (this  issue  is  di.scussed 
below  in  the  Section  VI).  The 
Manufacturers  appear  to  raise  issue  with 
whether  additional  PM  emission 
reductions  from  light-duty  yehicles  are 
needed  since  they  represent  so  small  a 
fraction  of  the  PM  inventory  in 
California.  CARB’s  supplemental 
comments  assert  that  "while  PM 
emission  from  LDVs  are  not  a  major 
contributor  to  the  inventory,  they  are  a 
significant  contributor  to  urban 
pollution  and  human  exposure, 
particularly  near  heavily  travelled 
roadways,  many  of  which  are  located  in 
major  urban  centers  in  areas  classified 
as  non-attainnient  for  health  based  PM 
ambient  air  quality  standards.”  C.ARB 
also  notes  that  the  exact  amount  of 
pollution  reduced  through  any  given 
emission  standard  and  the  cost- 
effectiveness  of  any  particular  California 
standards  are  not  waiver  criteria  and 
therefore  not  relevant  to  EPA’s 
determination. 

EPA  does  not  believe  that  it  is 
necessarily  the  Manufacturers’ 
contention  that  the  PM  standards  are 
not  needed  to  meet  compelling  and 
extraordinary  conditions.  Nevertheless, 
EPA  believes  it  appropriate  to  note, 
once  again,  that  the  compelling  and 
extraordinary  conditions  Congress 
identified  as  giving  ri.se  to  serious  air 
quality  problems  continue  to  give  rise  to 
the  need  for  a  separate  California  new 
motor  vehicle  emissions  program.  EPA 
believes  this  includes  CARB’s  .serious 
PM  air  quality  problems.  EPA  agrees 
that  the  PM  standards  will  result  in 
reductions  in  PM  emissions,  however 
small.  It  is  not  appropriate  for  EPA  to 
second-guess  CARB’s  policy  choices, 
including  how  best  to  address  their  air 
quality  concerns. 

7.  Section  209(b)(1)(B)  Conclusion 

With  respect  to  the  need  for 
California’s  state  standards  to  meet 
compelling  and  extraordinary 
conditions,  1  continue  to  apply  the 
traditional  interpretation  of  the  waiver 
provision.  As  stated  in  the  GHG  waiver 
decision,**^  the  best  way  to  interpret  this 
provision  is  to  determine  w'hether 


74  KK  .32766.  EPA  iniiorponitns  this  prior  GHC; 
waiver  decision,  and  associated  reasoning  and 
interpretations,  into  today's  waiver  decision. 


California  continues  to  have  compelling 
and  extraordinary  contlitions  giving  rise 
to  a  tieed  for  its  own  new  motor  vehicle 
emission  program.  Congress  did  not  use 
this  criterion  to  limit  C,alifornia’s 
discretion  to  a  certain  category  of  air 
pollution  problems,  nor  does  EPA 
believe  this  criterion  limits  California’s 
discretion  to  adopt  or  retain  emission 
standards  that  are  similar  to  EPA’s 
standards.  In  addition,  it  is 
ina|)propriate  for  EPA  to  sec:ond  guess 
CARB’s  policy  choices  and  objectives  in 
adoj)ting  ZEV  standards  designed  to 
achieve  long  term  emission  benefits  as 
well  as  projected  to  reasonably  achieve 
some  reduction  in  criteria  pollutant 
emissions. 

Under  this  interpretation  and 
application  of  this  criterion,  EPA  cannot 
find  that  the  opponents  of  the  waiver 
have  demonstrated  that  California  does 
not  need  its  state  standards  to  meet 
compelling  and  extraordinary 
conditions.  The  opponents  of  the  waiver 
have  not  adequately  demonstrated  that 
California  no  longer  has  a  need  for  its 
motor  vehicle  emi.ssion  program. 
Therefore,  I  determine  that  I  cannot 
deny  CARB’s  ACC  waiver  request  under 
section  2()9(b)(l )(B). 

C.  Are  the  California  ACC  standards 
consistent  with  Section  202(a)  of  the 
Clean  Air  Act? 

EPA  has  reviewed  the  information 
submitted  to  the  record  of  this 
proceeding  to  determine  whether  the 
parties  opposing,  or  seeking  a  deferral 
of,  this  waiver  request  have  met  their 
burden  to  demon.strate  that  the  ACC 
standards  are  not  consistent  with 
section  2()2(a).  In  its  initial  Waivtjr 
Request,  CARB  submitted  information 
and  argument  that  the  ACC  standards 
are  consistent  with  section  2()2(a). 

CARB  notes  that  in  developing  the  LEV 
III  requirements  it  considered  several 
factors  (e.g..  technical  feasibility,  lead 
time  available  to  meet  the  requirements, 
and  the  cost  of  compliance  and  the 
technical  and  resource  challenges 
manufacturers  face  in  complying  with 
the  requirement  to  simultanriously 
reduce  criteria  and  GUG  emissions). 
GARB  notes  that  that  criteria  emissions 
elements  of  LEV  111  occur  over  an  11- 
year  period  (2015  through  2025)  while 
the  GHG  emission  element  is 
im{)lemented  over  a  9-year  period  from 
2017  through  2025.  CARB  sets  forth  its 
belief  that  both  the  stringency  and 
implementation  schedules  for  its  PM 
standards  are  technologically  feasible 
within  the  available  lead  time.  With 
regard  to  LEV  HI  GHG  regulations, 
CARB  noted  that  California  coordinated 
with  the  EPA  and  NHTSA  on  technical 
and  economic  areas,  and  CARB  has 
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moved  in  parallel  with  the  federal 
rulemaking  in  terms  of  stringency  of  the 
standards  and  lead  time  for  compliance. 
CARB  maintains  that  the  standards  and 
lead  time  are  technologically  feasible 
“even  before  CARB  propo.ses  to  amend 
its  LEV  III  GHG  regulations  to  allow 
National  Program  compliance  to  serve 
as  compliance  in  California.  It  will  be 
undeniably  true  should  California  adopt 
its  "deemed  to  comply”  rule  as 
planned.”^”  With  regard  to  the  ZEV 
amendments,  CARB  noted  tKe  lack  of 
objections  from  the  regulated  parties 
during  CARB’s  rulemaking  and  the 
regulated  parties’  announcements  of 
their  planned  ability  to  comply. 

The  Manufacturers  have  submitted 
information  and  argument  that  their 
members  see  no  way  to  measure  and 
meet  the  1  mg/mile  PM  standard 
beginning  in  202.')  (as  part  of  the  LEV  III 
standards)  and  ask  EPA  to  withhold 
issuing  a  waiver  for  this  standard  at  this 
time.  The  Manufactures  have 
commented  that  they  do  not  oppose 
(ialifornia’s  GHG  emission  standards  for 
the  2017  through  202.5  MYs  but  suggests 
that  EPA  .should  grant  California’s 
waiver  request  after  CARB  has  finalized 
its  regulatory  amendments  to  allow  for’ 
a  national  compliance  option.®^  Finally, 
while  the  Manufacturers  agree  that 
CARB’s  ZEV  amendments,  as  they  affect 
2017  and  earlier  MYs,  are  within  the 
.scope  of  existing  waivers,  they  are 
opposed  to  granting  the  waiver  for  the 
ZEV  program  past  the  2017  MY  based 
on  argument  that  tho.se  standards  w'ill 
not  be  feasible  either  in  California  or  in 
the  individual  .Section  177  States  given 
the  status  of  the  infra.structure  and  the 
level  of  consumer  demand  for  ZEVs. 

EPA  also  received  comment  from  the 
Dealers  suggesting  that  EPA  should  not 
grant  C,alifornia  a  waiver  for  its  GHG 
emission  standards  past  MY  2021  since 
the  technical  capabilities  after  that  time 
are  uncertain.  In  addition,  like  the 
Manufacturers,  NADA  does  not  oppo.se 
C^ARB’s  ZEV  amendments  through  the 

2017  MY.  However,  NADA  believes 
CARB’s  ZEV  amendments,  as  they  affect 

2018  and  later  MYs,  raise  .serious 


“'"At  the  time  of  CAKB’s  waiver  request  Et’A’s 
CIK;  emission  rule  had  not  yet  been  finalized. 
.Subsequent  to  EPA's  final  rule  ('.ARB  has  adopted 
the  deemed  to  comply  and  has  provided  the 
regulation  for  EPA’s  consideration.  .See  also  CARB 
Resolution  12-11  at  20. 

^”The  Manufacturers  note  that  both  the  federal 
and  the  California  GHO  emission  standards  provide 
for  a  comprehensive  rnid-tenn  evaluation  of  the 
MYs  2022-2025.  Therefore,  the  Manufacturers 
clearly  state  that  "Any  amendments  to  California’s 
GHG  emission  standards  made  as  a  re.sult  of  the 
mid-term  evaluation  will  require  analysis  to 
determine  whether  the  amendments  fall  within  the 
sc;ope  of  this  waiver,  or,  if  not,  whether  they  qualify 
for  a  separate  waiver  under  Section  200(b)  of  the 
(dean  Air  Act. 


technological  feasibility  concerns 
including  their  economic  feasibility 
(including  their  marketability  when 
c;ompared  to  non-ZEV  vehicles).  EPA’s 
analysis  of  the  consistency  of  the  CARB 
standards-w'ith  .section  202(a)  of  the  Act 
follows. 

1.  Historical  Approach 

Under  section  209(b)(1)(C),  EPA  must 
deny  California’s  waiver  request  if  the 
Agency  finds  that  California  standards 
and  accompanying  enforcement 
procedures  are  not  consistent  with 
section  202(a)  of  the  Act.  The  scope  of 
EPA’s  review  under  this  criterion  is 
narrow.  EPA  has  previously  stated  that 
the  determination  is  limited  to  whether 
those  opposed  to  the  waiver  have  met 
their  burden  of  establishing  that 
California’s  .standards  are 
technologically  infeasible,  or  that 
California’s  test  procedures  impo.se 
requirements  inconsistent  with  the 
federal  test  procedure.’**"  Previous 
w'aivers  of  federal  preemption  have 
.stated  that  California’s  standards  are  not 
consistent  with  .section  202(a)  if  there  is 
inadequate  lead  time  to  permit  the 
development  of  technology  necessary  to 
meet  those  requirements,  giving 
appropriate  consideration  to  the  cost  of 
compliance  within  that  time.’*” 
(California’s  accompanying  enforcement 
procedures  would  be  inconsistent  with 
section  202(a)  if  the  federal  and 
(California  te.st  procedures  conflict,  i.e., 
if  manufacturers  would  be  unable  to 
meet  both  the  California  and  federal  test 
requirements  with  the  same  test 
vehicle.'"^ 

EPA  does  not  believe  that  there  is  any 
reason  to  review’  these  criteria  any 
differently  for  EPA’s  evaluation  of 
California’s  ACC  program  request.  There 
is  nothing  inherently  different  about 
how  ACC  control  technologies  should 
he  reviewed  when  making  a 
determination  about  technological 
feasibility  or  consi.stency  of  test 
procedures. 

In  the  ACC  w’aiver  proceeding, 
opponents  of  the  w'aiver  have  presented 
evidence  for  EPA’s  consideration  which 
they  believe  will  require  EPA  to  make 
the  finding  of  inconsistency  with 
section  202(a),  and  therefore  require 
EPA  to  deny  or  defer  granting  all  or 
parts  of  the  waiver  request  (e.g.,  a 


AfEMA  I.  627  F.2d  at  1 126. 

Soo  o.g.,  38  FR  30136  (November  1,  1973)  arid 
40  FR  30311  duly  18,  1975). 

’”2  To  Ije  r.onsistenf,  the  California  certification 
test  procedures  need  not  l)e  identical  to  the  Federal 
test  prcK:edures.  California  procedures  would  be 
inconsistent,  however,  if  manufacturers  would  be 
unable  to  meet  fwth  the  state  and  Federal  test 
requirements  with  the  same  test  vehicle  in  the 
course  of  the  same  test.  See,  e.g.,  43  FR  32182.  (July 
25,  1978). 


deferral  on  the  2025  and  later  MY 
phase-in  of  the  1  mg/mile  PM  standard 
of  LEV  III,  a  denial  of  the  GHG  emission 
standards  for  MY  2022  and  later,  and  a 
denial  of  the  2018  through  2025  MY 
ZEV  requirements  or  a  deferral  on  the 
2021  and  later  MYs).  As  noted  above, 
the  commenters  believe  this  finding 
should  be  made  on  one  or  more 
grounds,  including:  there  exi.sts  either  a 
lack  of  information  or  certainty  of 
technological  solutions  based  on  the 
remoteness  in  time  from  the 
implementation  of  the  standards;  that 
there  are  questions  of  economic 
feasibility  and  marketability,  including 
consumer  demand;  that  technological 
consistency  must  include  consideration 
of  feasibility  in  section  177  states;  and, 
that  either  the  cost  effectiveness  of 
certain  standards  is  unreasonable  or  that 
the  standards  are  not  needed  for  air 
quality  purposes.  EPA’s  process  for 
evaluating  lead  time  is  discussed 
immediately  below'  and  in  subsequent 
parts  of  this  section.  The  industry 
opponents  also  raise  arguments  ba.sed 
on  the  cost  of  compliance  with  the 
standards  (including  co.st-effectiveness). 
which  will  be  discussed  below  and  in 
other  parts  of  this  section.  To  the  ext«int 
the  commenters  raise  questions  about 
the  need  for  CARB’s  PM  standards  and 
that  it  could  be  the  basis  for  EPA’s 
waiver  consideration,  we  address  such 
concerns  in  the  discussion  above 
concerning  section  209(b)(1)(B).  EPA 
has  already  addressed  the  Dealers 
suggestions  that  CARB’s  ZEV 
requirements  are  not  needed  within  the 
same  discussion. 

Regarding  lead  time,  EPA  historically 
has  relied  on  two  decisions  from  the 
U.S.  Court  of  Appeals  for  the  D.C. 

Circuit  for  guidance  regarding  the  lead 
time  requirements  of  .section  2()2(a). 
Section  202(a)  provides  that  an  emission 
standard  shall  take  effect  after  such 
period  as  the  Administrator  finds 
necessary  to  permit  the  development 
and  application  of  the  requisite 
technology,  giving  appropriate 
consideration  to  the  cost  of  compliance. 
In  Natural  Rasourccs  Defense  Council  v. 
EPA  [NRDC],  655  F.2d  318  (DC  Cir. 
1981),  the  court  reviewed  claims  that 
EPA’s  PM  standards  for  diesel  cars  and 
light  trucks  were  either  too  stringent  or 
not  stringent  enough.  In  upholding  the 
EPA  standards,  the  court  concluded: 

Given  this  time  frame  |a  1980  decision  on 
1985  model  year  standardsl;  we  feel  that 
there  is  substantial  room  for  deference  to  (he 
EPA’s  expertise  in  projecting  the  likely 
course  of  development.  The  essential 
question  in  this  case  is  the  pace  of  that 
development,  and  absent  a  revolution  in  the 
study  of  industry',  defense  of  such  a 
projection  can  never  possess  the  inescapable 
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logic  of  a  niatheniatical  dediu:tion.  Wo  think 
tiiat  the  EPA  will  havo  demonstratod  the 
reasonableness  of  its  basis  for  projection  if  it 
answers  any  theoretical  objections  to  the 
(projected  control  lechnology),  identifies  the 
major  steps  necessary’  in  refinement  of  the 
technology,  and  offers  plausible  reasons  for 
believing  that  each  of  those  steps  can  he 
completed  in  the  time  available  (emphasis 
added).'"'* 

Another  key  case  addressing  the  lead 
time  requirements  of  .section  202(a)  is 
International  Harvester  v.  Ruckelshaus 
(International  Harv'ester),  478  F  2.d  615 
(DC]  Cir.  1979).  In  International 
Harx'ester,  the  court  reviewed  EPA’s 
decision  to  deny  ajiplications  by  several 
automobile  and  truck  manufacturers  for 
a  one-year  suspension  of  the  1975 
emission  standards  for  light-duty 
vehicles.  In  the  suspension  proceeding, 
the  manufacturers  presented  data 
which,  on  its  face,  showed  little  chance 
of  compliance  with  the  1975  standards, 
but  which,  at  the  same  time,  contained 
many  uncertainties  and  inconsistencies 
regarding  test  procedures  and 
parameters.  In  a  May  1972  decision,  the 
Administrator  applied  an  EPA 
methodology  to  the  submitted  data,  and 
concluded  that  “compliance  with  the 
1975  standards  by  application  of  present 
technology  can  probably  be  achieved,” 
and  so  denied  the  suspension 
applications.  In  reviewing  the 
Administrator's  decision,  the  court 
found  that  the  applicants  had  the 
burden  of  coming  forward  with  data 
showing  that  they  could  not  comply 
with  the  standards,  and  if  they  did,  then 
EPA  had  the  burden  of  denion.strating 
that  the  methodology  it  u.sed  to  predict 
compliance  was  sufficiently  reliable  to 
permit  a  finding  of  technological 
feasibility.  In  that  case,  EPA  failed  to 
meet  this  burden. 

With  respect  to  lead  time,  the  court  in 
Af/fDC  pointed  out  that  the  court  in 
International  Harvester  “probed  deeply 
into  the  reliability  of  EPA’s 
methodology”  because  of  the  relatively 
short  amount  of  lead  time  involved  (a 
May  1972  decision  regarding  1975  MY 
vehicles,  which  could  be  produced 
starting  in  early  1974),  and  because  “the 
hardship  resulting  if  a  suspension  were 
mistakenly  denied  outweigh  the  risk  of 
a  suspension  needlessly  granted.” 

The  NRDC  court  compared  the 
suspension  proceedings  with  the 
circumstances  concerning  the  diesel 
standards  before  it:  “The  present  case  is 
quite  different;  ‘the  ba.se  hour’  for 
commencement  of  production  is 


'"  *  Natural  llasources  Defense  Council  v.  EPA. 
fi.55  F.2d  318.  331.  (emphasis  added) 

"^International  Harvester v.  Huckelshaiis.  478  F 
2d.  615.626, 

">^NHDC:.  655  F.2d  318,  330. 


relatively  distant,  and  until  that  time  the 
probable  effec.t  of  a  relaxation  of  tbe 
standard  would  be  to  mitigate  the 
consequences  of  any  strictness  in  the 
final  rule,  not  to  create  new 
hardships.”  The  NRDC  court  further 
noted  that  International  Harvester  did 
not  involve  EPA’s  predictions  of  future 
technological  advances,  but  an 
evaluation  of  presently  available 
technology. 

EPA  akso  evaluates  (]ARB’s  request  in 
light  of  congressional  intent  regarding 
the  waiver  program  generally.  This  is 
consistent  w'ith  the  motivation  behind 
section  209(b)  to  fo.ster  California’s  role 
as  a  laboratory  for  motor  vehicle 
emission  control,  in  order  “to  continue 
the  national  benefits  that  might  flow 
from  allowing  California  to  continue  to 
act  as  a  pioneer  in  this  field.” 

For  these  reasons,  EPA  believes  that 
California  must  be  given  substantial 
deference  wdien  adopting  motor  vehicle 
emission  standards  which  may  require 
new  and/or  improved  technology  to 
meet  challenging  levels  of  compliance. 
This  deference  was  discussed  in  an 
early  waiver  decision  when  EPA 
approved  the  waiver  reque.st  for 
California’s  1977  MY  standards: 

Even  on  this  issue  of  technological 
feasibility  I  would  feel  constrained  to 
approve  a  CaliforiTta  approach  to  the  problem 
which  I  might  also  feel  unable  to  adopt  at  the 
Federal  level  in  my  own  capacity  as  a 
regulator.  The  whole  approach  of  the  t]lean 
Air  Act  is  to  force  the  development  of  new 
types  of  emission  control  technology  where 
that  is  needed  by  compelling  the  industry  to 
‘catch  up'  to  some  degree  with  newly 
promulgated  standards.  Such  an  approach  to 
automotive  emission  control  might  be 
attended  with  costs,  in  the  shape  of  a 
reduced  product  offering,  or  price  or  fuel 
ec.'onomy  penalties,  and  by  risks  that  a  wider 
number  of  vehicle  clas.ses  may  not  be  able  to 
complete  their  development  work  in  time. 
Since  a  balancing  of  these  risks  and  costs 
against  the  potential  benefits  from  reduced 
emi.ssions  is  a  central  policy  decision  for  any 
regulatory  agency,  under  the  statutory 
scheme  outlined  above  1  believe  I  am 
required  to  give  very  substantial  deference  to 
California’s  judgment  on  that  score.”  '"'* 

GARB,  while  maintaining  that  the 
NRDC  approach  is  the  correct 
measurement  here,  commented  that  the 
technological  sophi.stication  of  ZEVs 
currently  being  produced  is  anticipated 
to  continue  to  advance,  making 
commercial  production  and  compliance 
of  these  vehicles  by  MY  2018  and  later 


’"•*  W.  The  "hardships”  referred  to  are  hardships 
that  would  be  treated  for  manufacturers  able  to 
comply  with  the  more  stringent  standards  being 
relaxed  late  in  the  process. 

10740  FR  23102,  23103  (waiver  decision  citing 
views  of  Congressman  Moss  and  Senator  Murphy) 
(May  28, 1975). 

'""/d  at  23103. 


more  feasible.  GARB  also  notes  that  the 
only  relevamui  of  costs  in  a  section 
2()9(b)  waiver  proceeding  is  in  the 
context  of  technological  feasibility. 

“Fast  waiver  determinations  have  made 
f:lear  that  for  the  cost  of  compliance  to 
be  found  excessive  it  would  need  to  be 
“very  high”  such  that  the  cost  to 
customers  who  purchased  a  complying 
vehicle  would  be  doubled  or  tripled."’" 
Additionally,  the  relevance  of  the  cost 
of  compliance  analysis  is  limited  to  the 
question  of  whether  such  co.sts  will 
adversely  affect  the  timing  of  an 
emission  standard.”  "" 

Under  NRDC,  when  compliance  with 
(]ARB  standards  is  phased-in  over  a 
lengthy  time  period ♦  the  rea.sonableness 
of  a  projection  of  technological 
feasibility  can  be  based  on  answering 
any  theoretical  objections  to  the 
projected  control  technology: 
identifying  the  major  steps  neces.sary  in 
refinement  of  the  technology;  and 
offering  plausible  reasons  for  believing 
that  each  of  those  steps  can  be 
completed  in  the  time  available.'” 

EPA’s  review  of  the  evidence  on  the 
technological  feasibility  of  GARB’s  AGG 
standards,  in  particular  the  standards 
which  EPA  received  comment,  follows. 

Gongress  has  stated  that  the 
consistency  requirement  of  section 
202(a)  relates  to  technological 
feasibility.'”  Section  202(a)(2)  states,  in 
part,  that  any  regulation  promulgated 
under  its  authority  “shall  take  effect 
after  such  period  as  the  Administrator 
finds  necessary  to  permit  the 
developnient  and  application  of  the 
relevant  technology,  considering  the 
cost  of  compliance  within  that  time.” 
Section  202(a)  thus  requires  the 
Admini.strator  to  first  review  whether 
adequate  technology  already  exists,  or  if 
it  does  not,  whether  there  is  adequate 
time  to  develop  and  apply  the 
technology  before  the  standards  go  into 
effect. 

In  MEMA  I,  the  court  addressed  the 
cost  of  compliance  issue  at  some  length 
in  reviewing  a  waiver  decision. 
According  to  the  court: 

Section  202’s  cost  of  compliance  concern, 
juxtaposed  as  it  is  with  tbe  requirement  that 
the  Administrator  provide  the  recpiisite  lead 


''>**74  FR  32744,  32774  ((uly  8,  2009). 

'  ''’t;ARB’s  waiver  request  at  2.5-26.  MEMA  /.  627 
F.2d  at  1105,  1114  ri.  40  ("ITlho  ‘cost  of 
compliance’  consideration  relates  to  the  timing  of 
standards  and  pmeedures.”)  CiARB  notes  that  ERA 
has  recognized  that  the  only  relevance  of  costs  is 
their  impact  on  timing,  e.g.  "Manufacturers  do  not 
contend  that  the  cost  of  compliance  will  be 
significantly  reduced  by  extending  lead  time 
beyond  the  minimal  period  required  for 
compliance.”  (36  FR  17459  (Augu.stjl,  1971)). 

NWOC,  655  F.2d  318,  331. 

"Tl.R.  Rep.  No.  95-294.  95th  Ciong.,  1st  Sess. 
.301  (1977). 
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time  to  allow  technological  developments, 
refers  to  the  economic  costs  of  motor  vehicle 
emission  standards  and  accompanying 
enforcement  procedures.  See  S.  Rep.  No.  192, 
89th  Cong.,  1st  Sass.  5-8  (1965);  H.R.  Rep. 

No.  728  90th  Cong.,  1st  Sass.  23  (1967), 
reprinted  in  U.S.  Code  Cong.  &  Admin.  News 
1967,  p.  1938.  It  relates  to  the  timing  of  a 
particular  emission  control  regulation  rather 
than  to  its  social  implications.  Congress 
wanted  to  avoid  undue  economic  disruption 
in  the  automotive  manufacturing  industry 
and  also  sought  to  avoid  doubling  or  tripling 
the  tost  of  motor  vehicles  to  purchasers.  It, 
therefore,  requires  that  the  emission  control 
regulations  be  technologically  feasible  within 
economic  parameters.  Therein  lies  the  intent 
of  the  cost  of  compliance  requirement 
(emphasis  added). 

Previous  waiver  decisions  are  fully 
consistent  with  MEMA  I,  which 
indicates  that  the  cost  of  compliance 
must  reach  a  very  high  level  before  the 
EPA  can  deny  a  waiver.  Therefore,  past 
decisions  indicate  that  the  costs  must  be 
excessive  to  find  that  California’s 
standards  are  inconsistent  with  section 
202(a). It  should  be  noted  that,  as 
with  other  i.ssues  related  to  the 
determination  of  consistency  with 
section  202(a),  the  burden  of  proof 
regarding  the  cost  issue  falls  upon  the 
opponents  of  the  grant  of  the  waiver. 

Consistent  with  MEMA  I,  the  Agency 
has  evaluated  costs  in  the  waiver 
context  by  looking  at  the  actual  cost  of 
compliance  in  the  time  provided  by  the 
regulation,  not  the  regulation’s  cost- 
effectiveness.  The  appropriate  level  of 
cost-effectiveness  is  a  policy  decision  of 
California  that  is  considered  and  made 
when  California  adopts  the  regulations, 
and  EPA,  historically,  has  deferred  to 
these  policy  decisions.  EPA  has  stated 
in  this  regard,  “the  law  makes  it  clear 
that  the  waiver  request  cannot  be  denied 
unless  the  specific  findings  designated 
in  the  statute  can  be  made.  The  issue  of 
whether  a  proposed  California 
requirement  is  likely  to  result  in  only 
marginal  improvement  in  air  quality  not 
commensurate  with  its  cost  or  is 
otherwise  an  arguably  unwi.se  exercise 
of  regulatory  power  is  not  legally 
pertinent  to  my  decision  under  section 
209  *  *  *.’’  Thus,  EPA  will  look  at 
the  compliance  costs  for  manufacturers 
in  developing  and  applying  the 
technology  and  not  at  co.st  effectiveness 
when  making  a  waiver  decision. 


MEMA  /  at  lllK  (empha.sis  aiidad).  See  also 
id.  at  1 114  n.  40  (A[T)ho  'co.st  of  compliance' 
criterion  relates  to  the  timing  of  standards  and 
prof.edures.). 

See.  e.g.,  47  FR  7.106,  7309  (Feb.  18.  1982),  43 
FR  2573.5  (|un.  14,  1978),  and  46  FR  26371,  26373 
(May  12,  1981), 

FR  17158  (August  31,  1971).  See  also  40 
FR  23102,  23104;  58  FR  4166  (lanuary  7.  1993),  LEV 
Waiver  Decision  Document  at  20. 


2.  LEV  III  Criteria  Pollutant  Standards 

California  has  adopted  new  .standards 
for  exhaust  emissions  of  non-methane 
organic  gases  (NMOG),  NOx,  and  PM,  as 
well  as  evaporative  emissions  standards. 
These  standards  phase  in  beginning 
with  MY  2015.  The  LEV  HI  standards 
are  similar,  in  many  respects,  in 
structure  to  those  in  the  existing  federal 
Tier  2  program.  As  with  the  Tier  2 
program,  the  proposed  standards  would 
apply  to  all  light-duty  vehicles  (LDVs, 
or  passenger  cars,  light-duty  trucks 
(LDTls,  LDT2s,  LDT3s,  and  LDT4s)) 
lielow  8,500  pounds  GVWR  (Gross 
Vehicle  Weight  Rating),  and  Medium- 
Duty  Passenger  Vehicles,  or  MDPVs 
(8,500  to  10,000  lbs  GVWR).  Based  on 
our  review  of  the  LEV  III  criteria 
pollutant  standards,  and  because  EPA 
did  not  receive  any  comments  objecting 
to  GARB’S  LEV  III  criteria  pollutant 
standards,  with  the  exception  of  the  PM 
standard  issue  discussed  below,  we  find 
it  unnecessary  to  provide  a  full  written 
review  whether  such  standards  are 
consistent  with  section  202(a),  as  those 
opposing  the  waiver  have  clearly  not 
met  their  burden  regarding  the  issue, 
and  we  otherwise  cannot  make  a  finding 
that  such  standards  are  inconsistent 
with  section  202(a). 

a.  Particulate  Matter  Standards 

The  Manufacturers  generally  note  that 
testing  for  and  complying  with  the 
revised  particulate  matter  standards  will 
present  significant  burdens  on  the 
industry.  In  short,  the  Manufacturers 
recommend  that  EPA  withhold  issuing 
a  waiver  for  the  MY  2025  PM  standard. 
While  noting  that  the  phase  in  of  the  3 
mg/mile  FTP  PM  standard  beginning  in 
MY  2017  will  be  very  challenging,  they 
nevertheless  state  that  the 
Manufacturers  are  optimistic  that 
vehicles  will  achieve  this  level  with 
time.  Recognizing  that  there  are  long 
lead  time  changes,  the  Manufacturers 
appear  to  be  agreeing  with  CARB’s 
planned  phased-in  approach  starting  in 
the  2017  MY.  Also,  the  Manufacturers 
are  not  objecting  to  EPA  issuing  a 
waiver  for  the  3  mg/mile  PM  standards 
based  on  their  stated  testing  concerns. 

However,  the  Manufacturers  believe 
the  1  mg/mile  PM  standard,  which 
begins  its  phase-in  .starting  in  the  2025 
MY,  raises  further  feasibility  issues. 
Based  on  their  knowledge  of  PM 
measurement  and  vehicle  PM  control 
technology,  the  Manufacturers  state  that 
their  members  “see  no  way  to  both 
measure  and  meet  this  standard.”  The 
Manufacturers  believe  that  setting  a 
standard  that  is  unachievable  today  is 
inappropriate,  and  they  do  not  believe 


EPA  should  issue  a  waiver  for  these 
standards  at  this  time. 

Finally,  the  Manufacturers  note  that 
there  is  ample  time  to  revisit  the  waiver 
request  without  interfering  with  CARB’s 
implementation  of  standards  should 
they  be  deemed  feasible  (during  CARB’s 
planned  review  of  the  standard). 

CARB’s  supplemental  comments  note 
that  the  LEV  III  PM  standards  are  based 
on  a  particular  concern  for  their  impact 
on  public  health  and  safety.  As  noted  in 
their  LEV  III  Technical  Support 
Document,  CARB  acknowledges  that 
while  PM  emissions  from  LDVs  are  not 
a  major  contributor  to  the  inventory, 
they  are  a  significant  contributor  to 
urban  pollution  and  human  exposure. 
CARB  also  notes  that  the  exact  amount 
of  pollution  reduced  and  the  cost- 
effectiveness  of  particular  California 
standards  is  not  relevant  to  EPA’s 
waiver  determination. 

What  is  relevant,  CARB  maintains,  is 
that  thirteen  years  of  lead  time  (from  the 
date  of  its  adopted  regulations  to  the 
first  model  year  of  the  phase-in 
standards  in  2025)  are  provided  to 
improve  the  test  procedure  and  for 
industry  to  incorporate  needed 
improvements  to  their  engines  and  fuel 
systems.  CARB  maintains  that  it  has 
consistently  demonstrated  PM 
measurement  capability  at  1  mg/mi 
using  new  test  procedures  under 
development  by  EPA  under  40  CFR  Part 
1066.”®  CARB  suggests  that  EPA  apply 
the  rationale  of  NHDC  and  find  that 
CARB  has  identified  barriers  to 
implementation  of  needed  technologies, 
and  a  viable  path  to  overcome  these 
barriers.  For  example,  CARB  states  test 
data  that  they  have  presented 
demonstrates  PM  levels  from  current 
port  fuel  injected  (PFl)  engines  below  1 
mg/mi  and  from  late  model  gasoline 
direct  injection  engines  (GDI) 
approaching  1  mg/mi.  CARB  expects 
further  technical  improvements  over  the 
extensive  lead  time  provided.'”  CARB 
has  also  identified  that  some  of  the  low 
carbon  technologies  with  proven  track 
records  that  are  mo.st  likely  to  be  u.sed 
(to  meet  GHG  emission  requirement.s) 
are:  Advanced  port  fuel  injection 
engines,  GDI  engines,  boosted  and 
downsized  engines,  clean  die.sel 
engines,  hybrid,  and  plug-in  hybrid 
technology  among  others.  CARB  notes 


'”>CARB  note.s  tliaf  EPA  lia.s  idontified  aroas  of 
iniprovoniont  to  Part  1066  it  intends  to  evaluate  in 
cooperation  with’CARB  and  industry  (see  pp.  54- 
59  of  CARB’s  Tecfinical  Support  Document  at: 
http:/ /www.arh.ra.gov/regact/2012/leviiighg20 1 2/ 
levappp.pdf]. 

'  Id.  at  P-8  through  P-20.  CARB’s  Board  has 
provided  direction  to  its  staff  (Resolution  12-11  at 
21)  to  conduct  a  review  of  the  1  nig/ini  PM  standard 
in  the  2015  timeframe  and  report  back  to  the  Board 
its  results.  > 
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that  each  of  the.se  technologies  will  have 
a  particular  impact  on  PM  emissions. 
CARB  notes  that  many  of  the.se 
technologies  may  be  able  to  currently 
meet  202.S  MY  PM  standards  and  that 
further  improvements  are  reasonable. 

For  example:  (1)  CARB’s  Technical 
Support  Document  states  “Some 
current,  well-maintained  PFl-equipped 
LDVs  emit  PM  mass  levels  below  1  mg/ 
mi.  For  example,  published  research 
reports  PM  emissions  rates  for  both  PF’l 
ULEV  and  SULEV  vehicles  of 
approximately  0.7  mg/mi  or  much  less 
over  the  Federal  Test  Procedure  (Fl'P  or 
FTP-7.5)  cycle”  and  (2)  “Car  makers 
who  choose  to  pursue  gasoline-fueled, 
C'02  friendlier  GDI  internal  combicstion 
engines  for  their  future  vehicles  will 
have  two  principal  technical  .solutions 
for  further  reduction  of  PM  mass 
emissions.  One  .solution  can  utilize  next 
gem;ration  state-of-the-art  engines  (e.g., 
start-stop  sy.stem  where  the  ICE 
automaticallv  shuts  down  and  starts  up 
at  idle)  with  optimized  fuel  injection 
strategies  {e.g..  spray-guided  central 
injector)  at  nearly  no  net  cost  increase. 
The  second  solution  employs  po.st- 
combustion  control  in  the  form  of  the 
gasoline  particle  filter  (GPF)  at  an 
additional  cost.” '  ’** 

b.  EPA's  Respon.se  to  Comments 

As  explained  below,  EPA  believes 
CARB  presents  a  proper  view  of  how 
lead  time  should  be  evaluated,  for 
purposes  of  waiver  review  by  EPA,  and 
that  (^ARB  has  provided  reasonable 
responses  to  any  theoretical  objections 
to  the  projected  control  technology: 
identified  the  major  steps  neces.sary  in 
refinement  of  the  technology;  and 
offered  plausible  reasons  for  believing 
that  each  of  those  steps  can  be 
completed  in  the  time  available. 

VVe  also  believe  that  CARB  has 
properly  set  forth  the  rote  of  EPA  in 
reviewing  California  standards  which 
require  new  and/or  improved 
technology  to  meet  challenging  levels  of 
compliance.  EPA  is  not  setting  its  own 
standards  under  section  2()2(a)  of  the 
Clean  Air  Act,  rather  EPA’s  role  within 
its  waiver  review  is  more  limited  and 
lakes  place  in  the  context  of  deference 
that  Congress  envisioned  for  California. 
This  deference  was  discus.sed  in  an 
early  waiver  decision  when  EPA 
approved  the  waiver  request  for 
California’s  1977  model  year  standards: 

Even  on  this  issue  of  technological 
feasibility  1  would  feel  c:onstrained  to 
approve  a  C.alifornin  approach  to  the  problem 
which  I  might  also  fe«!l  unat)le  to  adopt  at  the 
Federal  level  in  my  own  capacity  as  a 
regulator.  The  whole  apprf)ach  of  the  (dean 


Air  Act  is  to  force  the  development  of  new 
types  of  emission  contrijl  technology  where 
that  is  needed  by  compelling  the  industry  to 
‘catch  up’  to  some  degree  with  newly 
promulgated  standards.  .Such  an  approach  to 
automotive  emission  control  might  bo 
attended  with  costs,  in  the  shape  of  a 
reduced  product  offering,  nr  price  or  fuel 
economy  penalties,  and  by  risks  that  a  wider 
number  of  vehirle  clas.ses  may  not  be  able  to 
complete  their  development  work  in  time. 
Since  a  balancing  of  these  risks  and  costs 
against  the  potential  benerus  from  reduced 
emissions  is  a  central  policy  decision  for  any 
regulatory  agency,  under  the  statutory 
scheme  outlined  above  I  believe  I  am 
nHpiired  to  give  very  substantial  deference  to 
(California's  judgment  on  that  .score.'”' 

Regarding  the  feasibility  of  the  CARB 
1  mg/mile  PM  standard  that  commences 
its  phase-in  .starting  with  the  2025  MY, 
EPA  believes  that  it  is  proper  to  review 
this  through  the  NRDC  prism.  In  other 
words,  EPA  believes  it  appropriate  to 
provide  substantial  room  for  defenmce 
to  CARB’s  projections.  Although  the 
Manufacturers  have  raised  a  variety  of 
concerns  they  have  not  provided  any 
data  or  other  information  to  demonstrate 
why  the  pathways  and  steps  identified 
by  CARB  are  unreasonable.  EPA 
believes  having  given  appropriate 
deference  that  CARB  has  reasonably 
projected  possible  pathways  to  address 
the  theoretical  concerns  with  the  2025 
phased-in  PM  .standard,  including 
concerns  relating  to  testing  capability. 
The  Manufacturers  have  provided  no 
data  or  other  information  to  demonstrate 
why  CARB’s  identified  path  of 
improvements  in  testing  technology  and 
procedures  is  not  feasible  in  the  lead 
time  provided.  Similarly,  the 
Manufacturers  have  provided  no  data  or 
other  information  to  demonstrate  why 
CARB’s  identified  tet:hnology  solutions 
and  possible  refinements  are  infeasible, 
especially  given  the  amount  of  lead  time 
provided.  Given  the  amount  of  lead  time 
provided  by  CARB  and  their  identified 
paths  for  improvements,  EPA  believes 
the  opponents  to  the  waiver  have  not 
met  their  burden  of  proof  in  regards  to 
the  PM  standards  commencing  in  MY 
2025. 

Therefore,  based  on  the  record  before 
us,  EPA  cannot  find  that  the  opponents 
of  the  PM  standard  in  2025  have  met 
their  requisite  burden  of  proof  to 
demoicstrate  that  such  standards  are 
inconsistent  with  .section  202(a).  Thus 
EPA  cannot  deny-CARB’s  ACC  waiver 
request  on  this  basis. 

3.  LEV  111  CHG  Emission  Standards 

CARB  has  worked  closely  with  EPA 
and  NHTSA  throughout  the 
development  of  the  MY  2017-2025  CHG 

”‘*40  (K  2;n02,  23103  (May  28,  197.5). 


emission  standards  and  has  moved  in 
parallel  with  the  agencies  in  setting 
standards  that  are  essentially  equivalent 
in  terms  of  lead  time  and  stringency. 
CARB  projects  that  its  CHG  emissions 
standards  for  MYs  2017-2025  will 
reduce  fieet  average  C.Oi  levels  by  about 
34  percent  from  MY  2016  levels  of  251 
g/mile  down  to  about  166  g/mile,  ba.sed 
on  the  projected  mix  of  vehicles  sold  in 
California.  The  basic  structure  of  the 
GHG  standards  is  consistent  with  that  of 
EPA’s  (iHG  standards.  CARB  ii.ses  two 
vehicle  categories,  pas.senger  cars  and 
light  trucks.  CARB  projects  that  the 
standards  will  reduce  car  (]02  emissions 
by  approximately  4.9%/year,  reduce 
truck  C(32  emissions  by  approximately 
4.1  %/year  (the  truck  CO2  standard  target 
curves  move  downward  at 
approximately  3.5%/year  through  the 

2016- 2021  period  and  about  5%/year 
from  2021-2025),  and  reduce  combined 
light-duty  CO2  emissions  by 
approximately  4.5%/year  from  2016 
through  2025. 

CARB  notes  that  the  (X32  emission 
reduction  estimates  are  approximate 
because  the  required  emission  level  to 
achieve  compliance  with  the  standards 
for  each  vehicle  manufacturer  depends 
on  each  manufacturer’s  ultimate  sales 
mix  of  vehicles.'^”  Within  the  two 
categories,  the  CO2  standard  targets  for 
vehicle  models  sold  by  each  automaker 
are  indexed  to  the  vehicles’  footprint, 
which  is  calculated  as  each  vehicle 
model’s  wheelbase  times  its  average 
track  width.  As  a  result  of  this 
regulatory  structure,  the  precise  CG2 
emission  rates  that  will  result  from  the 
.standards  in  each  year  from  2017 
through  2025  will  depend  bn  the 
ultimate  sales-weighted  mix  of  vehicles 
(i.e.,  according  to  vehicle  .sales  in  each 
category  and  the  footprint  of  the 
models)  sold  in  each  year. 

(]ARB  also  adopted  .separate  nitrous 
oxide  (N2O)  and  methane  ((314) 
standards  that  are  harmonized  with  the 
standards  EPA  first  adopted  in  the  MY 
2012-2016  rulemaking.  As  with  the  EPA 
program,  manufacturers  may  use  C()2 
credits  to  mei!t  the  N^f)  and  CH4 
standards  on  a  (XJ2-equivelent  basis. 

GARB  includes  most  of  the 
flexibilities  established  by  EPA  for  MYs 

2017- 2025.  GARB  includes  averaging, 
banking,  and  trading  provisions  which 
allow  for  5-year  credit  carry-forward 
and  3-year  credit  carry-back  and  credit 
trading  between  manufacturers. 
Manufacturers  may  generate  air 
conditioning  system  credits  through 
system  efficiency  improvements,  low 
refrigerant  leakage  designs,  and  use  of 
low  global  warming  potential 

'2‘'El>A-HQ-OAR-2012-05f>2-0011  at  ES-ti. 
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refrigerants.  Manufacturers  may 
generate  up  to  18.8  g/mjle  CXI2- 
equivalent  credit  for  cars  and  24.4  g/ 
mile  C02-equivelent  credits  for  trucks 
from  air  conditioning  system 
improvements.  CARB  also  moved  to 
harmonize  air  conditioning  system  test 
procedures  with  EPA,  replacing  the  A/ 

C  idle  test  requirement  with  the  AC17 
test  procedure. 

In  addition  CARB  adoj)ted  off-cycle 
credits  provi.sions  similar  to  those 
adopted  hy  EPA,  which  provide  credits 
to  manufacturers  based  on  real  world 
improvements  in  CO2  emissions  not 
captured  on  the  2-cycle  test  procedure. 
CARB  adopted  a  list  of  pre-approved 
credits  that  manufacturers  may  claim  by 
using  pre-approved  technologies.  As 
with  the  EPA  program,  off-cycle  credits 
l)a.s(?d  on  the  pre-aj)proved  credits  list  is 
capped  at  10  g/niile.  ('.ARB  also 
provides  full-size  pickup  truck 
technology  credits  of  10  or  20  g/mile  per 
vehicle  depending  on  the  level  of 
technology  employed,  similar  to  tlm 
EPA  program.  Manufacturers  may 
generate  technology  incentive  credits  hy 
using  hybrid  technok)gies  or  by  nmeting 
performance-haserl  criteria  over  a 
specified  minimum  percentage  of  fidl 
size  j)ickup  truck  production. 

3’he  EPA  and  CARB  programs  differ  in 
their  treatment  of  advanced  technology 
vehicles,  specifically  plug-in  hybrids, 
battery  electric  vehicles,  and  fuel  cell 
vehicles.  EPA’s  program  encourages  the 
protluction  of  these  advanced 
technology  vehicles  in  two  ways;  hv 
providing  incentive  multipliers  for  these 
technologies  and  by  not  counting  the 
upstream  emissions  a.ssociated  with 
electric  operation  for  the  first  several 
model  yt.'ars  of  the  program.’^’  (’ARB 
does  not  provide  a  multiplier  incentive 
or  allow  for  the  use  of  a  0  g/mile 
compliance  value.  CARB  explains  that 
incentives  are  not  needed  for  plug-in 
hybrids,  battery  ehictric  vehicles,  and 
fuel  cell  vehicles  under  their  GHG 
program  because  the  California  ZEV 
program  requires  manufacturers  to 
produce  vehicles  using  these 
technologies. 

In  its  Final  Statement  of  Rea.sons, 
(-ARB  reiterated  its  commitment,  as 
directed  by  Board  Resolution  12-11,  to 
accept  compliance  with  EPA’s  (>HG 
emission  standards  for  MY  2017-202.1 
as  compliance  with  California’s  (]HC 
standards  if  (-ARB  iletermines  that 
El’A’s  final  rule  preserves  the  (iHC 
reduction  benefits  set  forth  in  EPA’s 


El’.A  allow.s  a  0  g/mile  complianee  value  to  bo 
used  fur  vehicles  .sold  in  MY2()1 7-2021  and  caps 
the  cunmlative  numbtir  of  vehicles  that  a 
manufacturer  may  use  the  0  g/mile  compliance 
value  for  in  MYs  2022-202.S. 


jiroposed  rule.’^^  c.aRB  also  notes  their 
plan  to  adopt  a  “deemed  to  comply” 
rule  within  their  w’aiver  reque.st  to  EPA. 
EPA  .stated  in  the  Federal  Register 
notice  announcing  the  opportunity  for 
hearing  and  comment  on  CARB’s  June 
27,  2012  AC(]  W’aiver  request  that  “EPA 
invites  comment  on  all  aspects  of 
('ARB’s  waiver  request,  and  specifically 
invites  comment  on  CARB’s  waiver 
request  in  light  of  CARB’s  plans 
concerning  adoption  of  a  “deemed  to 
comply”  provision  into  its  LEV  III  GHG 
standards.  This  will  allow  EPA  to 
consider  any  “deemed  to  comply” 
provision  and  comments  on  it  w'hen 
taking  action  on  ('ARB’s  request  for  a 
waiver.” 

On  September  14,  2012,  CARB 
proposed  amendments  to  their  program 
to  permit  compliance  based  on 
compliance  with  EISA’s  GHG  standards. 
In  its  discu.ssion  of  the  differences 
between  the  EPA  and  ('.ARB  programs 
with  regard  to  the  treatment  of  advanced 
technology  vehicles,  (^ARB  notes  that 
manufacturers  w’ill  have  the  option  to 
comply  with  the  federal  program  and 
utiliz(!  the  EPA  accounting  provisions 
for  the.se  vehicles.'^'*  On  November  l.l. 
2012,  the  Air  Resources  Board  agreed  to 
accept  compliance  with  federal 
standards  as  ecjuivalent  to  compliance 
with  California’s,  approving  the 
amendment  for  “deemed  to  comply.” 

On  December  7,  2012,  CARB  submitted 
additional  information  to  EPA  noting 
that  CARB  had  approved  further 
amendments  to  the  ACC  program, 
including  the  "deemed  to  comply” 
regulation,  and  therefore  California  has 
met  its  commitment  to  the  National 
Program.  CARB  requested  that  EPA 
consider  and  take  action  on  these 
amendments  concurrent  with  the 
request  set  forth  in  CARB’s  June  27, 

2012  ACC  waiver  request.’^*'. 

a.  Comments  on  (’.ARB’s  2017  Through 
202.1  GHG  Emission  Standards 

CARB’s  waiver  request  notes  that  in 
2010,  President  Barack  Obama  directed 
EPA  and  NITfSA  to  work  with 
(California  to  develop  GH(C  fleet 
standards  for  MY  2017  through  202.1 
light-duty  vehicles.  In  respon.se,  the 
three  agencies  developed  the  Interim 
joint  1’echnical  Assessment  Report 
('l  AR),  released  in  September  2010.  3’he 
TAR  was  major  milestone  in  the 
technical  work  done  collahorativelv  by 
EPA,  NHTSA,  and  CARB.  CARB  held 


'^^(’alifurnia  Air  Ku.sources  Roant.  EI’A-UQ- 
()AR-2012-«r.62-0021.  at  1h. 

77  FR  53199,  53200  (August  31,  2012). 

Air  Resources  Board,  El’A-UQ-OAR-201 2- 
0,5(12-001 1,  at  1.35. 

'^^(lARB  Re.solution  12-35  (November  15,  2012). 
'^'’F;PA-HQ-OAR-201  2-0.502-0374. 


four  public  technical  workshops 
covering  topics  of  efficiency,  mass- 
reduction,  and  .safety  technology: 
collaborative  technical  contract  work 
(e.g.,  with  FEV,  Ricardo,  Lotus):  and 
extensive  meetings  with  a  w’ide  range  of 
stakeholders  to  gather  input.  This 
collaboration  ensured  that  the  three 
agencies  had  a  common  set  of  technical 
information  on  which  to  inform  their 
proposals,  allowing  the  agencies  to 
develop  standards  that  are  harmonized 
in  terms  of  their  stringency. 

CARB  further  notes  that  the  feasibility 
analysis  underlying  its  standards  is 
based  on  several  existing  and  emerging 
technologies  that  increase  engine  and 
transmission  efficiency,  reduce  vehicle 
energy  loads,  improve  auxiliary  and 
accessory  efficiency,  and  that  would 
increasingly  electrify  vehicle 
subsystems  with  hybrid  and  electric 
drivetrains.  The  technology  assessment 
conducted  hy  (]ARB  for  the  MY  2017- 
2025  standards  builds  on  the  original 
technical  basis  established  in  the 
previous  rulemakings  for  (California’s 
MY  2009-201  ti  and  federal  MY  2012- 
2010  standards.  ('ARB  notes  that  several 
individual  technologies  offer  substantial 
COj  reduction  potential  and  that  nianv 
of  the  technologies  have  only  seen 
limited  deployment  in  new  vehicle 
models. 

In  its  Initial  Statement  of  Reasons  staff 
report,  CARB  highlights  several  (-(It 
reduction  technologies  that 
manufacturers  can  employ  to  meet  the 
standards. The  list  of  technologies 
cited  hy  ('.ARB  is  very  similar  to  the  list 
of  technologies  considered  hy  EPA  and 
NHTSA  in  evaluating  standards  for  MYs 
201 7-202.1. Vehicle  road  load  and 
accessory  energy  loads  can  he  improved, 
for  example,  through  mass  reduction, 
improved  accessories,  electric  power 
steering,  improved  aerodynamics,  and 
low  rolling  resistance  tires.  CARB  notes 
several  considerable  opportunities  for 
engine  efficiency  improvements.  Engine 
efficiency  technologies  include  turbo 
charging  and  downsizing,  gasoline 
direct  injection,  continuously  variable 
valve  lift,  cylinder  deactivation,  and 
diesel-fueled  engines.  CARB  also 
de.scrihes  transmi.ssion  efficiency 
improvements  important  in  allowing  the 
operation  of  the  engine  in  its  lowest  fuel 
consumption  operating  points  more 
frequently.  These  include  more  gears 


’^^(■«iliforiiia  .\ir  Rusoiircns  Board,  F.PA-HQ- 
OAR-2012-O5(i2-Onil,  at  102-103. 

'^"California  Air  Rosourt:es  Board.  Fl’A-UQ- 
OAR-201 2-0562-0011,  at  10;i-108. 

Joint  Technical  .S\ipport  Document:  Final 
Rulemal(ing  for  2017-2025  l.ight-duty  Vehicle 
Creenhou.se  Ga.<!  Enii.s.sion  .Standard.s  and  Corporate 
Average  FTiel  F^conomy  .Standards,  Chapter  3,  FFA- 
420-R-l  2-901.  August  2012. 
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{e.g.,  8  speed  transmissions),  closer  gear 
ratio  spacing,  optimized  controls,  and 
dual  clutch  transmissions  that  allow 
essentially  the  same  efficiency  as 
manual  transmissions. 

CARD'S  analysis  also  includes  various 
hybrid  systems  that  offer  significant 
potential  CO2  reductions  through  the 
elimination  of  engine  idling,  reduction 
in  fuel  consumption  during 
deceleration,  reduction  of  at;celeration 
power  requirement  through  launch 
assist,  and  the  recovery  of  vehicle 
energy  losses  through  regenerative 
braking  during  deceleration.  Finally, 
(^ARB  also  includes  emerging  electric 
drive  technologies  including  plug-in 
hybrids,  electric,  and  hydrogen  fuel  cell 
vehicles, 

FFA  ret:eived  several  c;omments  on 
('ARB's  waiver  request  generally 
supporting  the  (California  (CHG 
standards  as  feasible  and  consistent 
with  (CAA  section  2()2(a).  The 
fCnvironmental  Defense  Fund  (FDF)  and 
the  Natural  Resources  Defense  (Council 
(NRDC)  commented  that  CARD 
coordinated  with  EPA  and  NHTSA  in 
the  development  of  the  GHC  standards 
and  the  (California  GH(C  standards  are 
aligned  with  the  federal  GHG  standards 
in  terms  of  stringency  and  lead  time. 

EDF  further  commented  that  EPA 
received  letters  from  13  automakers 
supporting  the  federal  (CHG  standards, 
and  based  on  this  coordination  and 
support  EPA  can  only  determine  that 
the  GARB  (CHG  standards  are 
feasible.'-^" 

EPA  received  comments  from  the 
Dealers  that  EPA  should  not  provide  a 
waiver  to  (California  for  the  MY  2022- 
2025  GH(C  standards  because  the 
standards  for  these  years  are  not 
consistent  with  CAA  .section  202(a).  The 
commenter  states  that  by  committing  to 
a  mid-term  evaluation  in  its  own  GHG 
program,  EPA  has  already  determined 
that  “technological  capabilities  after  MY 
2022  are  too  remote  to  be  accurately 
predicted."  The  commenter  argues  that 
it  is  inappropriate  for  GARB  to  obtain  a 
waiver  for  years  where  it  cannot 
demonstrate  technological  feasibility 
regardless  of  the  fact  that  Galifornia  has 
agreed  to  participate  in  the  mid-term 
review.  The  Dealers  assert  that  by 
agreeing  to  participate  in  the  mid-term 
evaluation,  GARB  “has  admitted  that 
the  technological  feasibility  of  its  GHG 
standards  for  MYs  2022-2025  is  not 
knowable  at  this  time." 

As  part  of  the  waiver  decision 
process,  (^ARB’s  supplemental 
comments  provided  a  response  to 


'  “’EDK's  commiMit  at  EI’A-U(j-()AR-2012- 
05h2-0()2S  and  025.1;  and  NRJX".s  coininnnt  at 
|•:^’A-Hq-^)AR-201 2-0562-0247. 


comments  submitted  by  NADA, 
including  a  response  to  NADA's 
comments  regarding  the  feasibility  of 
the  MY  2022-2025  standards.'  *'  GARB 
comments  that  NADA  concerns  are  not 
supported  by  relevant  case  law'  and 
should  be  dismissed.  ("ARB  comments 
that  NADA  is  disregarding  decades  of 
precedent  that  clearly  sets  out  the 
appropriate  “technological  feasibility" 
analysis  under  section  202(a).  Citing 
Natural  Resources  Defense  Council  v. 
V.S.  Environmental  Protection  Agency. 
(1981)  G55  F.2d  318,  331,  GARB  notes 
-('AA  section  202(a)  has  historically  been 
interpreted  to  allow  for  projections  of 
likely  future  technological  development. 
Such  projections  do  not  need  to 
“posse.ss  the  ine.scapable  logic  of  a 
mathematical  deduction."  Instead,  such 
a  |)rojection  is  considered  sufficient  if  it 
“answers  any  theoretical  objections  to 
the  (projected  technology),  identifies  the 
major  steps  necessary  in  refinement  of 
the  technology,  and  offers  plausible 
reasons  for  believing  that  each  of  those 
steps  can  be  completed  in  the  time 
available."  Moreover,  w'here  the 
requirements  of  a  standard  are  phased 
in  over  a  lengthy  period  of  time  it  bears 
on  the  likelihood  of  a  proper  finding  of 
technological  feasibility.  GARB  notes 
that  the  great  length  of  time  provided — 
until  after  MY  2022 — ^supports  a  finding 
of  technological  feasibility  under  NRDC, 
and  would  be  in  line  w'ith  pa.st  EPA 
waiver  decisions. 


final  rule  and  supporting  information 
and  analysis  amply  justify  the 
rea.sonableness  and  appropriateness  of  _ 
the  final  GHG  standards  adopted  by 
EF^A,  irrespective  of  the  provisions  for  a 
mid-term  evaluation."  EPA  is 
committed  to  conducting  a  mid-term 
evaluation  for  MYs  2022-2025  in  close 
coordination  with  NHTSA  and  GARB 
given  the  long  time  frame  in 
implementing  standards  out  to  MY  2025 
and  given  NHTSA's  obligation  to 
conduct  a  separate  rulemaking  in  order 
to  establish  final  standards  for*\'ehicles 
for  those  years.' With  respect  to  the 
w'aiver,  however,  EPA  believes  that 
NADA’s  reference  to  the  mid-term 
review  does  not  demonstrate 
technological  infeasibility  (or  anv 
requi.site  level  of  uncertainty)  or  that  the 
GARB  standards  are  inconsistent  with 
sec  tion  202(a),  particularly  given  that 
the  G.ARB  standards  are  closely  aligned 
to  those  adopted  by  EPA.  In  addition, 
compliance  w'ith  EPA’s  C]H(]  standards 
w'ill  be  deemed  to  be  compliance  w'ith 
GARB’S  GHG  standards.  EPA  agrees 
W'ith  garb’s  re.sponse  to  the  NADA 
concerns  and  believes  that  a  reasonable 
technology  path  forward  has  been 
projected  in  support  of  the  MY  2022- 
2025  standards,  w’hich  is  further 
siqiported  by  the  substantial  amount  of 
lead-time  provided  for  these  standards. 
EPA  believes  that  the  substantial 
amount  of  lead-time  provided  also 
accords  with  a  finding  of  technological 
feasibility  under  NRDC,  and  w'ould  be 
in  line  with  past  EPA  waiver  decisions. 

EPA  did  not  receive  any  additional 
comments  on  the  waiver  decision 
rcigarding  the  technology  as.sessment  or 
cost  analysis  done  by  GARB  in  support 
of  their  GHG  standards.  (’ARB  has 
adopted  (^HG  standards  that  are  closely 
aligned  to  those  adopted  by  EPA  for 
M’i's  2017-2025.  In  EPA’s  final  rule 
establishing  the  MY  2017-2025 
standards,  EPA  concluded  that  the 
standards  are  feasible  in  the  lead  time 
provided  and  the  costs  are  reasonable, 
as  rc?quired  under  Section  202(a)  of  the 
(jAA.'-^'‘  The  technical  basis  for  the 
standards  was  developed  jointly  by 
EPA,  NHTSA,  and  GARB.  The 
methodology  and  underlying  data  used 
by  (]ARB  to  assess  technologies  and 
costs,  as  summarized  above,  are  very 
similar  and  in  many  ca.ses  the  -same  as 
those  used  by  Ef^A  to  assess  the 
standards. The  extended  lead  time 


'“'77  FR  B27H6. 

'“■■77  FR  62784-62788. 

"'■77  FR  62624. 

'^^.See  77  FR  ()2702-6271.'i  for  a  ()o.s(;ription  of 
the  KPA  and  NHTSA  joint  todniology  ^id  cost 
assessinont.  Mon:  detail  is  provided  in  the  joint 
Technical  .Support  nocunient  for  the  rule. 


1).  EPA  Response  to  Gomments 
EPA  disagrees  with  NADA’s 
characterization  of  the  mid-term  review 
as  it  relates  to  the  technological 
feasibility  of  the  standards  for  MYs 
2022-2025.  As  discussed  in  the  final 
rtile  for  the  EPA’s  CiHG  emission 
.standards,  EPA  has  found  that  its 
standards  are  technologically  feasible 
under  GAA  section  202(a),  based  on 
available  information  regarding 
technology  and  costs. EPA  could  not 
have  adopted  the  standards  for  MYs 
2022-2025  if  it  did  not  find  the 
standards  to  he  consistent  with  GAA 
section  202(a)  which  requires  EPA  to 
consider  issues  of  technological 
feasibility,  cost,  and  available  lead- 
time.’ As  EPA  discusses  in  the  final 
rule  in  response  to  comments,  “EPA 
docs,  not  agree  that  the  mid-term 
evaluation  is  legally  required,  or  that  the 
standards  adopted  today  would  be 
arbitrary  and  capricious  or  without 
substantial  evidence  to  support  them 
ab.sent  such  a  mid-term  evaluation.  The 


'“  EFA-HQ-OAR-2012-0562-037.1  at  8. 

"2  77  FR  62880-62882  and  62777. 

' '-'.StH:  77  FR  62671-62671  for  discus.siori  on  EPA 
statutory  autliority. 
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provides  the  necessary  time  for 
manufacturers  to  combine  individual 
t^hnologies,  many  of  which  are 
currently  available,  into  optimized 
packages  and  apply  them  across  their 
vehicle  fleets. 

It  is  also  important  to  note  that  the 
EPA  and  GARB  GHG  programs  are  very 
similar  in  terms  of  the  structure  of  the 
programs  and  flexibilities  contained  in 
the  programs.  The  CO2  standards  are 
attribute-based  fleet  average  standards, 
based  on  vehicle  footprint  curves  that 
are  identioal.  The  programs  include 
averaging,  banking,  and  trading 
provisions.  Both  GHG  programs  offer 
credits  for  air  conditioning  system 
improvements,  off-cycle  CO2  reductions, 
and  full-size  pickup  truck  technology 
incentives.  Both  GHG  programs  contain 
the  same  N2O  and  CHU  standards  and 
essentially  the  same  provisions  for  small 
volume  manufacturer  and  small 
businesses. 

There  are  some  aspects  of  the  GARB 
program  that  differ  from  the  EPA 
program  but,  as  discussed  below,  EPA 
does  not  believe  that  these  differences 
change  the  feasibility  of  the  standards  in 
any  significant  way.  GARB  has 
explained  in  detail  how  these  standards 
can  be  met  using  technologies  that  are 
reasonably  expected  to  be  available  in 
the  regulatory  timeframe.  NADA  does 
not  substantially  undermine  this 
explanation. 

GARB  estimated  an  average  per 
vehicle  cost  in  MY  2025  of  $1,340 
without  the  new  ZEV  requirements  and 
$1,840  with  the  new  ZEV  requirements. 
In  its  final  rule,  EPA  estimated  an 
average  per  vehicle  cost  of  about  $1,800 
in  MY  2025  for  the  EPA  GHG  standards. 
Both  agencies  conclude  that  these  up¬ 
front  per  vehicle  costs  will  be  more  than 
offset  by  consumer  fuel  savings  over  the 
life  of  the  vehicles. 

Perhaps  the  most  significant 
differences  between  the  GARB  and  EPA 
vehicle  programs  involve  the  new 
Galifornia  ZEV  requirements  which 
mandate  use  of  ZEV-type  technologies 
for  a  portion  of  a  manufacturer's  fleet, 
and  therefore  may  alter  the  technology 
pathways  that  manufacturers  might 
otherwise  choose  to  meet  the  GHG 
standards.  EPA  has  reviewed  the 
consistency  of  the  ZEV  requirements 
with  section  202(a)  separately  below 

The  GARB  and  EfA  programs  also 
differ  in  the  treatment  of  vehicles 
capable  of  electric  operation.  EPA 
provides  an  advanced  technology 
incentive  multiplier  through  MY  2021 
to  encourage  the  increased  sales  of  plug¬ 
in  hybrids  (PHEVs),  electric  vehicles 
(BEVs),  and  fuel  cell  vehicles  (FGVs). 
GARB  doe§"not  provide  advanced 
technology  incentive  credits  for  these 


vehicles  because  these  types  of  vehicles 
are  required  under  the  ZEV  program  and 
an  incentive  is  not  necessary.  GARB  also 
accounts  for  upstream  emissions  from 
electric  operation  starting  in  MY  2017 
while  EPA  phases  in  upstream 
accounting  for  MY  2022-2025  vehicles 
after  vehicle  sales  thresholds  are 
exceeded.  These  differences  mean  that 
PHEVs,  BEVs,  and  FGVs  do  not  receive 
as  much  credit  in  the  GARB  program 
compared  to  the  EPA  program. 

However,  these  vehicles  still  offer 
significantly  lower  GO2  levels  in  the 
GARB  program  compared  to  more 
conventional  technologies,  lowering  a 
manufacturer’s  GO2  fleet  average. 

There  are  other  minor  differences 
between  the  GARB  and  EPA  programs 
but  EPA  does  not  believe  the  differences 
have  a  significant  impact  on  feasibility. 
Many  of  the  differences  in  the  programs 
arise  from  changes  EPA  made  to  various 
provisions  between  the  proposal  and 
final  rules  in  response  to  comments. 
GARB  delineates  these  minor 
differences  in  the  Initial  Statement  of 
Reasons  for  their  proposal  to  accept 
compliance  with  EPA’s  GHG  emission 
standards  as  compliance  with 
California’s  GHG  emission  standards 
(aka  “deemed  to  comply’’).'^”  These 
include  revisions  to  the  off-cycle 
credits,  air  conditioning  system  credits, 
and  full-size  pick-up  credits.  While 
most  of  the  changes  made  by  EPA  in  its 
final  rule  directionally  provide 
somewhat  more  flexibility  to 
manufacturers,  the  changes  do  not 
ultimately  change  the  level  of  credits 
potentially  available.  GARB  concludes 
and  EPA  agrees  that  the  programs 
remain  sufficiently  comparable. 

Finally,  as  discussed  below,  most  if 
not  all  manufacturers  will  very  likely 
opt  to  comply  with  the  California 
program  by  cornplying  with  the  EPA 
GHG  emission  standards,  as  permitted 
by  the  “deemed  to  comply”  regulation. 
Therefore,  the  small  differences  between 
the  programs  will  not  in  such  cases  have 
any  practical  implications  for 
manufacturers.  As  GARB  notes  in  its 
waiver  request,  “Throughout  the 
development  of  the  LEV  III  GHG 
regulations,  California  coordinated  with 
the  EPA  and  NHTSA  on  technical  and 
economic  areas,  and  GARB  has  moved 
in  parallel  with  the  federal  rulemaking 
in  terms  of  stringency  of  the  standards 
and  lead  time  for  compliance.”  Given 
this  coordination,  commenters  have  not 
shown  that  the  LEV  III  GHG  regulations 
are  technologically  infeasible  or  that  the 
lead  time  provided  is  inadequate. 

The. Manufacturers  note  tnat  they  do 
not  oppose  California’s  request  for  a 


’^»EPA-HQ-OAR-2012-0562-0374  at  6-13. 


Section  209(b)  waiver  for  its  GHG 
emission  standards  but  state  that  it 
would  not  be  appropriate  for  the  waiver 
to  be  granted  until  after  California  has 
finalized  its  regulatory  amendments  to 
allow  for  a  national  compliance 
option.*’®  “This  national  compliance 
option  is  integral  to  the  commitment 
letters  the  industry  and  California 
signed  in  July  2011  and  to  the  single 
national  GHG/fuel  economy  program  all 
stakeholders  sought  to  achieve.” 

As  noted  above,  GARB  notified  EPA 
by  letter  dated  December  7,  2012  that 
GARB  has  approved  further 
amendments  to  its  ACC  program, 
including  the  “deemed  to  comply” 
regulation.*'*®  Included  in  CARB’s 
December  7,  2012  letter  to  EPA  is 
CARB’s  “Final  ‘Clean’  Version  of 
California’s  2017-2025  Advanced  Clean 
CAR  Program,  including  its  Passenger 
Vehicle  Greenhouse  Gas  Regulations 
and  LEV/GHG  Test  Procedures,  and  its 
ZEV  regulations  and  Test  Procedures” 
all  as  amended  December  6,  2012. '•♦* 

EPA  has  not  received  any  comment, 
based  on  its  August  31,  2012  Federal 
Register  Notice,  that  CARB’s  “deemed 
to  comply”  regulation  raises  any  issues 
regarding  technological  feasibility.  EPA 
did  receive  comment  from  the 
Manufacturers  requesting  that  EPA  not 
grant  GARB  a  waiver  for  its  GHG 
emission  standards  until  after  GARB  has 
finalized  their  “deemed  to  comply” 
regulations.  Today’s  waiver  applies  to 
CARB’s  final  regulation  as  adopted  on 
December  6,  2012. 

After  review  of  the  information  in  this 
proceeding,  EPA  believes  that  those 
opposing  the  waiver  have  not  met  their 
burden  of  showing  that  cpmpliance  with 
California’s  GHG  standards  is  infeasible, 
even  without  the  deemed  to  comply 
provision,  based  upon  the  current  and 
future  availability  of  the  described 
technologies  in  the  lead-time  provided 
and  considering  the  cost  of  compliance. 
The  GARB  technical  information 
presented  in  this  record  clearly 
indicates  that  these  requirements  are 
feasible.  In  addition,  California’s 
regulations  include  a  “deemed  to 
comply”  provision  which  provides 
further  strong  support  for  this  view. 

EPA  therefore  determines  that  those 
opposing  the  waiver  have  not  met  the 


”®The  Manufacturers  note  that  California  does 
not  believe  that  another  waiver  request  is  necessary 
once  the  amendments  are  rinalized,  further 
supporting  its  request  to  wait  until  after  CARS 
finalizes  its  rule. 

.See  C. ARB’s  Resolution  12-35  (November  15. 
2012)  at  EPA-HQ-OAR-201 2-0562-0374 
(attachment  64),  Executive  Order  R-12-016 
(December  6.  2012)  at  EPA-HQ-OAR-201 2-0562- 
0374  (attachment  66). 

See  EPA-HQ-OAR-2012-0562-0374 
(attachment  65). 
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burden  of  producing  the  evidence'; 
necessary  for  EPA  to  find  that 
California’s  GHG  standards,  including 
the  “deemed  to  comply”  provision,  are 
not  consistent  with  Section  202(a). 

4.  California’s  ZEV  Amendments  as 
They  Affect  2018  Through  2025  Model 
Years 

As  noted  above,  after  a  thorough 
review  of  CARB’s  ZEV  amendments,  we 
have  determined  that  such  amendments, 
as  they  affect  2017  and  earlier  MYs,  are 
within  the  scope  of  previous  waivers  of 
pireemption.  However,  EPA  recognizes 
that  such  amendments  add  significant 
new  requirements,  as  they  affect  2018 
and  later  MYs,  and  therefore  such 
amendments  are  reviewed  under  the  full 
waiver  criteria. 

a.  Comments  on  C^ARB’s  ZEV 
Amendments 

CARB  notes  in  its  waiver  request  that 
to  date,  all  vehicle  manufacturers 
operating  in  California  are  in  full 
compliance  with  the  ZEV  mandate. 
Nearly  5,800  ZEVs  (BEVs  and  FCVs)  are 
in  operation  statewide  and  380,000  AT 
PZEVs  are  also  in  operation.  Fuel  cell 
vehicle  and  infrastructure  is  progressing 
with  several  automakers  moving  toward 
commercialization  sometime  after  2015. 
Cumulatively,  automakers  plan  to  have 
50,000  FCVs  operational  in  California 
hy  2017,  according  to  CARB.^'*^  CARB 
also  notes  that  most  manufacturers  have 
near-term  production  plans  to  meet  or 
over  comply  with  the  regulatory 
requirements  through  MY  2017.  In 
addition,  recently  a  number  of 
manufacturers  have  announced 
aggre.ssive  production  plans  for  PHEVs 
and  BEVs  for  the  next  three  MYs.  CARB 
maintains  that  these  announcements 
reflect  technological  advancement  in 
lithium-ion  battery  technology  and  a 
general  shift  in  customer  demand  and 
concern  about  environmental 
stewardship).  CARB  provides  a  table  in 
its  waiver  request  that  summarizes 
manufacturers’  current  ZEV  and  TZEV 
program  commitments,  by  technology 
category  and  as  publicly  stated. 

CARB  suggests  that  the  table  reveals  that 
nearly  every  manufacturer  will  be 
introducing  BEV  and  PHEV  products 
within  the  next  one  to  three  years,  and 
five  manufacturers  will  commercially 
introduce  FCVs  by  2015.  CARB  states 
that  the  technological  sophistication  of 
ZEVs  currently  being  produced  is 
anticipated  to  advance,  making 
commercial  production  and  compliance 
of  these  vehicles  by  MY  2018  and  later 


See  CARB'.s  Initial  Statement  of  Rea.sons 
(I.SOR).  EPA-HtH)AR-201 2-0562-0008  at  11, 
'<^CARB  waivpr  reque.st  at  27-28. 


more  feasible.  A  new  feature  of  the  ZEV 
amendments  is  that  manufacturers  will 
be  allowed  to  use  a  variety  of  battery 
and  fuel  cell  vehicle  technologies  to 
comply  with  the  ZEV  requirement, 
making  compliance  still  more  feasible. 
Finally,  CARB  notes  that  during  its 
rulemaking  proceedings  for  the  adopting 
of  the  2012  ZEV  amendments  they  did 
not  receive  any  comments  questioning 
the  overall  technological  feasibility  of 
the  amended  standards. 

With  regard  to  the  manufacturer  costs 
associated  with  the  ZEV  emission 
requirements  CARB  states  that  the  “ZEV 
regulation  must  be  considered  in 
conjunction  with  the  proposed  LEV  III 
amendments.  Vehicles  produced  as  a 
result  of  the  ZEV  regulation  are  part  of 
a  manufacturer’s  light-duty  fleet  and  are 
therefore  included  when  calculating 
fleet  averages  for  compliance  with  the 
LEV  III  GHG  amendments.  Because  the 
ZEVs  have  ultra-low  GHG  emission 
levels  that  are  far  lower  than  non-ZEV 
technology,  they  are  a  critical 
component  of  automakers’  LEV  III  GHG 
standard  compliance  strategies.  As  such 
the  ZEV  program  cost  is  considered  as 
the  difference  in  compilying  with  the 
LEV  HI  GHG  fleet  standard  without  the 
jiroposed  amendments  to  the  ZEV 
regulation  versus  with  the  proposed 
amendments  to  the  ZEV  regulation. 
Assuming  that  all  of  the  associated 
direct  manufacturing  and  ICMs  are 
pas.sed  on  to  consumers,  the  average 
incremental  price  increase  that  results 
from  the  proposed  LEV  111  GHG  fleet 
standards  and  proposed  ZEV  regulation 
over  the  2017  through  2025  timeframe 
will  differ  from  the  average  increase 
resulting  from  compliance  with  only  the 
LEV  HI  GHG  amendments.  The  average 
incremental  vehicle  price  due  to 
proposed  LEV  III  GHG  standards,  but 
with  no  amendments  to  the  current  ZEV 
regulation,  in  2025  is  expected  to  be 
$1,340.  The  average  incremental  vehicle 
price  considering  the  proposed  LEV  III 
GHG  fleet  standards  and  the  proposed 
ZEV  requirements  in  2025  MY  increa.ses 
to  $1,840,  a  $500  incremental  increase. 

*  *  *  In  the  broader  context  of  the 
overall  fleet,  the  ultra-low  GHG  ZEV 
technology  is  a  major  component  of 
compliance  with  the  LEV  III  GHG  fleet 
standards  for  the  overall  light  duty  fleet. 
In  that  fleet  context,  the  overall  cost  of 
the  ZEV  program  is  the  difference  in 
costs  between  the  “GHG-plus-ZEV”  and 
the  “GHG  only”  scenarios.” 

EPA  has  also  received  comment  from 
several  consumer  and  environmental 
groups  that  support  CARB’s  ZEV 
amendments.  The  Consumer  Federation 
of  America  (CFA)  provided  comment 


'«t;ARB’s  ISOR  at  pp.  62-63. 


that  “California’s  ability  to  set  the.se 
strong  .standards  is  vitally  important  to 
the  advancement  of  the  auto  industry 
and  for  meeting  consumer  demand  for 
cleaner  and  more  efficient  cares  in  states 
across  the  nation.  Consumers 
understand  the  benefits  and  have 
consistently  voiced  support  for 
California’s  leadership  on  clean  car 
standards.  In  fact,  CFA’s  latest  poll  on 
the  subject  found  that  “more  than  70% 
of  Americans  support  states  being 
allowed  to  continue  setting  tailpipe 
emission  standards  that,  as  a  result, 
increase  fuel  economy  for  motor 
vehicles.”  This  commenter  also 
provides  the  latest  from  a  Consumer 
Reports  poll  on  the  subject,  including 
“Seventy-five  percent  of  California 
con.sumers  think  California  should 
require  automakers  to  build  fleets  that 
include  increasing  numbers  of  zero 
emission  vehicles  including  electric  and 
hydrogen  fuel  cell  cars.”  EPA 
received  comment  from  Consumer 
Reports/Consumers  Union  (Consumer 
Reports)  in  support  of  CARB’s  ACC 
program  and  notes  the  survey  above.  In 
addition.  Consumer  Reports  notes  that 
vehicle  manufacturers  are  already 
offering  plug-in  hybrids  and  BEVs,  with 
new  models  appearing  all  the  time. 
“Consumers,  particularly  in  California, 
are  very  open  to  buying  alt-fuel 
vehicles.  Importantly,  some  of  the 
cleanest  vehicles  or  alt-fuel  vehicles  are 
also  proving  very  satisfying  to  vehicle 
owners.”  ’•*'*  fil’A  aLso  received  oral 
testimony  from  Calvert  Investments 
noting  that  CARB’s  ACC  program  will 
help  drive  innovalion,  investment,  and 
job  creation  and  thus  they  strongly 
support  both  thh  LEV  Ill  flncluding  GHG 
.standards)  anft  ZEV  requirements  in  the 
ACC  program.  “Customers  want  and  in 
an  increasing  number  of  countries 
require  cleaner  cars  and  trucks,  to  go 
further  on  every  gallon  of  gas,  while 
cutting  back  on  GHG  emissions  that 
contribute  to  climate  change. 

Companies  that  fail  to  embrace  relevant 
new  technologies,  from  improving 
mileage  for  conventional  internal 
combustion  engines  to  developing 
hybrid,  electric,  and  fuel  cell  vehicles, 
are  putting  them.selves  at  risk.” 

In  addition,  EPA  received  comment 
from  NRDC  that  provided  specific  input 
on  the  criterion  for  consistency  with 
CAA  Section  202(a).  NRDC  states  that 
the  forecasted  ZEV  sales  in  California 
exceed  ZEV  requirements.  In  a  report 
jointly  published  with  NRDC,  auto 
industry  analysts  Baum  and  Associates 


EPA-HQ-OAR-2012-0562-0032. 
'■•«EPA-HQ-OAR-201 2-0562-0354. 

'^^EPA  Hearing  Transcript  at  83.  EPA-HQ-C)AR- 
2012-0562-0026. 
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projected  potential  ZEV  sales  from  2015 
to  2020.  The  2012  ZEV  amendments 
expect  ZEV  sales  of  about  75,000 
vehicles  in  MY  2018  and  130,000 
vehicles  in  2020.  The  Baum  Associates 
assessment,  conducted  before  the  ZEV 
amendments  were  proposed,  projected 
ZEV  sales  of  as  much  as  160,000  in  MY 
2018  and  180,000  in  MY  2020.  Baum 
and  Associates  also  forecasts  on  an 
ongoing  basis  for  the  introduction  of 
new  ZEV  models  into  the  marketplace 
in  the  next  few  years,  demon.strating  the 
technical  feasibility  of  ZEV  technologies 
today.  The  Baum  and  Associates 
forecasts  are  based  on  detailed 
information  about  supplier  and  OEM 
production  plans.  NRDC  compared  the 
Baum  and  Associates  forecast  for  BEVs, 
PHEVs,  and  FCVs  to  the  ZEV  and  TZEV 
production  announcements  included  by 
CARB  in  their  waiver  request.  NRDC 
found  that  there  are  even  more  models 
that  will  be  introduced  than  identified 
by  CARB. 

EPA  received  comment  both  from  the 
Manufacturers  and  the  Dealers  stating 
their  objections  to  CARB’s  ZEV 
amendments  as  they  affect  2018  and 
later  MYs.  The  Manufacturers  provide 
essentially  three  arguments  for  their 
assertion  that  the  ZEV  regulations  are 
infeasible,  particularly  when  applied 
individually  in  section  177  States.  {The 
Manufacturers  state  that  the 
amendments  before  EPA  require  an 
increasing  number  of  ZEVs  in  California 
and  each  of  the  .section  17/States.) 

The  Manufacturers  claim  that:  1)  the 
infrastructure  for  BEVs  will  not  be 
sufficient  by  MY  2018  to  support 
increased  sales  of  BEVS  and  that  CARB 
has  not  explained  how  it  determined 
that  the  infrastructure  and  the  level  of 
consumer  demand  in  the  Section  177 
States  will  be  .sufficient  to  justify  the 
ending  of  the  travel  provisidiis  for  ZEVs 
after  MY  2017;  2)  the  cost  of  the  ZEV 
program  far  exceeds  its  environmental 
benefits,  especially  when  compared  to 
the  LEV  III  and  GHG  programs  in  terms 
of  cost  per  ton  of  CO2  removed:  and  3) 
the  current  data  on  consumer  demand 
for  ZEVs  indicates  that  it  will  not  be 
feasible  to  meet  the  sales  requirements 
for  2018  MY  and  beyond.  In  conjunction 
with  this  third  argument  the 
Manufacturers  contend  that  the  market 
for  these  types  of  vehicles  has  not 


'""EPA-HQ-OAR-aoi 2-0562-0:^47.  See  Baum 
and  Mui.  “The  Zero  Emi.s.sion  Vehicle  Program:  An 
Analysis  of  Industry's  Ability  to  Meet  the 
.Standards",  May  2010.  Available  at  http:// 
docs. nrdc.org/energy/jiles/ene_  1 0070701a.pdf. 

'^’•EPA  Irelieves  the  Manufacturers  have 
mischaracterized  the  nature  of  CARB’s  waiver 
request.  CARB  has  only  submitted  its  own  ACC 
regulations  to  EPA  and  it  has  not  .submitted,  nor  has 
any  other  State  submitted,  .section  177  state 
regulations. 


developed  as  quickly  as  anticipated  and 
therefore  there  is  no  basis  to  conclude 
that  BEV  sales  will  reach  required  levels 
by  2025.  (The  Manufacturers  also  state 
that  it  is  “highly  unlikely  that  the 
required  infrastructure  and  level  of 
consumer  demand  for  ZEVs  will  be 
sufficient  by  MY  2018  in  either 
California  or  in  the  individual  Section 
1 77  States  to  support  the  ZEV  sales 
requirements  mandated  by  CARB.) 
Because  of  these  concerns  the 
Manufacturers  suggest  that  EPA  deny 
the  ZEV  waiver  for  2018  and  later  MYs, 
or  at  least  defer  the  program  for  MY 
2021  and  later,  until  California,  EPA, 
and  the  auto  industry  have  conducted  a 
mid-term  review  of  ZEV  similar  to  the 
GHG  program. 

As  noted  above,  the  Manufacturers 
provide  EPA  with  current  vehicle  sales 
and  registration  data.  These  data 
include  current  sales  figures  for  hybrids 
(approximately  3%  of  annual  sales 
nationally  and  approximately  6.1%  in 
California  according  to  registration 
data).  The  Manufacturers  note  that 
registration  of  hybrids  in  section  177 
states  is  far  lower.  The  Manufacturers 
maintain  that  the  low  sales  numbers  are 
due  substantially  to  the  increa.sed  cost 
relative  to  traditional  vehicles,  and  that 
the  demand  for  BEVs  in  section  177 
States  is  particularly  “sluggish.” 
However,  the  comments  EPA  received 
did  not  include  forecasts,  projections, 
data,  or  other  evidence  to  support  the 
Manufacturer’s  conclusions  about  future 
ZEV  sales,  or  in  particular,  to 
demon.strate  that  the  CARB  ZEV 
requirements  are  infeasible. 

The  Dealers  maintain  that 
technological  feasibility  requires  that 
not  only  certain  technologies  be 
possible,  but  they  also  be  “economically 
achievable.”  "the  Dealers  maintain 
that  in  order  for  ZEV  vehicles  to  be 
marketable  they  must:  (1)  Be  at  lea.st  as 
safe  as  comparable  conventionally- 
fueled  vehicles,  (2)  offer  a  range 
comparable  to  conventionally-fueled 
vehicles,  (3)  offer  a  refueling  time 
comparable  to  conventionally-fueled 
vehicles,  (4)  offer  similar  performance 
and  capacities,  and  (5)  come  to  market 
at  a  cost  comparable  to  conventionally- 


■'•“NADA  points  to  CARB's  waiver  riKjoest  at  25 
wherein  CARB  states  “It  is  well  e.stablished  that 
EPA  will  find  a  regulation  to  be  technically  feasible 
if  'a  rea.sonable  basis  lexistsl  that  a  new  technology 
will  bo  available  and  ef:ononiically  achievable” 
However,  NADA  fails  to  reference  CiARB’s 
sub.sequont  (and  EPA  believe  the  appropriate  view 
of  cost)  .statement  on  the  same  page:  “The  only 
relevance  of  costs  in  a  Section  209(b)  waiver 
proceeding  is  in  the  context  of  technnIogic:al 
feasibility.  Past  waiver  determinations  have  made 
clear  that  for  the  cost  of  compliance  to  be  found 
excessive  it  would  need  to  be  ‘very  high'  such  that 
the  cost  to  consumers  when  purchased  a  complying 
vehicle  would  be  doubled  or  tripled.” 


fueled  vehicles.  The  Dealers  maintain 
that  CARB’s  estimates  that  ZEVs  and 
TZEVs  that  will  cost  approximately 
$10,000  more  than  comparable 
traditional  vehicles,  with  at  best  no 
performance  advantages,  are  by 
definition  not  feasible  as  they  will  be 
unable  to  compete  in  the  marketplace. 

CARB  provides  several  responses  to 
the  comments  submitted  by  the 
Manufacturers.  In  terms  of  the 
applicability  of  section  177  within 
EPA’s  section  209  waiver  deliberations, 
and  consideration  of  the  technological 
feasibility  of  CARB’s  amendments 
adopted  in  such  states,  CARB  notes  that 
the  proper  .scope  of  EPA’s  inquiry  is 
limited  by  the  express  terms  of  section 
209(b).  This  is  well  illustrated  both  in 
past  waiver  determinations  and  in  case 
law.’^i  While  CARB  discredits  the  view 
that  EPA  should  consider  the  feasibility 
of  ZEV  in  other  states,  it  also  notes  that 
charging  infrastructure  in  .states  other 
than  California  does  not  seem  to  be  a 
concern  as  both  Nissan  and  General 
Motors  are  currently  marketing 
advanced  technology  vehicles 
nationally,  and  Ford  will  begin  50-state 
marketing  in  early  2013.  EPA  notes  that 
although  it  is  unclear  whether  the 
Manufacturers  are  contesting  the  current 
or  future  adequacy  of  infrastructure  in 
California  (other  than  a  sentence  that 
.states  it  is  “highly  unlikely”),  CARB 
nevertheless  .sets  forth  that  there  is 
much  activity  in  the  field  of  electric 
vehicle  charging  infrastructure,  and  that 
public  charging  programs  are  being 
funded  by  the  California  Energy 
Commission.  U.S.  DOE  EV  Everywhere 
program,  the  IJ.S.  DOE  EV  Project,  and 
other  programs  to  address  the  needs  of 
plug  in  vehicles.  CARB  also  states  that 
it  appears  that  charging  infrastructure  is 
sufficient  and  efforts  underway  to 
address  infra.structure  needs  (through 
the  programs  noted  above  and  CARB’s 
own  ZEV  Executive  Order)  are  focused 
on  highest  priority  charging  locations, 
namely  multi-family  dwellings  and 
workplace  charging. 

CARB  also  responds  to  concerns 
expressed  about  the  feasibility  of  ZEV 
vehicles  in  terms  of  consumer  demand. 
They  note  that  current  sales  data  for 
plug  in  vehicles  show  sales  growing 
rapidly — faster  than  conventional 
hybrids  grew  when  they  were  first 
launched.  CARB  states  that  these  early 
sales  data,  aggressive  programs  for 
community  readiness,  public  education, 
infrastructure  development  and 


CARB’s  supplemttntal  comments  at  6.  See  49 
P’R  18887,  18889  (May  3,  1984)  and  58  ER  4166 
(January  7,  1993).  See  also  MEMA  7627  F.2d  1095, 
1 114-20  (Administrator  properly  declined  to 
review  potential  anti-trust  and  constitutional 
implications  of  CARB  regulations  under  209(b)). 
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incentives  are  in  place  to  support  as 
much  as  possible  consumer  acceptance 
and  adoption  of  ZEV  technologies. 

GARB  also  notes  that  the  Dealers 
comments  in  this  regard  can  be 
addressed  by  examining  relevant  case 
law  and  EPA’s  past  application  of  the 
law.  GARB  notes  that  the  Dealers’ 
statement  that  it  is  inappropriate  for 
EPA  to  grant  a  waiver  unless  the  Agency 
can  "demonstrate  technological 
feasibility  for  all  the  y«ars  in  which 
those  standards  would  be  in  effect”  is 
disregarding  decades  of  waiver 
precedent  that  clearly  sets  out  the 
appropriate  “technological  feasibility” 
analysis  under  section  202(a).”  Section 
202(a)  has  historically  been  interpreted 
to  allow  for  projections  of  likely  future 
technological  development.  Such 
projections  do  not  need  to  ‘possess  the 
inescapable  logic  of  a  mathematical 
deduction.’  Instead,  such  a  projection  is 
considered  sufficient  if  it  “answers  any 
theoretical  objections  to  the  [projected 
technology],  identifies  the  major  steps 
necessary  in  refinement  of  the 
technology,  and  offers  plausible  reasons 
for  believing  that  each  of  those  steps  can 
be  completed  in  the  time  available.” 

GARB  also  addresses  the  Dealers’ 
stated  concerns  about  the  marketability 
of  ZEVs.*'’-‘  GARB  notes  that  a  more 
appropriate  measure  of  ZEV  market 
success  and  growth  potential  is  to 
examine  the  recent  years  when  ZEVs 
have  actually  been  available  to 
consumers.  In  the  last  two  years,  with 
the  introduction  of  Nissan  Leaf,  Ford 
Focus  EV,  Honda  Fit  EV,  Mitsubishi 
IMiEV,  and  others,  BEV  sales  have 
grown  228  percent. '54  As  discussed 
below,  GARB  also  points  to  the  joint 
Technical  Assessment  Report  (TAR), 
which  was  developed  by  EPA,  NHTSA, 
and  GARB,  and  released  in  September 
2010. 

GARB  states  that  the  Dealers  disregard 
well  e.stablished  law  and  create  their 
own  definition  of  “technological 
feasibility”  in  suggesting  that  EPA 
consider  in  its  assessment  a  comparison 
of  ZEVs  and  conventional  vehicles  on 
cost,  safety,  and  performance  features 
such  as  range  and  refueling  time.  GARB 
relies  upon  cost  (MEM A  7  at  1118), 


supplemental  comments  at  8,  citing 
NRIX:  V  EPA.  6.S5  F.2d  318.  331. 

notes  that  it  is  important  to  recognize 
that  the  ZEV  regulations  do  not  place  requirements 
on  dealers  to  offer  for  sale  or  sell  ZEVs;  rather  the 
requirement  is  on  the  automakers.  Since  the 
obligation  to  .sell  and  place  ZEVs  in  .service  falls  to 
the  automakers,  it  is  the  automakers'  responsibility 
to  make  the  subject  cars  marketable  and  sellable  by 
the  dealers. 

’5<(;ARB  supplemental  comments  at  11.  citing 
Natural  Resources  Defense  Council  post  (Octolier 
31,  2012)  attached  as  item  32  to  supplemental 
comments. 


performance  (International  Harvester  at 
641-647),  and  durability  (N HOC  at  333- 
335).  GARB  states: 

The  ZEVs  produced  for  the  regulation  will 
meet  the  .same  safety  requirements  that 
conventionally  fueled  vehicles  meet.  They 
already  achieve  acceleration  and  power 
characteri.stics  expected  on  traditional 
vehicles  and  have  demonstrated  adequate 
durability.  Range  and  refueling  times  are 
characteristics  not  traditionally  taken  into 
consideration.  The  automakers  are  targeting 
range  for  battery  electric  vehicles  that  match 
up  with  the  vast  majority  of  daily  driving 
needs  or  most  consumers  (typical  trips  and 
typical  daily  needs  are  under  30  miles).  For 
fuel  cell  vehicles,  automakers  have 
demonstrated  range  capability  equal  to  or 
greater  than  conventionally  fueled  vehicles. 
With  regard  to  refueling  time,  BEV  drivers 
look  at  refueling  differently;  30  seconds  a  day 
at  borne  to  plug  in  (with  charging  occurring 
overnight  or  while  at  work)  and  have  a  full 
range  daily  instead  of  visiting  a  gasoline 
station  weekly  is  characterized  as  much  more 
convenient.  Fuel  cell  vehicles  refuel  in  about 
the  same  amount  of  time  as  a  gasoline  car. 

By  all  of  these  measures  ZEVs  are  more  than 
technologically  feasible  for 
commercialization,  certainly  so  with  the 
abundant  nine  to  12  years  of  lead  time  for  the 
2022-2025  model  years  that  are  the  focus  of 

the  comments. 

GARB  also  relies  upon  the  projections 
and  explanations  submitted  with  its 
initial  waiver  request  and  notes  that  the 
Dealers  are  taking  issue  with  standards 
that  do  not  come  into  effect  until  after 
a  lengthy  lead  time.  In  addition  to 
GARB’s  waiver  reque.st  projections  and 
explanations  noted  at  the  outset  of  this 
section  GARB  also  provides  an 
explanation  of  the  Joint  Technical 
Assessment  Report  (TAR),  which  was 
developed  by  EPA,  NHTSA,  and  GARB, 
and  released  in  September  2010.  The 
report  concluded  “electric  drive 
vehicles  including  hybrid(s)  *  *  * 
battery  electric  vehicles  *  *  *  plug-in 
hybrid(s)  *  *  *  and  hydrogen  fuel  cell 
vehicles  *  *  *  can  dramatically  reduce 
petroleum  consumption  and  GHG 
emissions  compared  to  conventional 
technologies  *  *  *.  The  future  rate  of 
penetration  of  these  technologies  into 
the  vehicle  fleet  is  not  only  related  to 
future  GHG  and  corporate  average  fuel 
economy  (GAFE)  standards,  but  also  to 
future  reductions  in  HEV/PHEV/EV 
battery  costs,  [and]  the  overall 
perfonnance  andxonsumer  demand  for 
the  advance  technologies  *  * 


'*®CARB’s  suppleniental  commenl.s  at  12. 

'“EPA,  2010.  United  States  Environmental 
Prot»!(;tion  Agency.  National  Highway  Safety  and 
Traffic  Administration  and  (^ilifornia  Air  Resources 
Board.  September  2010,  "Interim  joint  Technical 
Asse.ssment  Report:  Light-Duty  Vehicle  Greenhouse 
(ias  Emission  Standards  and  Corporate  Average 
Fuel  Ec;onoray  .Standards  for  Model  Years  2017- 
202.3"  (p.  vii).  httpi/M'Viiv.epa.gov/otaq/climale/ 
regulntions/ Idv-ghg-tar.  pd f. 


GARB  notes  that  the  TAR  stated  that 
“*  *  *  [Al  number  of  the  firms 
suggested  that  in  the  2020  timeframe 
their  U.S.  sales  of  HEVs,  PHEVs,  and 
EVs  combined  could  be  on  the  order  of 
15-20  percent  of  their  production.” 

Lastly,  GARB  addresses  the 
Manufacturers’  comments  regarding  the 
cost-effectiveness  of  GARB  ZEV 
amendments,  in  terms  of  cost  per  ton  of 
GO2  removal,  in  a  manner  similar  to  its 
response  to  the  section  177  arguments — 
that  such  comments  are  irrelevant  to 
EPA’s  209(b)  waiver  consideration. 

GARB  notes  EPA’s  2009  GHG  waiver 
decision  wherein  EPA  described  the 
appropriate  cost  of  compliance  analysis 
under  section  202(a):  “Gonsistent  with 
MEMA  I,  the  Agency  has  to  evaluate 
costs  in  the  waiver  context  by  looking 
at  the  actual  cost  of  compliance  in  the 
time  provided  by  the  regulation,  not  the 
regulation’s  cost  effectiveness.  Gost 
effectiveness  is  a  policy  decision  of 
Galifornia  that  is  considered  and  made 
when  Galifornia  adopts  the  regulations, 
and  EPA,  historically,  has  deferred  to 
these  policy  decision  *  *  *.The  i.ssue  of 
whether  a  proposed  Galifornia 
requirement  is  likely  to  result  in  only 
marginal  improvement  in  air  quality  not 
commensurate  with  its  cost  or  is 
otherwise  an  arguably  unwise  exercise 
of  regulatory  power  is  not  legally 
pertinent  to  my  decision  under  section 

209.”'58 

In  addition  to  the  above  facts,  we 
believe  additional  information  can  help 
inform  our  review  of  the  required 
increases  in  the  sale  of  PHEVs,  BEVS, 
and  FGVs  in  Cialifornia  during  the  2018 
through  2025  timeframe. 

EPA  reviewed  two  additional  studies 
of  the  market  potential  of  ZEVs  from  the 
Electric  Power  Research  Institute  (EPRI) 
and  the  U.S.  linergy  Information 
Administration’s  Annual  Energy 
Outlook  (AEO)  that  are  relevant  to 
GARB’s  ZEV  mandate.  EPRI,  a  leading 
electric  utility  research  organization 
published  a  July  2011  technical  report. 
Transportation  Electrification,  A 
Technology  Overview, which 
presents  three  market  projection 
scenarios  for  EVs  and  PHEVs.  The 
scenarios  project  a  range  of  Low, 
Medium,  and  High  sales  volume;;.  The 


'”W.  at  2-5. 

"'"GARB’S  supplemental  comments  at  9.  citing  74 
FR  32744,  3277,3  (july  8,  2009).  GARB  provides 
additional  information  explaining  how  the  ZEV 
program  was  considered  in  conjunction  with  the 
LEV  program  and  that  the  ZEV  regulation  remains 
an  important  part  of  r.alifomia's  plans  to  reach 
adainment  of  health  based  air  quality  standards. 

'“EPRI,  Transportation  Electrification.  A 
Technology  Overview,  2011  Technical  Report,  EPRI 
1021334,  |uly  2011.  Htlp://www.epri.cotn/ahstracts/ 
pagKs/productab!itrart.aspx?PrnducttD= 
00000000000 1 02 1 324 . 
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EPRI  projection  for  national  EV  and 
PHEV  sales  in  2018  ranges  from  a  low 
of  500,000  vehicles  to  a  high  of 
1,920,000  vehicles.  In  2025,  the  EPRI 
projections  range  from  a  low  of 
1,144,000  to  a  high  of  5,073,000 
vehicles.  The  Low  projection  mimics 
the  historical  market  penetration  of 
HEVs  from  2000  through  2008,  applying 
their  rate  of  sales  growth  to  PHEVs  and 
EVs.  The  Medium  projection  is  based  on 
a  “ground  up”  analysis  of  sales 
projections  derived  from  PHEV  and  EV 
product  announcements  and  production 
estimates.  These  projections  are 
extrapolated  past  2015  based  on  the 
aforementioned  product  announcements 
and  the  past  sales  performance  of  HEVs. 
The  High  projection  is  based  on  the 
average  of  the  top  third  (more 
optimistic)  of  publicly  available  sales 
projections  from  several  sources.  In  each 
of  EPRl’s  three  cases,  projected  PHEV 
and  EV  national  sales  far  exceed  CARB’s 
ZEV  mandate.  EPA  acknowledges  that 
the  EPRI  study  did  not  specifically 
project  California  sales  but  we  believe  it 
reasonable  to  assume  that  the  supply  of 
and  demand  for  such  vehicles  will  be 
significantly  greater  in  California  (and  to 
some  extent  in  section  177  states  with 
ZEV  programs)  than  it  will  be  in  states 
without  a  ZEV  mandate.  The  EPRI  study 
indicates  that  it  would  take  less  than  25 
percent  of  the  total  national  sales  of  ZEV 
in  the  Low  scenario  in  order  to  exceed 
the  necessary  ZEV  sales  percentages 
during  the  2018  through  2025  timeframe 
in  California. 

The  U.S.  Energy  Information 
Administration  (AEO)  also  analyzed  two 
scenarios  of  market  penetration  for 
PHEVs  and  EVs  in  their  Annual  Energy 
Outlook  2012  (AEO2012).i«0  AEO’s 
reference  case  indicates  a'national 
market  potential  of  around  165,000  EVs 
and  PHEVs  in  2018  which  is  more  than 
twice  the  CARB  ZEV  requirement.  In 
2025,  the  AEO  reference  case  indicates 
a  national  market  potential  of  283,000 
ZEVs,  which  still  exceeds  CARB’s 
proposed  ZEV  requirement  of  nearly 
271,000.  AEO’s  reference  case  assumes 
EV  technology  cost,  especially  batteries, 
remains  high  through  2030.  AEO’s  High 
Technology  Battery  case,  assumes  the 
Department  of  Energy’s  (DOE)  battery 
cost  goals  are  met  in  2015.  Generally, 
these  battery  costs  are  more  comparable 
to  battery  costs  used  by  CARB  and  EPA 
in  the  2010  Joint  Technical  Assessment 


’“’U.S.  Energy  Information  Administration. 
Annual  Energy  Outlook  2012,  DataTables,  Table  57 
accessed  12/13/12  at  http://wwi\’.eia.gov/oiaf/a(io/ 
tablebrowser/1treIeasp=AE02012lrsub)ect=0- 
AEO20 1 2&tablff=48-AEO20 1 2S^region=  1  -0S'cases= 
hp2012-d022U2a. 


Report  (TAR)  than  those  used  in  the 
reference  case.  The  AEO  High 
Technology  Battery  case  indicates  a 
market  potential  of  ZEVs  in  2018  as 
805,000  units,  increasing  to  1,394,000  in 
2025.  As  with  the  EPRI  study  above, 
using  the  projections  of  the  AEO  High 
Technology  Battery  case,  it  would  take 
less  than  25  percent  of  the  total  national 
sales  of  ZEV  to  exceed  the  necessary 
ZEV  sales  percentages  during  the  2018 
through  2025  timeframe  in  California. 

While  both  the  EPRI  and  AEO  market 
projections  are  for  national  sales,  EPA 
believes  it  is  reasonable  to  assume  that 
a  significant  percentage  of  these 
vehicles  will  be  sold  in  California  as  has 
been  the  past  practice  with  HEVs  and 
EVs. 

b.  EPA’s  Response  to  Comments 

After  a  review  of  the  information  in 
this  proceeding,  EPA  has  determined 
that  the  opponents  of  the  ZEV  standards 
have  not  demonstrated  that  the 
necessary  increase  in  PHEV  and  ZEV 
sales  necessary  to  meet  the  ZEV 
standards  in  the  2018  through  2025  MYs 
is  infeasible.  A  review  of  the  record, 
indicates  that  compliance  with  the  ZEV 
standards,  as  they  affect  the  2018 
through  2025  MYs,  is  feasible  giving 
consideration  to  cost  and  lead  time 
available.  CARB  has  answered  any 
theoretical  objections  to  the  projected 
technology,  identified  the  major  steps 
necessary  in  refinenrient  of  the 
technology,  and  offers  plausible  reasons 
for  believing  that  each  of  those  steps  can 
be  completed  in  the  time  available.  This 
assessment  is  based  upon  the  current 
technology  available  along  with 
projected  improvements  in  technology 
and  expected  cost  reductions  (in 
addition  to  continuing  increases  in 
consumer  demand  in  response  to 
preferences  for  advance  technologies, 
fuel  savings,  available  and  improved 
infrastructure,  incentives,  regulatory 
mandates,  etc)  and  given  the  significant 
lead  time  provided.  As  discussed  in 
detail  below,  EPA  cannot  find  that  those 
opposing  the  waiver  request  have  met 
their  burden  of  showing  that  California’s 
regulations  are  inconsistent  with  section 
202(a).  Therefore,  we  cannot  deny  the 
waiver  on  that  ground. 

Basic  Feasibility  of  ZEV  Technology 

At  the  outset  we  note  that 
manufacturers  are  meeting  the  ZEV 
requirements  today.  As  CARB  noted  in 
its  waiver  request,  most  manufacturers 
have  near-term  production  plans  to 


“Interim  Joint  Technic.al  Assessment  Report: 
Light-Duty  Vehicle  Greenhouse  Gas  Emission 
Standards  and  t>)rporate  Average  Fuel  Economy 
Standards  for  Model  Years  2017-2025,”  September 
2010. 


meet  or  over  comply  with  regulatory 
requirements  through  2017.  More 
importantly,  a  number  of  manufacturers 
have  clearly  demonstrated  the  feasibility 
of  ZEV  technology  with  in-production 
or  planned  PHEV,  BEV  and  FCV  models 
within  the  next  few  years. 

Manufacturers  are  also  afforded  the 
flexibility  to  determine  the  appropriate 
mix  between  BEVs  and  FCVs.  We  note 
that  no  conimenter  suggested  that  the 
underlying  technology  is  not  available 
today  nor  is  there  any  evidence  in  the 
record  that  contradicts  CARB’s 
assertions  that  improvements  and 
technology  path  moving  forward  wilt 
continue  in  the  ZEV  area  in  regards  to 
range  and  other  capabilities.  The 
objections  raised  by  those  opposing  the 
waiver  on  this  point  have  to  do  less 
with  the  basic  feasibility  of  ZEVs  than 
with  their  acceptability/marketability, 
supporting  infrastructure,  and  cost. 

Regarding  the  lead  time  provided  by 
California  to  meet  the  ZEV  phase-in 
requirements,  the  commenters  have  not 
met  their  burden  to  show  that  the  lead 
time  is  insufficient.  While  the 
commenters  noted  general  concerns 
about  marketability,  infrastructure  and 
co.st  they  made  no  claims  that 
inadequate  lead  time  exists  or  that 
CARB’s  requirements  would  be  feasible 
if  more  lead  time  were  provided. 

Regarding  the  cost  component  of  the 
technological  feasibility  test,  EPA 
believes  that  the  opponents  of  the 
waiver  have  not  met  their  burden  to 
show  that  the  ZEV  standards  are  not 
technologically  feasible  because  of 
excessive  cost.  As  noted  above,  EPA  has 
traditionally  examined  whether  the 
necessary  technology  exists  today,  and 
if  not,  what  is  the  cost  of  developing 
and  implementing  such  technology.  To 
the  extent  it  is  appropriate  for  EPA  to 
continue  to  examine  the  cost  of 
implementing  ZEV  technology,  CARB 
estimates  that  by  2025  the  incremental 
cost  of  a  ZEV  or  TZEV  is  expected  to 
rapidly  decline,  yet  remain 
approximately  $10,000  (high  end 
estimate)  higher  than  a  conventional 
vehicle.'®^  The  Manufacturers  note  that 
CARB’s  analysis  provides  an 
incremental  cost  of  $12,900  in  MY 
2020.’®'*  Under  EPA’s  traditional 
analysis  of  cost  in  the  waiver  context, 
because  such  cost  does  not  represent  a 
“doubling  or  tripling”  of  the  vehicle 
cost,  such  cost  is  not  excessive  nor  does 
it  represent  an  infeasible  standard.’®'* 
Moreover,  though  EPA  believes  that  it  is 
not  necessary  or  appropriate  for  EPA  to 
evaluate  how  manufacturers  choose  to 


’•’■’t^ARB  waiver  request  at  6. 

Manufacturers’  comments  at  16. 
"^MEMA  /at  1118. 
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allocate  the  incremental  costs  of  ZEVs 
over  their  respective  California  fleets. 
CARB  has  identified  one  methodology 
of  speeding  the  cost  over  the  entire  fleet 
with  a  resulting  incremental  cost  of 
approximately  $500,  which  is  well 
within  acceptable  cost  levels.  EPA  notes 
that  manufacturers  and  dealers  have 
many  possible  strategies  available  to 
spread  the  cost  of  the  ZEV  requirement 
beyond  ZEV  purchasers,  but  that  such 
strategies  are  within  the  market  choices 
of  the  manufacturers  and  dealers. 
Although  EPA  received  comment  that  a 
manufacturer  may  have  to  employ 
costly  marketing  strategies  if  consumers 
do  not  otherwise  accept  ZEV  vehicles, 
we  do  not  believe  such  statements 
evidence  standards  that  are  infeasible. 
EPA  also  notes  the  likely  existence  of 
additional  incentive  programs  that  will 
further  enable  the  marketability  of  ZEV 
vehicles  from  a  cost  perspective. 

Relevance  of  Section  177  States  on 
Consistency  Analysis 

The  opponents  of  CARB’s  ZEV 
amendments,  as  they  affect  2018  and 
later  MYs,  rely  upon  the  implications  of 
the  adoption  of  CARB’s  ZEV 
amendments  in  section  177  states  and 
resulting  feasibility  concerns.  EPA’s 
longstanding  interpretation  of  section 
209(b)  and  its  relationship  with  section 
177,  is  that  it  is  not  appropriate  under 
section  209(b)(lKC)  to  review  California 
regulations,  submitted  by  CARB, 
through  the  prism  of  adopted  or 
potentially  adopted  regulations  by 
section  177  states.  EPA  believes  the 
language  of  section  209(b)  is  intended  to 
apply  solely  to  whether  California’s 
regulations  can  be  denied  a  waiver 
under  the  criteria  of  section  209(b). 

.State  regulations  promulgated  under 
section  177,  which  are  promulgated  by 
separate  state  agencies  under  their  own 
authority,  and  which  have  not  been 
submitted  to  EPA  for  waiver  review,  are 
not  a  proper  focus  of  review  for  our 
determination  regarding  whether 
California’s  state  regulations  meet  the 
requirements  under  section  209(b). 
Section  177,  and  the  state  statutes 
authorizing  state  action  under  section 
177,  is  separate  provisions  with  their 
own  requirements,  and  those  opposed  to 
state  regulations  promulgated  under 
section  177  would  need  to  take  action 
under  those  provisions  in  those  .states. 

An  issue  that  arose  during  EPA’s 
consideration  of  California’s  waiver 
request  for  its  1990  LEV  standards  was 
whether  EPA  could  consider  in  its 
waiver  decision  the  impact  and 
implications  of  other  states  adopting  the 
California  standards  under  section  177. 
EPA  concluded  that  section  209(b)  does 
not  authorize  the  agency  to  consider  the 


impacts  of  actions  or  potential  actions 
taken  by  other  states  under  section  177 
in  reviewing  a  waiver  request  by 
California  for  its  .state  standards. EPA 
also  received  comment,  during  a  1978 
waiver  review  that  EPA  must  consider 
each  of  the  criteria  of  section  209(b)  of 
the  Act  in  light  of  the  possibility  that 
eligible  States  may  impose  the  emission 
control  requirements,  for  which  a 
waiver  has  been  granted,  under  section 
177.  A  commentor  further  argued  that 
EPA  covdd  not  grant  a  waiver  unless  and 
until  we  could  make  an  affirmative 
finding  that  the  basic  market  demand 
could  be  .satisfied  in  all  States  eligible 
to  adopt  and  enforce  the  California 
standards  under  section  177.  We  did  not 
agree  with  the  commenters’ 
interpretation  of  EPA’s  responsibilities 
under  section  209(b).  “That  section 
authorizes  me  to  deny  California  a 
waiver  only  if  I  have  determined  that 
California  does  not  meet  the  given 
criteria;  it  does  not  require  me  in 
granting  a  waiver  to  consider  the 
impacts  of  actions  taken  by  other  States 
under  section  177*  *  *’’ EPA 
continued  “The  legislative  history 
behind  the  Clean  Air  Act  Amendments 
of  1977  [the  amendments  that  added 
section  177]  contains  no  statement  to 
the  contrary.”  More  significantly,  the 
legislative  history  behind  the 
amendments  to  section  209(b) 
specifically  states  that  the  intent  of 
these  amendments  was  *  *  *  “to  ratifv 
and  strengthen  the  California  waiver 
provision  and  to  affirm  the  underlying 
intent  of  that  provision,  i.e.  to  afford 
California  the  broadest  possible 
discretion  in  selecting  the  best  means  to 
protect  the  health  of  its  citizens  and  the 
public  welfare.”  EPA  also 
determined  that  Congress  already  had 
balanced  the  burdens  on  manufacturers 
by  selecting  the  language  they  did  for 
section  177  and  believed  that  such 
authority  should  not  place  an  undue 
burden  on  the  vehicle  manufacturers. 
EPA  is  also  guided  by  the  District  of 
Columbia  Circuit’s  discussion  of  section 


"‘5  58  ra  4166  (January  1.1.  199.1),  and  LEV 
Decision  Document  at  pp.  185-186.  See  ''.State  and 
Federal  Standards  of  Mobile  Source  Emissions: 
Published  by  the  National  Research  Council,  2006 
at  81,  81.  ''In  contrast  to  section  209(b)  in  which 
Cxmgress  explicitly  assigned  EPA  the  role  of 
approving  waiver  of  federal  preemption  for 
California  standards,  in  section  177,  Ck)ngross  did 
not  assign  EPA  any  role  in  approving  adoption  of 
California  by  other  states.  As  EPA  itself  stated, 
'language  requiring  tliat  other  States  request  and 
receive  authorization  from  EPA  is  noticeable 
absent.” 

See  II. R.  Rep.  No.  95-294,  95th  Cong.  1st  Sess. 
14,  21,  26,  207-217,  301-302,  209-311  (1977);  H  R. 
Rep.  No.  9.5-564,  95th  Cong.,  1st  .Sess.  156,  158,  170 
(1977). 

•0^43  PR  1829  (January  12.  1978),  citing  H.R.  Rep 
No.  95-294,  95th  Cong..  1st  Se,ss.  301-302  (1977). 


177  and  section  209;  “Rather  than  being 
faced  with  51  different  standards,  as 
they  had  feared,  or  with  only  one  as 
they  had  sought,  manufacturers  mu.st 
cope  with  two  regulatory  standards 
bnder  the  legislative  compromise 
embodied  in  section  209(a). 

EPA  also  believes  it  important  to 
clarify  that  the  record  and  the  comments 
do  not  indicate  that  the  CARB  Board 
based  its  technological  feasibility 
analysis,  in  order  to  determine  the 
ability  of  manufacturers  to  meet  CARB’s 
standards  within  California,  on  the 
existence  of  any  travel  provisions  or 
other  regulatory  provisions  which  may 
allow  a  manufacturer  to  take  credit  for 
certain  ZEV  sales  outside  of  California. 

Manufacturer  Contentions  Regarding 
Cost-Effectiveness 

With  regard  to  the  Manufacturers’ 
contention  that  CARB’s  ZEV  regulation 
is  not  cost-effective  in  terms  of  the  cost 
per  ton  of  removing  CO2,  EPA  agrees 
with  California’s  argument  that  case  law 
clearly  precludes  EPA’s  consideration  of 
this  issue  within  the  waiver  context. 
Consistent  with  the  court  in  MEMA  I, 
the  Agency  has  previously  evaluated 
costs  in  the  waiver  context  by  looking 
at  the  actual  cost  of  compliance  in  the 
lead  time  provided  by  the  regulation, 
not  the  regulation’s  co.st 
effectiveness.’'"’^  As  noted  previously, 
EPA  has  clearly  stated  that  “The  issue 
of  whether  a  proposed  California 
requirement  is  likely  to  re.sult  in  only 
marginal  improvement  in  air  quality  not 
commensurate  with  its  cost  or  is 
otherwise  an  arguably  unwise  exercise 
of  regulatory  power  is  not  legally 
pertinent  to  my  decision  under  section 
209  *  *  *.”  EPA  has  consistently 
afforded  deference  to  CARB’s  policy 
judgments  and  has  recognized  that  “The 
structure  and  history  of  the  California 
waiver  provision  clearly  indicate  both  a 
Congressional  intent  and  an  EPA 
practice  of  leaving  the  decision  on 
ambiguous  and  controversial  matters  of 
public  policy  to  California’s 
judgment.”  To  the  extent  the 
Manufacturers  are  raising  general 
concerns  regarding  the  co.st  associated 
with  the  ZEV  technology  and.meeting 
applicable  ZEV  requirements,  EPA  has 
addres.sed  this  above. 


'««  Engine  Manufacturers  Association  v  EPA.  88 
F3cl  1075,  1080  (DC  Cir.  1996). 

"”'36  FR  17158  (August  31.  1971).  See  also  74 
FR  3232744,  32775  (July  8,  2009). 

'™ld. 

’7’  40  FR  23102,  23104  (May  18.  1975),  See  also 
Dec:i.sion  ElocumenI  accompanying  waiver 
determination  in  58  FR  4166  (January  13.  1993). 
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Consumer  Demand 

With  respect  to  the  consumer  demand 
issues  raised,  we  note  that  the  record, 
based  on  comment  from  the 
Manufacturers  and  the  Dealers,  is 
insufficient  to  meet  the  burden  of  proof  * 
to  counter  the,  current  and  projected 
consumer  demand  evidence  supplied  by 
GARB  and  the  other  commeuters 
supporting  the  waiver.  EPA  did  not 
receive  any  evidence  or  data  from 
commenlers  to  refute  the  projections 
made  by  GARB  or  other  commenters. 
Although  the  Dealers  maintain  that 
GARB’S  point  that  BEV  and  even  FGVs 
are  being  marketed  today  is  not 
sufficient  to  demonstrate  the  demand 
for  hundreds  of  thousands  of  ZEVs  that 
will  be  required  to  be  produced  by  2025, 
the  Dealers  only  turn  to  the  history  of 
the  ZEV  program.  We  believe  such 
history  is  instructive.  However,  it  does 
not  meet  the  burden  of  proof  required  to 
demonstrate  that  the  ZEV  requirements 
are  technologically  infeasible  looking 
forward,  given  the  substantial  amount  of 
lead  time  before  the  standards  take 
effect  and  the  steps  that  manufacturers 
and  dealers  can  take  to  facilitate 
compliance  with  these  standards  (e.g. 
rebates  and  other  incentives).  In 
addition,  vye  note  that  PHEV  and  ZEV 
costs  are  projected  to  decrease  as 
demand  increases  and  regulatory  floors 
are  established.  EPA  believes  GARB 
easily  meets  the  historical  te,st  of 
whether  their  emi.ssion  standards  result 
in  “doubling  or  tripling”  of  costs  as 
applied  in  MEMA  I  noted  above.  EPA 
has  heard  directly  from  consumer 
groups  that  express  confidence  that 
demand  for  advance  technology 
vehicles  exists  today  and  continues  to 
grow.  In  addition  to  this  evidence,  EPA 
also  believes  that  the  analyses  of  future 
ZEV  market  potential,  noted  abovm, 
provide  additional  evidence  that 
garb’s  projections  are  supportable. 
Moreover,  while  marketability  is  an 
important  issue  for  Manufacturers  and 
Dealers,  it  is  questionable  how  relevant 
it  is  to  basic  technological  feasibility.  As 
discussed  above,  there  is  no  real 
question  about  the  basic  feasibility  of 
this  technology,  and  that  the  cost  of 
each  vehicle,  if  carried  across  a 
Manufacturer’s  entire  sales  line,  is  not 
as  high  as  to  implicate  basic  feasibility. 
That  matter  of  how  Manufacturers  and 
Dealers  choose  to  market  these  vehicles 
is  one  of  market  choice,  as 
Manufacturers  and  Dealers  attempt  to 
maximize  sales  at  the  expense  of  other 
Manufacturers  and  Dealers.  That  the 
industry  as  a  whole  will  experience 
increased  costs,  and  that  such  increased 
costs  will  create  marketability  i.ssues,  is 
clear.  But  these  are  not  so  significant  to 


implicate  the  technological  fea.sibility  of 
the  vehicles  for  purposes  of  a  waiver 
determination. 

Infrastructure 

The  Manufacturers’  recommendation 
that  EPA  deny  a  waiver  for  the  2018  and 
later  ZEV  amendments  is  based  largely 
on  an  argument  surrounding  lack  of 
market  demand  (discussed  above)  and 
infrastructure  in  the  section  177  states. 
The  comments  state,  “*  *  *  while 
Galifornia’s  infrastructure  and  consumer 
market  may  be  developing  to  the  point 
where  at  some  time  in  the  future  the 
introduction  of  the  number  of  ZEVs 
required  under  the  Galifornia 
regulations  may  be  feasible  in  that  State, 
the  same  is  not  true  of  all  the  Section 
177  States  that  have  adopted  ZEV.” 

However,  as  explained  above,  EPA 
has  determined  in  previous  waiver 
actions  that  section  209(b)  does  not 
authorize  the  Agency  to  consider  the 
impacts  of  actions  or  potential  actions 
taken  by  other  .states  under  .section  177 
in  reviewing  a  waiver  request.  GARB 
provided  considerable  evidence  of  state 
and  federal  efforts  and  programs 
underway  to  ensure  that  the 
infrastructure  needed  for  the  ZEV 
program  in  Galifornia  is  available.  The 
Manufacturers  and  Dealers  do  not  take 
issue  specifically  with  GARB’s 
assertions  regarding  the  infrastructure 
that  has  been,  and  will  l>e,  put  in  place 
to  meet  these  requirements  in 
Galifornia.  Therefore,  based  on  the 
record  before  me  those  opposing  the 
waiver  on  this  basis  have  not  met  their 
burden  of  proof. 

Dealers’  Li.st  of  Feasibility  Griteria 

Lastly,  EPA  responds  to  the  laundry 
list  of  requirements  that  the  Dealers 
maintain  is  required  in  order  for  ZEVs 
to  be  marketable  and  thus  for  the  ZEV 
regulations  to  be  technologically 
feasible.  The  Dealers  fail  to  provide  any 
evidence  to  support  their  assertions  nor 
do  they  refute  the  legal  arguments  and 
evidence  otherwise  in  the  record.  For 
example,  the  Dealers  fail  to  provide  any 
evidence  that  ZEV  vehicles  are  not  as 
safe  as  the  conventionally-fueled 
(conventional)  vehicles  of  the  same  size. 
EPA  agrees  with  GARB’s  statements  that 
ZEV  vehicles  will  meet  the  .same  safety 
requirements  that  conventional  vehicles 
must  meet.  In  any  case,  while  EPA  takes 
safety  into  consideration  when 
examining  the  feasibility  of  emission 
standards,  this  basic  feasibility  does  not 
require  an  examination  of  the  relative 
safety  of  each  vehicle. 

With  regard  to  performance— many 
ZEVs  already  achieve  acceleration  and 


’^^Manufacturers  comment  at  l.S. 


power  characteristics  expected  on 
conventional  vehicles.  In  addition,  the 
Dealers  provide  no  evidence  that  ZEVs 
lack  performance  characteristics  that  are 
essential  for  basic  feasibility  of  the 
vehicle.  ZEVs  on  the  market  today  span 
a  wide  range  of  performance  capability, 
The  Mitsubishi  iMiEV  is  a  small  four 
seat  electric  city  car.^^^  Nissan’s  Leaf 
offers  5  seats  and  a  size  comparable  to 
a  Nissan  Ver.sa.i’’**  Tesla’s  Model  S  is  a 
larger  sedan  with  luxury  and 
performance  comparable  to  other  luxury 
sedans.  Tesla’s  Road.ster  is  a  high 
performance  two-seater  EV.’^^  Finally, 
Toyota’s  RAV4  EV  is  an  electric  version 
of  their  popular  RAV4  SUV.’^*^  All  these 
vehicles  are  designed  to  compete 
favorably  on  a  performance  basis  with 
conventional  cars  in  the  same  class. 

EPA  has  not  hi.storically  taken  into 
consideration  the  range  and  refueling 
times.  Moreover,  NADA  does  not 
present  any  evidence  or  data  to  suggest 
necessary  ranges  and  refueling  times 
deemed  essential  by  consumers.  Nor  do 
the  Dealers  provide  evidence  that  BEVs 
are  not  now,  and  cannot  be  in  the  lead 
time  permitted,  be  manufactured  in  a 
manner  to  be  above  these  necessary 
ranges  and  times.  Evideni;e  in  the  record 
suggests  that  many  consumers  average 
drive  trips  and  refueling  expectations 
are  well  within  the  capacity  of  current 
ZEV  technology.  EPRl  analyzed  a 
“National  Household  Travel  Survey” 
that  found:  about  95%  of  daily  driving 
is  under  90  total  miles;  about  80%  of 
daily  driving  is  under  40  total  miles; 
about  65%  of  daily  driving  is  under  20 
miles;  and,  there  seems  to  be  little 
variation  in  daily  driving  habits 
between  many  factors  such  as  weekday/ 
weekend,  .seasons,  rural/urban,  income, 

etc.’ 77 

EPA  aLso  notes  that  additional  lead 
time  is  abundant,  from  nine  to  twelve 
years  for  the  2022-2025  timeframe  for 
further  developments  to  technology  that 
can  reasonably  be  expected. 

c.  Gonclusion  on  Technological 
Feasibility 

After  its  review  of  the  information  in 
this  proceeding,  EPA  has  determined 
that  the  indu.stry  opponents  have  not 
met  the  burden  of  producing  the 
evidence  ntjcessary  for  EPA  to  find  that 
Galifornia’s  LEV  IIl/GHG  .standards  and 
ZEV  emission  standards  (as  finalized  on 


http://www.mitsuhishicars.com/MMN A/jsp/ 
imiev/t  2/trims. do. 

http://w\s'w.nissanusa.com/leaf-electric-c.ar/ 

key-featiiivs. 

'75  http://wn'iv.teslamoti>rs.com/goeIectrictt. 

'7«  http://wu’w.  toyotn.com/rav4ev/specs.html. 

’77  EPRl:  Transportation  Statistics  Analysis  for 
Electric  Transportation.  Technical  Update  EPRl 
#1021848,  Dec  2011. 
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December  fi,  2012)  are  not  consistent 
with  Section  2U2(a). 

5.  Consistency  of  Certification  Test 
Procedures 

(^ARB  notes  that  the  test  procedures 
for  certifying  ZEVs,  AT  PZEVs.  and 
PZEVs  are  contained  in  the  ZEV  and 
LEV  Standards  and  Test  Procedures 
incorporated  by  reference  in  section 
1962.1(h)  and  1962.2(li)  and  are  largely 
un-aniended  by  the  2012  ZEV 
rulemaking.  The  federal  Tier  2 
regulations  require  manufacturers  to 
measure  emissions  from  ZEVs  in 
accordance  with  the  California  test 
procedures.  Acc:ordingly  there  are  no 
inconsistencies  between  the  federal  and 
(".alifornia  test  procedures  that  wtmld 
preflude  a  manufacturer  from 
conducting  one  set  of  tests  to 
demonstrate  compliance  with  federal 
and  ('.alifornia  certification 
requirements.  EPA  has  received  no 
adverse  comment  or  evidence  of  test 
procedure  inconsistency  and  therefore 
we  cannot  deny  the  waiver  on  this  basis. 

6.  Relevance  of  the  Energy  Policy  and 
C,ons(?rvation  Ac;t  (EP('A)  to  the  Waiver 
Decision 

EPA  received  comment  from  the 
Dealers  that  (iARB’s  waiver  request  for 
its  CHG  emission  standards  should  be 
denied  becau.se  (^ARB’s  standards  are  in 
dir(*ct  conflict  with  EPtlA.  The  Dealers 
note  “EPC;A  expressly  preempts  .state 
GHG  emission  .standards  becau.se  such 
laws  relate  to  fuel  economy 
standards.” 

As  EPA  has  stated  on  numerous 
occasions,  .section  209(b)  of  the  Clean 
Air  Act  limits  our  authority  to  deny 
C.alifornia’s  requests  for  waivers  to  the 
three  criteria  therein,  and  EPA  has 
refrained  from  denying  (California’s 
nxpie.sts  for  waivers  ba.scul  on  any  other 
criteria.  Where  the  (Court  of  Appeals  for 
the  District  of  (Columbia  (Circuit  has 


'""Dftalnrs  at  10 


reviewed  EPA  decisions  declining  to 
deny  waiver  requests  based  on  criteria- 
not  found  in  section  209(b),  the  court 
has  upheld  and  agreed  with  EPA’s 
determination. 

Evaluation  of  w'hether  (California’s 
(CHG  standards  are  preempted,  either 
explicitly  or  implicitly,  under  EPCA,  is 
not  among  the  criteria  listed  under 
section  209(b).  EPA  may  only  deny 
w'aiver  requests  based  on  the  criteria  in 
section  209(b).  and  inconsistency  with 
EPC.A  is  not  one  of  those  criteria.  In 
considering  (California's  request  for  a 
W'aiver,  1  therefore  have  not  considered 
whether  (California’s  standards  are 
jireempted  under  EP(CA.  As  in  previous 
W'aiver  decisions,  the  decision  on 
W'hether  to  grant  the  waiver  is  based 
solely  on  the  criteria  in  section  209(1)) 
of  the  (Clean  Air  Act  and  this  decision 
does  not  attempt  to  interpret  or  apply 
EP(CA  or  any  other  statutory  provision. 

VI.  Decision 

The  Administrator  has  delegated  the 
authority  to  grant  (California  section 
209(b)  waivers  of  preemption  to  the 
A.ssistant  Administrator  for  Air  and 
Radiation.  After  review  of  the 
information  submitted  by  (CARB  and 
other  parties  to  this  Docket,  I  find  that 
those  opposing  the  waiver  request  have 
not  met  the  burden  of  demonstrating 
that  (California’s  regulations  do  not 
satisfy  one  or  more  of  the  three  statutory 
criteria  of  section  209(b).  For  this 
reason,  1  am  granting  (California’s  waiver 
request  to  enforce  its  A(C(C  emission 
regulations,  including  the  “deemed  to 
comply”  rule  for  (CHG  emissions.  EPA 
also  determines  that  (CARB’s 
amendments  to  the  ZEV  program  as  they 
affect  2017  and  prior  MYs  are  w'ithin  the 
scope  of  previous  w’aivers  of  preemption 
granted  to  (California  for  its  ZEV 
regulations.  In  the  alternative,  EPA’s 
waiver  of  preemption  for  (CARB’s  A(C(C 


See  Motor  and  Equipment  Manufactmvrs 
Ass'n  V.  Nirhols,  142  F.Sd  449.  4()2-«>3.  4(if>-(')7  (DC 
t:ir.  1998),  MEMA  /  at  1 1 11 .  11 14-20. 


regulations  includes  a  waiver  of 
preemption  for  CARB’s  ZEV 
amendments  as  they  affect  all  MYs, 
including  2017  and  prior  MYs. 

My  decision  will  affect  not  only 
persons  in  (California  but  also  persons 
outside  the  State  who  would  need  to 
comply  w'ith  (California’s  GH(C  emission 
regulations.  For  this  reason,  I  hereby 
determine  and  find  that  this  is  a  final 
action  of  national  applicability. 

Under  .section  307(b)(1)  of  the  Act, 
judicial  review'  of  this  final  action  may 
be  sought  only  in  the  United  States 
(Court  of  Appeals  for  the  District  of 
(Columbia  (Circuit.  Petitions  for  review 
must  be  filed  by  March  11,  2013.  Under 
section  307(h)(2)  of  the  Act,  judicial 
review'  of  this  final  action  may  not  be 
obtained  in  subsequent  enforcement 
proceedings. 

VII.  Statutory  and  Executive  Order 
Reviews 

As  with  past  w'aiver  decisions,  this 
action  is  not  a  rule  as  defined  by 
Executive  Order  12866.  'rherefore,  it  is 
exempt  from  review  by  the  (Office  of 
Management  and  Budget  as  required  lor 
rules  and  regulations  by  Executive 
Order  1 2866. 

In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibilitv 
Act,  ,')  U.S.C.  601(2).  Therefore,  EPA  has 
not  prepared  a  su})porting  regulatorv 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entitie,s. 

Further,  the  (Congressional  Review 
Act.  .5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action-is  not  a 
rule,  for  purjjoses  of  5  U.S.C.  804(3). 

Dated:  December  27,  2012. 

Gina  McCarthy, 

Assistant  Administrator.  Office  of  Air  and 
Radiation. 

IFR  Doc.  2013-00181  Filed  1-8-13;  8:45  ani| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

46  CFR  Parts  2,  24,  30,  70,  90,  91,  and 
188 

[Docket  No.  USCG-201 1-0363] 

RIN  162&-AB71 

Seagoing  Barges 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  revise  several  vessel  inspection  and 
certification  regulations  to  align  them 
with  a  statutory  definition  of  “seagoing 
barge”  and  with  an  exemption  from 
inspection  and  certification 
requirements  for  certain  seagoing 
barges.  The  proposed  revisions  are 
intended  to  eliminate  ambiguity  in 
existing  regulations,  to  reduce  the 
potential  for  confusion  among  the 
regulated  public,  and  to  help  the  Coa.st 
Guard  perform  its  maritime  safety  and 
stewardship  missions. 

DATES:  Comments  and  related  material 
must  either  be  submitted  to  our  online 
docket  via  http://www.regulations.gov 
on  or  before  March  11,  2013  or  reach  the 
Docket  Management  Facility  by  that 
date. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  USCG— 
2011-0363  using  any  one  of  the 
folloVving  methods: 

(1)  Federal  eflulemaking  Portal: 
http://\\^vw.regpIations.gt)V. 

(2)  Fax:  (202)  493-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30),  IJ.S.  Department  of 
Transportation,  West  Building  Ground 
Floor,  Room  W 12-1 40,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590- 
0001. 

(4)  Hand  delivery:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
P’ederal  holidays.  The  telephone  number 
is  (202)  366-9329. 

To  avoid  duplication,  please  use  only 
one  of  these  four  methods.  See  the 
“Public  Participation  and  Request  for’ 
Comments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  propo.sed 
rule,  call  or  email  Mr.  William 
Abernathy,  Vessel  and  Facility 
Operating  Standards  Division  (CG- 
OES-2),  Coast  Guard;  telephone  (202) 
372-1363,  email 


William.J.Abernathy@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents  for  Preamble 

I.  Public  Participation  and  Request  for 

Comments 

A.  Submitting  Comments 

B.  Viewing  Comments  and  Documents 

C.  Privacy  Act 

D.  Public  Meeting 

II.  Abbreviations 

III.  Regulatory  History' 

IV.  Background,  Basis,  and  Purpose 

V.  Discussion  of  Comments  on  the 

Withdrawn  Final  Rule 

VI.  Discussion  of  the  Proposed  Rule 

VII.  Regulatory  Analyses 

A.  Regulatory  Planning  and  Review 

B.  Small  Entities. 

C.  Assistance  for  Small  Entities 

D.  Collection  of  Information 

E.  Federalism 

F.  Unfunded  Mandates  Reform  .\ct 

G.  Taking  of  Private  Property 

H.  (avil  lustice  Reform 

I.  Protection  of  Children 

J.  Indian  Tribal  Governments 

K.  Energy  Effects 

1..  Technical  Standards 
M.  Environment 

I.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www.regulations.gov  and  will  include 
any  personal  information  you  have 
provided. 

A.  Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking  (USCG-201 1-0363), 
indicate  the  specific  .section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  reason  for  each 
suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online  or  by  fax,  mail,  or  hand 
delivery,  but  please  use  only  one  of 
the.se  means.  We  recommend  that  you 
include  your  name  and  a  mailing 
address,  an  email  address,  or  a  phone 
number  in  the  body  of  your  document 
so  that  we  can  contact  you  if  we  have 
questions  regarding  your  submission. 

To  submit  your  comment  online,  go  to 
http://wn'w. regulations. gov  and  insert 
“USCG— 201 1-^363”  in  the  “Search” 
box.  Click  on  “Submit  a  Comment”  in 
the  “Actions”  column.  If  you  submit 
your  comments  by  mail  or  hand 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches. 


suitable  for  copying  and  electronic 
filing.  If  you  submit  comments  by  mail 
and  would  like  to  know  that  they 
reached  the  P'acility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

We  will  consider  all  comments  and 
material  received  during  the  comment 
period  and  may  change  this  proposed 
rule  based  on  your  comments. 

B.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
bttp://www.regulations.gov  and  insert 
“USCG-201 1-0363”  in  the  “Search” 
box.  Click  “Search.”  Click  the  “Open 
Docket  Folder”  in  the  “Actions” 
column.  If  you  do  not  have  acce.ss  to  the 
Internet,  you  may  view  the  docket 
online  by  visiting  the  Docket 
Management  Facility  in  Room  W12-140 
on  the  ground  floor  of  the  Department 
of  Transportation  West  Building,  1200 
New  Jersey  Avenue  SE.,  Washington,- 
DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  We  have  an  agreement  with 
the  Department  of  Transportation  to  use 
the  Docket  Management  F’acility. 

C.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316). 

D.  Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  one  to  the  docket  using  one  of  the 
methods  specified  under  ADDRESSES.  In 
your  request,  explain  why  you  believe  a 
public  meeting  would  be  beneficial.  If 
w'e  determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

II.  Abbreviations 

C'.FR  {;ode  of  Federal  Regulations 

DFR  Direct  Final  rule 

DHS  Department  of  Homeland  Security 

E. O.  Executive  order 
FR  Federal  Register 

NPRM  Notice  of  proposed  rulemaking 
OCMl  Officer  in  Charge,  Marine  Inspection 
Pub.  L.  Public  Law 
Sec.  Section 
Stat.  Statute 

U.S.C.  United  States  (]ode 
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III.  Regulatory  History 

On  December  14.  2011,  the  Coast 
Guard  published  a  direct  final  nile 
(DFR)  entitled  “Seagoing  Barges.”  76  FR 
77712.  The  DFR  relied  on  33  CFR  1.05- 
55.  which  sets  the  parameters  for  Coast 
Guard’s  issuance  of  DFRs  and  stipulates 
that  a  DFR  will  be  withdrawn  if  Coast 
Guard  receives  any  adverse  comment 
from  the  public.  It  further  defines  an 
“adverse”  comment  as  one  that 
“explains  why  the  rule  would  be 
inappropriate  *  *  *,  or  would  be 
ineffective  or  unacceptable  without  a 
change.”  33  CFR  1.05-55(f).  After 
publication  of  the  DFR,  we  received  two 
adverse  comments  from  the  same 
commenter,  who  said  the  rule  would  be 
ineffective  without  change.  Those 
comments  can  be  viewed  by  following 
the  instructions  under  the  “Viewing 
comments  and  documents”  section  of 
this  NPRM.  Accordingly,  we  withdrew 
the  DFR  with  a  notice  published  on 
April  6,  2012,  and  at  the  same  time 
stated  our  intention  to  reconsider  the 
changes  in  a  notice  of  proposed 
rulemaking  (NPRM).  77  FR  20727.  This 
NPRM  is  substantively  identical  to  the 
withdrawn  DFR,  except  insofar  as  the 
NPRM  has  been  modified  to  take  the 
DFR’s  adverse  comments  into  account. 

IV.  Background,  Basis,  and  Purpose 

The  statutory  basis  for  this  NPRM  is 
46  U.S.C.  3306,  which  requires  the 
Secretary  of  Homeland  Security  to 
prescribe  regulations  for  Coast  Guard- 
inspected  vessels,  and  Executive  Order 
(E.O.)  12988,  Civil  Justice  Reform, 
section  3(a),  which  obligates  Federal 
agencies  to  eliminate  ambiguity  in 
existing  regulations.  The  Secretary’s 
authority  under  46  U.S.C.  3306  is 
delegated  to  the  Coast  Guard  in  DHS 
Delegation  No.  0170.1  paragraph  (92)(b). 
The  purpose  of  this  NPRM  is  to  propose 
regulatory  revisions  that  are  intended  to 
align  Coast  Guard  regulations  with 
current  statutory  language,  thereby 
eliminating  ambiguity  that  could  cause 
confusion  among  the  regulated  public. 
That  ambiguity  arose  as  the  result  of  two 
statutory  changes  that  affect  how 
seagoing  barges  are  defined  and 
regulated. 

First,  seagoing  barges  were  once 
defined  by  law  as  non-self-propelled 
vessels  of  100  gross  tons  and  over  that 
proceed  on  voyages  on  the  high  seas  or 
ocean.  In  1983,  as  part  of  a 
comprehensive  revision  of  the  shipping 
statutes  in  Title  46,  U.S.  Code,  Congress 
provided  a  new  definition  of  “seagoing 
harge”  in  46  U.S.C.  2101(32):  A  non¬ 
self-propelled  vessel  of  at  least  100  gross 
tons  making  voyages  beyond  the 


.statutorily  defined  Boundary  Line.^  In 
1997,  the  Coast  Guard  amended  46  CFR 
90.10-36  to  align  that  section’s 
definition  of  seagoing  barge. 

Nevertheless,  two  Coast  Guard 
regulations  continue  to  use  the  pre-1983 
definition. 

Second,  under  46  U.S.C.  3301(6),  all 
seagoing  barges  must  be  inspected  by 
the  Coast  Guard.  Accordingly,  seagoing 
barges  have  been  subject  to  Coast  Guard 
inspection  and  certification  regulations 
in  46  CFR,  subchapter  I.  However,  in 
1993,  Congress  added  46  U.S.C.  3302(m) 
to  exempt  a  seagoing  barge  from  the 
section  3301(6)  inspection  requirement, 
if  the  barge  is  “unmanned”  and  “does 
not  carry”  either  a  “hazardous  material 
as  cargo”  or  “a  flammable  or 
combustible  liquid,  including  oil,  in 
bulk.” 

Since  the  addition  of  section  3302(m), 
the  Coast  Guard  has  required  seagoing 
barges  to  be  inspected  and  certificated 
only  if  they  are  not  subject  to  the 
exemption  provided  by  that  statute. 
Nevertheless,  some  owners  or  operators 
of  unmanned  barges  that  carry  neither 
hazardous  nor  flammable/combu.stible 
materials  voluntarily  continue  to 
undergo  inspection  and  to  maintain 
certification.  This  may  reflect  a  rational 
business  judgment,  enabling  the  barge  to 
switch  quickly  to  service  that  is  not 
eligible  for  exemption,  for  example  to 
make  an  occasional  voyage  with 
hazardous  cargo  onboard.  However, 
because  eight  Coast  Guard  regulations 
refer  to  the  inspection  and  certification 
of  seagoing  barges  without  explicitly 
mentioning  the  .section  3302(m) 
exemption,  it  is  possible  that  some  barge 
owners  and  operators  continue  to  have 
their  barges  inspected  and  certificated 
only  because  they  are  unaware  of  the 
exemption.  This  would  cause  them,  and 
Coast  Guard  inspectors,  some 
unnecessary  expense. 

V.  Discussion  of  Comments  on  the 
Withdrawn  Direct  Final  Rule 

During  the  comment  period  for  the 
DFR,  we  received  two  submissions  from 
the  same  commenter.  We  determined 
these  to  be  adverse  comments  within 
the  meaning  of  33  CFR  1.05-55(f)  and 
accordingly  withdrew  the  DFR  on  April 
6,  2012.  77  FR  20727. 


'  46  U.S.C:.  103,  which  refers  to  33  U.S.C.  151. 

The  Boundary  Line  is  an  "identifiable  line|| 
dividing  inland  waters  of  the  United  .States  from  the 
high  seas  *  *  *.  (Boundary  Lines)  may  not  be 
located  more  than  twelve  nautical  miles  seaward  of 
the  base  line  from  which  the  territorial  sea  is 
measured.  These  lines  may  differ  in  position  for  the 
purposes  of  different  statutes."  33  U..S.C.  151(b). 

The  locations  of  Boundary  Lines  for  different 
portions  of  the  U.S.  coastline  are  defined  in  tijast 
Cuard  regulations,  46  C:FR  part  7. 


The  first  submission  related  to  the  46 
U.S.C.  3302(m)(2)  exemption  from 
ves.sel  inspection  requirements  for 
unmanned  seagoing  barges  that  carry 
neither  a  hazardous  material  as  cargo, 
nor  “a  flammable  or  combustible  liquid, 
including  oil,  in  bulk.”  Our  DFR 
amended  Coast  Guard  regulations  to 
specify  that  barges  to  which  the 
exemption  apply  are  not  required  to 
undergo  Coast  Guard  inspection  or 
maintain  certification.  Those 
amendments  did  not  define  the  volume 
of  material  that  would  constitute  “in 
bulk.”  The  commenter  said  our  rule 
would  be  ineffective  without  such  a 
definition.  We  agree  that,  without  more 
fully  defining  "in  bulk,”  it  could  be 
difficult  for  the  regulated  public  and  for 
the  Coast  Guard  to  know  whether  or  not 
a  particular  barge  can  take  advantage  of 
the  section  3302(m)  exemption.  The 
commenter  pointed  out  that  since  1996, 
the  Coast  Guard  has  had  a  policy  of 
inspecting  seagoing  barges  if  they  carry 
bulk  flammable  or  combustible  liquids, 
for  the  barge’s  own  use — for  example  to 
operate  an  on  board  crane — and  not  as 
cargo,  so  long  as  the  quantity  of  liquid 
amounts  to  at  least  250  barrels.  (We 
have  placed  in  the  docket  a  copy  of  an 
internal  Coast  Guard  message  dated 
April  18,  1996,  establishing  that  policy.) 
The  250-barrel  threshold  is  also  used  to 
define  at  what  point  a  facility  that 
transfers  “oil  or  hazardous  material  in 
bulk”  comes  within  the  scope  of  33  CFR 
part  154.  33  CFR  154.100(a).  Although 
the  commenter  did  not  explicitly 
endorse  adoption  of  the  250-barrel 
standard  for  determining  the 
applicability  of  the  section  3302(m) 
exemption,  we  think  it  is  .sensible  to  do 
so  and  our  proposed  rule  defines  “in 
bulk”  as  meaning  a  quantity,  either  as 
cargo  or  for  the  barge’s  operational  use, 
of  at  least  250  barrels. 

The  second  submission  related  to  the 
introductory'  paragraph  of  the  46  U.S.C. 
3302(m)  exemption  for  “unmanned” 
seagoing  barges  that  carry  neither 
hazardous  material  nor  flammable/ 
combustible  liquid  in  bulk.  Our  DFR 
amended  Coast  Guard  regulations  to 
specify  that  barges  to  which  the 
exemption  apply  are  not  required  to 
undergo  Coast  Guard  inspection  or 
maintain  certification.  Tho.se 
amendments  did  not  define  when  a 
vessel  will  be  considered  “unmanned.” 
The  commenter  said  the  rule  would  be 
ineffective  without  such  a  definition.  He 
pointed  out  that  even  when  the  Coast 
Guard  Officer  in  Charge,  Marine 
Inspection  (OCMI)  determines  that  a 
.seagoing  barge  needs  no  one  on  board  to 
operate  or  navigate  the  barge,  the  OCMI 
allows  persons  to  go  on  board  the  barge 
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to  prepare  it  for  transfer  or  offloading, 
a  practice  known  as  “permissive 
manning."  Coast  Guard  regulations,  46 
CFR  15.501  and  15.801,  authorize  the 
Coast  Guard  OCMI  to  set  the  manning 
requirements  for  particular  vessels, 

“after  consideration  of  the  applicable 
laws,  the  regulations  in  (46  CFR  part 
15),  and  all  other  factors  involved,  such 
as:  Emergency  situations,  *  *  *  cargo 
carried,  *  *  *  degree  of  automation,  use 
of  labor  saving  devices,  and  tbe 
organizational  structure  of  the  vessel.” 

46  CFR  15.501(b).  The  OCMI  may  use 
this  discretionary  authority  to  allow 
permissive  manning  so  that  the  barge 
can  fulfill  its  function  by  transferring  or 
offloading  the  cargo  it  has  carried. 
Permissive  manning  is  inherently 
temporary  in  nature.  Therefore,  we  do 
not  think  temporary  permissive 
manning  should  determine  whether  a 
barge  is  considered  “manned”  or 
“unmanned”  for  purposes  of  the  section 
3302{m)  exemption.  Consequently,  in 
this  proposed  rule,  we  would  define 
“unmanned”  as  “unmanned  for  the 
purposes  of  barge  operation  or 
navigation.” 

VI.  Discussion  of  the  Proposed  Rule 

This  proposed  rule  would  amend 
eight  Coast  Guard  regulations  that  refer 
to  seagoing  barges. 

Six  of  the  regulations  contain  tables 
that  summarize  inspection  and 
certificating  requirements  for  various 
vessel  types.  The  tables  appear  in  46 
CFR  2.01-7,  24.05-1,  30.01-5,  70.05-1, 
90.05-1,  and  188.05-1.  The  tables 
indicate  requirements  that  apply  to 
seagoing  barges  without  making  note  of 
the  inspection  exemption  provided  by 
46  U.S.C.  3302(m),  which  Congress 
added  in  1993.  Public  Law  103-206,  107 
Stat.  2419.  As  first  set  forth  in  the 
withdrawn  DFR,  we  are  proposing  to 
amend  all  of  these  tables  to  make  it  clear 
that  seagoing  barges  are  not  subject  to 
inspection  and  certification 
requirements  if  they  are  unmanned  for 
the  purposes  of  operating  or  navigating 
the  barge,  and  carry  neither  a  hazardous 
material  as  cargo  nor  a  flammable  or 
combustible  liquid,  including  oil,  in 
bulk  quantities  of  250  barrels  or  more. 

We  are  also  proposing  to  amend  46 
CFR  90.05-25  and  91.01-10  to  replace 
definitions  of  “seagoing  barge”  that  are 
based  on  that  term’s  pre-1983  statutory' 
definition.  Section  90.05-25  would 
incorporate  the  definition  of  .seagoing 
barge  contained  in  46  CFR  90.10-36, 
which  was  amended  in  1997  to  align 
with  the  1983  language  of  46  U.S.C. 
2101(32).  Section  91.01-10  would  be 
revised  to  incorporate  that  same  1983 
language.  As  discussed  in  part  IV  of  this 
preamble,  before  1983  the  “.seagoing” 


nature  of  seagoing  barges  depended  on 
whether  or  not  a  barge  made  “voyages 
on  the  high  seas  or  ocean.”  Since  1983, 
however,  46  U.S.C.  2101(32)  has  defined 
“seagoing”  to  mean  that  the  barge  makes 
voyages  “beyond  the  Boundary  Line.” 
The  proposed  amendments  are 
structured  differently  from  the 
amendments  made  to  46  CFR  90.05-25 
and  91.01-10  in  the  DFR,  but 
substantively  would  have  the  same 
impact;  in  both  cases  sections  90.05-25 
and  91.01-10  would  be  aligned  with  46 
U.S.C.  2101(32).  The  two  sections 
would  also  be  revised  to  make  it  clear 
that  only  seagoing  barges  that  are 
ineligible  for  the  46  U.S.C.  3302(m) 
exemption  need  to  be  inspected  and 
certified  by  tbe  Coast  Guard. 

VII.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  or  executive 
orders. 

A.  Regulatory  Planning  and  Review 

Executive  Orders  12866  (“Regulatory 
Planning  and  Review”)  and  13563 
(“Improving  Regulation  and  Regulatory 
Review”)  direct  agencies  to  assess  the 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  di.stributive  impacts,  and 
equity).  Executive  Order  13563 
emphasizes  the  importance  of 
quantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility.  This 
proposed  rule  has  not  been  designated 
a  “significant  regulatory  action”  under 
section  3(f)  of  E.O.  12866.  Accordingly, 
the  proposed  rule  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB).  A  regulatory  assessment 
follows: 

This  proposed  rule  would  align  46 
CFR  90.05-25,  46  CFR  91.01-10,  and 
the  vessel  inspection  tables  in  46  CFR 
parts  2,  24,  30,  70,  90,  and  188  with  the 
current  statutory  definition  of  “seagoing 
barge,”  (“a  non-self-propelled  ves.sel  of 
at  least  100  gross  tons  *  *  *  making 
voyages  beyond  the  Boundary  Line;”  46 
U.S.C.  2101(32)),  and  with  the  current 
statutory  exemption  for  seagoing  barges 
from  inspection  and  certification  when 
the  barges  are  unmanned  and  not 
carrying  hazardous  material  as  cargo,  or 
a  flammable  or  combustible  liquid, 
including  oil,  in  bulk:  46  U.S.C. 

3302(m). 


Based  on  46  U.S.C.  2101(32)  and  46 
U.S.C.  3302(m).  seagoing  barges  that  do 
not  need  inspection  are  those  that  meet 
all  of  the  following  characteristics: 

1.  Coastwise  or  oceans  route; 

2.  100  gross  tons  or  greater; 

3.  Unmanned  as  determined  by  the 
OCMI;  and 

4.  Not  carrying  hazardous  material  as 
cargo,  or  a  flammable  or  combustible 
liquid,  including  oil,  in  bulk. 

Because  the  Coast  Guard  would  be 
aligning  the  text  of  file  regulations  with 
46  U.S.C.  3302(m),  only  barges  that  are 
manned,  or  carrying  hazardous  material 
as  cargo  or  a  flammable  or  t:ombustible 
liquid,  including  oil,  in  bulk  would  be 
inspected.  We  would  define  barges 
carrying  hazardous  material  in  bulk  as 
those  that  carry  250  barrels  (10,500 
gallons)  or  more,  whether  or  not  they 
are  carrying  this  material  as  cargo  or  for 
the  barge’s  own  operational  use.  It  has 
been  Coast  Guard  policy  since  1996  to 
set  250  barrels  as  the  threshold  for 
considering  cargo  to  be  carried  “in 
bulk,”  and  we  use  that  threshold  in  33 
CFR  154.100(a).  The  alignment  made  by 
this  proposed  rule,  if  promulgated,  is 
therefore  consistent  with  Coast  Guard 
policy  and  regulatory  definitions  of  “in 
bulk.”  If  owners  or  operators  choose  to 
inspect  barges  that  are  exempt  from 
inspection,  these  owners  or  operators  do 
so  voluntarily  and  would  voluntarily 
incur  the  cost.  Therefore,  this  proposed 
rule  would  not  impose  any  additional 
cost  to  the  industry. 

The  benefit  of  this  proposed  rule 
would  be  in  eliminating  regulatory' 
ambiguity  and  aligning  regulatory 
language  with  that  of  current  statutes.  It 
is  Coast  Guard  policy  not  to  require  the 
inspection  of  seagoing  barges  that  are 
eligible  for  the  46  U.S.C.  3302(m) 
exemption.  Therefore,  we  expect  the 
proposed  rule  would  not  have 
additional  beneficial  impacts  (or  cost 
savings)  for  industry. 

B.  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  .small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

As  previously  discmssed,  this 
proposed  rule  would  align  46  CFR 
90.05-25,  46  CFR  91.01-10,  and  the 
vessel  inspection  table  in  46  CFR  parts 
2,  24,  30,  70,  90,  and  188  with  the 
current  statutory  definition  of  “seagoing 
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barge”  and  with  the  current  statutory 
exemption  for  certain  seagoing  barges 
from  inspection  and  certification. 

This  proposed  rule,  if  promulgated, 
would  not  result  in  additional  costs  for 
small  entities  because  tbe  Coast  Guard 
is  aligning  the  text  of  the  regulations 
with  current  statutory  language.  The 
Coast  Guard  currently  does  not  require 
the  inspection  of  46  U.S.C.  3302(m)- 
exempt  seagoing  barges,  so  this 
proposed  rule  would  impose  no 
additional  impacts  (costs  or  cost 
savings)  to  small  entities. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

C.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  w'ould  affect  your 
small  business,  organization,  or 
governmental  juri.sdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
Mr.  William  Abernathy  at  (202)  372- 
1363  or  by  email  at 
William. J.Abernath}’@itscg.miI.  The 
Goast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Small  businesses  may  send  comments 
on  the  atdions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

D.  Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  nor 


would  it  alter  an  exi.sting  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

E.  FederoJism 

A  rule  has  implications  for  federalism 
under  E.O.  13132,  Federalism,  if  it  has 
a  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels.  We  have  analyzed  this  proposed 
rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

F.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

G.  Taking  of  Private  Property 

This  proposed  rule  w'ould  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

//.  Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

/.  Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  an  economically  significant 
rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

/.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  E.O.  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  because  it 
would  not  bave  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

K.  Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  E.O.  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use.  We 
have  determined  that  it  is  not  a 
“significant  energy  action”  under  that 
order  because  it  is  not  a  “significant 
regulatory  action”  under  E.O.  12866  and 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

L.  Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (15  U.S.C.  272 
note)  directs  agencies  to  use  voluntary 
consensus  standards  in  their  regulatory 
activities  unless  the  agency  provides 
Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods:  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
con.sensus  standards. 

M.  Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  w'hich  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  is 
available  in  the  docket  where  indicated 
under  the  “Public  Participation  and 
Request  for  Comments”  section  of  this 
preamble.  This  proposed  rule  is 
categorically  excluded  under  section 
2.B.2,  figure  2-1,  paragraph  (34)(a)  and 
(d)  of  the  Instruction.  This  proposed 
rule  involves  amendments  to 
regulations  which  are  editorial  or 
procedural  and  regulations  concerning 
documentation  and  inspection  of 
vessels.  We  seek  any  comments  or 
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information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  proposed  rule. 

List  of  Subjects 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  24 

Marine  safety. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 


46  CFR  Part  70 

Marine  safety,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 
Cargo  vessels.  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  188 

Marine  safety.  Oceanographic 
research  vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  2,  24,  30.  70,  90, 
91,  and  188  as  follows; 


PART  2— VESSEL  INSPECTIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  622,  Pub.  L.  111-281;  33 
U.S.C.  1903;  43  U.S.C.  1333;  46  U.S.C.  21 10. 
3103,  3205,  3306, 3307, 3703; 46  U.S.C. 
Chapter  701;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 
Subpart  2.45  also  issued  under  the  Act  Dec. 
27,  1950,  Ch.  1155,  secs.  1,  2,  64  Stat.  1120 
(.see  46  U.S.C.  App.  Note  prec.  1). 

2.  In  §  2.01-7,  Table  2.01-7(a)  is 
-revised  to  read  as  follows; 

§  2.01-7  Classes  of  vessels  (including 
motorboats)  examined  or  inspected  and 
certificated. 

(a)  *  *  * 


Table  2.01 -7(a) 


1 

Method  of  propulsion,  | 
qualified  by  size  or  | 

other  limitation  '  i 

i 

1 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves-  j 
sets  -  '  '  or  Sub-  i 
chapter  K  or  T —  i 

Small  Passenger 
Vessels  ^  | 

Vessels  inspected  , 
and  certificated  j 
under  Subchapter  1—  | 
Cargo  and  Miscella¬ 
neous  Vessels  ’ ' 

Vessels  subject  to 
the  provisions  of  ; 
Subchapter  C— 
Uninspected  Ves-  ' 
sels^'-rs 

"1 

Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Oceanographic  Ves¬ 
sels  J '  ^  “ 

i 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1  1 

Column  2  i 

Column  3  j 

Column  4 

Column  5 

Column  6  ! 

Column  7 

(1)  Motor,  all  vessels  j 
except  seagoing 
motor  vessels  >300 
gross  tons. 

All  vessels  carrying  j 
combustible  or  i 

flammable  liquid  ^ 

1  cargo  in  bulk.®  j 

(i)  All  vessels  car-  j 

rying  more  than  12  | 
passengers  on  an  j 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 

1  not  engaged  in 
trade.  ^ 

1  (il)  All  vessels  <100 

1  gross  tons  that —  i 

All  vessels  >15  gross  , 
tons  carrying 
freight-for-hire,  ex-  1 
cept  those  covered  ; 
by  columns  2  and  I 
3.  All  vessels  car¬ 
rying  dangerous 
cargoes,  when  re¬ 
quired  by  46  CFR 
part  98. 

All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4.  and  6. 

1  None  . 

1  ; 
1  : 
j 

1  i 

!  I 

'  1 

' 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1. 
or  part  154,  table 

4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. ’2 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not.  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  Crew  pro¬ 
vided.  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 


1  (D)  Carry  at  least  1  ; 

'  passenger-for-hire  j 

and  are  submers-  | 

I  ibie  vessels.^  j 

(E)  Carry-more  than  j 
!  6  passengers  and  I 

I  are  femes.  | 

I  (iii)  All  vessels  ^100  \ 
I  gross  tons  that — 

I  (A)  Carry  more  than 
I  12  passengers-for- 

hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

1 2  passengers 
when  chartered  j 

with  the  crew  pro¬ 
vided.  or 

(C)  Carry  more  than 
12  passengers 

I  when  chartered 

I  with  no  crew  pro- 

'  vided,  or 
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Table  2.01 -7(a)— Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  • 


Column  1 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Column  2 


(2)  Motor,  seagoing  I 
motor  vessels  >300  j 
gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels-  '■r®  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 

Column  3 

(D)  Carry  at  least  1 
passenger-tor-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to— 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  1 6  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
intemationai  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  ferries  <100 
gross  tons  carrying 
more  than  6  pas¬ 
sengers  and  all 
ferries  SI 00  gross 
tons  that  carr  y  at 
least  1  passenger. 

(iii)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  prer- 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service  may 
carry  persons  on 
the  legitimate  busi¬ 
ness  of  the  ves¬ 
sel  ®  in  addition  to 
the  crew,  as  re¬ 
stricted  by  the  defi¬ 
nition  of  pas¬ 
senger.^ 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  2  ® 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves¬ 
sels^®®’" 


Column  5 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Oceanographic  Ves¬ 
sels  2  1  ft  7  V 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


!  All  vessels,  including  | 
recreational  ves-  j 

]  sels,  not  engaged  j 

I  in  trade.  This  does  ! 

i  not  include  vessels  I 

I  covered  by  col-  | 

I  umns  2  and  3,  and  j 

i  vessels  engaged  i 

j  in  the  fishing  in-  j 

dustry.  i 


All  vessels  not  cov-  j  All  vessels  engaged 
ered  by  columrrs  2,  i  in  oceanographic 


3,  4,  6.  and  7. 


research. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. ’2 
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Table  2.01-7{a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation ' 


Column  1 


(3)  Non-self-propelled 
vessels  <100  gross 
tons. 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels^ 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(4)  Non-self-propelled 
vessels  si  00  gross 
tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(5)  Sail  ’3  vessels 
<700  gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  ^  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels^’^ 

Column  3 


(i)  All  vessels  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
1 2  passengers  on 
an  international 
voyage. 

(F)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  that — 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with^the  crew  pro¬ 
vide,  or 

(C)  Carry  more  than 

-  12  passengers 

when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
1 2  passengers  on 
an  international 
voyage. 

(F)  Carry  at  least  1 
passenger  and  are 
ferries. 

(i)  AH  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  In 
trade.  ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  ^  * 


Column  4 


All  manned  barges 
except  those  cov¬ 
ered  by  columns  2 
and  3. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected  Ves¬ 
sels  2  *  7  « 


Column  5 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves- 

sels^  *h7o 


Column  6 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  column 
3. 


None. 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.'  "  '2 


All  seagoing  barges 
except  a  seagoing 
barge  that  is  cov¬ 
ered  by  column  2 
or  3,  or  that  is  un¬ 
manned  for  the 
purposes  of  oper¬ 
ating  or  navigating 
the  barge,  and  that 
carries  neither  a 
hazardous  material 
as  cargo  nor  a 
flammable  or  com¬ 
bustible  liquid,  in¬ 
cluding  oil,  in  bulk 
quantities  of  250 
barrels  or  more. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  col¬ 
umns  3  and  6. 


All  seagoing  barges 
engaged  in  ocean¬ 
ographic  research. 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
I  of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be^ubject  to 
I  part  151.'  "  '2 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


None 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’® 
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Table  2.01 -7(a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation ' 

Vessels  inspected 
and  certificated 
under  Spbchapfer 

D — Tank  Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  2  5<5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^  ’  ■* 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  ’  ’ 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected  Ves¬ 
sels”®’* 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves- 
sels’ '®’‘' 

Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

! 

(6)  Sail  '3  vessels 
>700  gross  tons. 

All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 

] 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(0)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.’' 

(E)  Carry  more  than 

6  passengers  and  • 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that — 

(A)  Carry  more  than 

12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided.  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  ve'ssels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  r>ot  apply 
to — 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  1 6  or 
fewer  persons  in 

1  addition  to  the 
crew. 

(C)  Fishing  vessels, 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  passengers 
or  passengers-for- 
hire,  except  rec 
reational  vessels.’ 

(ii)  All  ferries  that 
carry  at  least  1 
passenger. 

All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 

i 

I 

None  . 

None  . 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  1 54,  table 
4.  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. 
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Table  2.01 -7(a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation ' 


Column  1 


(7)  Steam,  vessels 
^19.8  meters  (65 
feet)  in  length. 


Vessels  Inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  ^  5*5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  5  5  •> 

Column  3 


(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels/ 

(E)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  >100 
gross  tons  that — 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 

.  with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  ^  * 


Column  4 


All  tugboats  and 
towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  part  98. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected  Ves- 

Sels2567S 


Column  5 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanogr^hic  Ves- 
sels55*’9 


Column  6 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. 52 
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Table  2.01 -7(a) — Continued 


1°*^  under  Subchapter 
other  limitation  O— Tank  Vessels  2 


Column  1  I  Column  2 


(8)  Steam,  vessels 
>19.8  meters  (65 
feet)  in  length. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels^  ’■•'or  Sub- 
cheipter  K  or  T — 
Small  Passenger 
Vessels  2  ^ 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  - ' 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves- 
sels^ 


Vessels  subject  to  Vessels  subject  to 
the  provisions  of  the  provisions  of 
Subchapter  U—  Subchapter  O— Cer- 
Oceanographic  Ves-  tain  Bulk  and  Dan- 
sels  2 '  f  7  9  gerous  Cargoes ' " 


Cc 


(C)  Fishing  vessels  | 
not  engaged  in  | 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business  ' 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  mo^e  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec- 
reatiortal  vessels 
not  engaged  in 
trade.’' 

(ii)  All  vessels  <100 
grops  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  patssengers 

[  when  chartered 
I  with  the  crew  pro- 
i  vided,  or 

(C)  Carry  more  than  i 

!  12  passengers 

I  when  chartered 
j  with  no  crew  pro- 
j  vided.  or 
I  (0)  Carry  at  least  1 
j  passenger-for-hire 
I  and  are  submers¬ 
ible  vessels.’ 

(E)  Carry  more  than 
6  passengers  and 
I  are  ferries. 

I  (iii)  All  vessels  >100 
j  gross  tons  that — 

1  (A)  Carry  more  than 
1  12  passengers-for- 

j  hire  whether  char- 
i  tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 

]  with  the  crew  pro- 
I  vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.’ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  6,  and  7. 


All  vessels  engaged 
in  oceanographic 
research. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. '2 
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Table  2,01 -7(a) — Continued 


Method  of  propulsion,  1 
qualified  by  size  or 
other  limitation ' 

Vessels  inspected 
and  certificated  i 
under  Subchapter 

D — Tank  Vessels  3 

Vessels  inspected 
and  certificated 
under  Subohapter 

H — Passenger  Ves¬ 
sels  ^  ’■‘5  or  Sub- 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 

1 

Vessels  inspected 
and  certificated 
under  Subchapter  1— 
Cargo  and  Miscella¬ 
neous  Vessels  2 ' 

Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves- 

sels^ 

Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Oceanographic  Ves¬ 
sels  2  ’  *  r  V 

Vessels  subject  to 
the  provisions  of 
Subchapter  O-^Cer- 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

: 

1 

(B)  [Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 

crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le- 

;  gitimate  business 
i  of  the  vessel  ®  in 

1  addition  to  the 

I  crew,  as  restricted 

1  by  the  definition  of 
!  passenger.^ 

J _ 

1 

Key  to  symbols  used  in  this  table;  ^  means  less  than  or  .equal  to;  >  means  greater  than;  <  means  less  than;  and  ^  means  greater  than  or  equal  to. 

Footnotes; 

’  Where  length  is  used  in  this  table,  it  means  the  length  measured  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  line  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline. 

2  Subchapters  E  (Load  Lines),  F  (Marine  Engineering),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes),  S  (Subdivision  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arrangements)  of  this  chapter  may  also  be  applicable  under  certain  conditions.  The  provisions  of  49  CFR  parts  171  through  179  apply  whenever  packaged 
hazardous  materials  are  on  board  vessels  (including  motorboats),  except  when  specifically  exempted  by  law 

■■’Public  nautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  must  meet  the  requirements  of  part  167  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331,  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapfer  R 
(Nautical  Schools)  of  this  chapter, 

'•  Subchapter  H  (Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  of  1(X)  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  only  those  vessels  of  less  than  100  gross  tons,  and  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  1 50  passengers  or  overnight  accommodations  for  more  than  49  passengers. 

®  Vessels  covered  by  subchapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter,  where  the  principal  purpose  or  use  of  the  vessel  is 
not  for  the  carriage  of  liquid  cargo,  may  be  granted  a  pennit  to  carry  a  limited  amount  of  flammable  or  combustible  liquid  cargo  in  bulk.  The  portion  of  the  vessel  used 
for  the  carriage  of  the  flammable  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  D  (Tank  Vessels)  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter. 

®  Any  vessel  on  an  international  voyage  is  subject  to  the  requirements  of  the  International  Convention  for  Safety  of  Life  at  Sea,  1974  (SOLAS). 

^The  terms  "passenger(s)’'  and  “passenger(s)-for-hire”  are  as  defined  in  46  U  S.C.  2101(21)(21a).  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
not  be  deemed  to  be  passengers  nor  seamen,  but  for  calculations  of  lifesaving  equipment,  etc.,  must  be  counted  as  persons. 

®  Boilers  and  machinery  are  subject  to  examination  on  vessels  over  40  feet  in  length. 

®  Under  46  U.S.C.  441  an  oceanographic  research  vessel  “  *  •  *  being  employed  exclusively  in  instruction  in  oceanography  or  limnology,  or  both,  or  exclusively  in 
oceanographic  research,  *  *  *.  Under  46  U.S.C.  443,  "an  oceanographic  research  vessel  shall  not  be  deemed  to  be  engaged  in  trade  or  commerce."  If  or  when  an 
oceanographic  vessel  engages  in  trade  or  commerce,  such  vessel  cannot  operate  under  its  certificate  of  inspection  as  an  oceanographic  vessel,  but  shall  be  in¬ 
spected  and  certified  for  the  service  in  which  engaged,  and  the  scientific  personnel  aboard  then  become  persons  employed  in  the  business  of  the  vessel. 

'OBulk  dangerous  cargoes  are  Cargoes  specified  in  table  151.01-10(b);  in  table  1  of  part  153,  and  in  table  4  of  part  154  of  this  chapter. 

”  For  manned  tankbarges,  see  §  151.01-10(c)  of  this  chapter. 

’^See  §151.01-15,  153.9(X)(d),  or  154.30  of  this  chapter  as  appropriate. 

'3  Sail  vessel  means  a  vessel  with  no  auxiliary  machinery  on  board.  If  the  vessel  has  auxiliary  machinery,  refer  to  motor  vessels. 


PART  24— GENERAL  PROVISIONS 

■  3.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 


Authority:  46  U.S.C.  2113,  3.306,  4104, 
4302;  Pub.  L.  103-206;  107  Stat.  2439;  E.O. 
12234;  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  Department  of  Homeland  Security 
Delegation  No.  0170.1. 


■  4.  In  ^  24.05-l(a),  Table  24.05-1  (a)  is 
revised  to  read  as  follows: 

§  24.05-1  Vessels  subject  to  the 
requirements  of  this  subchapter. 

(a)*  *  * 
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Table  24.05-1  (a) 


Method  ot  propulsion, 
qualified  ty  size  or 
other  limrtation  * 

Vessels  inspected 
ar>d  certificated 
under  Sutx^hapter 

0 — Tank  Vess^s* 

Vessels  inspected 
and  certifirated 
urKler  Subchapter 

H — Passeitger  Ves- 
sels^ or  Sub¬ 
chapter  K  or  T — 
Small  Passertger 
Vessels^x 

Vessels  inspected 
and  certifirated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels'' 

Vessels  subject  to 
the  provisic^  of 
Subchapter  C — 
Uninspected  Ves¬ 
sels."'-'* 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
0(»arK>graphic  Ves¬ 
sels 

Vessels  subject  to 
the  provisions  of 
Subchapter  0 — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  'o 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

(1)  Motor,  all  vessels 
except  seagoing 
ntwlor  vessels  >300 
gross  tons. 

All  vessels  canyirrg 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 

1 

(i)  All  vessels  car¬ 
rying  more  than  12 
(rassengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 

6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(0)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 

6  passengers  and 
are  ferries. 

(iii)  All  vessels  >100 
gross  tons  that — 

(A)  Carry  more  than 

12  passengers-for- 
hire  whether  char¬ 
tered  or  rwt,  or 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.' 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  prersons  in. 
additidh  to  the 

All  vessels  >15  gross 
tons  carryirrg 
freight-for-hire,  ex¬ 
cept  those  covered 
by  columns  2  and 

3.  All  vessels  car¬ 
rying  dartgerous 
cargoes,  when  re¬ 
quired  by  46  CFR 
part  98. 

All  vessels  not  cov¬ 
ered  by  columns  2, 

3,  4,  and  6. 

None  . 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 

4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’* 

crew. 
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Table  24.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  2  ’  5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ ''  ■' 


Vessels  inspected 
and  certificated  l 
under  Subchapter  I —  j 
Cargo  and  Miscella-  I 
neous  Vessels  ^  ■'  I 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected  Ves- 
selsT^'’^'* 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves¬ 
sels  3  '  «>  r  >» 


Vessels  subject  to 
the  provisions  of 
Subchapler  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  ’o 


(2)  Motor,  seagoing 
motor  vessels  >300 
gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast-  \ 
wise  service.  Such  I 
vessels  may  carry  ) 
persons  on  the  le-  ! 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age.  except  rec¬ 
reational  vessels 
i  not  engaged  in 
i  trade.'' 

I  (ii)  All  ferries  <100 
gross  tons  carrying 
'  more  than  6  pas¬ 
sengers  and  all 
ferries  >100  gross 
tons  that  carry  at 
I  least  1  passenger 
(iii)  These  regula¬ 
tions  do  not  apply 
!  to — 

i  (A)  Recreational  ves- 
!  sels  not  engaged 

j  in  trade. 

1  (B)  Documented 
cargo  or  tank  ves- 
I  sels  issued  a  per- 
i  mit  to  carry  1 6  or 
fewer  persons  in 
i  addition  to  the 


All  vessels,  including 
recreational  ves¬ 
sels,  not  engaged 
in  trade-  This  does 
not  include  vessels 
covered  by  col¬ 
umns  2  and  3,  and 
vessels  engaged 
in  the  fishing  in¬ 
dustry. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  6,  and  7. 


All  vessels  engaged 
in  oceanographic 
research. 


i  All  vessels  carrying 
I  cargoes  in  bulk 
that  are  listed  in 
j  part  1 53.  table  1 , 
j  or  part  154.  table 

!  4,  or  unlisted  car¬ 

goes  that  would 
otherwise  be  sub- 
;  ject  to  these 
parts. 


(3)  Non-self-propelled 
vessels  <100  gross 
tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


I  (C)  Fishing  vessels 
not  engaged  in 
1  ocean  or  coast¬ 
wise  service  may 
carry  persons  on 
■'  the  legitimate  busi- 
j  ness  of  the  ves- 

;  sel  ®  in  addition  to 

j  the  crew,  as  re¬ 
stricted  by  the  defi- 
i  nition  of  pas- 
I  senger.^ 

I  (i)  All  vessels  that— 

I  (A)  Carry  more  than 
I  6  passengers-for- 
I  hire  whether  char- 

j  tered  or  not,  or 

I  (B)  Carry  more  than 
6  passengers 
I  when  chartered 

with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

I  (D)  Carry  at  least  1 
passenger-for-hire 
j  and  is  a  submers- 

‘  ibie  vessel.’’ 


j  All  manned  barges  i  All  barges  carrying  '  None 
I  except  those  cov-  |  passengers  or 


ered  by  columns  2 
and  3. 


passengers-for- 
hire  except  those 
covered  by  column 
3. 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.'  " 
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Table  24.05-1  (a) — Continued 


"SSfffito-  i  underStjbOap.., 


D — Tank  Vessels  * 


(4)  Non-self-propelled  |  All  vessels  carrying 
vessels  >100  gross  j  combustible  or 

tons.  :  flammable  liquid 

j  cargo  in  bulk,® 


(5)  Sail  ’3  vessels 
<700  gross  tons. 


Vessels  inspected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  ^  3  4 .1  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  -  ’  ^ 


Vessels  insp>ected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  ^  ^ 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves¬ 
sels.^  »6  7K 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves¬ 
sels  J  '  r 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


'  All  vessels  carrying 
!  combustible  or 
flammable  liquid 
j  cargo  in  bulk.s 


(E)  Carry  more  than  ] 
12  passengers  on 
an  international 
voyage. 

(F)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  that— 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided.  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided.  or 

(D)  Carry  at  least  1 
passe  nger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
12  passengers  on 
an  international 
voyage. 

(F)  Carry  at  least  1 
passenger  and  are 
ferries. 

fi)  All  vessels  car¬ 
rying  more  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii) AII  vessels  <100 
gross  tons  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 

I  and  are  submers- 

!  ibie  vessels.^ 

I  (E)  Carry  more  than 

;  6  passengers  and 

I  are  ferries. 

(iii)  All  vessels  >100 


All  seagoing  barges 
except  a  seagoing 
barge  that  is  cov¬ 
ered  by  column  2 
or  3,  or  that  is  un¬ 
manned  for  the 
purposes  of  oper¬ 
ating  or  navigating 
the  barge,  and  that 
carries  neither  a 
hazardous  material 
as  cargo  nor  a 
flammable  or  com¬ 
bustible  liquid,  in¬ 
cluding  oil,  in  bulk 
quantities  of  250 
barrels  or  more. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  col¬ 
umns  3  and  6. 


All  seagoing  barges 
engaged  in  ocean¬ 
ographic  research. 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  1 54,  table 
4,  or  unlisted  car¬ 
goes  that  would 
othenwise  be  sub¬ 
ject  to  these 
parts. 
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Table  24.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Vessels  inspected 
and  certificated 
under  Subchcipter 

D — Tank  Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  J”’  or- Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  2  ’  * 

- [ 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  -  ’ 

Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves- 
sels.2*®’* 

-  - . 1  ■ 

j 

Vessels  subject  to  | 
the  provisions  of  j 

Subchapter  U —  j 

Oceanographic  Ves-  | 
seis2 i 

i 

j  Column  2 

Column  3 

Column  4 

Column  5 

Column  6  j 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— -Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


(6)  Sail.”  vessels 
>700  gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


I  (A)  Carry  more  than 
I  12  passengers-for- 
j  hire  whether  char- 

I  tered  or  not,  or 

I  (B)  Carry  more  than 
I  12  passengers 
I  when  chartered 
with  the  crew  pro- 
I  vided,  or 
I  (C)  Carry  more  than 
!  12  passengers 

I  when  chartered 
i  with  no  crew  pro- 
I  vided,  or 
I  (D)  Carry  at  least  1 
I  passenger-for-hire 
I  and  are  submers- 

i  ibie  vessels.^ 

I  (E)  Carry  at  least  1 
I  passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
i  to — 

j  (A)  Recreational  ve¬ 
hicles  not  engaged 
I  in  trade. 

1  (B)  Documented 
1  cargo  or  tank  ves- 

!  sets  issued  a  per- 

I  mit  to  carry  16  Ok 

I  fewer  persons  in 

I  addition  to  the 

I  crew. 

j  (C)  Fishing  vessels, 
j  not  engaged  in 

!  ocean  or  coast- 

1  wise  service.  Such 

I  vessels  may  carry 

I  persons  on  the  le- 

I  gitimate  business 

I  of  the  vessel  ®  in 

j  addition  to  the 

I  crew,  as  restricted 

by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  passengers 
or  passengers-for- 
hire,  except  rec¬ 
reational  vessels.^ 

(ii)  All  ferries  that 
carry  at  least  1 

j  passenger. 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


(7)  Steam,  vessels 
S19.8  meters  (65 
feet)  in  length. 


All  vessels  carrying  (i)  All  vessels  car-  All  tugboats  and 


combustible  or 
flammable  liquid 
cargo  in  bulk.® 


rying  more  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  rKrt,  or 


towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  pan  98. 


All  vessels  not  cov-  None 
ered  by  columns  2, 

3,  4,  and  6. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
pad  153,  table  1, 
or  pan  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
othenwise  be  sub¬ 
ject  to  these 
parts.” 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.” 
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Table  24.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

Vessels  inspected 
and  certificated 
under  Subchapter 
D— Tank  Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  2  J  ■«  ’  or  Sub- 
chapter  K  or  T — 
Small  Passenger 
Vessels  2 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  2  5 

— 

Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected  Ves- 
sels.2''’7i* 

Vessels  subiect  to 
the  provisions  of 
Subchapter  U— 
Oceanographic  Ves¬ 
sels 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

(B)  Carry  more  than 

6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided.  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided.  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels/ 

(E)  Carry  more  than 

6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that— 

(A)  Carry  more  than 

12  passengers-for- 
hire  virhether  char¬ 
tered  or  not.  or 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  atnd  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 
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Table  24.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limttation  ’ 


Column  1 


(8)  Steam,  vessels 
>19.8  meters  (65 
feet)  in  length. 


Vessels  inspected 
and  certificated 


Vessels  inspected  I 
and  certificated  ! 
under  Subchapter  j 
H — Passenger  Ves-  i 


under  Subchapter  I  sels^’-*’ or  Sub- 


D — Tank  Vessels  “ 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


chapter  K  or  T — 
Small  Passenger 
Vessels^*'* 

Column  3 


(i)  All  vessels  car¬ 
rying  more  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

!  (ii)  All  vessels  <100 
i  gross  tons  that — 

I  (A)  Carry  more  than 
j  6  passengers-for- 
hire  whether  char- 
I  tered  or  not.  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that — 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


Vessels  inspected 
and  certificated 
under  Subchapter  1— 
Cargo  and  Miscella¬ 
neous  Vessels  ^  ’ 


Column  4 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  6,  and  7. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected  Ves¬ 
sels.^ 


Column  5 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves- 
sels^'o’’ 


Column  6 


All  vessels  engaged 
in  oceanographic 
research. 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  lable 
4,  or  unllsled  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’® 


(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.® 

I  (E)  Carry  at  least  1 
I  passenc(er  and  are 
I  ferries. 
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Table  24.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Vessels  inspected 
and  certificated 
under  Subchapfer 
D — Tank  Vessels  2 


Vessels  inspiected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  2 '  ■* '  or  Sub¬ 
chapter  K  or  T— 
Small  Passenger 
Vessels ' '  ■* 


(iv)  These  regula¬ 
tions  (fo  not  apply  | 
to—  I 

(A)  Recreational  ve-  | 
hides  not  engaged  I 
in  trade.  I 

(8)  D(x:umented 
cargo  or  tank  ves-  j 
sels  issued  a  per-  I 
mit  to  carry  16  or  I 
fewer  persons  in 
addition  to  the 
crew. 

:  (C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast- 
I  wise  service.  Such 

I  vessels  may  carry 

persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
!  addition  to  the 
I  crew,  as  restricted 
I  by  the  definition  of 
I  passenger.^ 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  - 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspec:ted  Ves¬ 
sels.-''-’* 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic  Ves¬ 
sels  2  * 


Vessels  subject  to 
the  provisions  of 
Subchapter  O-^er- 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  5  Column  6  ^  Column  7 


Key  to  symbols  used  in  this  table:  <  means  less  than  or  equal  to;  >  means  greater  than;  <  means  less  than;  and  ^  means  greater  than  or  equal  to. 

Footnotes: 

’  Where  length  is  used  in  this  table,  it  means  the  length  measured  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  line  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline. 

*  Subchapters  E  (Load  Lines),  F  (Manne  Engineenng),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes).  S  (Subdivision  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arrangements)  of  this  chapter  may  also  be  applicable  under  certain  conditions.  The  provisions  of  49  CFR  parts  171  through  179  apply  whenever  packaged 
hazardous  materials  are  on  board  vessels  (including  motorboats),  except  when  specifically  exempted  by  law. 

^Public  nautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  mus)  meet  the  requirements  of  part  167  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331 ,  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapter  R 
(Nautical  Schools)  of  this  chapter 

^  Subchapter  H  (Passenger  Vessels)  of  fhis  chapter  covers  only  those  vessels  of  100  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  only  those  vessels  of  less  than  1(X)  gross  tons,  and  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  150  passengers  or  overnight  accommodations  for  more  than  49  passengers. 

s  Vessels  covered  by  subchapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter,  where  the  principal  purpose  or  use  of  the  vessel  is 
not  for  the  carriage  of  liquid  cargo,  may  be  granfed  a  permit  to  carry  a  limited  amount  of  flammable  or  combustible  liquid  cargo  in  bulk.  The  portion  of  the  vessel  used 
for  the  carriage  of  the  flammable  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  D  (Tank  Vessels)  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Pass  anger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  fhis  chapter. 

®Any  vessel  on  an  international  voyage  is  subject  to  the  requirements  of  the  International  Convention  for  Safety  of  Life  at  Sea,  1974  (SOLAS). 

’The  terms  "passenger(s)"  and  ■'passenger(s)-for-hire"  are  as  defined  in  46  U.S.C.  2101(21)(21a).  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
not  be  deemed  to  be  passengers  nor  seamen,  but  for  calculations  of  lifesaving  equipment,  etc.,  must  be  counted  as  persons. 

®  Boilers  and  machinery  are  subject  to  examination  on  vessels  over  40  feet  in  len^h. 

*Under  46  U.S.C.  441  an  oceanographic  research  vessel  “*  "  *  being  employed  exclusively  in  instruction  in  oceanography  or  limnology,  or  both,  or  exclusively  in 
oceanographic  research,  *  *  *.  Under  46  U.S.C.  443.  "an  oceanographic  research  vessel  shall  not  be  deemed  to  be  engaged  in  trade  or  commerce,"  If  or  when  an 
oceanographic  vessel  engages  in  trade  or  commerce,  such  vessel  cannot  operate  under  its  certificate  of  inspection  as  an  oceanographic  vessel,  but  shall  be  in¬ 
spected  and  certified  for  the  service  in  which  engaged,  and  the  scientific  personnel  aboard  then  become  persons  employed  in  the  business  of  the  vessel. 

’“Bulk  dangerous  cargoes  are  cargoes  specified  in  table  151.01-10(b);  in  table  1  of  part  153,  and  in  table  4  of  part  154  of  this  chapter. 

”  For  manned  tankbarges,  see  §  151.01-10(c)  of  this  chapter. 

’^See  §151.01-15,  153.900(d).  or  154.30  of  this  chapter  as  appropriate. 

'3  Sail  vessel  means  a  vessel  with  no  auxiliary  machinery  on  board.  If  the  vessel  has  auxiliary  machinery,  refer  fo  motor  vessels. 


PART  36— GENERAL  PROVISIONS 

■  5.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703; 
Pub.  L.  103-206,  107  Sfat.  2439;  49  U.S.C. 
5103,  5106;  Department  of  Homeland 


Security  Delegation  No.  0170.1;  Section 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C.  3507;  Section  30.01-05  also  issued 
under  the  authority  of  Sec.  4109,  Puh.  L. 
101-380,  104  Slat.  515. 


■  ().  In  §  30.01-5,  Table  30.01-5(d)  is 
revised  to  read  as  follows: 

§30.01-5  Application  of  regulations — TB/ 
ALL. 
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Table  30.01 -5(cI) 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

I 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels* 

1 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger 
Vessels*®'*®  or 
Subchapter  K  or  T — 
Small  Passenger 
Vessels  *  ®  * 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels*® 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  z  3  e  *  8 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels*®* 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— 
Certain  Bulk  and 
Dangerous  Car¬ 
goes 

Column  1 

1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

(1)  Motor,  all  vessels 
except  seagoing 
motor  vessels  >300 
gross  tons. 

All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy- 
i  age,  except  rec¬ 
reational  vessels 
not  engaged  in 

All  vessels  >15  gross 
tons  canying 
freight-for-hire,  ex¬ 
cept  those  covered 
by  columns  2  and 

3.  All  vessels  car¬ 
rying  dangerous 

All  vessels  not  cov¬ 
ered  by  columns  2, 
3.  4,  and  6. 

None  . 

: 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  pan  154,  table 

4,  or  unlisted  car¬ 
goes  that  would 

trade. 

(ii)  All  vessels  <100 
gross  tons  that— 

(A)  Canv  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
I  6  passengers 

I  when  chartered 
i  with  the  crew  pro- 
j  vided,  or 
I  (C)  Carry  more  than 
i  12  passengers 
,  when  chartered 
with  no  crew  pro¬ 
vided.  or 

i  (D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers- 
I  ibie  vessels.^ 

I  (E)  Carry  more  than 
'  6  passengers  and 

I  are  ferries. 

;  (iii)  All  vessels  >100 
i  gross  tons  that — 

I  (A)  Cany  more  than 
I  12  passengers-for- 
I  hire  whether  char¬ 
tered  or  not,  or 
I  (B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 


cargoes,  when  re¬ 
quired  by  46  CFR 
part  98. 


otherwise  be  sub¬ 
ject  to  these 
parts.’* 
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Table  30.01 -5(d) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  (tmitation ' 


Column  1 


Vessels  irispected 
arxJ  certifirated 
under  Subchapter 
D — ^Tank  Vessels  ^ 


Column  2 


Vessels  mspected 
and  certificated 
under  Subchapter 
H — Passenoer 
Vessels23«s  or 
Subchapter  K  or  T — 
Small  Passenger 
Vessels*®* 

Column  3 


Vessels  inspected 
and  certificated 
ur>der  Subchapter  I — 
Cargo  arrd  Miscella¬ 
neous  Vessels  *  * 


Column  4 


Vessels  subject  to 
the  proviskxts  of 
Subchapter  C— 
Uninspected 
Vessels*®®** 


Column  5 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 


Vessels 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— 
Certain  Bulk  arKf 
Dangerous  Car¬ 
goes 


Column  7 


(2)  Motor,  seagoing 
motor  vessels  >300 
gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk  * 


(3)  Non-self-propeHed 
vessels  <100  gross 
tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(C)  Fishing  vessels 
not  errgaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le- 
gitinnate  business 
of  the  vessel®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
prasserrger.* 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.* 

(ii)  All  ferries  <100 
gross  tons  carrying 
more  than  6  pas¬ 
sengers  arrd  all 
ferries  >100  gross 
tons  that  carry  at 
least  1  passenger. 

(iii)  These  regula¬ 
tions  do  rx)t  apply 
to — 

(A)  Recreational  ves¬ 
sels  rrot  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishirrg  vessels 
rK>t  engaged  in 
ocean  or  coast¬ 
wise  service  may 
carry  persons  on 
the  legitimate  busi¬ 
ness  of  the  ves¬ 
sel®  in  addition  to 
the  crew,  as  re¬ 
stricted  by  the  defi¬ 
nition  of  pas¬ 
senger.* 

(i)  All  vessels  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or. 

(D)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel* 


All  vessels,  including 
recreational  ves¬ 
sels,  rK>t  engaged 
in  trade.  This  does 
not  irrclude  vess^ 
covered  by  col¬ 
umns  2  arid  3,  arKt 
vessels  engaged 
in  the  fishirrg  in¬ 
dustry. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  6,  and  7. 


All  manned  barges 
except  those  cov¬ 
ered  by  columns  2 
and  3. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  column 
3. 


None 


All  vessels  engaged 
in  oceanographic 
research. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’* 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151 '  ”  ’* 
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Table  30.01 -5(d) — Continued 


Method  of  propulsion,  | 
qualified  by  size  or 
other  limitation  ’ 

Column  1 

Vessels  inspected  j 
and  certificated 
under  Subchapter 

D — Tank  Vessels  2  1 

Column  2  ! 

Vessels  inspected  i 
and  certificated 
under  Subchapter  | 
H— Passenger 

Vessels®  3*5  or 

Subchapter  K  or  i  —  i 
Small  Passenger  i 
Vessels  ®  3  T  1 

Column  3  | 

Vessels  inspected 
and  certificated 
under  Subchapler  1— 
Cargo  and  Miscella¬ 
neous  Vessels®  5 

Column  4  j 

Vessels  subject  to 
the  provisions  of 
Subchapter  C—  1 

Uninspected  i 

Vessels®®®'®  | 

Column  5  | 

Vessels  subject  to 
the  provisions  of 
Subchapter  U —  1 

Ocean-ographic  j 
Vessels  2  3  6  7  9  1 

1 

Column  6  j 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— 
Certain  Bulk  and 
Dangerous  Car¬ 
goes 

Column  7 

j 

t 

! 

i 

I 

(E)  Carry  more  than  ’ 

12  passengers  on  1 
an  international  i 

voyage. 

(F)  Carry  more  than  j 

6  passengers  and  | 
are  ferries.  i 

! 

! 

i 

1 

1 

1 

(4)  Non -self-propelled 

All  vessels  carrying 

(iii)  All  vessels  that — 

All  seagoing  barges 

All  barges  carrying 

All  seaooina  baroes 

All  tank  barges  car- 

vessels  >100  gross 

combustible  or 

(A)  Carry  more  than 

except  a  seagoing 

passengers  or 

engaged  in  ocean- 

rying  cargoes  list- 

tons. 

flammable  liquid 
cargo  in  bulk.!* 

12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro- 

barge  that  is  cov¬ 
ered  by  column  2 
or  3,  or  that  is  un¬ 
manned  for  the 
purposes  of  oper¬ 
ating  or  navigating 
the  barge,  and  that 
carries  neither  a 
hazardous  material 
as  cargo  nor  a 
flammable  or  com¬ 
bustible  liquid,  in- 

passengers-for- 
hire  except  those 
covered  by  col¬ 
umns  3  arid  6 

ographic  research 

ed  in  Table  151 .05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151  '  ”  '2 

vided.  or 

(D)  Carry  at  least  1 
passenger-for-hire 

eluding  oil.  in  bulk 
quantities  of  250 
barrels  or  more 

\ 

I 

\ 

j 

and  IS  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 

12  passengers  on 

1 

an  international 
voyage. 

(F)  Carry  at  least  1 
passenger  and  are 
ferries. 

j 

i 

1 

j 

(5)  Sail  ’3  vessels 

!  All  vessels  carrying 

j  (i)  All  vessels  car- 

:  All  vessels  carrying 

!  All  vessels  not  cov- 

1  None  . 

;  All  vessels  carrying 

<700  gross  tons. 

combustible  or 
j  flammable  liquid 
cargo  in  bulk.^ 

i 

1 

1  rying  more  than  1 2 

1  passengers  on  an 

i  international  voy¬ 

age.  except  rec¬ 
reational  vessels 
!  not  engaged  in 

trade.' 

1  (ii)  All  vessels  <100 

1  gross  tons  that — 

(A)  Carry  more  than 

6  passengers-for- 

j  dangerous  car- 
j  goes,  when  re¬ 
quired  by  46  CFR 
i  part  98. 

ered  by  columns  2, 

1  3,  4,  and  6. 

i 

i 

! 

cargoes  in  bulk 
!  that  are  listed  in 
part  1 53,  table  1 , 
or  part  154.  table 

1  4,  or  unlisted  car¬ 

goes  that  would 
otherwise  be  sub- 
i  ject  to  these 
parts.’® 

i  hire  whether  char¬ 
tered  or  not,  or 
;  (B)  Carry  more  than 
I  6  passengers 

'  when  chartered  i 

with  the  crew  pro- 
I  vided.  or 

I  (C)  Carry  more  than  j 
j  12  passengers 

when  chartered 
i  with  no  crew  pro-  | 

I  vided.  or 

I  (D)  Carry  at  least  1 
j  passenger-for-hire 

and  are  submers- 
,  ibie  vessels.^ 

I  (E)  Carry  more  than 
6  passengers  and 
are  ferries.  \ 

;  (iii)  All  vessels  ilOO  | 
!  gross  tons  that—  | 

j  (A)  Carry  more  than 
I  12  passengers-for- 

I  hire  whether  char- 

!  tered  or  not,  or 
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Table  30.01 -5(c1) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Column  1 


Vessels  inspected 
and  certificated 
under  Subchapter 
O — Tank  Vessels* 


Column  2 


(6)  Sail  '3  vessels 
>700  gross  tons. 


(7)  Steam,  vessels 
S19.8  meters  (65 
feet)  in  length. 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — PassenMr 
Vessels*  ®  or 
Subchapter  K  or  T — 
Small  Passenger 
Vessels  *  3 

Column  3 


All  vessels  carrying 
combustible  or 
flamrpable  liquid 
cargo  in  bulk.^ 


I  All  vessels  carrying 
I  conribustible  or 

I  flammable  liquid 

cargo  in  bulk.^ 


(B)  Carry  more  than 
1 2  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessel.* 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels, 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.* 

(i)  All  vessels  car¬ 
rying  passengers 
or  passengers-for- 
hire,  except  rec¬ 
reational  vessels.* 

(ii)  All  ferries  that 
carry  at  least  1 
passenger. 


(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.* 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  rrtore  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided.  or 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels*  ® 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2  3  6*8 


Column  5 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocean-ographic 
Vessels  2  3  6  7  8 


Column  6 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


All  tugboats  and 
towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  part  98 


None 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— 
Certain  Bulk  and 
Dangerous  Car¬ 
goes 


Column  7 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’* 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  1 54,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
pgrts.'* 
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Table  30.01 -5(d) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Column  1 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Column  2 


(8)  Steam,  vessels 
>19.8  meters  (65 
feet)  in  lerrgth. 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger 

Vessels  2  3  or 

Subchapter  K  or  T— 
Small  Passerrger 
Vessels  2 

Column  3 


All  vessels  carryirrg 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crow  pro¬ 
vided,  or 

(D)  (^rry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that — 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passertger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Docun>ented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishirtg  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  AH  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
intenrational  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  Ail  vessels  <1(X) 
gross  tons  that — 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  2  s 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2  3  6  7  8 


Column  5 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  6,  and  7. 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocean-ographic 
Vessels2  3®^9 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— 
Certain  Bulk  and 
Dangerous  Car¬ 
goes 


Column  7 


None 


All  vessels  errgaged 
in  ocearK>graphic 
research. 


All  vessels  carrying 
cargoes  in  bulk 
thal  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.'® 
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Table  30.01 -5(d) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation ' 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


j  Column  2 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger 
Vessels  *  3  «  s  or 
Subchapter  K  or  T — 
Small  Passenger 
Vessels  ^  ^  * 


Vessels  Inspected  ; 
and  certificated 
under  Subchapfer  I—  | 
Cargo  and  Miscella¬ 
neous  Vessels  2  *  I 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  z  a  e  r  e 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Ocean-ographic 

\/ftcco|cs2  3679 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — 
Certain  Bulk  and 
Dangerous  Car¬ 
goes 


(A)  Carry  more  than  | 
6  passengers-for-  | 
hire  whether  char-  j 
tered  or  not,  or  i 

(B)  Carry  more  than  | 
6  passengers  j 
when  chartered  | 
with  the  crew  pro-  i 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or  I 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^  I 

(E)  Carry  more  than  j 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  2100 
gross  tons  that— 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  aF>ply 
to— 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 

I  addition  to  the 


Column  6  j  Column  7 


(C)  Fishing  vessels  1 

not  engaged  in  ! 

ocean  or  coast-  | 

wise  service.  Such  { 

vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
«  of  the  vessel  ®  in 

addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 


Key  to  symbols  used  in  this  table:  <  means  less  than  or  equal  to;  >  means  greater  than;  <  nneans  less  than;  and  2  means  greater  than  or  equal  to. 
Footnotes: 
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'  Where  length  is  used  in  this  table,  it  means  the  length  measured  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  line  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline 

^  Subch2tpters  E  (Load  Lines),  F  (Marine  Engineering),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes),  S  (Subdivisioa  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arran^einents)  of  this  chapter  may  also  be  amicable  urtder  certain  conditions.  Tfw  provisions  of  49  CFR  parts  t7t  through  179  apply  whenever  packaged 
hazardous  matenals  are  on  board  vessels  (irtcluding  motorboats),  except  when  specifically  exempted  by  law. 

3  Public  rrautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  must  meet  the  requirements  of  part  t67  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331,  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapter  R 
(Nautical  Schools)  of  this  chapter. 

*  Subchapter  H  (Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  of  100  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  only  those  vessels  of  less  than  100  gross  tons,  and  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  150  passengers  or  ovemi^t  accommodations  for  more  than  49  passengers. 

s  Vessels  covered  by  subch£tpter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chaffer,  where  the  principal  purpose  or  use  of  the  vessel  is 
not  for  the  carriage  of  liquid  cargo,  may  be  granted  a  permit  to  carry  a  limited  anrount  of  flammable  or  combustible  liquid  caroo  in  bulk.  The  portion  of  the  vessel  used 
for  the  carriage  of  the  ftammat^  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  0  (Tank  Vessels)  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter. 

^Any  vessel  on  an  international  vc^age  is  subject  to  the  requirements  of  the  International  Convention  for  Safety  of  Life  at  Sea,  1974  (SOLAS). 

^The  terms  “passenger(s)"  arKf  “passenger(s)-for-hire”  are  as  defined  in  46  U.S.C  2101(21)(21a)  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
rK>t  be  deemed  to  be  passengers  rwr  seamen,  but  for  calculations  of  lifesavinq  equipment,  etc.,  must  be  counted  as  persons. 

«  Boilers  and  machinery  are  subject  to  examination  on  vessels  over  40  feet  in  len^.  ^ 

*  Under  46  U.S.C.  441  an  oceanographic  research  vessel . being  employed  exclusively  in  instruction  in  oceanography  or  limnology,  or  both,  or  exclusively  in 

ocearK)graphic  research,  *  *  *.  UrKler  46  U.S.C.  443,  “an  oceanographic  research  vessel  shall  not  be  deemed  to  be  engaged  in  trade  or  commerce."  If  or  when  an 
oceanogra^ic  vessel  engages  in  trade  or  commerce,  such  vessel  canrrat  operate  under  its  certificate  of  inspection  as  an  oceanographic  vessel,  but  shall  be  in¬ 
spected  and  certified  for  the  service  in  which  engaged,  and  the  scientific  personnel  aboard  then  become  persons  employed  in  the  business  of  the  vessel. 

i°Bulk  dangerous  cargoes  are  cargoes  specified  in  table  151 .01 -10(b);  in  table  1  of  part  153,  and  in  table  4  of  part  154  of  this  chapter. 

”  For  manned  tankbarges,  see  §  151 .01-10(c)  of  this  chapter. 

See  §151.01-15,  153.900(d),  or  154.30  of  this  chapter  as  appropriate. 

'3 Sail  vessel  means  a  vessel  with  no  auxiliary  machinery  on  board.  If  the  vessel  has  auxiliary  machinery,  refer  to  motor  vessels. 


***** 

PART  70— GENERAL  PROVISIONS 

■  7.  The  authority  citation  for  part  70 
continue.s  to  read  as  follows: 


Authority:  46  U.S.C.  3306,  3703;  Pub.  L. 
103-206,  107  Stat.  2439;  49  U.S.C.  5103, 
5106;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  Department  of  Homeland 
Security  Delegation  No.  0170.1;  Section 
70.01-15  also  issued  under  the  authority  of 
44  U.S.C.  3507. 


■  8.  In  §  70.05-1,  Table  70.05-1  (a)  is 
revised  to  read  as  follows: 

§  70.05-1  United  States  flag  vessels 
sui^ect  to  the  requirements  of  this 
subchapter. 

(a)  *  *  * 


Table  70.05-1  (a) 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

— 

Vessels  inspected 
and  certificated 
urKler  Subchapter 

D — Tank  Vessels  * 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves- 
sels^  '*5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  2  * 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  2 ' 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels-’*”* 

Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocean -©graphic 
Vessels”'*’"' 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  arid  Dan¬ 
gerous  Cargoes 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

(Column  6 

Column  7 

(1)  Motor,  all  vessels 
except  seagoing 
motor  vessels  >300 
gross  tons. 

All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.  ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 

6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vesselsT 

(E)  Carry  rrrare  than 

6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that — 

(A)  Carry  more  than 

12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

All  vessels  >15  gross 
tons  carrying 
freight-for-hire,  ex¬ 
cept  those  covered 
by  columns  2  and 

3.  All  vessels  car¬ 
rying  dangerous 
cargoes,  when  re¬ 
quired  by  46  CFR 
part  98. 

All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 

None  . 

. 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  1 54,  table 

4*  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. '2 
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Table  70.05-1  (a) — Continued 


- r 

Method  of  propulsion, 
quairfied  by  size  or 
other  limitation  ’ 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels  ^ 

Vessels  inspected 
arxl  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels^’*’  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subcfmpter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  2  * 

Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected 
Vessels  2  ■*  ft  r  8 

Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocean-ographic 
Vessels  2  t  ft  7 » 

Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  ’o 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

i 

(2)  Motor,  seagoing 
motor  vessels  >300 
gross  Ions. 

I 

i 

I  All  vessels  carrying 
i  combustible  or 

I  flammable  liquid 

j  cargo  in  bulk.* 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro 
vkfed,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 

1  addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 

j  vessels  may  carry 

j  persons  on  the  le- 

1  gitimate  business 

j  of  the  vessel®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  ferries  <100 
gross  tons  carrying 
more  than  6  pas¬ 
sengers  and  all 
ferries  SI  00  gross 
tons  that  carry  at 
least  1  passenger 

(iii)  These  regula¬ 
tions  do  not  apply 
to— 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crow. 

All  vessels,  including 
recreational  ves¬ 
sels,  not  engaged 
in  trade.  This  does 
not  include  vessels 
covered  by  col¬ 
umns  2  and  3,  and 
vessels  engaged 
in  the  fishing  in¬ 
dustry. 

i 

All  vessels  not  cov¬ 
ered  by  columns  2. 
3,  4,  6,  and  7. 

All  vessels  engaged 
in  oceanographic 
research. 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  1 54,  table 

4,  or  unlisted  car¬ 
goes  that  would 
othenrvise  be  sub¬ 
ject  to  these 
parts.’* 
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Method  of  propulsion, 
qualified  by  size  or  i 

other  limitation  ’  I 


Column  1 


(3)  Non-self-propelled 
vessels  <100  gross 
tons. 


Table  70.05-1  (a) — Continued 

T - j - 1 - 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels* 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  2’*®  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 


i  Vessels  inspected 
I  and  certificated 
j  under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  ’ ' 


I  Vessels  subject  to 
the  provisions  of 
j  Subchapter  C— 

!  Uninspected 
I  Vessels^ 


Vessels  subject  to 
j  the  provisions  of 

j  Subchapter  U — 

Ocean-ographic 
I  Vessels 


i  Vessels  subject  to 
I  the  provisions  of 
I  Subchapter  O— Cer- 
;  tain  Bulk  and  Dan- 
i  gerous  Cargoes 


Column  7 


I  All  tank  barges  car- 
I  rying  cargoes  list- 

I  ed  in  Table  151.05 

j  of  this  chapter  or 
I  unlisted  cargoes 
that  vrould  Other- 


Column  3 


Column  4 


(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service  may 
carry  persons  on 
the  legitimate  busi¬ 
ness  of  the  ves¬ 
sel®  in  addition  to 
the  crew,  as  re¬ 
stricted  by  the  defi¬ 
nition  of  pas¬ 
senger.' 

(i)  All  vessels  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 


All  manned  barges 
except  those  cov¬ 
ered  by  columns  2 
and  3. 


Column  5 


Column  6 


All  barges  carrying  _  i  None 
passengers  or  1 

passengers-for-  j 

hire  except  those 
covered  by  column 

3.  I 


j  6  passengers  i 

■  when  chartered  | 

j  with  the  crew  pro-  ' 

vided,  or 

(C)  Carry  more  than  j 
12  passengers  j 

when  chartered  1 


wise  be  subject  to 
part  151.'  "  '2 


I  with  no  crew  pro- 
I  vided,  or 
(D)  Carry  at  least  1 
I  passenger-for-hire 
and  is  a  submers- 
I  ibie  vessel.' 

I  (E)  Carry  more  than 
i  12  passengers  on 
I  an  international 


voyage.  I 

(F)  Carry  more  than  i 
6  passengers  and  i 
are  ferries. 


(4)  Non-self-propelled 
vessels  >1 00  gross 
tons. 


j  All  vessels  carrying 
!  combustible  or 
I  flammable  liquid 
I  cargo  in  bulk.® 

I 


I 

I 

I 

I 


(iii)  All  vessels  that— 

(A)  Carry  more  than 

1 2  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.' 

(E)  Carry  more  than 
1 2  passengers  on 
an  international 
voyage. 

(F)  Carry  at  least  1  * 
passenger  and  are 
ferries. 


i  All  seagoing  barges 
I  except  a  seagoing 

I  barge  that  is  cov¬ 

ered  by  column  2 
!  or  3,  or  that  is  un- 

!  manned  for  the 

I  purposes  of  oper- 

I  ating  or  navigating 

i  the  barge,  and  that 

j  carries  neither  a 

I  hazardous  material 

j  as  cargo  nor  a 

1  flammable  or  com- 

!  bustible  liquid,  in¬ 

cluding  oil,  in  bulk 
quantities  of  250 
barrels  or  more. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  col¬ 
umns  3  and  6. 


1 


All  seagoing  barges  | 
engaged  in  ocean-  i 
ographic  research. 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
pari  151.'  "  '' 
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Table  70.05-1  (a) — Continued 


Method  of  propulsion, 
quahlied  by  size  or 
other  limitation ' 


Column  1 

(5)  Sail  vessels 
<700  gross  torts 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — ^Tank  Vessels* 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk  * 


Vessels  inspected 
and  Certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  2  ’ 

Column  3 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels^' 


Column  4 


(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
intematiorral  voy¬ 
age.  except  rec¬ 
reational  vessels 
not  engaged  in 
trade* 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers- 

j  ibie  vessels.* 

I  (E)  Carry  more  than 
I  6  passengers  and 
are  ferries. 

I  (iii)  All  vessels  2100 
i  gross  tons  that — 

!  (A)  Cany  more  than 
I  12  passengers-for- 
hire  whether  char- 
I  tered  or  not.  or 
j  (B)  Carry  more  than 
I  12  passengers 
j  when  chartered 
I  with  the  crew  pro- 
I  vided,  or 
I  (C)  Carry  more  than 
I  12  passengers 
j  when  chartered 
!  with  no  crew  pro- 
]  vided,  or 
I  (D)  Carry  at  least  1 
j  passenger-for-hire 
I  and  are  submers¬ 
ible  vessels* 

!  (E)  Carry  at  least  1 
I  passenger  and  are 
j  ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  1 6  or 
fewer  persons  in 
addition  to  the 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected 
Vessels*  ’''*'’ 


Column  5 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


Vessels  subject  to 
the  provisions  of 
Subchapter-U — 
Ocean-Graphic 
Vessels  *>'■*’ 


Column  6 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— -Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1. 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.'* 


crew. 


2176 


Federal  Register / Vol.  78,  No.  6 /Wednesday,  January  9,  2013 /Proposed  Rules 


Table  70.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Colurrw  1 


(6)  Sail  ’3  vessels 
>700  gross  ions. 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Column  2 


(7)  Steam,  vessels 
S19.8  meters  (65 
feet)  in  length. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


i  All  vessels  carrying 
i  combustible  or 

j  flammable  liquid 

cargo  in  bulk.® 


Vessels  inspected 
and  certifirated 
under  Subchapter 

H— Passenger  Ves- 
sels^^'®  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels^  S'* 

Column  3 

(C)  Fishing  vessels, 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  *  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  passengers 
or  passengers-for- 
hire,  except  rec¬ 
reational  vessels/' 

(ii)  All  ferries  that 
carry  at  least  1 
passenger. 


(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec- 
j  reational  vessels 
!  not  engaged  in 
j  trade.' 

I  (ii)  All  vessels  <100 
!  gross  tons  that — 
j  (A)  Carry  more  than 
6  passengers-for- 
I  hire  whether  char- 

1  tered  or  not,  or 

I  (B)  Carry  more  than 
6  passengers 
■  when  chartered 
I  with  the  crew  pro- 
1  vided,  or 
j  (C)  Carry  more  than 
I  12  passengers 
i  when  chartered 
j  with  no  crew  pro- 
!  vided.  or 
j  (D)  Carry  at  least  1 
I  passenger-for-hire 
and  are  submers¬ 
ible  vessels.' 

(E)  Cany  more  than 
6  passengers  and 
are  ferries. 

(iii)  Alt  vessels  ^100 
gross  tons  that— 

(A)  Cany  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not.  or 

(B)  Cany  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Cany  more  than 
12  passengers 
when  chartered 
with  no  crew  pro- 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels '  ® 


Colutnn  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2  J  7  * 


Column  5 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


All  tugboats  and 
towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  part  98. 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocean-Graphic 
Vessels  2  s  *  7 » 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


None 


I 

All  vessels  not  cov-  |  None 
ered  by  columns  2,  1 
3,  4,  and  6. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153.  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1. 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. 
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Table  70.05-1  (a)— Continued 


Method  of  propulsion, 
qualified  size  or 
other  limitation  ’ 

Vessels  inspected 
and  certificated 
under  Sutrchapter 

D — Tank  Vessels^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  2'*“-' or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subchapter  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  ^  * 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninsprected 
Vessels^ 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels- 

Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  ’o 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

i 

I 

1 

1 

j 

1 

i 

i 

! 

i 

1 

(8)  Steam,  vessels 
>19  8  meters  (65 
feet)  in  length 

I 

All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels/ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate'  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that— 

(A)  Carry  more  than 

6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 

6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  prassengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 

6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^1 OQ 
gross  tons  that — 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  6,  and  7. 

None  . 

All  vessels  engaged 
in  oceanographic 
research. 

« 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
othenwise  be  sub¬ 
ject  to  these 
parts. '2 
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Table  70.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

Vessels  inspected  ! 
and  certificated  1 
under  Subchapter 

D — Tank  Vessels  ^  | 

i 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  or  Sub¬ 

chapter  K  or  T — 
Small  Passenger 
Vessels  ^  “ 

Vessels  inspected 
and  certificated 
under  Subchapler  1 — 
Cargo  and  Miscella¬ 
neous  Vessels  ^  ^ 

Vessels  subject  to 
the  prpvisions  of 
Subchapter  C — 
Uninspected 
Vessels  2 

[ 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Ocean-ographic 
Vessels  -  ’  ® 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

1 

Column  2  j 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

i 

(B)  Carry  more  than 

12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 

12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula-  | 

tions  do  not  apply 
to —  1 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

tB)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

i 

1 

i 

! 

j 

i 

i 

! 

i 

1 

i 

Key  to  symbols  used  in  this  table:  <  means  less  than  or  equal  to;  >  means  greater  than;  <  means  less  than;  and  ^  means  greater  than  or  equal  to. 

Footnotes: 

’  Where  length  is  used  in  this  table,  it  means  the  length  measured  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  lirte  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline. 

2  Subchapters  E  (Load  Lines),  F  (Marine  Engineering),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes),  S  (Subdivision  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arrangements)  of  this  chapter  may  also  be  a^licable  under  certain  conditions.  The  provisions  of  49  CFR  parts  171  through  179  apply  whenever  packaged 
hazardous  matenals  are  on  board  vessels  (irtduding  motorboats),  except  when  specifically  exempted  by  law. 

3  Public  nautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  must  meet  the  requirements  of  part  167  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331,  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapter  R 
(Nautical  Schools)  of  this  chapter. 

'*  Subchapter  H  (Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  of  100  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  onjy  those  vessels  of  less  than  100  gross  tons,  and  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  1 50  passengers  or  overnight  accommodations  for  more  than  49  passengers. 

^Vessels  covered  by  subchapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vess^s)  of  this  chapter,  where  the  principal  purpose  or  use  of  the  vessel  is 
not  for  the  carriage  of  liquid  cargo,  may  be  granted  a  permit  to  carry  a  limited  amount  of  flammable  or  combustible  liquid  cargo  in  bulk.  The  portion  of  the  vessel  used 
for  the  carriage  of  the  flammal^  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  D  (Tank  Vessel^  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Misc^laneous  Vessels)  of  this  chapter. 

^Any  vessel  on  an  international  voyage  is  subject  to  the  requirements  of  the  International  Convention  for  Safety  of  Life  at  Sea,  1974  (SOLAS). 

^The  terms  "passenger(s)‘'  and  “passenger(s)-for-hire''  are  as  defined  in  46  U.S.C.  2101(21)(21a).  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
not  be  deemed  to  be  passengers  nor  seamen,  but  for  calculations  of  lifesaving  equipment,  etc.,  must  be  counted  as  persons. 

^  Boilers  and  machinery  are  subject  to  examination  on  vessels  over  40  feet  in  lert^. 

^  Under  46  U.S.C.  441  an  oceanographic  research  vessel  “*  *  *  being  employed  exclusively  in  instruction  in  oceanography  or  limnology,  or  both,  or  exclusively  in 
oceanographic  research,  *  *  *.  Under  46  U.S.C.  443,  “an  oceanographic  research  vessel  shall  not  be  deemed  to  be  ertgag^  in  trade  or  commerce."  If  or  when  an 
oceanogra^ic  vessel  engages  in  trade  or  commerce,  such  vessel  canrwt  operate  under  its  certificate  of  inspection  as  an  ocearK)graphic  vessel,  but  shall  be  in¬ 
spected  arKl  certified  for  the  service  in  which  er^ged,  and  the  scientific  personnel  aboard  then  become  persons  employed  in  the  busirtess  of  the  vessel. 

'°Bulk  dangerous  cargoes  are  cargoes  spedmcT in  table  151. 01 -10(b);  in  table  1  of  part  153,  and  in  table  4  of  part  IM  of  this  chapter. 

’  ’  For  manned  tankbarges,  see  §  1 51 .01-10(c)  of  this  chapter. 

’2  See  §  1S1 .01-15,  1M.900(d),  or  154.30  of  this  ch^er  as  appropriate. 

Sail  vessel  means  a  vessel  with  no'  auxiliary  machinery  on  b(»rd.  If  the  vessel  has  auxiliary  machinery,  refer  to  motor  vessels. 
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***** 

PART  90-<3ENERAL  PROVISIONS 

■  9.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 


Authority:  46  L1.S.C..3306.  3703;  Pub.  L. 
103-206,  107  Stat.  2439;  49  U.S.C.  .5103, 
5106;  E.O.  12234,  45  FR  58801,  3  CFR, 1980 
("omp.,  p.  277;  Department  of  Honioland 
Security  Delegation  No.  0170.1. 


■  10.  In  §  90.05-1 ,  Table  90.05-l{a)  is 
revi.sed  to  read  as  follows: 

§  90.05-1  Vessels  subject  to  requirements 
of  this  subchapter. 

(a)  *  *  * 


Table  90.05-1  (a) 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels  2 

1 

i 

Vessels  inspected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  ^ '  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  2  ’  A 

Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  ^  ^ 

Vessels  subject  to 
the  provisions  of 
Subc^rapter  C — 
Uninsprected 
Vessels  2  5*7* 

Vessels  subject  to 
the  provisions  of 
Subchapfer  U— 
Oceanographic 
Vessels^ 

Column  1 

, 

!  Column  2 

Column  3 

Column  4 

Column  5  , 

Colurrin  6 

(1)  Motor,  all  vessels 
except  seagoing 

1  All  vessels  carrying 

1  combustible  or 

(i)  All  vessels  car¬ 
rying  more  than  12 

All  vessels  >15  gross 
tons  carrying 

All  vessels  not  cov¬ 
ered  by  columns  2, 

None  . 

motor  vessels  >300 
gross  tons. 


flammable  liquid 
cargo  in  bulk.® 


passengers  on  an 
international  voy¬ 
age,-  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 


freight-for-hire,  ex¬ 
cept  those  covered 
by  columns  2  and 
3.  All  vessels  car¬ 
rying  dangerous 
cargoes,  when  re¬ 
quired  by  46  CFR 
part  98. 


3,  4,  and  6. 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53.  table  1 , 
or  part  1 54,  fable 
4,  or  unlisted  car¬ 
goes  that  would 
othonArise  be  sub¬ 
ject  to  these 
parts. '2 


1  (B)  Carry  more  than 

I  I  6  passengers 

I  I  when  chartered 

I  I  with  the  crew  pro- 

i  vided,  or 

I  (C)  Carry  more  than 

i  12  passengers 

when  chartered 
with  no  crew  pro¬ 
vided,  or 

'  (D)  Carry  at  least  1 

'  passenger-for-hire 

and  are  submers- 

i  ibie  vessels.^ 

j  (E)  Carry  more  than 

I  6  passengers  and 

I  are  ferries, 

j  (Hi)  All  vessels  >1(X) 

gross  tons  that— 

!  (A)  Carry  more  than 

I  12  passengers-for- 

hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passerrgers 

I  when  chartered 

with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 

•  with  rjo  crew  pro¬ 

vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passertger  and  are 
terries. 

(iv)  These  regula¬ 
tions  do  rtot  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 

I  in  trade. 
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Table  90.05-1 (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  * 


I  Vessels  inspected 
i  and  certificated 
\  under  Subchapter 
I  H— Passenger  Vos- 

calc  2 .1 4  ^  or  Siih-  under  Subchapter  I 

CarQo  sod  Miscella- 

chapter  K  or  T—  ^  Vessels  2  * 

I  Small  Passenger  vessels 

1  Vessels  2  ^ 


(B)  Documented 
cargo  oTlank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 


Vessels  inspected  Vessels  subject  to 
and  certificated  the  provisions  of 

nder  Subchapter  I —  Subchapter  C — 

^argo  and  Miscella-  Uninspected 
neous  Vessels  2*  Vessels2  3‘2  8 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels  2 '*2  9 


Vessels  subject  to 
I  the  provisions  of 
I  Subchapter  O-Cer- 
I  tain  Bulk  and  Dan- 
i  gerous  Cargoes  ’o 


(2)  Motor,  seagoing 
motor  vessels  >300 
gross  tons 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


(C)  Fishing  vessels  j 
not  eitgaged  in  ! 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
I  addition  to  the 
j  crew,  as  restricted 

{  by  the  definition  of 

passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. 2 

(ii)  All  ferries  <100 
gross  tons  carrying 
more  than  6  pas¬ 
sengers  and  all 

j  ferries  >100  gross 
!  tons  that  carry  at 
I  least  1  passenger. 

(iii)  These  regula¬ 
tions  do  not  apply 
to— 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 


All  vessels,  including 
recreational  ves¬ 
sels,  not  engaged 
in  trade.  This  does 
not  include  vessels 
covered  by  col¬ 
umns  2  and  3.  and 
vessels  engaged 
in  the  fishing  in¬ 
dustry. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  6,  and  7. 


All  vessels  engaged 
in  oceanographic 
research. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’z 


(3)  Non-self-propelled 
vessels  <100  gross 
tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service  may 
carry  persons  on 
the  legitimate  busi¬ 
ness  of  the  ves¬ 
sel  ®  in  addition  to 
the  crew,  as  re¬ 
stricted  by  the  defi¬ 
nition  of  pas- 
senger.2 

(I)  All  vessels  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


All  manned  barges 
except  those  cov¬ 
ered  by  columns  2 
and  3. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  column 
3. 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.' "  >2 
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Table  90.05-1  (a) — Continued 


Method  ot  propulsion, 
qualified  by  size  or 
other  limKation  ’ 


Column  1 


Vessels  inspected 
and  certificated 
urtder  Subchapter 

D — Tank  Vessels* 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  ”  * '  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ’ » ^ 

j  Column  2 

Column  3 

(4)  Non-self-prop>elled 
vessels  >100  gross 
tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.5 


(5)  Sail  ’3  vessels 
<700  gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.* 


(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
12  passengers  on 
an  international 
voyage. 

(F)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  that — 

(A)  Carry  more  than 
12  piassengers-for- 
hire  whether  char¬ 
tered  or  rwt,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passerrgers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Cany  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
12  passengers  on 
an  international 
voyage. 

(F)  Carry  at  least  1 
passenger  and  are 
ferries. 

(i)  All  vessels  car¬ 
rying  more  than  12 
passerrgers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  rrot.  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 
6  peissengers  and 
are  ferries. 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  arxl  Mi.scella- 
neous  Vessels’* 


Column  4 


All  seagoing  barges 
except  a  seagoing 
barge  that  is  cov¬ 
ered  by  column  2 
or  3.  or  that  is  un¬ 
manned  tor  the 
purposes  of  oper¬ 
ating  or  navigating 
the  barge,  and  that 
carries  neither  a 
hazardous  material 
as  cargo  nor  a 
flammable  or  com¬ 
bustible  liquid,  in¬ 
cluding  oil,  in  bulk 
quantities  of  250 
barrels  or  more. 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected 
Vessels”*’* 


Column  5 


All  barges  carryirtg 
passengers  or 
passertgers-for- 
hire  except  those 
covered  by  col- 
umrrs  3  arid  6. 


Vessels  subject  to 
the  provisions  of 
Subc^apter  U — 
Oceanographic 
Vessels”*’'* 


Column  6 


Ail  seagoing  barges 
engaged  in  ocean¬ 
ographic  research. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.'  " 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153.  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.'* 
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Table  90.05-1  (a) — Continued 


Method  of  propulsion,  j 
qualified  by  size  or  , 
other  limitation  ’ 

1 

j 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels® 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves- 
seises*’  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ®  ” 

Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  2  5 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2 

i 

Vessels  subject  to 
the  provisions  of  < 

Subchapter  U—  | 

Oceanographic 

Vessels^ 'f-rv  j 

j 

Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

1 

Column  1  j 

Column  2  I 

Column  3 

Column  4 

Column  5 

Column  6  | 

Column  7 

(6)  Sail  ’3  vessels 
>700  gross  tons. 


(7)  Steam,  vessels 
<19.8  meters  (65 
feet)  in  length. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(iii)  All  vessels  >100 
gross  tons  that — 

(A)  Carry  more  than 

I  12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro- 

!  vided,  or 
j  (D)  Carry  at  least  1 
j  passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
I  ferries. 

I  (iv)  These  regula- 
j  tions  do  not  apply 
to — 

!  (A)  Recreational  ve- 
I  hides  not  engaged 
■  in  trade. 

!  (B)  Documented 
!  cargo  or  tank  ves- 
j  sels  issued  a  per- 

I  mit  to  carry  16  or 

fewer  persons  in 
j  addition  to  the 
j  crew. 

j  (C)  Fishing  vessels, 

I  not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
j  of  the  vessel  ®  in 
addition  to  the 
!  crew,  as  restricted 

i  by  the  definition  of 

I  passenger.^ 

(i)  All  vessels  car- 

I .  lying  passengers 
!  or  passengers-for- 
I  hire,  except  rec- 
I  reational  vessels.^ 

(ii)  All  ferries  that 
!  carry  at  least  1 
I  passenger. 


(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  9. 


All  tugboats  and 
towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  part  98. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  fable  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 

parts. ’2 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’® 
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Table  90.05-1  (a) — Continued 


Metttod  of  propulsion, 
qualified  by  size  or 
other  limitation ' 


Column  1 


Vessels  irispected 
arKf  certificated 
under  Subchapter 
D — Tank  Vessels* 


Column  2 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Vfes- 
sels*  '<’  or  Sub¬ 
chapter  K  or  T — 
Small  Passertger 
Vessels  *  ’  ■* 

Column  3 


(B)  Carry  more  than 
6  passengers 
when  chartered 
with'  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-f  or-hi  re 
and  are  submers¬ 
ible  vessels.* 

(E)  Carry  more  than 
6  passerrgers  and 
are  ferries. 

(iii)  All  vessels  2100 
gross  tons  that— 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passer>ger-for-hire 
arrd  are  submers¬ 
ible  vessels.* 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  24>pty 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
In  trade 

I  (B)  CJocumented 

1  cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger* 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels** 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  **«’** 


Column  5 


Ve&sels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels  *  ’  *  * « 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes’® 


Column  7 
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T ABLE  90.05-1  (a)^-Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


(8)  Steam,  vessels 
>19.8  meters  (65 
feet)  in  length. 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels^ 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


Vessels  inspected 
and  certificated 
under  Subchapter 
H— Passenger  Ves¬ 
sels  ^ '<5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^ 


I  (i)  All  vessels  car- 
!  rying  more  than  12 
!  passengers  on  an 
j  International  voy- 
j  age,  except  rec- 
i  reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  vessels  <100 
gross  tons  that— 
(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char- 
j  tered  or  not,  or 
1  (B)  Carry  more  than 
i  6  passengers 
when  chartered 
I  with  the  crew  pro- 
I  vided,  or 
(C)  Carry  more  than 
12  passengers 
j  when  chartered 
with  no  crew  pro- 
;  vided,  or 
i  (D)  Carry  at  least  1 
passenger-for-hire 
I  and  are  submers- 
i  ibie  vessels.^ 

I  (E)  Carry  more  than 
I  6  passengers  and 
I  are  ferries, 
i  (iii)  All  vessels  ^100 
I  gross  tons  that — 

I  (A)  Carry  more  than 
\  12  passengers-for- 

'  hire  whether  char- 

i  tered  or  not,  or 

j  (B)  Carry  more  than 
I  12  passengers 
when  chartered 
j  with  the  crew  pro- 
;  vided,  or 
:  (C)  Carry  more  than 
I  1 2  passengers 
j  when  chartered 
i  with  no  crew  pro- 
j  vided,  or 
j  (D)  Carry  at  least  1 
passenger-for-hire 
i  and  are  submers- 

j  ibIe  vessels.^ 

!  (E)  Carry  at  least  1 
i  passenger  and  are 
j  ferries. 

I  (iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ve¬ 
hicles  not  engaged 
in  trade. 

(B)  Documented 

j  cargo  or  tank  ves- 

I  sels  issued  a  per¬ 

mit  to  carry  16  or 
I  fewer  persons  in 
addition  to  the 


Vessels  inspected 
and  certificated 
under  Subchapter  I— 
Cargo  and  M^ella- 
neous  Vessels  ^ 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  6,  and  7. 


Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected 
Vessels  2 '  « 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Oceanographic 
Vessels  2  *  2 « 


All  vessels  engaged 
in  oceanographic 
research. 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  'o 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 

parts. ’2 
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Table  90.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

[ 

Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  ‘ '  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  2 

Vessels  Inspected 
and  certificated 
under  Subchapter  1— 
Cargo  and  Miscella¬ 
neous  Vessels  ^ ' 

Vessels  sub|ect  to 
the  provisions  ot 
Subchapler  C — 
Uninspected 
Vessels^ 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels^ 1 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

j  Column  2 

Column  3 

Column  4 

Column  5 

Column  6  | 

Column  7 

1 

1 

! 

i 

\  \ 

1  (C)  Fishing  vessels  j 
not  engaged  in 
j  ocean  or  coast¬ 
wise  service.  Such 

1  vessels  may  carry 

1  persons  on  the  le- 

1  gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
j  passenger.^ 

1 

! 

1 

Key  to  symbols  used  in  this  table:  <  means  less  than  or  equal  to:  >  means  greater  than;  <  means  less  than;  and  >  means  greater  than  or  equal  to. 

Footnotes: 

1  Where  length  is  used  in  this  table,  it  means  the  length  measured  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  line  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline. 

2  Subchapfers  E  (Load  Lines).  F  (Marine  Engineering),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes),  S  (Subdivision  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arrangements)  of  this  chapter  may  also  be  applicable  under  certain  conditions.  The  provisions  of  49  CFR  parts  171  through  179  apply  whenever  packaged 
hazardous  materials  are  on  board  vessels  (including  motorboats),  except  when  specifically  exempted  by  law. 

3  Public  nautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  must  meet  the  requirements  of  part  167  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331.  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapter  R 
(Nautical  Schools)  of  this  chapter. 

4  Subchapter  H  (Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  of  100  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  only  those  vessels  of  less  than  100  gross  tons,  arid  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  150  passengers  or  overnight  accommodations  for  more  than  49  passengers. 

5  Vessels  covered  by  subchapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter,  where  the  principal  purpose  or  use  of  the  vessel 
is  not  for  the  carriage  of  liquid  cargo,  may  be  granted  a  permit  to  carry  a  limited  amount  of  flammable  or  combustible  liquid  cargo  in  bulk.  The  pwrtion  of  the  vessel 
used  for  the  carnage  of  the  flammable  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  D  (Tank  Vessels)  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellarreous  Vessels)  ot  this  chapter. 

6  Any  vessel  on  an  international  voyage  is  subject  to  the  requirements  of  the  International  Convention  for  Safety  of  Life  at  Sea,  1974  (SOLAS). 

7  The  terms  '  passengers)"  and  ‘•passenger(s)-for-hire”  are  as  defined  in  46  U.S.C.  2101(21)(21a).  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
rK>t  be  deemed  to  be  passen^rs  nor  seamen,  but  for  calculabons  of  lifesavirrg  equrpment,  etc.,  must  be  counted  as  persons. 

8  Boilers  and  machinery  are  subject  to  examination  on  vessels  over  40  feet  in  length. 

9  Under  46  U.S.C.  441  an  oceanographic  research  vessel . being  employed  exclusively  in  instruction  in  oceanography  or  limnology,  or  both,  or  exclusively  m 

oceanographic  research,  *  *  ■.  Under  46  U.S.C.  443,  "an  oceanographic  research  vessel  shall  rrot  be  deemed  to  be  engaged  in  trade  or  commerce.”  If  or  when  an 
ocearwgraphK  vessel  engages  in  trade  or  commerce,  such  vessel  canrKit  operate  under  its  certificate  of  inspection  as  an  oceanographic  vessel,  but  shall  be  in¬ 
spected  and  certified  for  the  service  in  which  engaged,  and  the  scientific  personnel  aboard  then  become  piersons  employed  in  the  business  of  the  vessel. 

10  Bulk  dangerous  cargoes  are  cargoes  specified  in  table  151.0l-10(b);  in  teible  1  of  part  153,  and  in  table  4  of  part  154  of  this  che^jter. 

11  For  manned  tankbarges,  see  §  151.01-10(c)  of  this  chapter. 

12  See  §  151.01-15,  153  900(d),  or  154,30  of  this  chapter  as  a^>propriate. 

13  Sail  vessel  means  a  vessel  with  no  auxiliary  machinery  on  board.  If  the  vessel  has  auxiliary  machinery,  refer  to  motor  vessels. 


*  *  ★  ★  * 

■  11.  In  §  90.05-25,  paragraph  (a)  is 
revised  to  read  as  follows: 

§90.05-25  Seagoing  barge. 

(a)  Each  seagoing  barge,  as  defined  in 
46  CFR  90.10-36,  is  subject  to 
inspection  and  certification:  except  that 
a  seagoing  barge  is  exempt  from  those 
requirements  if  it  is  unmanned  for  the 
purposes  of  operating  or  navigating  the 
barge,  and  carries  neither  a  hazardous 
material  as  cargo  nor  a  flammable  or 
combustible  liquid,  including  oil,  in 
bulk  quantities  of  250  barrels  or  more. 

*  *  *  *  « 

PART  91— INSPECTION  AND 
CERTIFICATION 

■  12.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3205,  3306,  3307;  46  U.S.C.  Chapter  701; 


Executive  Order  12234;  45  FR  58801;  3  CFR, 
1980  Comp.,  p.  277;  Executive  Order  12777, 
56  FR  54757,  3  CFR,  1991  Comp.,  p.  361; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  13.  In  §  91.01-10,  paragraph  (c)  is 
revised  to  read  as  follows: 

§91.01-10  Period  of  validity  for  a 
Certificate  of  Inspection. 

*  It  it  *  ic 

(c)  The  master  or  owner  of  a  seagoing 
barge  for  which  inspection  and 
certification  is  required  by  46  CFR 
90.05-25{a),  or  the  master  or  owner’s 
agent,  may  apply  for  a  certificate  of 
inspection  that  is  valid  for  a  specific 
period  less  than  5  years,  or  for  a  specific 
voyage.  The  certificate  will  describe  the 
conditions  under  which  it  is  issued,  and 
will  be  endorsed  as  applying  to  an 
unmanned  seagoing  barge.  Paragraph  (c) 
of  this  section  applies  if  the  seagoing 
barge- 


(1)  Makes  a  voyage  beyond  the 
Boundary  Line  for  the  sole  purpo.se  of 
changing  employment:  or 

(2)  Makes  a  voyage  beyond  the 
Boundary  Line  only  infrequently  and 
after  doing  so  returns  to  its  port  of 
departure. 

PART  18&— GENERAL  PROVISIONS 

■  14.  The  authority  citation  for  part  188 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2113,  3306;  Pub.  L 
103-206,  107  Stat.  2439;  49  U.S.C.  5103, 
5106:  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  15.  In  §188.05-1,  Table  188.05-l(a), 
is  revised  to  read  as  follows: 

§  1 88.05-1  Vessels  subject  to 
requirements  of  this  subchapter. 

(a)  *  *  * 
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Table  188.05-1  (a) 


Method  of  propulsion, 
qualified  by  size  or 
other  limrtation ' 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels* 


Column  1 


Column  2 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passer>ger  Ves¬ 
sels  or  Sub- 
I  chapter  K  or  T — 

!  Small  Passenger 
j  Vessels  ^  ■ 

Column  3 


Vessels  inspected 
and  certifi^ed 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels  *  ’ 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels*’*’* 


Column  5 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels*’*” 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  arrd  Dan¬ 
gerous  Cargoes 


Column  7 


(1)  Motor,  all  vessels 
except  seagoing 
motor  vessels  >300 
gross  tons. 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


(i)  All  vessels  car¬ 
rying  more  than  12 
prassengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.* 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 

I  hire  whether  char- 

j  tered  or  not,  or 

(B)  Carry  more  than 


All  vessels  >15  gross 
tons  carrying 
freight-for-hire,  ex¬ 
cept  those  covered 
by  columns  2  and 
3.  All  vessels  car¬ 
rying  dangerous 
cargoes,  when  re- 
*  quired  by  46  CFR 
part  98. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


None 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’* 


6  passertgers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


(C)  Carry  more  than  | 

12  passengers  | 
when  chartered  I 
with  no  crew  pro-  ! 
vided,  or  | 

(D)  Carry  at  least  1  I 
fjassenger-for-hire 

!  and  are  submers¬ 
ible  vessels.* 

(E)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100  I 
gross  Ions  that—  j 
(A)  Carry  nrare  I 
than  12  pas-  | 
j  sengers-for-hire  j 
I  whether  chartered  i 
I  or  not,  or 
j  (B)  Carry  more  than 
I  12  passengers 
j  when  chartered 
I  with  the  crew  pro- 
1  vided,  or 


!  (C)  Carry  more  than 
12  passengers 
I  when  chartered 
I  with  no  crew  pro¬ 
vided,  or 

!  (D)  Carry  at  least  1 
i  passenger-for-hire 
1  and  are  submers- 
I  ibie  vessels.* 


j  (E)  Carry  at  least  1 
I  passenger  and  are 
!  ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to — 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 

I  crew. 
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Table  188.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Column  1 


(2)  Motor,  seagoing 
nrtotor  vessels  >300 
gross  tons. 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  2 


Column  2 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(3)  Non-setf-propelled 
vessels  <100  gross 
tons 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certifirated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  2  3  •*  5  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  ^  * 

Column  3 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
cfew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  ferries  <100 
gross  tons  carrying 
more  than  6  pas¬ 
sengers  and  all 
ferries  >100  gross 
tons  that  carry  at 
least  1  passenger. 

(iii)  These  regula¬ 
tions  do  not  apply 
to — (A)  Rec¬ 
reational  vessels 
not  engaged  in 
trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service  may 
carry  persons  on 

!  the  legitimate  busi- 
1  ness  of  the  ves- 
I  sel  ®  in  addition  to 
i  the  crew,  as  re¬ 
stricted  by  the  defi¬ 
nition  of  pas¬ 
senger.^ 

(i)  All  vessels  that — 
(A)  Carry  more 
than  6  pas- 
sengers-for-hire 
whether  chartered 
or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(0)  Carry  at  least  1 
passenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 


Vessels  inspected 
and  certificated 
urxjer  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  - ' 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2 '  ft  r « 


Column  5 


All  vessels,  including 
recreational  ves¬ 
sels,  not  engaged 
in  trade.  This  does 
not  irKrfude  vessels 
covered  by  col¬ 
umns  2  and  3,  and 
vessels  engaged 
in  the  fishing  in¬ 
dustry. 


All  vessels  not  cov¬ 
ered  by  columns  2. 
3,  4.  6,  and  7. 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels^ 


Column  6 


All  vessels  engaged 
in  oceanographic 
research. 


All  manned  barges 
except  those  cov¬ 
ered  by  columns  2 
and  3. 


All  barges  carrying 
.  passengers  or 
passengers-for- 
hire  except  those 
covered  by  column 
3. 


None 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  1 54,  table 
4,  or  unlisted  car¬ 
goes  that  would 
othenvise  be  sub¬ 
ject  to  these 
parts.'* 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151 .05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.'  "  >2 
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Table  188.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Column  1 


Vessels  inspected 
and  certifi^ted 
under  Subchapter 
D — Tank  Vessels  ^ 


Column  2 


(4)  Non-self-propelled 
vessels  SI  00  gross 
tons. 


(5)  Sail  vessels 
^00  gross  tons. 


Ail  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves- 
sels2^<'  or  Sub¬ 
chapter  K  or  T— 
Small  Passenger 
Vessels 

Column  3 


(E)  Carry  more  than 
12  F>assengers  on 
an  international 
voyage. 

(F)  Carry  more  than 
6  passengers  artb 
are  ferries. 

(iii)  All  vessels  that— 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided.  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
p>assenger-for-hire 
and  is  a  submers¬ 
ible  vessel.^ 

(E)  Carry  more  than 
12  passengers  on 
an  international 
voyage. 

(F)  Carry  at  least  1 
passenger  and  are 
ferries. 

(i)  All  vessels  car¬ 
rying  more  than  12 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade.^ 

(ii)  All  vessels  <100 
gross  tons  that— 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  more  than 
6  passengers  and 
are  ferries. 

(iii)  All  vessels  ^100 
gross  tons  that — 
(A)  Carry  more 
than  12  pas- 
sengers-for-hire 
whether  chartered 
or  not,  or 


Vessels  inspected 
and  certifi^ted 
under  Subchapter  I— 
Cargo  and  Miscella¬ 
neous  Vessels^’ 


Column  4 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2 


Column  5 


All  seagoing  barges 
except  a  seagoing 
barge  that  is  cov¬ 
ered  by  column  2 
or  3,  or  that  is  un¬ 
manned  for  the 
purposes  of  oper¬ 
ating  or  navigating 
the  barge,  and  that 
carries  neither  a 
hazardous  material 
as  cargo  nor  a 
flammable  or  com¬ 
bustible  liquid,  in¬ 
cluding  oil,  in  bulk 
quantities  of  250 
barrels  or  more. 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


All  barges  carrying 
passengers  or 
passengers-for- 
hire  except  those 
covered  by  col¬ 
umns  3  and  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  U— 
Ocearu^raphic 
Vessels 


Column  6 


Vessels  subject  to 
the  provisions  of 
Subchapter  O — Cer- 
I  tain  Bulk  and  Dan¬ 
gerous  Cargoes 


Column  7 


All  seagoing  barges 
engaged  in  ocean¬ 
ographic  research. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4.  and  6. 


None 


All  tank  barges  car¬ 
rying  cargoes  list¬ 
ed  in  Table  151.05 
of  this  chapter  or 
unlisted  cargoes 
that  would  other¬ 
wise  be  subject  to 
part  151.' " 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1. 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts, ’2 
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Table  188.05-1  (a) — Continued 


Mettrod  ot  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels  ^ 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  2 ' 


Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 


Vessels^ 


Vessels  ^  ^ 


Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels 


Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes  *<> 


Column  1 


Column  2 


Column  3 


(B)  Carry  more  than 
12  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


Column  4 


Column  5 


(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 


(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vesselsT 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to^ 

(A)  Recreational  ve¬ 
hicles  rrot  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 


Column  6 


Column  7 


(6)  SaiM^  vessels 
>700  gross  tons. 


(7)  Steam,  vessels 
<19.8  meters  (65 
feet)  in  length. 


I  All  vessels  carrying 
i  combustible  or 

I  flammable  liquid 

j  cargo  in  bulk.® 


(C)  Fishing  vessels, 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
!  persons  on  the  le- 

I  gitimate  busirtess 

of  the  vessel®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 

(i)  All  vessels  car¬ 
rying  passengers 

i  or  passengers-tor- 
I  hire,  except  rec¬ 
reational  vessels.^ 

(ii)  All  ferries  that 
carry  at  least  1 
passenger. 


All  vessels  carrying 
dangerous  car¬ 
goes,  when  re¬ 
quired  by  46  CFR 
part  98. 


None 


None 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.® 


(i)  All  vessels  car¬ 
rying  more  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 

•  not  engaged  in 
trade.  ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

(A)  Carry  more  than 
6  passengers-for- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
6  passengers 
when  chartered 
with  the  crew  pro¬ 
vided,  or 


All  tugboats  and 
towboats.  All  ves¬ 
sels  carrying  dan¬ 
gerous  cargoes, 
when  required  by 
46  CFR  part  98. 


All  vessels  not  cov¬ 
ered  by  columns  2, 
3,  4,  and  6. 


None 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. ’2 

All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  153,  table  1, 
or  part  154,  table 
4.  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts. ’2 
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Table  188.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 


Column  1 


Vessels  inspected 
and  certificated 
under  Subchapter 

D — Tank  Vessels  ^ 

- 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels”*'  or  Sub- 
chapter  K  or  T — 
Small  Passenggr 
Vessels 

Vessels  insprected 
and  certificated 
under  Subchapter  1— 
Cargo  and  Miscella¬ 
neous  Vessels  ^ ' 

Vessels  subject  to 
the  provisions  of 
Subchapter  C— 
Uninspected 
Vessels  2  ’  * 

— ] 

Vessels  subject  to  j 
the  provisions  of  ! 

Subchapter  U —  i 

Oceanographic 
Vessels  2.' ft  2  v 

Vessels  subject  to 
the  provisions  of 
Subchapter  0— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  2 

Column  3 

'Column  4 

Column  5 

Column  6 

Column  7 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided.  or 

(D)  Carry  at  least  1 
passenger-for-hire 
and  are  submers¬ 
ible  vessels/ 

(E)  Carry  more  than 
6  piassengers  and 
are  ferries. 

(ill)  All  vessels  >100 
gross  tons  that— 

(A)  Carry  more  than 
12  passengers-for- 
hire  whether  char¬ 
tered  or  not.  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 
•with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro¬ 
vided,  or 


(D)  Carry  at  least  1 ' 
passenger-for-hire 
and  are  submers¬ 
ible  vessels.^ 

(E)  Carry  at  least  1 
passenger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to— 

(A)  Recreational  ves¬ 
sels  not  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 
crew. 


(C)  Fishing  vessels 
not  engaged  in 
I  ocean  or  coast- 

I  wise  service.  Such 

I  vessels  may  carry 

I  persons  on  the  le¬ 

gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restricted 
by  the  definition  of 
passenger.^ 
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Method  of  propulsion, 
qualified  by  si2e  or 
other  limitation  ’ 


(8)  Steam,  vessels 
>f9.8  meters  (65 
feet)  in  length. 


Vessels  inspected 
and  certificated 
under  Subchapter 
D — Tank  Vessels* 


All  vessels  carrying 
combustible  or 
flammable  liquid 
cargo  in  bulk.^ 


Vessels  inspected 
and  certificated 
under  Subchapter 
H — Passenger  Ves¬ 
sels*’^’  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  *  ’ 


(i)  All  vessels  car¬ 
rying  more  than  1 2 
passengers  on  an 
international  voy¬ 
age,  except  rec¬ 
reational  vessels 
not  engaged  in 
trade. ^ 

(ii)  All  vessels  <100 
gross  tons  that — 

j  (A)  Carry  more  than 
!  6  passengers-for- 

]  hire  whether  char¬ 
tered  or  not,  or 
I  (B)  (Darry  more  than 
6  passengers 
I  when  chartered 
with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 
when  chartered 
with  no  crew  pro- 
I  vided,  or 
I  (D)  Carry  at  least  1 
I  passenger-for-hire 
I  and  are  submers- 
i  ibie  vessels/ 

(E)  Carry  more  than 
I  6  passengers  and 
I  are  ferries. 

(iii)  All  vessels  ^100 
I  gross  fons  that— 

I  (A)  Carry  more  than 
1 2  passengers-f or- 
hire  whether  char¬ 
tered  or  not,  or 

(B)  Carry  more  than 
12  passengers 
when  chartered 

j  with  the  crew  pro¬ 
vided,  or 

(C)  Carry  more  than 
12  passengers 

i  when  chsfrtered 
i  with  no  crew  pro¬ 
vided.  or 

(D)  Carry  at  least  1 

I  passenger-for-hire 
I  and  are  submers¬ 
ible  vessels/ 

I  (E)  Carry  at  least  1 
j  passerrger  and  are 
ferries. 

(iv)  These  regula¬ 
tions  do  not  apply 
to— 

(A)  Recreational  ve¬ 
hicles  rrot  engaged 
in  trade. 

(B)  Documented 
cargo  or  tank  ves¬ 
sels  issued  a  per¬ 
mit  to  carry  16  or 
fewer  persons  in 
addition  to  the 


Vessels  inspected 
and  certificated 
under  Subchapter  I — 
Cargo  and  Miscella¬ 
neous  Vessels  ^ ' 


All  vessels  not  cov¬ 
ered  by  columns  2. 
3.  6,  and  7. 


Vessels  subject  to 
the  provisions  of 
Subchapfer  C — 
Uninspected 
Vessels  2  * 


Vessels  subject  to 
the  provisions  of 
Subchapfer  U — 
Oceanographic 
Vessels  J '  ft  ’ 


All  vessels  engaged 
in  oceanographic 
research. 


Vessels  subject  to 
the  provisions  of 
Subchapfer  O — Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 


All  vessels  carrying 
cargoes  in  bulk 
that  are  listed  in 
part  1 53,  table  1 , 
or  part  154,  table 
4,  or  unlisted  car¬ 
goes  that  would 
otherwise  be  sub¬ 
ject  to  these 
parts.’* 
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T  ABLE  1 88.05-1  (a) — Continued 


Method  of  propulsion, 
qualified  by  size  or 
other  limitation  ’ 

Vessels  inspected 
and  certificated 
under  Subchaipter 

D — Tank  Vessels  ^ 

Vessels  inspected 
and  certificated 
under  Subchapter 

H — Passenger  Ves¬ 
sels  2’'*;'  or  Sub¬ 
chapter  K  or  T — 
Small  Passenger 
Vessels  9’“ 

Vessels  inspected 
and  certificated 
under  Subchapter  1— 
Cargo  and  Miscella¬ 
neous  Vessels  9 ' 

Vessels  subject  to 
the  provisions  of 
Subchapter  C — 
Uninspected 
Vessels  2  ’  » 

Vessels  subject  to 
the  provisions  of 
Subchapter  U — 
Oceanographic 
Vessels^’r-rv 

Vessels  subject  to 
the  provisions  of 
Subchapter  O— Cer¬ 
tain  Bulk  and  Dan¬ 
gerous  Cargoes 

Column  1 

Column  2 

Column  3 

J 

Column  4 

Column  5 

Column  6 

Column  7 

(C)  Fishing  vessels 
not  engaged  in 
ocean  or  coast¬ 
wise  service.  Such 
vessels  may  carry 
persons  on  the  le¬ 
gitimate  business 
of  the  vessel  ®  in 
addition  to  the 
crew,  as  restncted 
by  the  definition  of 
passenger.^ 

Key  to  symbols  used  in  this  table;  S  means  less  than  or  equal  to;  >  means  greater  than;  <  means  less  than;  and  >  rrreans  greater  than  or  equal  to. 

’  Where  length  is  used  in  this  table,  it  means  the  length  measur^  from  end  to  end  over  the  deck,  excluding  sheer.  This  expression  means  a  straight  line  measure¬ 
ment  of  the  overall  length  from  the  foremost  part  of  the  vessel  to  the  aftermost  part  of  the  vessel,  measured  parallel  to  the  centerline. 

2  Subchapters  E  (Load  Lines),  F  (Marine  Engineering),  J  (Electrical  Engineering),  N  (Dangerous  Cargoes),  S  (Subdivision  and  Stability),  and  W  (Lifesaving  Appli¬ 
ances  and  Arrangements)  of  this  chapter  may  also  be  applicable  under  certain  conditions.  The  provisions  of  49  CFR  parts  171  through  179  apply  whenever  packaged 
hazardous  materials  are  on  board  vessels  (including  motorboats),  except  when  specifically  exempted  by  law. 

3  Public  nautical  schoolships,  other  than  vessels  of  the  Navy  and  Coast  Guard,  must  meet  the  requirements  of  part  167  of  subchapter  R  (Nautical  Schools)  of  this 
chapter.  Civilian  nautical  schoolships,  as  defined  by  46  U.S.C.  1331,  must  meet  the  requirements  of  subchapter  H  (Passenger  Vessels)  and  part  168  of  subchapter  R 
(Nautical  Schools)  of  this  chapter. 

Subchapter  H  (Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  of  1 00  gross  tons  or  more,  subchapter  T  (Small  Passenger  Vessels)  of  this  chapter 
covers  only  those  vessels  of  less  than  100  gross  tons,  and  subchapter  K  (Small  Passenger  Vessels)  of  this  chapter  covers  only  those  vessels  less  than  100  gross 
tons  carrying  more  than  150  passengers  or  overnight  accommodations  for  more  than  49  passengers. 

s  Vessels  covered  by  subchapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter,  where  the  principal  purpose  or  use  of  the  vessel  is 
not  for  the  carriage  of  liquid  cargo,  may  be  granted  a  permit  to  carry  a  limited  amount  of  flammable  or  combustible  liquid  cargo  in  bulk.  The  portion  of  the  vessel  used 
for  the  carriage  of  the  flammable  or  combustible  liquid  cargo  must  meet  the  requirements  of  subchapter  D  (Tank  Vessels)  in  addition  to  the  requirements  of  sub¬ 
chapter  H  (Passenger  Vessels)  or  I  (Cargo  and  Miscellaneous  Vessels)  of  this  chapter. 

®  Any  vessel  on  an  international  voyage  is  subject  to  the  requirements  of  the  International  Convention  tor  Safety  of  Life  at  Sea,  1974  (SOLAS). 

^The  terms  "passenger(s)’’  and  '‘^ssenger(s)-for-hire”  are  as  defined  in  46  U.S.C.  2101(21)(21a).  On  oceanographic  vessels,  scientific  personnel  onboard  shall 
not  be  deemed  to  be  passengers  nor  seamen,  but  for  calculations  of  lifesaving  equipment,  etc.,  must  be  counted  as  persons. 

^Boilers  and  machirtery  are  subject  to  examination  on  vessels  over  40  feet  in  length. 

9  Under  46  U.S.C.  441  an  oceanogreiphic  research  vessel  “*  *  *  being  employed  exclusively  in  instruction  in  oceartography  or  limnology,  or  both,  or  exclusively  in 
oceanographic  research,  *  *  '.  Under  46  U.S.C.  443,  "an  oceanographic  research  vessel  shall  not  be  deemed  to  be  engag^  in  trade  or  commerce."  If  or  when  an 
oceanographic  vessel  engages  in  trade  or  commerce,  such  vessel  cannot  operate  under  its  certificate  of  inspection  as  an  oceanographic  vessel,  but  shall  be  in¬ 
spected  and  certified  for  the  service  in  which  engaged,  and  the  scientific  personnel  aboard  then  become  persons  employed  in  the  busirtess  of  the  vessel. 

’9Bulk  dangerous  cargoes  are  cargoes  specified  in  table  151.01-10(b);  in  table  1  of  part  153,  and  in  table  4  of  piart  154  of  this  chapter. 

’’For  manned  tankbarges,  see  §151. 01-1 0(c)  of  this  chapter 

’^See  §  151.01-15,  153.900(d),  or  154.30  of  this  chapter  as  sippropnate. 

’9  Sail  vessel  means  a  vessel  with  no  auxiliary  machinery  on  board.  If  the  vessel  has  auxiliary  machinery,  refer  to  motor  vessels. 


Dated:  November  16,  2012. 

).G.  Lantz, 

Director  of  Commercial  Regulations  and 
Standards,  U.S.  Coast  Guard. 

(FR  Doc.  2012-30984  Filed  1-8-13;  8:45  am) 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 

WWW. archives.gov/federal- 
register/laws. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO’s  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 

H.R.  3477/P.L.  112-219 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  133  Hare  Road  in 
Crosby,  Texas,  as  the  Army 
First  Sergeant  David 
McNerney  Post  Office 
Building.  (Dec.  28,  2012;  126 
Stat.  1595) 

H.R.  3783/P.L.  112-220 
Countering  Iran  in  the 
Western  Hemisphere  Act  of 
2012  (Dec.  28,  2012;  126 
Stat.  1596) 

H.R.  3870/P.L.  112-221 

To  designate  the  facility  of  the 
United  States  Postal  Senrice 
located  at  6083  Highway  36 
West  in  Rose  Bud.  Arkansas, 
as  the  “Nicky  Nick’  Daniel 
Bacon  Post  Office”.  (Dec.  28, 
2012;  126  Stat.  1601) 


H.R.  3912/P.L.  112-222 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  110  Mastic  Road  in 
Mastic  Beach,  New  York,  as 
the  “Brigadier  General 
Nathaniel  Woodhull  Post 
Office  Building”.  (Dec.  28, 

2012;  126  Stat.  1602) 

H.R.  573a/P.L.  112-223 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  15285  Samohin 
Drive  in  Macomb,  Michigan, 
as  the  “Lance  Cpl.  Anthony  A. 
DiLisio  Clinton-Macomb  Carrier 
Annex".  (Dec.  28,  2012;  126 
Stat.  1603) 

H.R.  5837/P.L.  112-224 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  26  East  Genesee 
Street  in  Baldwinsville,  New 
York,  as  the  “Corporal  Kyle 
Schneider  Post  Office 
Building”.  (Dec.  28,  2012;  126 
Stat.  1604) 

H.R.  5954/P.L.  112-225 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  320  7th  Street  in 
Ellwood  City,  Pennsylvania,  as 
the  “Sergeant  Leslie  H.  Sabo, 
Jr.  Post  Office  Building”.  (Dec. 
28,  2012;  126  Stat.  1605) 

H.R.  6116/P.L.  112-226 
To  amend  the  Revised 
Organic  Act  of  the  Virgin 
Islands  to  provide  for  direct 
review  by  the  United  States 
Supreme  Court  of  decisions  of 
the  Virgin  Islands  Supreme 
Court,  and  for  other  purposes. 
(Dec.  28,  2012;  126  Stat. 
1606) 

H.R.  6223/P.L.  112-227 

To  amend  section  1059(e)  of 
the  National  Defense 
Authorization  Act  for  Fiscal 
Year  2006  to  clarify  that  a 


period  of  employment  abroad 
by  the  Chief  of  Mission  or 
United  States  Armed  Forces 
as  a  translator,  interpreter,  or 
in  a  security-related  position  in 
an  executive  or  managerial 
capacity  is  to  be  counted  as  a 
period  of  residence  and 
physical  presence  in  the 
United  States  for  purposes  of 
qualifying  for  naturalization, 
and  for  other  purposes.  (Dec. 
28,  2012;  126  Stat.  1608) 

H.J.  Res.  122/P.L.  112-228 
Establishing  the  date  for  the 
counting  of  the  electoral  votes 
for  President  and  Vice 
President  cast  by  the  electors 
in  December  2012.  (Dec.  28, 
2012;  126  Stat.  1610) 

S.  1379/P.L.  112-229 
D.C.  Courts  and  Public 
Defender  Service  Act  of  2011 
(Dec.  28.  2012;  126  Stat. 
1611) 

S.  217(VP.L.  112-230 

Hatch  Act  Modernization  Act 
of  2012  (Dec.  28,  2012;  126 
Stat.  1616) 

S.  2367/P.L.  112-231 
21st  Century  Language  Act  of 
2012  (Dec.  28.  2012;  126 
Stat.  1619) 

S.  3193/P.L.  112-232 
Barona  Band  of  Mission 
Indians  Land  Transfer 
Clarification  Act  of  2012  (Dec. 
28.  2012;  126  Stat.  1621) 

S.  3311/P.L.  112-233 
To  designate  the  United 
States  courthouse  located  at 
2601  2nd  Avenue  North, 
Billings,  Montana,  as  the 
“James  F.  Battin  United 
States  Courthouse”.  (Dec.  28, 
2012;  126  Stat.  1623) 

S.  3315/P.L.  112-234 
GAO  Mandates  Revision  Act 
of  2012  (Dec.  28.  2012;  126 
Stat.  1624) 


S.  3564/P.L.  112-235 

Public  Interest  Declassification 
Board  Reauthorization  Act  of 
201-2  (Dec.  28.  2012;  126 
Stat.  1626) 

S.  3642/P.L.  112-236 

Theft  of  Trade  Secrets 
Clarification  Act  of  2012  (Dec. 
28.  2012;  126  Stat.  1627) 

S.  3687/P.L.  112-237 

To  amend  the  Federal  Water 
Pollution  Control  Act  to 
reauthorize  the  Lake 
Pontchartrain  Basin 
Restoration  Program,  to 
designate  certain  Federal 
buildings,  and  for  other 
purposes.  (Dec.  28.  2012;  126 
Stat.  1628) 

H.R.  5949/P.L.  112-238 

FISA  Amendments  Act 
Reauthorization  Act  of  2012 
(Dec  30,  2012;  126  Stat. 
1631) 

Last  List  December  28,  2012 
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